This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVARD  LAW  SCHOOL 
LIBRARY 


Digitized  by 


Google 


■i;.j:>..  •t-'^^' 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


National  Reporter  System.  State  Series 

THE 

Southeastern  Reporter. 

VOLUME  5. 

OOKTAnaSQ  ALL  THE  DBOISIOira  OF  TBI 

SDPRBME  COURTS  OF  APPEALS  OF  VIRGINIA  AND  WEST  VIRGINU, 

AND  SUPREME  COURTS  OF  NORTH  CAROLINA, 

SOUTH  CAROLINA,  GEORGLL 


IIABCH  13— MAY  16,  1888. 


ST.  PAUL 
WEST  PUBLISHING  CX>. 

1888. 


Digitized  by 


Google 


CbpTRioirr.  tSSS, 

Br 

%irEST  PUBLISHING  COMPANY. 


Digitized  by 


Google 


OASES  REPORTED. 


Abrahams  ▼.  Anderson  (OttV. 778 

Acker  y  Alexandria  &  F.  Ky.  Co. 

(Va.) 688 

Adams  v.  City  of  Ft  Gaines  (Ga.)* .  241 

Adams,  Alspaugh  t.  (Ga.) 496 

Adams.  Bmith  ▼.  (Ga.) 842 

Alexandria  A  F.  Ry.  Co.,  Acker  t. 

(Va.) 688 

Allen,  Coleman  ▼.  (Ga.) 204 

Allen,  Johnston  ▼.  (N.  0.) 666 

Allen,  McDaniel  t.  (N.  O) 787 

Allison,  Rynerson  v.  (8.  €!.)• ^^^ 

Alspaugh  y.  Adams  (Ga.). 496 

Anderson  y.  Rainey  (N.  C^ 182 

Anderson,  Abrahams  v.  (Ga.). 778 

Anderson,  First  Nat.  Bank  y.  (S.C.)  848 

Anderson,  Liyingston  y.  (Ga.) 48 

Anthony  y.  Kasey  ( Va.) 176 

Archer  y.  Ellison  (S.  0.) 718 

Archer  y.  Smith  (8.  C.) 713 

Armstrong  y.  Freisleben  (8.  C.) 479 

Armstrong  y.  Poole  (W.  Va.) 257 

Arrington,  Hackney  y.  (N.  C.) 747 

AsbeUfy.  Cityof  Brunswick  (Ga.). .  600 
Atlanta  Nat.  Bank,  Northwestern 

Fertilizing  Co.  y.  (Ga.) 798 

Anltman  &  Taylor  Co.  y.  Gibert  (S. 

C.) 806 

Ayani  Central  Railroad  y.  (Ga.) 78 

Ayers  y.  Richmond  &  D.  R.  Co. 

(Va.) 682 

Ayers,  Wells'  Adm'r  y.  (Va.) 21 

Badgett  y.  Frick  (8.  0.) 855 

Baer,  Brown  y.  (Ga.) 72 

Bailey  y.  Gardner  ( W.  Va.) 686 

Bailey,  8toney  v.  (B.  C.) 847 

Baker  y.  Bancroft  (Ga.) 46 

Baker,  Rose  y.  (N.  C.) 919 

Balkcom,  Hill  y.  (Ga.) 200 

Bancroft,  Baker  y.  (Ga. ) 46 

Barber.  Gumming  y.  (N.  C.) 908 

Barlow  y.  Tool  (Ga.). 246 

Bamum  y.  Barnum's  Ex'x(Va.)...  872 

Barrett  y.  Durham  (Ga.) 102 

Barrow  y.  State  (Ga.) 64 

Basket.  Wortham  y.  (N.  C.) 401 

Batchelder,  Rolland  y.  (Va.) 695 

Bates,  Knox  y.  (Ga.) 61 

Batty.  Park  y.  (Ga.) 492 

Baumy.  Belica  C). 485 

Baxter,  Dunn  v.  (W.  Va.) 214 

Bealo,  Courtney  y.  (Va.) 708 


Fag« 

Bean  ▼.  Bean(S.  C.) 827 

Beckham  y.  Duncan  (Va.) 690 

Beckwith  y.  8eborn  (W.  Va.) 458 

Beckwith,  Seborn  y.  (W.  Va.) 460 

Bell  y.  Fludd(8.  C.) 810 

Bell,  Baumy.  (a  CO t 485 

Benson  y.  Carrier  (S.  C.) 272 

Bernd,  McCook  y .  (Ga.). 75 

Biggers  y.  Owen  (Ga.) 198 

Biggs,  Simmons  y.  (N.  C) 285 

Birkhead.  Grifl9n  y.  (Va.) 685 

Blackford,Darraugh's  Adm'r y.(Va.)  542 

Blake,  Heath  y.  (S.  C.) 842 

Blount  y.  Guthrie  (N.  C). 890 

Blount,  Short  y.  (N.  C.) 190 

Board  of  County  Com*rs,  State  y. 

(8.  C.) 622 

Bonner.  Windly  y.  (N.  (X) 233 

Boone,  Hughes  y.  (N.  C.) 192 

Bowden,  Edwards  y.  (N.  C.) 283 

Bowen  v.  Fox  (N.  C.) 437 

Bowen,  Rosenberger  y.  (Va.) 697 

Bowen,  Rosenberger  y.  ( Va.) 699 

Boyd  y.  Cauthen  (9.  C.) 170 

Boyery.  Floury(Ga.) 68 

Boykin,  Williamson  y.(N.  C). 878 

Braddy  y.  Hodges  (N.  C.) 17 

Bradford.  Ross  v.  (8.  C.) 84 

Brady,  Thornton  y.  (N.  C), 910 

Branch  y.  Grifflo  (N.  C.) 898 

Branch  y.  Griffin  (N.  C.) 898 

Brickhouse  y.  Sutton  (N.  C.) 880 

Bridges,  Jobson  y.  (Va.) 529 

Brown  y.  Baer  (Ga.) 72 

Brown  y.  Flanders  (Ga.) 92 

Brown  y.  Hertford  County  (N.  0.). .  178 

Brown  y.  Joiner  (Ga.) 497 

Brown  v.  Prevost  (8.  C.) 274 

Brown.  Poullian  y.  (Ga.) 107 

Bryan  y.  Moring  (N.  C.) 789 

Bryan,  Hickson  y.  (Ga.) 495 

Buchanan  y.  Buchanan  (N.  C). . .  .  430 

Burkeholder,  State  y.  (W.  Va.) 439 

Burkhart,  Rhodes  y.  (S.  C.) «47 

Burwell  y.  Lin  thicum  (N.  C). 735 

Bush  y.  Rawlins  (Ga.) ^ 761 

Bush,  Rawlins  y.  (Ga.) 634 

Butler  y.  Washington  (8.  C.) 601 

Cabell  y.  Given  (W.  Va.) 442 

Camp  y.  Norfleet's  Adm'x  (Va,). ...  874 

Carry.  Hanckel  (8.  C.) 8lS 

Carraway  y.  Carraway  (8.  0.) 157 

(iii) 


597f)71 


Digitized  by 


Google 


iv 


GA5ES  REPORTED. 


Page 

Carraw ay  y.  Carraway  (S.  0.) 597 

Carrier,  Benson  y.  (S.  C.) 272 

Carson  y.  McDaniel  (Qa.) 187 

Carson  y.  State  (Ga.) 295 

Carson,  Hallyburton  y.  (N.  O.)..**  •  912 

Carter,  Galloway  y.  (N.  C.) 4 

Carter's  Adm'r,  Leith's  Adm'r  y. 

(Va.) .584 

Caughman  y.  Smith  (S.  0.) 882 

Causey  y.  State(GaO 121 

Cauthen,  Boyd  y.  (&  C). 170 

Cawley  y.  Winifrede  R.  Co.  (W.  Va.)  318 
Central  Line  of  Steamers,  Ledsigner 

y.  (GaJ 197 

Central  Railroad  y.  Ayant  (Ga.). ...  78 
Central  Railroad  Co.  y.  Small  (Ga.)  794 
Central  Railroad  &  Banking  Co.  y. 

Rouse  (Ga.) «27 

Central  Railroad  A  Banking  Co., 

Smith  y.  (Ga.) 772 

Central  Railroad  &  Banking  Co., 

Steyens  y.  (Ga.) 258 

Central  Railroad  <&  Banking  Co., 

Stirk  y.  (Ga.) 105 

Central  Railroad  &  Banking  Co., 

Taylor  y.(Ga.) 114 

Central  Railroad  &  Banking  Co., 

Womack  y.  (Ga.) 68 

Chamberlain,  Gover  y.  (Va.) 174 

Charleston  Phosphate  Co.,  Heller 

y.(S.  C.) 611 

Charleston  &  Savannah  Ry.  Co.  y. 

Moore  (Ga.) 769. 

Cheatham,  Lark  y.  (Ga.) ! 290 

Cheraw   &   C.    R.  Co.,   Lancaster 

Countyy.(S.  C.) 388 

Chesapeake  &  O.  Ry.  Co.  y.  Lee 

(Va.)   579 

Chestnutt,  Parker  y.  (Ga.) 289 

City  of  Americus  y.  Mitchell  (Ga,)..  201 
City  of  Atlanta,  Holingsworth  y. 

(Ga.) 87 

City  of  Brunswick,  Asbell  y.  (Ga.). .  500 
City  of  Ft.  Gaines,  Adams  y.  (Ga.)..  241 
City  of  Richmond,  Clarke  y.  (Va.)..  869 

Clairbome.  Green  y.  (Va.) 876 

Clark  y.  Figgins  (W.  Va.) 648 

aarke  y.  City  of  Richmond  (Va.). .  869 

Clements  y.  Tillman  (Ga.) 194 

Coleman  y.  Allen  (Ga.) 204 

Coles'  Ex'r,  Withers  y.  (Va.) 678 

Colson,  Myers  y.  (GaO 504 

Columbia  &  G.  S.  R.  Co.,  Harmon  y. 

(S.  C.) 885 

Columbus  Manuf  g  Co.,  McGovern 

y.  (Ga.) 492 

ColumbiHB  &  W.  Ry.  Co.  y.  Tillman 

(Ga.) 185 

Comer,  Walters  y.  (Ga.) 292 

Commissioners,  Mace  y.  (N.  C.).. ...  740 
Commonwealth  y.  Larkin  (Va.). ...  626 
Commonwealth,  Savage  v.  ( Va.). ...  568 
Commonwealth,  Savage  v.  (Va.)...  565 
Commonwealth,  Waller  v.  (Va.)...  864 
Compton  V.  Patterson  (S.  C.) 270 


Compton  y.  Patterson  (8.  0,) 470 

Conrad,  Puroell  y.  (Va.) 645 

Copeland,  Stockton  vjW.  Va.)....  148 

Corprew  v.  Corprew  (Va.) 798 

County  Court,  Watkins  y.  (W.  Va.)  654 

Courtneyy.  Beale(Va.) 708 

CrafU'  Estate,  Li  re  (S.  a) 718 

Craf U,  Ex  parte  (&  C.) 718 

Cranberry  Iron  ft  Coal  Co.,  Mere- 
dith y.(N.C.) 859 

Crenshaw.  Robinson  v.  (Va.) 222 

Crew's  Adm'r,  Hatcher  y.  (Va.). ...  231 

Cross,  Mercer  v.  (Ga.). ••  •  245 

Cumming  v.  Barber  (N.  C.) 908 

Cunningham  y.  Cunningham  (W. 

Va.)..: r. 189 

Cunningham  v.  State  (Ga.) 251 

Cunningham  v.  Ward  (W.  Va.) 646 

Banner's  Adm'r  v.  Frederick  (Va.).  587 

Darlington.  Darnall  v.  (S.  C.) 620 

Darnall  V.  Darlington  (S.  C.) 620 

Darne's  Ex'r  v.  lloyd  ( Va.) 87 

Darraugh'i    Adm'r    v.    Blackford 

(Va.}.  .•.......•..•..  .••••••••••••  04« 

Davenport,  Lackland  v.  (Va.) 54Q 

Davis  v.  Ely  (N.C.) 289 

Davis,  Frick  y.  (Ga.) 498 

Davis,  Jarvisy.  (N.  C.)u 227 

Degge,  Jones  y.  (Va.) 799 

Denoon,  State  v.  (W.  Va.) 815 

Dickson  v.  Mobile  &  G.  R  Co.  (Ga.).  496 

Dillon,  Mohr  v.  (Ga.) 770 

Dismuke  v.  Eady  (Ga.). 494 

Dixon  y.  State  (Ga.). 389 

Donald's  Adm'r,  M.cComb  y.  (Va.).  658 

Dorsett,  Moussett  v.  (Ga.) 780 

Dulany,  Hurst  v.  (Va.) 802 

Duncan,  Beckham  y.  (Va.) 690 

Dunn  y.  Baxter  (W.  Va.) 214 

Dunn,  Tift  V.  (Ga.) 256 

Dunning,  Nicholls  v.  (N.  a) 409 

Durham,  Barrett  v.  (Ga.) 102 

Durham  Tobacco  Co.  y.  McElwee 

(N.C.) ; 907 

Eady,  Dismuke  y.  (Ga.) 494 

Echols  y.  Sparks  (Ga.) 132 

Edmunds,  Sweatman  v.  (S.  C). 165 

Edwards  y.  Bowden  (N.  C.) 288 

Edwards  v.  Moore  (IM .  C.) 18 

Ellison,  Archer  v.  (S.  C.) 718 

Elsberry,  Howell  y.  (Ga.) 96 

Ely,  Davis  v.  (N.  C.) 289 

English,  Hardeman  v.  (Ga.) 70 

Etheridge,  Evansv.  (N.  C.) 886 

Evans  v.  Etheridge  (K.  C.) 386 

Evans,  Hart  v.  (Ga.). 99 

Evans,  Pritchard  v.  (W.  Va.) 461 

Everett,  Eornegay  y.  (N.  C.) 418 

Farmers'  Bank,  Heatherly  y.  (W. 

Va.) 754 

Farmers'  Nat.  Bank,  Roanoke  Nat. 

Banky.(Va.) 682 


Digitized  by 


Google 


0A8BS  REPOR'nSO. 


FftuqalerCoanty,  Shumate  ▼.(¥&.).  670 

Felton.  Stevenson  ▼.  (N.  C). 899 

Ferrell,  State  ▼.  (W.  Va.) 165 

Figging.  Clark  v.  (W.  Va.). 648 

Finch  V.  Finch  (S.  C.) 848 

First  Nat  Bank  v.  Anderson  (S. 

ax  848 

First  i?at.  Bank  v.  Massengill  (Ga.)  lOO 
First  Nat  Bank  of  Mechanicsborg, 

Hatcher  V.  (Ga,). 137 

Flanders.  Brown  y.  (Ga.). 92 

Floury.  Boyer  ▼.  (Ga.). 63 

Pludd,  Bell  ▼.  (a  0.) 810 

Fogarty  ▼.  State  (Ga.), 782 

Fox.  Bowen  v.  (N.  a). 487 

Frederick,  Banner's  Adm'r  ▼.  (Va.)  587 

Freeman.  State  ▼.  (N.  C.) 921 

Freisleban.  Armstrong  y.  (S.  C.)....  479 

Freisleben.  Hecht  y.  (S.  C.) 475 

Frick  y.  Davis  (Ga.). 498 

Frick.  Badgett  v.  (S.  0.) 855 

Gallagher  v.  Gallagher  (W.  Va.). ...  297 
Gallego  Mills  Manof'g  Co..  Todd  y. 

(VaT) 676 

Galloway  v.  Carter  (N.  C.) 4 

Galluchat,  Harvin  v.  (8.  C.) 859 

Gardner,  Bailey  v.  (W.  Va.) 686 

Gee  V.  Humphries  (8.  C.) 615 

Gibbon.  Wando  Phosphate  Co.  v. 

(a  C.) 837 

Gibert.  Aultman  &  Taylor  Co.  v. 

/Q     Q\       QQQ 

GibsonV/Lowndes  (S.' C.)' ! . .. .  727 

Gibson  v.  State  (Ga.) 76 

Gillespie,  Williams  v.  (W.  Va.).. ...  210 

Given,  Cabell  v.  (W.  Va.) 442 

Glasgow.  Womack  v.  (Va.). 550 

Qleason.  Welch  v.  (S.  C). 599 

Gorman  V.  Trice  (Ga.) 129 

Goss,  Savannah,  F.  &  W.  Ry.  Co.  v. 

(Ga.) 777 

Gover  v.  Chamberlain  (Va.) 174 

Graham,  Jones  v.  (Ga.) 632 

Grantham,  Jones  v.  (Ga.) 764 

Green  v.  Clairborne  ( Va.) 876 

Green,  State  v.  (N.  0.) 422 

Green's  Adm'r  v.  Thompson  (Va.).  •  507 
Greenville,  L.  &  a  R.  Co..  Waldrop 

v.  (S.  C>). .'.... « ..•••• 471 

Griffin  v.  Birkhead  (Va.) 685 

Griffin.  Branch  v.  (N.  C). 898 

Griffin,  Branch  v.  (N.  C.) 898 

Grimsley  v.  Grimsley  (Ga.) 760 

Groce  V.  Jenkins  (S.  C.) 852 

Groover,  Speir  v.  (Ga.) 768 

Guthrie.  Blount  v.  (N.  C.) 890 

Habersham  County.  Rabun  County 

v.(Ga.) 198 

Hackney  v.  Arrington  (N.  C.) 747 

Haiman.  Merchants'  &  Manufactur- 
ers' Kat.  Bank  v.  (Ga.) 795 

Hall  v.  HaU  (W.  Va.) 260 

HaU  y.  Huff  (Ga.) 49 


Hall  v.  South  Carolina  Ry.  Co.  (S. 

C.) 628 

Hallyburton  y.  Carson  (N.  C.) 912 

Hamaker,  McCarty  v.  (Va.) 588 

Hamlin  v.  Rogers  (Ga.) 125 

Hammond  v.  Wilcher  (Ga.). 118. 

Hanckel,  Carr  v.  (8.  OA 818 

Hancock.  State  v.  (Ga.) 248 

Hardeman  v.  English  (Ga.). 70 

Hardin  v.  Lovelace  (Ga.) 498 

Hardison,  Perrv  v.  (N.  C.) 280 

Harmon  v.  Columbia  &  G.  R.  Co. 

(S.C.). 885 

Harrell,  Newby  v.  (N.  C.) 284 

Hart  y.  Evans  (Ga.) 99 

Harvey.  Travelers'  Ins.  Co.  y.  (Va.)  558 

Harvin  v.  Galluchat  (S.  O.) 859 

Hatcher  y.  Crew's  Adm'r  (Va.) 221 

Hatcher  v.  First  Nat  Bank  of  Me- 

chanicsburg  (Ga.) 127 

Hatcher  v.  Independence  Nat.  Bank 

(Ga.) Ill 

Hatcher  v.  National  Bank  (Ga.). ...  109 

Haynes,  Lester  v.  (Ga.)., 250 

Hazell,  Murray  v.  (N.  C.) 428 

Heartwell,  Pope  v.  (Ga.) 487 

Heath  V.  Blake  (8.  C.) 842 

Heatherly  v.  Farmers'  Bank  (W. 

Va.) 754 

Hecht  V.  Freisleben  (8.  C.) 475 

Hefley,  McFadden  v.  (8.  C). 812 

Heller  v.  Charleston  Phosphate  Co. 

(8.  C.) 611 

Henderson.  Sargent  v.  (Ga.) 122 

Hendricks  v.  McDaniel  (Ga.) 194 

Hertford  County,  Brown  v.  (N.  C.)  178 

Hickson  V.  Bryan  (Ga.) 495 

Higgins  V.  Wait  (S.  C.) 868 

Hill  V.  Balkcom  (Ga.) 200 

Hobbs.  Weiss  v.  (Va.) 867 

Hodges,  Braddy  v.  (N.  0.) 17 

Hodgson  V.  Perkins  (Va.) 710 

Holingsworth   v.  City   of  Atlanta 

(Ga.) 87 

Holland,  Miller  v.  (Va.j 701 

Home.  Horton  v.  (N.  0.) 927 

Horner  v.  Williams  (N.  C.) 784 

Horton  v.  Home  (N.  C.) 927 

Horton  v.  Lee  (N.  C.) 404 

Howard,  Warren  v.  (N.  C.) 424 

Howe,  State  v.  (N.  C.) 671 

Howell  V.  Elsberry  (Ga.) 96 

Howell,  State  v.  (8.  C.) 617 

Howland,  McNeal  Pipe  &  Foundry 

Co.  V.  (N.  C). 745 

Hubbard  v.  Yocum  (W.  Va.) 867 

Hudson,  Rutledge  v.  (Ga. ) 98 

Huff.  Hall  V.  (Ga. ) 49 

Hughes  y.  Boone  (N.  0.) 192 

Humphries.  Gee  v.  (a  C.) 615 

Hunter  v.  State  (Ga.) 184 

Hurst  V.  Dulany  (Va.) 802 

Independence  Nat.  Bank,  Hatcher  v. 
(Ga.) Ill 


Digitized  by 


Google 


Inglesbj,  PlnckneTT. (&  C.) 823 

Inrine.  Norfolk  &  V.  &  Co.  t.  (Va.)  632 
Ivej,  State  y.  CN.  a).. 407 

Jaryis  y.  Dayis(K.  G.) 827 

Jefferson  y.  Bute  (Ga.). 203 

Jemmerson  y.  8ute(Ga.) 181 

Jenkins  y.  Nolan  (Ga.) 34 

Jenkins,  Groce  y.  (8.  G.) 852 

Jenkins,  Speight  y.  (N.  G.) 885 

Jobson  y.  Bridges  (Ya.) 529 

Johnson  y.  Johnson  (Ga.) 629 

Johnson,  Parks  y.  (Ga.) 243 

Johnson's  Adm'z  y.  Richmond  A  A; 

R.  Co.  (Va.) 707 

Johnston  y.  Allen  (N.  G.) 666 

Joiner,  Brown  y.  (Ga.) 497 

Jones  y.  Degge  (Va.) 799 

Jones  y.  Graham  (Ga.) 632 

Jones  y.  GranUiam  (Ga.) 764 

Jones  y.  Parker  (N.  C.). 888 

Kasey,  Anthony  y.  (Va.) 176 

Kellogg  y.  Suffolk  &  G.  Ry.  Go. 

^^  \  ^^  •    \^»  /•■..•.•««•.•..••«.•.•••••••     Vl«r 

Kelly's  Ex'r  y.  Taliaferro  (Va.). ...    85 

Kerr  y.  Kerr(Va.) 89 

Kinard,  National  Bank  of  Newberry 

y.(S.C.) 464 

King,  Seamans  y.  (Ga.) 53 

Klnuebrew  y.  State  (Ga.). 56 

Kirby  y.  Kirby  (Va.) 589 

Knott  y.  Shepberdstown  Manafg 

Co.(W.  Va.) 266 

Knott  V.  Whitfield  (N.  C.) 664 

Knox  y.  Bates  (Ga.) 61 

Koonce,  Russell  y.  (N.  C.) 895 

Koontz,  State  y.  (W.  Va.) 828 

Kornegay  y.  Everett  (N.  C). 418 

Lackland  y.  Dayenport  (Va.) 540 

Lamar  y.  Sheppard  (Ga.) 247 

Lancaster  County  y.  Cheraw  &  G. 

RC0.C8.  C.) 338 

Lane,  McDonald  y.  (Ga.) 628 

Lark  y.  Cheatham  (Ga.) 290 

Larkin,  Commonwealth  y.  (Va.). . . .  526 
La  Roche's  Sons,  Mosseau  v.  (Ga.)..  780 
Ledsigner  v.  Central  Line  of  Steam- 
ers (Qft.) 197 

Lee,  Chesapeake  &  O.  Ry.  Co.  y. 

(Va.) 579 

Lee.  Horton  y.  (N.  C). 404 

Leith's  Adm'r   y.  Carter's   Adm'r 

(Va.) 584 

Lester  y.  Haynes  (Ga.) 250 

Lewis  V.  Lumber  Co.  (N.  C). 19 

Lewis,  Raleigh  &  G.  R  Co.  y.  (N. 

C.)  82 

Lewis,  Williams  y.  (N.  C.) 435 

Lewis'  Adm'r,  Stone  y.  (Va.) 282 

Lindsey  y.  McCormick's  Ex'rs(Va.)  534 

Linthicum.  Burwell  y.  (N.  C.) 735 

Liverpool  &  London  &  Globe  Ins. 
Go.  y.  Morris  (Ga.) 125 


Liyinnton  t.  Andenon  (CNlX 48 

Uoyd,  Dana's  Bx'rT.CVa.). 87 

Longdala  Iron  Co.,  Randdlpk   t. 

(VL) .TT....    80 

Loyelace,  Hardin  t.  (GaJ ^^ 

Lowndes,  Gibson  y.  (8.  G.). 737 

Lumber  Co.,  LewiaT.(N.  ax 19 

Mace  T.  Commissionera  (N.  C)l.  ...  740 

Manning,  Peck  y.  (N.  C.). 748 

Manning.  Strange  y.  (N.  G.) 900 

Mapp,  Fnme  y.  (Ga.) 66 

Massengill,  First  Nat.  Bank  y.  (Ga.)  100 

Matthews  y.  Spell  (N.  a>. 742 

Mayo.  Smith  y.  (Va.). 276 

McAfee  y.  McAfee  (S.  G.) 480 

McAfee  y.  McAfee  (S.  C.) 698 

McCall,  Pedrick  v.  (Ga.) 688 

McCarty  y.  Hamaker  (Va.) 588 

McComb  y.  Donald's  Adm'r  (Va.). .  558 

McCook  y.  Bemd  (Ga.) 76 

McCormick's  Ex'rs,  Lindsey  y.  (Va.)  534 

McDaniel  y.  Allen  (N.  C.) 737 

McDaniel,  Carson  y.  (Ga.) 187 

McDaniel.  Hendricks  y.  (Ga.). 194 

McDonald  y.  Lane  (Ga.) 628 

McElwee,  Durham  Tobacco  Co.  y. 

(N.  C.) 907 

McFadden  y.  Hefley  (S.  C.) 812 

McGoyern  y.  Columbus  Manufg  Co. 

(Ga.) 492 

McGowan  y.  Sayannah  MuU  Loan 

A8s'n(GaO 776 

McGowan.  Reid  y.  (S.  G.) 215 

McKinnon,  Warden  y.  (N.  C.) 917 

McNeal  Pipe  &  Foundry  Co.  y.  How- 
land  (N.  C.) 745 

Meinhard  y.  Mullin  (Ga.). 792 

Mellichamp  y.  Mellichamp  (S.  C). .  833 
Mercantile  Trust  &  Deposit  Co.  y. 

Pickerell  (N.  C.) 417 

Mercer  y.  Cross  (Ga.) 245 

Merchants'  <&  Manufacturers'  Nat. 

Bank  y.  Haiman(Ga.) 795 

Meredith  v.  Cranberry  Iron  &  Coal 

Co.  (N.  C.)...  •'......•..••....••.•  659 

Miller  y.  Holland  (Va.) 701 

Miller  y.  Town  of  Aracoma(W.  Va.)  148 

Miller,  SUte  y.  (N.  C.) 925 

Mills'  Adm'r  y.  Talley's  Adm'r  (Va.)  368 

Mitchell  y.  State  (Ga.) 130 

Mitchell,  City  of  Americus  y.  (Ga.)  201 
Mitchell,  Southwestern   R.  Co.  v. 

(Ga.) 490 

Mobile  &  G.  R.  Co.,  Dickson  y.  (Ga.)  496 

Mohr  V.  Dillon,  (Ga.). 770 

Moore  y.  State  (Ga.) 51 

Moore,  Charleston  &  Sayannah  Ry. 

Co.  y.  (Ga.) 769 

Moore,  Edwards  y.  (N.  C.) 18 

Moore.  Pitt  y.  (N.  C.) 889 

Morgan,  Trenholm  y.  (S.  C.) 721 

Moring,  Bryan  y.  (N.  C.) 739 

Morris,  Liyerpool  &  London  &  Globe 

Ins.  Co.  (Ga.) 125 


Digitized  by 


Google 


OABES  REPORTED. 


?ii 


Morrisa.  Payne  ▼.  (Ya.) 668 

M088,  Rucker's  Adm'rsT.  (Ya.)....  527 

MouBseau  v.  Dorsett  (Ga.) 780 

Mousseau  ▼.  La  Roche'a  Sons  (Qa.).*  780 

MuUin,  Meinhard  ▼.  (Ga.) 792 

Murray  v.  Hazell(N.a) 488 

Myera  ▼.  Colson  (Ga.) 504 

Narrows  Islaod  Club.  State  v.(N.  O.)  411 
National  Bank,  Hatcher  v.  (Ga.). . .  109 
National  Bank  of  Newbeny  v.  Ei- 

nard(8.0.). 464 

Neal  V.  Wilson  (Ga.) 54 

Neal.  Ousby  v.  (N.  0.) 901 

Nelmiv.VaugbanrVa.) 704 

Newby  ▼.  Harrell  (N.  C.)* 284 

New   Home  Bewing-Mach.  Co.  y. 

Wrav(a  a) 608 

Nicholas,  Vinson  y.  (8.  C.) 857 

NicfaoUs  y.  Dunning  (N.  C.) 409 

Nichols'  Adm'r  y.  Washington,  O. 

&  W.  R.  Co.  (Va.) 171 

Nolan,  Jenkins  y.  (Ga.) 84 

Norfleet's  Adm'x.  Camp  y.  (Va.). ..  874 
Norfolk  &  W.  R.  Co.  y.  Irvine  (Va.)  582 
Northwestern  Fertilizing  Co.  y.  At- 

lanu  Nau  Bank  (Ga.) 798 

Nussbam  y.  Price  (Ga.). 291 

Oakley  y.  Van  Noppen  (N.  0.) 1 

Orange  Humane  80c.,  Wambersie  y. 

(Va.) 25 

Ousby  y.  Neal  (N.  C.) 901 

Owen,  Biggers  V.  (Ga.) 198 

Owen,  Ragittndy.(Va.) 91 

Pacific  Guano  Co.,  8tate  y.  (8.  C). .  167 

Park  V.  3atiy  (Ga.) 492 

Parker  y.  Chestnutt(Ga.) 289 

Parker,  Jones  y.  (N.  C.) 888 

Parks  y.  Johnson  (Ga.) 243 

Parks.  Sibley  y.  (S.  C.) 809 

Patterson,  (;ompton  v.  (8.  C.) 270 

Patterson,  Compton  v.  (8.  0.) 470 

Payne  y.  Morrisa  ( Va.) 608 

Pearce,  Watts  y.  (Ga.) 188 

Peck  y.  Manning  (N.  C.) 743 

Pedrick  y.  McCall  (Ga.) 683 

Perkins,  Hodgson  y.  ( Va.) 710 

Perry  y.  Hardison  (N.  C.) 230 

Plckerell,  Mercantile  Trust  &  De- 
posit Co.  y.(N.  0.) 417 

Pinckney  y.  Ingleaby  (8.  C.) 823 

Pitt  y.  Moore  (N.  C.) 889 

Polsley,  Tomlinson  y.  (W.  Va.) ....  457 

Ponder  y.  Shumans  (Ga.) 502 

Poole.  Armstrong  y.  (W.  Va.). 257 

Pope  y.  HeartweTl(Ga.) 487 

Port  Royal  &  A.  R.  Co.,  Tutt  y.  (S. 

O.) 881 

Poulllan  y.  Brown  (Ga.) ,  107 

Powell,  Timberlake  v.  (N.  C.) 410 

Prevost,  Brown  y.  (8.  C.) 274 

Price,  Nussbam  v.  (Ga.) 291 

Prime  y.  Mapp  (Ga.) 66 


PrHchard  y.  Eyans  (W.  Va.) 461 

Purcell  y.  Conrad  (Va.) 545 

Purcell,  SUte  ▼.  (W.  Va.) 801 

Rabun  County  t.  Habersham  Coun- 
ty (Ga.).... 198 

Ra^land  y.  Owen  (Va.). 91 

Rainey,  Anderson  y.  (N.  C). 182 

Raleigh  &  G.  R.  Co.  y.  Lewis  (N.  C.)  82 
Randolph y.  Longdale  Iron  Co.  (Va.)    80 

Rawlins  y.  Bu8h(Ga.) 684 

Rawlins.  Bush  v.  (Gat.) 761 

Reidy.  McGowan  (8.  C) 215 

Rhodes  y.  Burkart  (8.  0.) 847 

Richmond  &  A.  R.  Co.,  Johnson's 

Adm'x  y.  ( Va.) 707 

Richmond  dk  D.  R.  Co.,  Ayers  y. 

(Va.) 682 

Richmond  &'d.  r!  Co. ,* Smith  y.'(N. 

C.) 896 

Roach,  Virginia  M.  Ry.  Co.  y.  (Va.)  175 
Roanoake  Nat.  Bank  y.  Farmers' 

Nat.  Bank  (Va.) 682 

Robinson  y.  Crenshaw  (Va.). 222 

Rodahan,  Terry  y.  (Ga.) 88 

Rogers  y.  Verlander(W.  Va.). 847 

Rogers.  Hamlin  y.  (Ga.) 125 

Rolland  y.  BatcheIder(Va.).. 695 

Rosey.  Baker  (N.  C.) 919 

Rosenberger  y,  Bowen  (Va.) 697 

Rosenberger  y.  Bowen  (Va.) 699 

Ross  y.  Bradford  (8.  C.) 84 

Rouse,  Central  R.  <&  Banking  Co.  y. 

(Ga.) 627 

Rucker's  Adm'rs  y.  Moss  (Va.) 527 

Russell  y.  Koonce  (N.  C.) 895 

Rust,  Smith  y.  (Ga.). 250 

Rutledge  y.  Hudson  (Ga.) 93 

Rynerson  y.  Allison  (S.  C). 218 

Sargent  y.  Henderson  (Ga.) 122 

Savage  y.  Commonwealth  (Va.). ...  568 
Savage  y.  Commonwealth  (Va.). . . .  565 
Savannah.  D.  &  W.  8.  L.  Ry.  Co.  y. 

Scheffelen  (Ga.) 781 

Savannah,  D.  &  W.  8.  L.  Ry.  Co.  v. 

Tietjen(Ga.) 781 

Savannah,  F.  &  W.  Ry.  Co.  y.  Goss 

(Ga.) 777 

Savannah  Mut.  Loan  Ass'n,  Mc- 
Gowan y.  (Ga.) 775 

Scheffelen,  Savannah,  D.  &  W.  8. 

L.  Ry.  Co.  y.  (Ga.) 781 

Scoville  v,  Terry  (Va.) 530 

Seaboard  &  R.  R.  Co.,  Taylor  y. 

(N.  C.) 750 

Seamansv.  Eing(Ga.) 58 

Seborn  y.  Beck  with  (W.  Va.) 450 

Seborn.  Beckwith  y.  (W.  Va.) 458 

Shepherdstown  Manuf'g  Co.,  Enott 

y.  (W.  Va.) 266 

Sheppard,  Lamar  y.  (Ga.) 247 

Short  v.  Blount  (N.  C.) 190 

Shumans,  Ponder  y.  (Ga.) 502 

Shumate  y.  Fauquier  County  (Va.)..  670 


Digitized  by 


Google 


vm 


0A8SB   BSPOBTBDw 


Sibley  ▼.  Parki  (8.  C.) 809 

Simmons  v.  Biggs  (N.  C.) 235 

Small.  Central  K.  Co.  y.  (Qa.) 794 

Smith  y.  Adams  (Ga.) 242 

Smith  y.  Central  Railroad  &  Bank- 
ing Co.  (Qa.) 772 

Smith  V.  Mayo  (Va.) 276 

Smith  y.  Richmond  &  D.  R.  Co. 

(N.  C.) 896 

Smith  y.  Rust  (Ga) 250 

Smith,  Archer  y.  (S.  C.) 718 

Smith,  Caughman  y.  (S.  C.) 862 

Smith.  Williams  y.  (Ga.) 189 

Smith,  Wilmington  &  W.  R.  Ck>.  y. 

(N.C). 287 

South   Carolina  Ry.  Co.,  Hall  y. 

(S.  C). 628 

Southwestern  R.  C^.y.  Mitchell(Ga.)  490 

Sparks,  Echols  y.  (Ga.). 182 

Speight  y.  Jenkins  (N.  a) 885 

Speight  y.  State  (Ga.) 506 

Speir  y.  Groover  (Ga  j 768 

Spell,  Matthews  y.  (N.  C.) 742 

Splint  Coal  Co.,  Stribling  y.  (W. 

Va.) 821 

State  y.  Board  of  Coun^  Com'ra 

(8.C.) 622 

State  y.  Burkeholder  (W.  Va.). 489 

State  y.  Denoon  (W.  Va.) 815 

State  y.  Ferrell  (W.  Va.) 155 

State  y.  Freeman  (N.  C.) 921 

Sutey.  Green  (N.  C.) 422 

State  y.  Hancock  (Ga.) 248 

Stote  y.  Howe  (N.  C.) 671 

State  V.  Howell  (S.  C.) 617 

State  y.  Ivey  (N.  C.) 407 

State  v.Koontz(W.Va.) 828 

State  y.  Miller  (N.  C) 925 

State  y.  Narrows  Island  Club(N.  C.)  411 
State  y.  Pacific  Guano  Co.  (S.  C.).. .  167 

Sute  y.  Purcell  (W.  Va.) 801 

State  y.  Warren  (N.  C.) 662 

Sute,  Barrow  y.  (Ga.) 64 

State,  Carson  y.  (Ga.) • 295 

State.  Causey  y.  (Ga.) 121 

State,  Cunningham  y.  (Ga.) 251 

State,  Dixon  v.  (Ga. ) 289 

State.  Pogarty  y.  (Ga.) 782 

State,  Gibson  y.  (Ga.) 76 

State,  Hunter  y.(Ga.) 184 

State,  Jefferson  y.  (Ga.) 298 

State,  Jemmerson  y.  (Ga.) 181 

State,  Einnebrew  y.  (Ga.) 56 

State.  Mitchell  v.  (Ga.). 180 

State.  Moore  y.  (Ga.) 51 

State.  Speighty.  (Ga.)..... 506 

Sute,  Walton  y.  (Ga.) 208 

State,  Wiggins  y.  ( Ga.) 508 

Steyens  y.  Central  Railroad  &  Bank- 
ing Co.  (Ga.) 258 

Stevenson  v.  Felton  (N.  C). 899 

Stirk  V.  Central  Railroad  &  Banking 

Ck).(Ga.) 105 

Stockton  y.  Copeland(W.  Va.) 148 

Stone  y.  Lewis'  Adm'r  (Va.). 282 


Stone  y.  TVree  (W.  Va.) 878 

Stoney  y.  Bailey  (S.  C.) 847 

Strange  y.  Manning  (N.  C.) 900 

Stribling  y.  Splint   Ck>al   Co.  (W. 

Va.)..r. 821 

Suffolk  &  C.  Ry.  Co.,  Kellogg  y. 

(N.a) 879 

Sutton,  Brickhouse  v.  (N.  C.) 380 

Sweatman  y.  Edmunds  (8.  C.) 165 

Taliaferro,  Kelly's  Ex'r  y.  (Va.). ...  85 
Talley's   Adm'r.   MUls'   Adm'r  y. 

(Va.)  868 

Taylor  y.  Central  Railroad  &  Bank- 
ing Co.  (Ga. )  1 14 

Taylor  v.  Seaboard  &  R.  R.  Co.  (N. 

C.) 750 

Terry  y.  Rodahan  (Ga.) 88 

Terry,  Scoville  v.  (Va.) 530 

Tharington  v.  Tharington  (N.  d). .  414 
Thompson,  Green's  Adm'r  ▼.  (Va.)  507 

Thornton  y.  Brady  (N.  a) 910 

Tietjen,  Savannah,  D.  &  W.  &  L. 

Ry.  Co.  y.(Qa.) 781 

Tift  v.  Dunn  (Ga.) 256 

Tillman,  Clements  v.  (Ga.) 194 

Tillman,  Columbus  &W.Ry.  Co.  v. 

(Qa.) 185 

Timberlake  v.  Powell  (N.  C.) 410 

Todd  v.  Gallego  Mills  Manuf  g  Co. 

(Va.) 676 

Tomlinson  v.  Polsley  (W.  Va.) 457 

Tool.  Barlow  v.  (Ga.) 246 

Topping  V.  Windley  (N.  a) 14 

Town  of  Aracoma,  Miller  y.  (W. 

Va.) 148 

Traders'  Nat.  Bank  v.  Woodlawn 

Manuf 'g Co.  (N.  C.) 81 

Travelers^  Ins.  Co.  v.  Harvey  (Va.)  668 

Trenholm  v.  Morgan  (S.  C.) 721 

Trice,  Gorman  v.  (Ga.) 129 

Tutt  v.  Port  Royal  &  A.  R.  Co. 

(8.C.) 881 

Tyree,  Stone  y.  (W.  Va.) 878 

Van  Noppen ,  Oakle v  v .  (N.  C) 1 

Vaughan,  Nelms  v.  (Va.) 704 

Verlander,  Rogers  v.  (W.  Va.) 847 

Vinson  v.  Nicholas  (8.  C.) 857 

Virginia  M.  Ry.  Co.  v.  Roach  (Va.)  176 
Virginia  M.    Ry.   Co.   v.  White's 
Adm'r  (Va.) 578 

Wait,  Higgins  v.  (S.  C). .  • 868 

Waldrop  v.  Greenville,  L.  &  B.  R. 

Co.  (8.  C.) 471 

Waller  v.  Commonwealth  (Va.). ...  864 

Walters  v.  Comer  (Ga.) 292 

Walton  v.  Sute(Ga.) 208 

Wambersie  v.  Orange  Humane  Soc. 

(Va.) 25 

Wando  Phosphate  Co.  v.  Gibbon 

(S.  C.) 887 

Ward,  Cunningham  v.  (W.  Va.). ...  646 
Warden  y.  McKinnon  (N.  C.) 917 


Digitized  by 


Google 


OASES   REPORTED. 


is 


PW 

Warren  ▼.  Howard  (N.  0.) 424 

Warren,  State  v.  (N.  C.) 6ea 

Washington,  Butler  y.  (S.  0.) (JOl 

Washington,  O.  &  W.  R.  Co..  Nich- 
ols* Adm'r  ▼.  (Va.) 171 

Watking  ▼.  County  Court  (W.  Vs.)..  654 

Watts  ▼,  Pearce  (Ga.) 188 

Weiss  V.  Hobbs  (Va.). 867 

Welch  V.  Qleason  (8.  C.) 5W 

Wells'  Adm'r  ▼.  Avers  ( VaJ 21 

White's  Adm'r,  Virginia  M.  Ry.  Co. 

▼.(Va.) 678 

Whitesides  ▼.  Whitesides  (8. 0.). ...  816 

Whitfield.  Knott  v.  (N.  C.) 664 

Wiggins  ▼.  State  (Oa.) 508 

Wilcher,  Hammond  v.  (Qa.) 118 

Williams  ▼.  Gillespie  (W.  Va.) 210 

WUliams  v.  Lewis  (N.  C.) 485 

WiUiams  v.  Smith  (Qa.) 189 

Williams,  Homer  ▼.  (N.  a) 784 

Williamson  ▼.  Boykln  (N.  C.) 878 


Page 
Wilmington  &  W.  R.  Co.  ▼.  Smith 

(N.  C). . . . • •••  ..•.•••.•  287 

Wilson,  Neal  v.  (Qa.), 54 

Wimer  v.  Wimer  (Va.) 586 

Windley.  Topping  v.  (N.  C.) 14 

Windly  ▼.  Bonner  (N.  C.) 288 

Winifrede  R.  Co.,  Cawley  v.  (W.   . 

Va.) 818 

Withers  ▼.  Coles'  Ex'r  (Va.) 678 

Womacic   ▼.    Central    Railroad    & 

Banking  Co.  (Qa.). 68 

Womack  v.  Glasgow  (Va.) 550 

Wood.  Woodson  v.  (Va.) 277 

Woodlawn  Hanuf  g  Co.,  Traders' 

Nat.  Bank  V.  (N.  C.) 81 

Woodson  ▼.  Wood  (Va.) 277 

Wortham  v.  Basket  (N.  C.j 401 

Wray,  New  HomeSewing-Mach.  Co. 

▼.(S.a). 608 

Yocum,  Hubbard  ▼.  (W.  Va.). 867 


t 


Digitized  by 


Google 


Digitized  by 


Google 


THE 

Southeastern  Reporter. 

VOLUME  V. 


(100  N.   C.  287) 

Oakley  t?.  Van  N'oppen. 

(Supreme  Court  of  North  Carolina.    October  81, 1887.) 

AppiAt—BoND— Condition. 

Defendant  executed  an  appeal-bond  containing  these  words .  "Whereas,  — -^ 

has  appealed  to from  the  refusal  of to  set  aside  and  declare  Invalid,  as 

aeainst  defendant's  right  of  homestead,  the  alleged  lien  of against  the  house 

of  said ,  if  on  said  appeal  said  ruling  is  affirmed,  and  said  lien  declared  and 

held  valid,  as  aforesaid,  '*etc.  Said  ruling  was  affirmed,  and,  on  motion  in  the  court 
below  for  judgment  against  the  surety  on  said  bond,  defendant  contended  the  ap- 
pellate court  should  also  have  "declared  said  lien  valid.  **  Held  an  absolute  right  of 
action  on  said  bond  accrued  upon  such  affirmance,  rejecting  surplusage  in  said  bond. 

Appeal  from  superior  court,  Durham  county. 

There  was  a  former  appeal  of  this  case.  See  2  S.  E.  Rep.  663.  The  mate- 
rial facts  subsequently  in  controversy  appear  in  the  opinion  of  the  court  be- 
low, embodied  in  the  following  opinion. 

Graham  dh  Rtiffln,  for  plaintiff,  W.  W.  Fuller  and  E.  C.  Smith,  for  de- 
fendant. 

Davis,  J.  This  was  a  motion  by  plaintiff  for  judgment  before  Philips, 
J.,  at  March  term,  1887,  of  Durham  superior  court,  (in  accordance  with  the 
opinion  of  the  supreme  court  in  this  cause,  v/hich  had  been  duly  certified,) 
against  the  defendant,  and  Eugene  Morehead,  bis  surety,  upon  an  undertak- 
ing to  stay  execution  of  the  judgment  heretofore  rendered  in  this  case  at  spring 
term,  1886,  of  Durham  superior  court;  and  which  judgment,  on  appeal  by  de- 
fendant, was  affirmed  by  the  supreme  court,  (95  N.  C.  60,)  which  is  taken  as 
part  of  this  statement.  The  undertaking  was  as  follows:  "Know  all  men  by 
these  presents  that  we,  C.  M.  Van  Noppen  and  Eugene  Morehead,  are  held 
and  firmly  bound  unto  T.  C.  Oakley  in  the  sum  of  sixteen  hundred  dollars. 
Witness  our  hands  and  seals,  this  March  29, 1886.  The  condition  of  this  bond 
is  such  that,  whereas,  C.  M.  Van  Noppen  has  appealed  to  the  supreme  court 
from  the  refusal  of  the  superior  court  judge  to  allot  and  set  aside  and  declare 
invalid,  as  against  defendant's  right  of  homestead,  the  alleged  lien  of  T.  C. 
Oakley,  filed  in  the  superior  court  clerk's  office,  against  the  house  and  prem- 
ises of  said  Van  Noppen :  Now,  then,  if  upon  said  appeal  the  said  ruling  is 
affirmed,  and  said  alleged  lien  declared  and  held  to  be  valid  as  aforesaid,  and 
the  said  Van  Noppen  shall  then  and  in  that  case  fail  to  pay  the  judgment  of 
$805.90  against  him  in  this  action,  then  this  bond  shall  remain  in  force,  but 
if,  in  such  event,  it  is  paid,  the  bond  is  void.  [Signed  and  sealed  by  Van 
Noppen  and  Morehead.]"  The  defendant  and  Eugene  Morehead  objected  to 
v.Ss.E.no.l — 1 
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the  motion,  beciiuse — Firsts  the  contingency  upon  which  said  undertaking 
was  to  be  payable  had  not  happened;  and,  secondly^  at  fall  (Octob/r)  term, 
1886,  of  Durtiam  superior  court,  the  judge  liad  made  an  order  in  an  appeal  in 
said  court  depending  from  the  return  of  the  appraisers  of  the  homestead  of 
defendant,  under  an  execution  issued  in  this  action,  directing  sale  of  defend- 
ant's house  and  lot,  and  the  payment  to  him  of  .*1,000  in  money,  in  lieu  of  a 
homestead;  from  which  order  and  judgment  the  defendant  had  appealed  to 
the  supreme  court,  where  his  appeal  was  still  pending  and  unheard.  (Copy 
of  said  judgment  attached  to  record.)  His  honor.  Judge  Philips,  then  ren- 
dered the  following  judgment:  **The  judgment  and  opinion  of  supieme  court 
having  been  filed,  and  it  appearing  that  the  judgment  of  the  superior  court 
is  in  all  respects  affirmed,  now,  on  motion  of  plaintiff,  it  is  adjudged  that 
plaintiff  Oakley  recover  of  defendant,  Van  Noppen,  and  Eugene  Morehead, 
his  surety  on  his  undertaking  for  stay  of  execution,  the  sum  of  sixteen  hun- 
dred dollars,  the  penalty  of  said  undertaking,  to  be  discharged  upon  the  pay- 
ment of  S805.90,  with  interest,"  etc.  From  this  judgment  the  defendant 
and  Eugene  Morehead  appealed. 

At  the  March  term,  1886,  of  the  superior  court  of  Durham,  there  was  a 
judgment  in  favor  of  the  plaintiff  against  the  defendant.  Van  Noppen,  for 
$805.93,  from  which  the  said  defendant  appealed  to  the  supreme  court,  and 
it  was  to  stay  the  execution  of  the  judgment  appealed  from  that  the  under: 
taking  set  out  in  this  proceeding  was  executed.  The  undertaking  is  not  in 
the  usual  form  in  appCiUs  from  judgments  directing  the  payment  of  money, 
but  contains  a  condition  upon  which  the  appellants  insist  that  their  liability 
depends,  and  that  the  contingency  upon  which  they  were  to  pay  h<is  not  hap- 
pened. They  further  object  because  of  what  transpired  at  the  fall  term,  1886, 
of  Durham  superior  court. 

The  liability  of  the  obligors  in  the  undertalcing  rests  entirely  upon  the  judg- 
ment of  the  supreme  court  rendered  upon  the  appeal,  and  the  second  ground 
of  objection  to  the  motion  for  judgment  on  the  undertaking  cannot  be  con- 
sidered by  us.  No  exact  form  of  undertaking  is  required,  and  we  are  to  con- 
sider whether  there  was  such  an  affirmation  by  the  supreme  court  of  the  judg- 
ment appealed  from  as  to  entitle  the  plaintiff  to  judgment  upon  the  undertak- 
ing given.  The  case  as  reported  in  95  N.  C.  60,  is  made  a  part  of  this  case 
on  appeal,  and  from  it  appears,  as  material  for  our  consideration,  that  the 
plaintiff's  action  was  for  the  recovery  of  money  alleged  to  be  due  for  the  erec- 
tion of  a  house,  by  agreement,  for  the  defendant;  that,  the  defendant  failing 
to  pay,  the  plaintiff  filed  a  lien  upon  tlie  house,  and  lot  on  which  it  was  built, 
and  he  demanded  judgment  for  the  amount  alleged  to  be  due,  and  that  the 
judgment  be  declared  a  lien  upon  said  house  and  lot.  The  defendant  denied 
the  plaintiff's  right  to  recover.  He  also  denied  the  right  of  the  plaintiff  "to 
file  or  have  a  lien  upon  defendant's  property, "  etc.,  and  set  up  a  counter-claim. 
Issues  were  submitted,  with  the  assent  of  both  parties,  and  upon  the  first  the 
jury  found  that  the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of 
^05.93;  and  upon  the  second,  that  the  plaintiff  was  not  indebted  to  the  de- 
fendant. In  the  statement  of  the  ease  it  is  stated  that  "the  defendant,  in  his 
answer,  alleged  that  the  lien  was  invalid  as  against  his  homestead,  and  prayed 
that  the  court  might  so  determine;"  and  objected  to  the  judgment,  "unless  it 
contained  a  clause  declaring  the  lien  invalid  as  against  his  homestead. "  After 
a  statement  of  other  facts,  Ashe,  J.,  delivering  the  opinion  of  the  court,  says: 
"The  only  exception  presented  for  our  consideration  by  the  record  is  to  tlie 
judgment,  because  it  did  not  declare  the  lien  in  valid  as  against  the  defendant's 
homestead.  The  exception  cannot  be  sustained  for  several  rejisons;"  and, 
after  stating  them,  says:  "  Our  conclusion  is  there  was  no  error,  and  the  j udg- 
ment  of  the  superior  court  is  affirmed." 

If  the  defendant,  Van  Noppen,  failed  to  have  the  question  of  his  right  to 
Che  homestead  properly  presented,  it  seems  to  have  been  from  no  error  in  the 
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"ruling"  or  judgment  of  the  superior  court,  to  which  he  excepted,  and  from 
which  lie  appealed;  and,  .that  judgment  having  been  affirmed  by  the  supreme 
court,  no  subsequent  proceedings  affecting  or  declaring  the  rights  of  the  de- 
fendant, Van  Noppen,  to  a  homestead  could  vary  or  change  the  liability  of  the 
obligors  in  the  undertaking  on  appeal.  That  liability  became  absolute  when 
the  ruling  of  tlie  court  below  was  affirmed;  and  the  exception  *'to  the  judg- 
ment, because  it  did  not  declare  the  lien  invalid  as  against  the  defendant's 
homestead,"  overruled. 
There  is  no  error,  and  the  judgment  is  affirmed. 

ON  REHEARING. 
(February  21, 1888.) 

Smith,  C.  J.  We  have  carefully  reconsidered  the  opinion,  and  the  conclu- 
sion, to  which  it  leads,  upon  the  defendant's  application,  and  in  the  light  of 
the  adjudication  to  which  we  have  been  referred,  and  find  no  sufficient  ground 
for  changing  the  result.  The  judgment  from  which  the  appeal  is  taken  is  ren- 
dered in  the  usual  form  of  a  simple  money  demand,  and  its  silence  as  to  the  ex- 
istence of  the  lien  asserted  and  sought  to  be  enforced  in  the  complaint  must 
be  deemed  a  denial  of  the  claim,  and  an  adjudication  against  it,  and  the  sub- 
sequent proceedings  under  execution  in  the  recognition  and  allotment  of  the 
debtor's  homestead  in  the  land,  uncontested,  show  such  to  be  the  construction 
put  upon  the  judgment,  and  its  legal  effect,  by  the  parties.  There  is  no 
ground,  ther^ore,  for  an  appeal  by  the  defendant  from  the  ruling  of  the  court, 
and  the  refusal  to  insert  a  clause  in  it  declaring  the  priority  of  the  homestead 
right  over  that  of  the  statutory  lien  upon  the  premises;  for  the  adverse  decis- 
ion as  to  the  latter  leaves  the  premises,  when  being  subjected  to  the  execution, 
open,  as  in  other  cases,  to  the  claim  for  exemption  to  be  asserted  in  the  mode 
presented  by  law.  There  is  consequently  no  just  cause  of  complaint  afforded 
to  the  defendant  for  his  appeal,  for  the  proposed  modification  of  the  judgment 
would  have  been  of  no  advantage  to  him.  The  complaint,  when  there  is  no 
just  reason'  for  it,  comes  froth  the  defendant  alone,  and  the  appeal  is  his  nlone; 
prosecuted  solely  to  redress  a  supposed  wrong  done  to  him,  and  correct  a  rul- 
ing from  which  it  is  alleged  to  result;  and  the  undertaking,  put  in  the  form 
of  a  penal  bond  with  conditions,  is  in  his  interest  and  for  his  rtli^,  and  the 
surety  thereto  comes  collaterally  and  contingently  into  the  action  in  support 
and  aid  of  the  debtor  in  effecting  a  reversal  or  correction  of  the  ruling  for  his 
relief  and  benefit.  The  recitals  in  the  bond  show  its  aim  and  purpose  to  be  to 
subordinate  the  lien  to  the  homestead  by  direct  declaratory  terms,  and  its  end 
is  attained  when  this  result  is  reached. 

The  objection  of  the  appellants  in  the  present  appeal  to  the  rendition  of  the 
judgment  rests  upon  the  introduction,  with  the  condition  upon  which  the  lia- 
bility depends,  of  the  further  words,  "and  said  alleged  lien  declared  and  held 
to  be  valid  as  aforesaid," — a  contingency  which  has  not  occurred,  since  no 
Buch  adjudication  was  made.  But  this  provision  is  not  only  repugnant  to  the 
clause  immediately  preceding,  for  the  affirming  of  the  ruling  precludes  the 
making  any  such  inconsistent  declaration,  and  both  conditions  cannot  co-ex- 
ist, but  is  contrary  to  the  entire  scope  and  object  for  which  the  undertaking 
was  given,  as  shown  by  its  terms.  There  is,  then,  no  alternative,  and  these 
inadvertent  words  must  be  rejected  on  account  of  such  repugnancy,  or  the 
bond  is  a  nullity.  We  are  constrained,  therefore,  to  eliminate  them,  or  give 
such  a  construction  to  the  instrument  as  will  make  it  conform  to  the  statutory 
requirement,  and  the  other  provisions  meet  this,  and  make  it  what  all  parties 
meant  it  sliould  be,  a  security  for  the  debt,  if  there  was  no  error  found  in  the 
action  of  the  court.  In  this  connection,  it  may  be  remarked  that  the  very  ob- 
ject of  the  appeal— a  judicial  determination  of  the  question  of  the  relations 
between  the  Tien  and  the  exemption  in  favor  of  the  debtor — would  be  defeated, 
if  this  condition  now  insisted  on  is  essential  to  the  liability,  so  that  the  appel 


Digitized  by 


Google 


4  SOUTHEASTERN   REPORTER.  [N.  C. 

lant  will  extricate  himself  from  his  bond  by  losing  the  very  interest  his  appeal 
WHS  intended  to  secure.  The  clause  which  makes  the  difficulty  has  no  proper 
place  in  the  instrument,  and  it  is  complete,  under  the  statute,  with  the  clause 
omitted,  since  the  obligation  becomes  operative  by  the  affirming  of  the  judg- 
ment in  the  appellate  court;  and  so  itself  and  the  statute  alike  provide.  Code, 
§  554.  As,  then,  the  liability,  before  contingent,  becomes  absolute  when  "the 
judgment  appealed  from,  or  any  part  thereof,  is  affirmed,  or  the  appeal  dis- 
missed,''— and  it  has  been  affirmed,  we  think,  notwithstanding  the  interpola- 
tion of  the  repugnant  matter, — the  bond  imposed  the  obligation  of  payment 
on  the  surety,  and  it  was  properly  so  adjudged. 

We  have  examined  the  cases  cited  so  far  as  accessible  to  us.  and  they  do  not 
contravene  the  principle  of  this  adjudication;  and  that  of  Grist  v.  Burlingame, 
62  Barb.  351,  rather  gives  it  support.  It  cites  with  approval  what  is  said  by 
Shaw,  C.  J.,  in  Beut  v.  ffartsTiomet  1  Mete.  24,  as  follows:  "The  rule,  as  in 
other  cases,  must  be  to  look  at  the  whole  instrument,  and  the  circumstances 
and  relations  in  which  the  parties  stand  to  each  other  at  the  time  of  entering 
into  the  contract,  and  therefrom  ascertaining  the  intent  of  the  parties;  and 
the  intent,  when  thus  ascertained,  must  govern  the  construction  of  the  con- 
tract." And  in  the  present  case  we  give  effect  to  the  maxim,  ut  res  magia 
valeat  quampereaU  so  often  quoted  in  the  adjudications  of  this  court. 

We  therefore  leave  undisturbed  our  former  ruling,  and  find  no  error  in  it. 

(100  N.  c,  m)  ^  .    ,       ^  .    , 

Galloway  et  al,  i?.  Carter  et  al. 

(Supreme  Court  of  North  Ccurolina,    February  80, 1888.) 

Wnxa— Construction. 

A  will  which  devised  oertain  real  estate  In  fee-simple  and  a  large  amount  of  per- 
sonal property  to  testator*  s  wife  and  children,  then  directed  that  oertain  other  real 
estate  should  be  sold,  and  the  proceeds  divided  among  the  wife  and  children,  the 
wife  hot  to  receive  any  until  each  of  the  children  had  received  $1,000,  and  further 
provided  that,  if  any  of  the  children  should  die  without  issue  living,  his  share  then 
accruing,  as  well  as  the  original,  should  go  to  the  surviving  children,  field,  that 
the  last  clause  applied  to  all  the  estate  of  the  testator,  and  that  a  child  dying  with- 
out issue  had  only  a  life-estate  in  the  property  received  under  the  wilL  Smith,  C. 
jr.,  dissenting. 

Appeal  from  superior  court,  Stokes  county;  MacRae,  Judge. 
Mebane  c&  Scottt  for  appellants.     Glenn  &  Glenut  for  appellees. 

Merrimon,  J.  It  appears  that  Robert  Galloway  died  in  the  county  of  Rock- 
ingham in  tlie  year  1882,  leaving  a  last  will  and  testament,  which  was  duly 
proven,  and  the  executors,  therein  named  duly  qualified  as  such.  The  foUow- 
ing  is  a  copy  of  this  will: 

"In  the  nameof  God,  amen:  I,  Robert  Galloway,  of  Valley  Field,  in  Rock- 
ingham county,  North  Carolina,  do  make  and  publish  this  paper  writing  as 
my  last  will  and  testament,  hereby  expressly  revoking  all  former  wills  by  me 
made. 

"I  give  and  devise  to  my  beloved  wife,  Mary  S.  Galloway,  my  manor,  plan- 
tation, and  the  lands  thereto  belonging,  called  'Valley  Field,'  and  containing 
about  twelve  hundred  acres,  for  and  during  the  term  of  her  natural  life;  and 
I  give  absolutely  to  her  the  following  slaves,  namely,  Hubbard,  Joe,  Dick, 
(the  miller,)  Jerry,  (who  has  been  employed  at  the  court-house,)  Patrick,  my 
old  and  faithful  servant  and  friend,  Isaac,  (who  lives  at  the  court-house,) 
Isaac,  (at  the  Eagle  Falls.)  Lorenzo,  William,  (purchased  from  Fitzgerald,) 
Reuben,  James,  Nancy,  Elsey,  Tamer,  Dina,  and  her  three  youngest  children, 
named  Grochus,  Nancy,  and  Polly;  Leanthea,  Alice,  Dorcas,  and  her  child 
Betsey;  Allen,  Philip,  (at  the  court-house,)  and  Sylla  and  Delilah,  two  chil- 
dren of  Nancy;  and  also  my  household  furniture  and  kitchen  utensils  at  Val- 
ley Field;  my  farming  implements  and  utensils,  wagons,  cai-ts,  plows,  gear. 
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and  the  like;  stock  of  horses,  cattle,  hogs,  and  sheep,  and  all  my  crop  and  pro- 
visions on  hand,  and  the  crop  growing  on  that  plantation  at  my  death;  also 
my  twenty-two  shares  of  stock  in  State  Bank  of  North  Carolina,  and  the  sum 
of  one  thousand  dollars  in  money,  to  be  paid  as  she  may  require  it.  But  I 
further  direct  that  my  wife  shall  furnish  my  sons  Thomas  and  Rawley,  and 
my  daughters  Mary  and  Elizabeth,  (if  not  done  in  my  life-time,)  with  three 
beds  and  furniture  each,  and  for  that  purpose  she  may  take  eight  beds  and 
furniture  from  the  court-house;  J  also  give  her  my  carriage  and  hoi'ses. 

"I  give  to  my  son  Charles  the  tract  of  land  called  'Kose  Hill,'  situated  on 
Dan  river,  on  which  he  resides,  containing  about  thirteen  hundred  acres,  in 
fee-simple;  also  the  following  negroes,  to-wit:  Reuben,  Anthony,  Winnie, 
Philip,  Tilda,  Pinkney,  Nancy,  Isaac,  (son  of  Phillis,)  Lethe,  George,  Alsey, 
daughter  of  Edy,  and  Billy;  also  all  the  furniture,  household,  kitchen,  and 
farming  utensils,  crops  on  hand  or  growing  on  said  plantation,  and  the  stocks 
of  all  kinds  there  belonging. 

''I  give  to  my  son  Robert,  in  fee-simple,  the  tract  of  land  situated  on  Dan 
river  called  'Eagle  Falls,' containing  about  one  thousand  twenty-five  acres; 
also  the  following  negroes,  to-wit:  Armisted,  Sam,  William,  Jerry,  Delia, 
Branton,  Dochia,  Mary,  Dick,  Alley,  .Toe,  and  Tom ;  also  all  the  household 
and  kitchen  furniture  in  his  possession  at  Eagle  Falls,  or  Spring  Garden,  and 
all  farming  utensils,  crops  on  hand  or  growing  at  Eagle  Falls,  and  the  stocks 
of  all  kinds  there  belonging. 

"1  give  to  my  daughter  Marion,  wife  of  James  E.  Galloway,  in  fee-simple, 
the  following  tracts  of  land,  situated  in  the  Western  district  of  Tennessee, 
viz:  One  tract  on  the  Obion  river,  which  James  Martin  conveyed  to  me,  be- 
ing part  of  a  five  thousand  acre  tract,  called  the  •  Big  Clover  Lick;'  and  one 
other  tract,  containing  about  one  thousand  three  hundred  and  nine  and  a  half 
acres,  lying  on  the  waters  Loore  Hatchee  river,  in  Fayette  county,  which  the 
said  James  E.  conveyed  to  me;  also  the  following  negro  slaves,  to-wit:  Daniel, 
( which  the  said  James  E.  hath  already  sold  by  my  consent,)  Peter,  young  Hub- 
bard, Lewis,  Bob,  Henry,  Lucy,  Hester,  Lucinda,  Milly,  Abbey,  andLavinia; 
and  all  the  furniture,  stock,  and  other  perishable  property  which  I  put  into 
possession  of  her  said  husband. 

"I  give  unto  my  son  Thomas  three  tracts  of  land,  situated  on  Dan  river, 
adjoining  each  other,  which  I  purchased  from  Daniel  Worsham  and  Joseph 
Crook,  and  the  heirs  of  Gideon  Rooche,  (the  latter  of  which  was  conveyed  to 
him,)  my  said  son,  containing  altogether  about  one  thousand  acres  in  fee- 
simple;  also  the  following  negroes,  to-wit,  Tom,  (purchased  from  W.Learey,) 
Stephen,  George,  Sam,  Hannah,  Luke,  Armstrong, "Mart ha,  Hannah,  Esther^ 
Sophy,  and  Lucretia,  and  all  such  stocks  of  any  kind,  household  and  planta- 
tion utensils,  as  I  may  in  my  life-time  place  on  said  land,  or  put  into  posses- 
sion of  my  said  son  Thomas. 

"I  give  to  ray  son  Rawley,  in  fee-simple,  a  tract  of  land  which  I  purchased 
from  Theophilus  Long,  situated  on  Dan  river,  containing  about  three  hun- 
dred acres,  with  all  implements  of  husbandry,  and  all  the  stocks  thereon,  and 
the  crops  thereon  growing  at  my  death;  also  my  manor  plantation,  called 
•Valley  Field,'  in  fee-simple,  in  reversion  after  his  mother's  death;  and  also 
the  following  negroes,  namely:  Henry,  son  of  Tamer;  Hubbard,  son  of  Maria; 
William,  son  of  Dinah;  Harrison;  Washington;  July;  Edy;  Shelton;  Aggy; 
and  Henderson;  Elijah;  Martha,  daughter  of  Tamer;  Elias.  I  also  give  my 
son  Rawley,  in  fee-simple,  a  tract  of  land  adjoining  the  Lacy  tract,  conveyed 
to  me  by  the  executors  of  Martha  Scales,  and  containing  about  sixty  acres, 
making  that  whole  tract  about  three  hundred  and  sixty  acres,  or  thereabouts. 

"I  give  my  daughter  Mary  S.  the  land  which  I  purchased  from  Barnes; 
also  that  purchased  from  George  Barnes;  also  that  purchased  from  William 
Pratt;  that  purchased  from  Stephen  Pratt,  and  John  Robinson;  and  that  pur- 
chased from  John  Strong,— containing  about  six  hundred  acres,  more  or  less, 
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in  ^ee-siniple;  also  the  following  negroes,  to-wit?  Henry,  purchased  of  Wil- 
liam Buck;  James,  son  of  Bridget;  Anthony,  son  of  Winnie;  Judah;  Mary 
Ann;  Phoebe;  Bridget:  Abram,  son  of  Diana;  Catherine;  Dorre;  Ann;  and 
Xelson,  son  of  Dorcas,  at  the  court-house. 

**I  give  to  my  daughter  Elizabeth,  in  fee-simple,  the  tract  of  land  called 
•Barneys  Tract,*  containing  about  eight  hundred  acres,  which  was  conveyed 
to  me  by  the  clerk  and  master  in  equity  for  the  county;  and  also  the  follow- 
ing negroes,  to- wit:  Martha;  Jefferson;  Adam;  David;  Bonaparte;  Peggy; 
Minerva;  Adeline;  Harrison,  son  of  Peggy;  Dorcas  and  her  son  Lewis;  and 
Abbey,  daughter  of  Tamer. 

I  also  give  to  each  of  my  said  two  daughters.  Mary  and  Elizabeth,  the  sum 
of  four  thousand  dollars  in  ready  money,  and  a  horse  and  saddle,  to  be  raised 
out  of  my  estate  as  hereinafter  directed.  I  further  will  and  declare  that  any 
issue  belonging  to  me  of  any  female  slave  herein  bequeathed,  which  is  now 
born,  and  which  is  not  in  this  will  particularly  named,  or  which  may  be  born 
before  my  death,  and  not  otherwise  disposed  of  by  me,  shall  go  and  belong  to 
the  same  person  or  persons  to  whom  I  have  bequeathed  the  mother.  This  I 
direct  knowing  that  several  already  have  children,  and  that  others  probably 
will  have  them. 

"I  order  and  direct  that  my  tract  of  land  called  'Austin's  Old  Place,'  situated 
on  Dan  river  opposite  the  Mulberry  island,  and  containing  about  five  hundred 
acres,  more  or  less;  also  my  tract  called  'Spring  Garden,'  containing  about 
2,100  acres,  conveyed  to  me  by  James  E.  Galloway;  and  also  the  lands  I  pur- 
chased from  Drury  Williams  and  son,  from  Mitchell  Pounds  and  Purtle,  and 
all  my  lots,  lands,  and  houses  near  Kockingham  court-house,  and  all  the  residue 
of  my  lands  and  real  estate  not  herein  devised,  and  situated  in  North  Carolina, 
which  I  own  in  my  own  right,  or  in  company  with  others;  and  also  all  my 
lands  situated  in  Tennessee,  and  all  the  residue  of  my  specific  peraonal  estate, 
— be  sold  by  my  executors,  or  such  of  them  as  may  prove  my  will  and  act  in 
its  execution,  which  sales  may  be  made  at  public  auction,  or  by  private  con- 
tract, at  the  discretion  of  my  said  acting  executor  or  executors,  with  this  re- 
striction :  tliat  no  private  stile  shall  be  made  to  any  or  either  of  my  executors, 
but  my  said  executors  may  be  bidders  and  buyei*s  at  any  public  sale;  and  in 
that  event  the  other  executors  may  and  shall  have  power  to  convey  the  lands 
or  other  things  purchased  by  a  co-executor  to  him  or  them  so  buying,  in  the 
same  manner  as  to  any  other  purchaser;  and  I  direct  that  sales  of  the  Ten- 
nessee lauds  to  be  made  on  a  credit  of  one,  two,  and  three  years,  and  out  of 
the  proceeds  of  such  sales  of  my  stocks  of  merchandise  on  hand,  and  other 
property  not  given  away  herein,  my  cash  on  hand,  and  debts  owing  to  rae,  I 
order  the  expenses  of  tlie  execution  of  my  wjll  to  be  paid,  and  the  pecuniary 
legacies  of  my  wife  and  daughters  Mary  S.  and  Elizabeth.  The  residue 
thereof  I  give  to  my  wife  and  all  my  children,  equally  to  be  divided  between 
them,  except  that  my  wife  is  not  to  have  any  part  thereof  until  each  of  ray 
children  shall  have  received  one  thousand  dollars  out  of  this  residue. 

"My  will  further  is  that,  if  any  or  eithjer  of  my  children  should  die  without 
leaving  issue  living  at  his,  her,  or  their  death,  the  share  or  shares  of  him,  her, 
or  them  so  dying  (as  well  the  accruing  as  the  original  share)  shall  be,  go  over, 
and  remain  to  the  surviving  brothers  and  sisters,  and  the  child  or  children  of 
such  of  tliem  ;is  may  be  then  dead,  equally  to  be  divided  between  them,  share 
and  share  alike;  but  the  children  of  any  deceased  child  shall  in  such  case  rep- 
resent their  parents  respectively,  and  take  in  families. 

"I  appoint  my  four  sons,  Cliarles,  Robert,  Thom;is,  and  Rawley,  the  exec- 
utors of  this  my  last  will  and  testament;  and  I  enjoin  it  on  them  and  all  my 
children,  to  live  in  harmony,  and  carefully  to  avoid  all  differences  and  dis- 
putes about  my  estate,  being  well  assured  that  it  would  be  more  for  their  in- 
terest if  I  had  nothing  to  leave  them,  rather  than  that  what  I  do  leave  them 
should  break  brotherly  love,  and  become  subjects  of  contention  among  them. 
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"Given  under  my  hand  this  the  eighth  day  of  Decembt^r,  1831. 

"R.  Gallowat.*" 
wifn^oa^o*  (  "Thomas  Rttffin. 

ir««^     i  "^«TER  NILSON. 

names.     ^  up^^ER  H.  Dillabd." 

The  daughter  of  the  testator  Mary  S.  Galloway,  named  in  the  will,  died  in 
the  month  of  March,  1886,  never  having  been  married,  and  without  issue, 
leaving  a  last  will  and  testament,  which  was  duly  proven,  by  which  she  dis- 
posed of  all  her  property,  real,  personal  and  mixed,  including  such  as  she  ac- 
quired under  the  will  of  her  fatlier.  The  defendants  are  the  executors,  dev- 
isees, and  legatees  qf  her  will.  The  plaintiffs  are  the  surviving  children  of 
the  testator,  and  others  who  represent  such  of  his  children  as  are  dead;  and 
the  purpose  of  this  action  is  to  obtain  a  construction  of  the  will  set  forth 
above,  an  account,  etc. 

In  the  superior  court  the  defendants  moved  to  dismiss  the  action  because 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  court  sustained  the  motion,  and  gave  judgment  accordingly,  and  the 
plaintiffs,  having  excepted,  appealed  to  this  court. 

The  following  is  so  much  of  the  case  settled  on  appeal  as  shows  the  conten- 
tion of  the  parties:  '*The  plaintiffs  contended  that  under  the  said  will  each 
child  took  a  defeasible  estate  in  fee  in  the  lands  and  personal  property  devised 
and  bequeathed  to  said  child,  and  that  upon  the  death  of  Mary  S.  Galloway, 
in  1886,  without  issue,  leaving  at  her  death  all  her  property  and  estate  that 
was  devised  from  Robert  Galloway,  her  father,  and  the  residue  thereof  in  her 
hands  vested  by  way  of  executory  devise  in  the  plaintiffs  and  individual  de- 
fendants (who  are  the  children  of  the  deceased' children  of  said  Robert  Gallo- 
way) as  tenants  in  common  thereof.  The  surviving  defendants,  on  the  other 
hand,  by  demurrer  ore  tenus,  contended  that  by  a  proper  construction  of  the 
will  of  the  said  Robert  Galloway,  deceased,  the  land  and  personal  property 
devised  and  bequeathed  to  Mary  S.  Galloway  was  vested  in  fee-simple  and 
absolutely  in  the  said  Mary  S.  Galloway  upon  the  death  of  the  testator;  and 
that,  as  appears  by  the  complaint,  the  said  Mary  S.  Galloway  had  died,  leav- 
ing a  last  will  and  testament  by  which  she  disposed  of  her  estate;  and  that 
the  plaintiffs  were  not  entitled  to  the  relief  demanded  in  the  complaint." 

The  will  before  us  to  be  interpreted  is  orderly  in  its  form,  very  clear  and 
intelligible,  certainly  in  mosts  respects,  in  its  several  provisions,  and  of  itself 
affords  evidence  of  an  able  and  skillful  draughtsman.  By  it  the  testator  care- 
fully disposed  of  all  his  large  and  valuable  estate,  embracing  much  real  and 
personal  property,  certainly  and  exclusively  to  his  own  immediate  family, 
consisting  of  his  wife  and  seven  children,  thus  manifesting  a  settled  purpose 
to  devote  his  property  as  far  as  practicable  to  persons  of  his  own  blood.  It 
will  be  observed  that  the  testator  first  makes  provision  for  his  wife,  and 
then  for  his  children  severally  and  in  order,  giving  each  in  severalty  certain 
lands  in  fee,  besides  slaves  and  other  personal  property.  Having  thus  dis- 
posed of  much  the  greater  part  of  his  property,  he  directs  that  certain  lands 
specified  be  sold,  part  of  them  on  a  credit  of  one,  two,  and  three  years,  thus 
turning  tfiem  and  all  his  property  not  specifically  devised  or  bequeathed  into  a 
cash  fund,  out  of  which  he  directs — First,  that  certain  pecuniary  legacies  be 
paid  to  two  of  his  daughters  named;  secondly,  that  each  of  his  children  be 
paid  S1»000;  and,  thirdly,  that  the  residue  thereof  be  divided  equally  between 
and  among  his  wife  and  children.  These  dispositions  embrace  all  his  property; 
and  he  then  adds:  "My  will  further  is  that  if  any  or  either  of  my  children 
should  die  without  leaving  issue  living  at  his,  her,  or  their  death,  the  share 
or  shares  of  him,  her,  or  them  so  dying  (as  well  the  accruing  as  the  original 
share)  shall  be,  go  over,  and  remain  to  the  surviving  brothers  and  sisters, 
and^the  child  or  children  of  such  of  them  as  may  be  then  dead,  equally  to  be 
divided  between  them,  share  and  share  alike;  but  the  children  of  any  deceased 
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child  shall  in  such  case  represent  their  parents  respectively,  and  take  in 
families/' 

It  is  this  clause  of  the  will  that  gives  rise  to  the  questions  presented  for  our 
decision.  The  principal  contention  of  the  appellees  is  that  the  testator  in- 
tended that  it  should  have  application  and  operative  effect  only  in  case  one  or 
more  of  his  children  had  died  in  his  life-time  after  the  execution  of  his  will; 
and  that  as  his  daughter  Mary  S.,  now  deceased,  and  under  whose  will  they 
claim,  survived  him,  her  title  to  the  property  devised  and  bequeathed  to  her 
became  absolute  on  the  death  of  the  testator.  Construing  tlie  will  as  a  whole, 
as  we  must  do,  we  cannot  accept  the  interpretation  thus  insisted  upon  as  the 
correQt  one. 

As  contended  by  the  learned  counsel  for  the  appellees,  it  seems  to  be  settled, 
certainly  in  this  state,  that  where  the  estate  created  by  the  will  is  defeasible, 
and  the  intention  of  the  testator  is  doubtful,  not  clearly  expressed*  and  the 
property  itself  is  given,  and  not  the  mere  use  of  it,  and  the  time  is  not  defi- 
nitely fixed  at  which  it  shall  be  absolute,  if  there  be  any  intermediate  period 
between  the  death  of  the  testator  and  that  of  the  devisee  or  legatee  at  which 
the  estate  may  fairly,  in  view  of  the  whole  will,  be  considered  absolute,  this 
time  will  be  taken  as  that  intended  by  the  testator;  but  if  there  be  no  such 
intermediate  period,  and  the  time  of  his  death,  or  that  of  the  devisee  or  legatee, 
must  be  adopted,  the  former  will  be  treated  as  the  time  so  intended.  This  is 
so,  unless  there  be  words  that  forbid  such  interpretation  or  considerations, 
appearing  from  the  will,  that  clearly  imply  or  disclose  a  different  intent.  The 
general  rule  applicable  in  such  doubtful  cases  is  to  construe  the  estate, 
whether  vested  or  contingent,  as  absolute  and  indefeasible,  rather  than  de- 
feasible; and  if  it  cannot  be  construed  to  be  absolute  in  its  creation,  then  to 
so  interpret  words  and  phrases  implying  such  conditions  as  render  the  estate 
defeasible, — doubtful  as  to  the  time  of  their  operation, — so  as  to  render  the  es- 
tate absolute  at  as  early  a  period  as  can  fairly  be  done.  Cox  v.  Hogg,  2  Dev. 
Eq.  121;  Hilliard  v.  Kearney,  Bush.  Eq.  221;  Biddle  v.  Hoyt,  1  Jones,  Eq. 
159;  Vass  v.  Freeman,  3  Jones,  Eq.  221;  Davis  v.  Parker,  69  N.  C.  271; 
Murchison  v.  Whitted,  87  ]S".  C.  465;  Price  v.  Johnson,  90  N.  C.  592. 

But  such  rules  of  interpretation  do  not  apply  when,  from  the  whole  will, 
its  terms,  phraseology,  several  parts,  provisions,  conditions,  and  their  bearing 
upon  each  other  and  just  and  reasonable  implication  arising  thereupon,  a  dif- 
ferent intention  of  the  testator  clearly  appears.  He  might  provide  otherwise. 
Unquestionably  it  is  competent  for  him  to  devise  and  bequeath  his  property 
to  his  children  coupled,  clogged,  with  the  condition,  that,  if  one  or  more  of 
them  should  die  at  any  time  before  or  after  his  death  without  issue  then  alive, 
then  and  in  tliat  case  it  should  pass  to  and  become  the  property  of  his  or  her 
surviving  brothers  and  sisters.  The  law,  for  reasons  of  wise  and  sound 
policy,  does  not  favor  such  a  disposition  of  property,  but  it  does  not  forbid  it; 
and,  on  the  contrary,  when  it  appeara  that  such  is  the  purpose  of  the  testator, 
it  will  uphold  and  enforce  his  purpose.  Bullock  v.  Bullock,  2  Dev.  Eq.  307; 
Fortescue  v.  Satterhwaite,  1  Ired.  566;  Qarland  v.  Watt,  4  Ired.  287;  Biddies 
V.  Hoyt,  1  Jones,  Eq.  159;  MotU  v.  Caldwell,  Busb.  Eq.  289;  Webb  v.  Weeks, 
3  Jones,  (N.  C.)  279;  Vass  v.  Freeman,  3  Jones,  Eq.  221;  Williams  v.  Cotten^ 
Id.  395. 

The  will,  however  it  may  dispose  of  property  not  inconsistently  with  the 
rules  of  law  and  statutory  regulations,  will  be  upheld,  and  the  intention  of 
the  testator  must  prevail.  The  law  does  not  seek  to  mould  or  direct  his  pur- 
pose. On  the  contrary,  it  effectuates  it  as  nearly  as  may  be.  Hence  it  is  no 
part  of  the  object  of. rules  of  interpretation,  such  as  those  adverted  to  above, 
to  direct,  modify,  or  prevent  the  intention,  but  only  to  ascertain  what  it  is, 
to  the  end  it  may  become  operative  and  effectual.  Now,  in  our  judgment, 
the  testator  of  the  will  under  consideration,  intended,  by  the  clause  of  it  above 
recited,  to  render  the  estate  and  title  of  the  property  devised  and  bequeathed 
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to  his  several  children  defeasible,  and  to  provide  that,  in  case  any  one  or  more 
of  them  should  die  at  any  time  after  the  death  of  the  testator,  without  leav- 
ing issue  living  at  his,  her,  or  tl^eir  death  respectively,  the  property  so  de- 
vised and  bequeathed,  including  any  that  might  have  accrued  under  the  clause, 
should  at  once,  upon  his,  her,  or  their  death,  respectively,  at  any  time,  go 
over  to  and  become  the  property  of  the  surviving  brothers  and  sisters,  and 
Ihe  child  or  children  of  such  of  them  as  may  then  be  dead,  equally  to  be  di- 
vided among  them,  share  and  share  alike,  the  children  of  any  deceased  child 
representing  their  parents  respectively,  and  taking  as  families.  This  we 
think  sufficiently  appears  from  the  clause  just  referred  to.  It  provides  "that 
if  any  or  either  of  my  children  should  die  without  leaving  issue  living  at  his, 
her,  or  their  death, ^'  etc.  These  are  comprehensive  words,  used  in  a  broad 
sense.  They  do  not  imply  simply  that  if  one,  two,  or  three  shall  so  die,  but 
if  any — several,  an  indefinite  number,  at  least  five — shall  so  die.  This  is 
made  clearer  by  the  further  provision  in  this  connection,  that  then  "the  share 
or  shares  of  him  or  them  so  dying  [as  well  the  accruing  as  the  original  share3 
shall  be,  go  over,  and  remain  to  the  surviving  brothera  and  sisters,  and  the 
child  or  children  of  such  of  them  as  maybe  then  dead,"  etc. 

The  testator  must  have  been  a  man  advanced  in  life.  He  had  a  large  fam- 
ily,— seven  children;  and  it  appears  from  the  will  that  at  least  one  of  them 
was  married,  thus  indicating  that  the  children  were  not  all  very  young,  and 
the  advanced  age  of  the  father.  Is  it  probable,  is  it  reasonable,  to  infer  that 
ho  intended  such-  provision  to  apply  to  such  of  his  children  as  might  die  in 
his  (the  testator's)  life-time?  Reasonably,  in  the  nature  of  the  matter,  did 
he  contemplate  that  several  of  his  children,  perhaps  as  many  as  five,  would 
have  children,  and  die  before  himself,  and  he  ought  to  provide  for  such  a 
contingency?  We  cannot  think  so.  To  conclude  that  he  did  would  be  to  ig- 
nore the  ordinary  course  of  nature  in  such  respect,  as  well  as  the  common  ex- 
perience and  observation  of  men.  HilUard  v.  Kearney,  Busb.  Eq.  221,  231, 
232.  Moreover,  if  the  clause  refers  to  the  death  of  children  in  the  life-time 
of  the  testator,  then  the  words  of  it,  "as  well  the  accruing  as  the  original 
share,''  could  have  no  practical  meaning  or  purpose,  because,  in  that  case, 
the  devise  and  bequests  would  lapse  and  become  inoperative,  and  under  the 
will  the  property  would  pass  into  and  become  a  part  of  the  residuary  fund, 
and  thus  go  to  the  surviving  brothers  and  sisters  and  their  mother.  But  if 
the  clause  applies  to  such  death  after  the  death  of  the  testator,  then  the  words, 
"as  well  the  accruing  as  the  original  share,"  would  serve  the  important  pur- 
pose of  certainly  keeping  the  whole  property  in  the  family  of  the  testator,  de- 
voting it  exclusively  to  the  benefit  of  his  children  and  their  children,  as  far 
and  as  long  as  he  could.  This,  indeed,  seems  to  have  been  his  purpose.  It 
cannot  be  said  that  the  testator  was  inops  consiliU  nnd  therefore  could  not 
know  with  accuracy  the  legal  effect  of  such  provisions.  The  will,  upon  :ts 
face,  shows  the  contrary;  that  he  was  well  advised  how  to  effectuate  his  pur- 
pose, and  that  it  was  skillfully  and  very  thoroughly  drawn.  Then,  as  the 
provision  of  the  clause  last  mentioned  does  nut  apply  to  such  death  of  a  child 
or  children  in  the  life-time  of  the  testator,  plainly,  by  its  terms,  it  has  refer- 
ence and  application  to  such  death  after  his  death.  After  such  death  of  a 
child,  his  or  her  share,  including  any  accrued  share,  would  go  over  as  pro- 
vided. 

As  the  intention  of  the  testator  was  that  we  have  indicated,  the  argument 
that  his  disposition  of  his  propeily  was  unwise  and  inconvenient,  and  might 
result  in  injustice  to  some  of  his  children,  and  has  so  resulted  in  the  case  of 
his  daughter  named,  who  died  without  ever  having  had  issue,  is  without 
force.  He  certainly  had  the  right  to  dispose  of  it  as  he  did,  whatever  may 
have  been  his  motive. 

It  has  been  suggested  that  the  clause  of  condition  and  defeasance  does  not 
apply  to  all  the  devises  and  bequests  of  the  fund  to  be  raised  from  the  sale  of 
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the  land  directed  to  be  sold  and  the  personal  property  not  specifically  be- 
queathed. We  cannot  yield  our  assent  to  this  view.  There  is  nothinf?,  it 
seems  to  us,  to  warrant  such  or  any  restricted  application.  The  clause  ap- 
pears separately  from  any  other  at  the  end  of  the  clauses  disposing  of  all  the 
property,  and  begins  thus,  "My  will  further  is," — that  is,  in  addition  to  all 
the  testator  had  provided;  and  then  proceeds  as  follows:  "That  if  any  or 
either  of  my  childi'en  should  die  witljotit  leaving  any  issue  living  at  his,  her, 
or  their  death,  the  share  or  shares  of  him,  her,  or  them,"  etc.  What  sh:ire? 
It  is  not  designated  or  described  in. terms,  by  implication  or  inference,  as  the 
share  of  the  fund  last  mentioned.  There  are  no  words  implying  sue!)  or  any 
restriction  in  this  respect.  These  bequests,  in  the  clause  granting  them,  are 
not  designated  as  shares,  nor  are  any  of  the  devises  or  bequests  so  designated 
in  the  several  clauses  creating  tliem.  Kor  can  we  conceive  of  any  adequate 
reason  for  such  restricted  application.  In  the  al^sence  of  terms  or  particular 
provision  autliorizing  it,  it  is  not  probable  or  reasonable,  as  it  seems  to  us, 
that  the  testator  would  restrict  the  application  to  transitory  pecuniary  be- 
quests without  some  distinct  provision  tor  the  purpose,  and  not  to  the  valua- 
ble devises  and  bequests  of  slaves  and  other  personal  chattels  not  at  the  time 
of  the  execution  of  the  will  so  transitory.  He  would  more  likely  apply  such 
restriction  to  the  devises  and  tlie  bequests  of  slaves;  but,  as  we  have  said, 
there  is  no  such  purpose  expressed,  and  no  apparent  motive  or  purpose  to 
make  such  restriction  or  distinction.  If  it  be  said  that  it  is  not  likely  the 
testator  would  intend  to  restrict  his  children  in  the  exercise  of  the  power  to 
dispose  of  the  property  given  tiiem,  the  answer  is,  he  had  the  right  to  do  so, 
and  in  very  sweeping  terms  he  exercised  that  right;  manifesting  apparently 
a  settled  purpose  to  devote  his  property  to  persons  of  his  own  blood.  When 
such  purpose  appears  upon  the  face  of  the  will,  the  mere  fact  that  its  provis- 
ions may  be  unwise,  inconvenient,  and  not  what  most  men  would  make,  can- 
not be  allowed  to  affect  or  give  direction  to  the  intention  expressed.  Nor  is 
it  at  all  probable  that  a  testator  who  prepared  his  will  so  cautiously  and  in- 
telligently would  have  omitted  some  expression  as  to  such  restriction,  if  he 
intended  it. 

As  we  have  said,  the  clause  in  question  appears  as  a  separate  paragraph  at 
the  end  of  the  clauses  of  the  will  disposing  of  all  the  testator's  property.  In 
its  terms  it  is  precise,  apt,  comprehensive,  and  tliorougli  for  the  purpose  con- 
templated. There  are  no  pertinent  restrictive  words.  Nothing  appears  to 
show  that  it  was  intended  to  apply  to  one  class  of  gifts  more  than  another. 
The  term  ''share''  is  used  without  qualitication.  In  its  connection  it  must 
mean  share  of  the  testator's  estate, — his  wliole  property  disposed  of  by  the 
will;  in  which  whole  each  and  all  of  his  children  shared.  By  a  cliild's  share 
was  meant  his  share  of  the  whole,  not  his  share  of  a  part,  of  the  estate;  else 
the  testator  would  have  said  so.  The  clause  is  inserted  in  the  will  at  the  or- 
derly and  proper  place  to  apply  to  the  whole  of  the  property  disposed  of;  it  so 
applies  in  its  terms,  and  nothing  to  the  contrary  appears.  There  is  error. 
The  judgment  must  be  reversed,  and  further  proceedings  had  in  the  action 
according  to  law.  To  that  end,  let  this  opinion  be  certified  to  the  superior 
court.    It  is  so  ordered. 

Smith,  C.  J.,  {dissenting,)  The  will,  whose  construction  is  the  subject  of 
controversy  in  this  action,  came  from  the  hands  of  the  late  chief  justice  of 
this  court,  Thomas  Ruffin,  who  is  also  an  attesting  witness  to  its  execution, 
and  must  be  read  as  a  well-considered  and  carefully  prepared  instrument,  and 
not  made,  as  many  are,  without  intelligent  advise  or  inops  consiliL  Th« 
dispositions  of  his  estate  among  his  seven  children,  observing  an  essential 
equality  in  the  value  of  what  he  gives,  are  separate  and  distinct.  Each  de- 
vise is  of  land  in  fee-simple,  and  each  clause  begins  with  words  "I  give  to," 
and  then  with  the  real  estate  a  number  of  named  negro  slaves,  and  that  per-' 
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ishable  personal  property  found  on  the  devised  farms,  inclusive  of  imple- 
ments of  husbandry,  furniture,  stock,  and  growing  crops.  The  devises  to 
the  daughters  are  of  land  and  slaves,  omitting  the  other  articles  given  to  the 
hve  sons,  in  lieu  of  which  he  adds  a  legacy  of  $4,000  in  money  to  each,  and 
a  horse  and  saddle  to  the  two.  After  this  distribution  of  so  much  of  his  es- 
tate,  intended,  in  the  several  clauses  tliat  contain  them,  to  be  absolute  and  in 
perpetuity  to  each,  follows  the  clause  beginning  in  a  changed  form  of  expres- 
sion: "I  order  and  direct  that  my  tract  of  land  called  •  Austin's  Old  Place;'  " 
in  which  the  residue  of  his  personal  property  is  to  be  aggregated  into  a  sum 
of  money,  which  the  testator  expected  it  would  require  a  considerable  time  to 
bring  about,  since  the  lands  in  Tennessee  were  to  be  sold  on  a  credit  of  one, 
two,  and  three  years,  and  therefrom  were  to  be  paid  the  expenses  of  adminis- 
tration, and  the  money  legacies  (S9,000)  to  his  wife  and  daughters;  and 
what  remained  he  directed  to  be  divided  between  his  wife  and  children,  ex- 
cept that  each  child  should  have  therefrom  61.000  before  his  wife  shall  par- 
ticipate in  the  distribution.  Then  follows  the  clause,  whose  legal  application 
and  operation  form  the  subject  of  contention,  abruptly  introduced;  "My  will 
further  is  that  if  any  or  either  of  my  children  should  die  without  leaving  is- 
sue living  at  his,  her,  or  their  death,  the  share  or  shares  of  him,  her,  or  them, 
so  dying,  (as  well  the  accruing  as  the  original  share,)  shall  be,  go  over,  and 
remain  to  the  surviving  brothers  and  sisters,  and  tlie  child  or  children  ot 
such  of  them  as  may  be  then  dead,  equally  to  J)e  divided  between  them,  share 
and  share  alike,  but  the  children  of  any  deceased  child  shall  in  such  case  rep- 
resent their  parents  respectively,  and  take  in  families." 

In  the  argument,  two  repugnant  methods  of  interpreting  this  last  clause 
were  pressed,  with  references  to  adjudged  cases,  upon  our  attention.  One 
that  the  limitation  was  upon  all  the  preceding  dispositions,  and  the  contin- 
gency attached  to  each  at  the  time  of  the  death  of  the  several  devisees  aad 
legatees  whenever  that  event  should  happen.  The  other  that  the  contingen- 
cies were  confined  to  the  testator's  own  life-time,  and  ceased  to  affect  the 
property  at  his  death.  From  a  careful  and  critical  study  of  the  will,  my  mind 
has  been  brooght  to  a  different  conclusion  as  to  the  intent  of  the  testator,  and 
the  form  in  which  it  finds  expression.  It  is,  I  think,  plain  that  the  testa- 
mentary gifts  were  to  take  present  effect  when  the  testator  died,  and  were 
then  to  become  absolute  and  unconditional.  The  estate  in  the  lands  are  ev- 
ery where  declared  to  be  "in  fee-simple,"  and  can  it  be  supposed  that  stock, 
farming  lands,  and  even  growing  crops,  most  of  it,  if  not  all,  worn  out  or 
consumed  in  the  use,  were  to  be  accounted  for,  as  in  the  present  case,  after 
a  lapse  of  more  than  50  years?  Can  it  be  attributed  to  the  learned  and  accu- 
rate draughtsman  who  put  the  testator's  purposes  in  shape  that  such  a  con- 
struction should  be  given  to  his  work  ?  Were  not  the  large  legacies  in  money, 
an  offset  to  what  the  brother  got  besides  land  and  slaves,  to  be  as  absolute 
and  unconditional  as  those  for  which  they  were  substituted,  to  make  all  equal? 
Such  a  construction  is  incompatible  with  the  general  and  controlling  purpose 
apparent  in  all  tiie  antecedent  donations. 

Again,  the  words  used  in  passing  from  the  next  preceding  to  the  clause 
which  gives  rise  to  the  controversy  are  quite  different  from  those  that  mark 
the  transition  in  the  others.  The  beginning  of  the  limiting  clause,  "My  will 
further  is,"  s/ems  to  indicate  an  unfinished  disposition  of  the  residuary  fund, 
now  to  be  supplied.  The  term  implies  incompleteness  in  what  goes  before, 
and  is  not  at  all  appropriate  to  those  well-defined  and  clear  devises  and  be- 
quests t>efore  made  to  the  children  separately,  and  must  be  supposed  to  have 
significance  in  the  carefully  drawn  instrument.  The  reason  of  the  discrimi- 
nation is  apparent.  The  previous  donations  are  absolute.  The  residuary 
fund  would  require  years  after  the  testator's  death  to  be  reduced  to  a  condi- 
tion that  would  admit  of  division.  Meanwhile  some  might  die,  and  as  this 
provision  was  for  the  common  benefit  of  the  children  as  a  class,  rather  than 
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as  individuals^  it  was  intended  to  secure  the  fund  to  the  survivors,  and  the 
issue  of  such  as  died  leaving  issue,  at  the  period  when  distribution  was  to  be 
made,  thus  confining  the  contingencies  to  the  intervening  period,  and  malcing 
the  bequests,  when  received,  unconditional.  This  view  derives  additional  sup- 
port from  tKe  description  of  the  property  tlius  limited.  The  contingent  lim- 
itation is  confined  to  "shai-es,"  original  and  accruing,  a  word  aptly  designat- 
ing an  interest  in  a  common  fund,  not  property  separately  and  independently 
given.  "Shares,"  in  a  strict  sense,  mean  a  fractional  or  partial  interest  in  a 
common  fund  held  by  several,  and  hence  peculiarly  applies  to  the  residuary 
fund  to  be  apportioned  among  the  legatees  in  the  future  who  would  be  entitled 
under  the  prescribed  conditions. 

This  construction  derives  support  also  from  the  case  of  Cox  v.  Hogg,  2  Dev. 
Eq.  121,  decided  in  1831,  just  before  the  will  was  drawn,  and  in  which  the 
leading  opinion  is  delivered  by  the  eminent  judge  who  drew  it.  In  this  case 
the  disputed  bequest  was  in  these  words:  "My  negroes  I  wish  divided  equally 
among  my  wife,  Louisa,  Nancy,  Olivia,  and  the  child  of  which  my  wife  is 
pregnant,  and  in  the  case  of  death  that  their  share  be  equally  divided  among 
the  survivors,  and  also  the  remaining  parts  of  my  estate;  providing,  in  all 
cases,  that  Lucy  Drew  [a  child  who  had  incurred  her  father*s  displeusun?] 
shall  never  inherit  one  stiver,  in  the  case  of  the  death  of  either  of  the  above 
children  or  wife. "  This  was  a  disposition  and  limitation  of  common  property, 
and  would  perhaps  have  been  construed,  as  in  Hilliard  v.  Kearney,  Busb.  Eq. 
221,  but  for  the  disinheriting  proviso,  which  might  otherwise  let  in  the  daugh- 
ter Lucy,  as  confining  the  contingencies  to  the  testator's  own  life,  and  to  the 
first  death  among  the  legatees.  After  reciting  numerous  cases  from  the  En- 
glish reports,  the  judge  says:  "Upon  their  authority  I  conclude,  however  un- 
natural that  construction  may  be,  when  another  period  may  be  collected,  not 
destructive  of  the  tenancy  in  common^  yet  that  it  is  to  be  taken  as  natural  and 
reasonable  and  intended,  when  opposed  to  the  still  more  unnatural  one  of  a 
survivorship  indefinitely,  whereby  the  whole  estate  accum  ulates  for  one. "  The 
opinion  concludes:  "1  am  therefore  of  opinion  that  upon  the  death  of  the  tes- 
tator, which  was  in  this  case  the  period  for  vesting  and  division,  the  legacies 
became  absolute  to  his  wife  and  such  of  his  children  as  were  then  living." 
Hall,  J.,  expresses  himself  in  the  same  case  thus:  "In  the  present  case  it 
might  not  be  considered  as  going  far  out  of  the  way  to  believe  that  the  testator 
meant  this:  that  if  either  of  the  legatees  should  die  before  [in  common  par- 
lance] they  got  their  legacy,  or  before  it  vested  in  them,  then  the  survivors 
should  have  it.  However,  the  doctrine  seems  well  established  that  words  of 
survivorship,  added  to  a  teiiancy  in  common,  are  so  construed  as  to  prevent  a 
lapse,  and  become  inoperative  at  the  death  of  the  testator,  that  questions  of 
that  description  may  be  considered  as  put  to  rest."  He  cites  a  long  array  of 
authorities  for  the  proposition. 

These  extracts  are  reproduced,  from  the  exhaustive  discussion  which  the 
subject  underwent,  to  show  that,  as  in  Hilliard  v.  Kearney,  where  the  dis- 
cussion was  not  less  thorough,  the  rule  prevails  in  limitations  of  survivoi*ship 
among  tenants  of  property  given  to  them  in  common;  and,  further,  that,  soon 
after  the  decision,  the  present  will  was  prepared  by  one  of  the  judges  who 
participated  in  makng  it,  and  whohad  become  familiar  with  the  rules  of  con- 
struction applied  to  such  testamentary  dispositions.  To  extend  the  limitations 
to  all  of  the  property  given,  and  restrict  the  defeating  contingencies  to  the 
testator's  life-time,  would  be  to  provide  by  will  precisely  what  the  law  would 
have  done  upon  the  event  without  any  testamentary  direction, — an  unneces- 
sary pro  vision,  which  it  can  scarcely  be  supposed  the  draughtsman  would  have 
inserted.  To  embrace  all  the  property,  and  tie  up  until  the  death  of  the  donee 
whenever  that  might  occur  in  the  uncertain  future,  is  inconsistent  with  the 
evident  intent  that  each  donee  of  a  separate  portion  of  the  estate  should  have 
it  absolutely  to  use  and  dispose  of  as  his  own,  and  is  wholly  irreconcilable 
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with  30  much  of  it  as  that  the  use  and  property  are  inseparable.  TMs  is  a 
fair  and  reasonable  interpretation  of  the  will,  in  harmony  with  its  whole 
structure,  and  the  intention  developed  in  the  language  used  to  sive  it  force 
and  effect. 


(99  N.  c.  1)  Edwards  et  ah  «.  Moorb. 

(Supreme  Court  of  North  Carolina,    February  20, 1888.) 

EZECITTORS  AND  ADMINISTHATORS— SaLE  OF  ReALTT— COLLATERAL  ATTACK. 

In  an  action  by  heirs  to  recover  their  ancestor's  land  sold  at  administrator's  sale, 
it  is  not  permissible  to  impeach  the  record  of  sale  collaterally,  by  showing  that  there 
was  in  fact  no  admission  of  service  upon  them  as  therein  recited. 

Appeal  from  superior  court,  Chowan  county;  Avery,  Judge. 
John  Qatling,  for  plaintiffs.    Batchelor  d-  Devereux,  for  defendant. 

Davis,  J.  Civil  action  to  recover  land  tried  before  Avery,  J.,  at  spring 
term,  1887,  of  Chowan  superior  court.  The  plaintiffs  claimed  title  as  heirs  at 
law  of  T.  J.  Bland,  deceased,  and  the  defendant  claimed  under  a  purchase 
from  B.  B.  Bland,  administrator  of  T.  J.  Bland,  at  a  sale  made  in  pursuance 
of  an  order  of  sale  in  the  case  of  B.  B.  Bland,  administrator  of  T.  J.  Bland, 
deceased,  against  the  heirs  at  law  of  his  intestate,  made  July  6,  1869,  to  sell 
the  lands  described  in  the  complaint  in  this  action,  to  make  assets  to  pay  the 
debts  of  the  said  deceased.  The  plaintiffs  introduced  the  record  of  the  pro- 
ceeding in  the  case  of  B.  B.  Bland,  administrator  of  T.  J.  Bland,  against  the 
heirs  at  law  of  the  said  T.  J.  Bland,  which  shows:  **{1)  The  petition  for  an 
oiHler  of  sale,  which  is  set  out  in  full  in  the  record.  (2)  The  order  of  sale,  dated 
July  6,  1869.  (3)  The  summons  in  the  cause,  dated  sixth  July,  1869,  and  in- 
dorsed as  follows:  *  Filed  sixth  July,  1869.  Wm.  B.  Skinner,  Clerk;'  and 
also:  'Service  accepted.  T.  B.  Bland,  F.  M.  Edward  and  wife,  F.  L.  Ed- 
ward, J.  C.  Flitcher  and  wife,  M.G.  Flitcher,  Martha  P.  Bodgerson, 
by  T.  B.  Bland.'  (4)  Beport  and  confirmation  of  sale,  and  order  for  title, 
September  30,  1869." 

The  following  entiy  appeared  on  the  docket:  "22.  S»  Bland,  Adminisiror 
tor  vs.  T.  J.  Bland's  Heirs  at  Law.  Petition  to  make  real-estate  assets. 
Prayer  granted ;  service  accepted  by  the  heirs  at  law.  Sale  ordered  at  30  days' 
notice,  at  court-house  door  and  three  other  public  places  in  Chowan  county." 
The  plaintiff  introduced  T.  B.  Bland  as  a  witness,  who  testified  that  he  was 
"the  son  of  T.  J.  Bland,  who  died  in  December,  1866;  that  he  knows  Frances 
L.  Edward  and  M.  G.  Flitcher;  that  they  were  married  women  on  and  prior 
to  July  6, 1869;  that  Mrs.  Edward  is  still  married;  that  Mrs.  Flitcher  is  dead, 
baying  four  children.  *  *  *"  The  plaintiffs  further  proposed  to  show 
by  this  witness  "that  he  accepted  service  of  the  summons  aforesaid,  for  his 
married  sisters  and  Mrs.  M.  P.  Bodgerson,  without  their  knowledge  or  au- 
thority, and  not  in  their  presence,  and  without  the  knowledge  or  authority  of 
any  of  them.  Defendant  objected,  upon  the  ground  that  the  record  in  said 
proceeding  of  Brand,  AdnCr^  vs.  Bland^s  Heirs  at  Law,  could  not  be  collat- 
erally attacked  in  this  action.  Objection  sustained."  Upon  the  rejection  of 
this  evidence  and  intimation  of  the  court,  the  plaintiff  submitted  to  a  nonsuit, 
and  appealed. 

The  lands  of  T.  J.  Bland,  deceased,  were  sold  in  1869,  at  a  judicial  sale 
made  under  an  order  in  a  proceeding  instituted  by  his  administrator  against 
his  heirs  at  law  to  make  assets  to  pay  debts,  and  this  action  was  commenced 
in  1885,  more  than  15  years  after,  by  the  plaintiffs,  who  are  some  of  the  heirs 
at  law  of  said  T.  J.  Bland,  to  recover  land  so  sold,  and  this  right  to  recover  is 
based  upon  the  alleged  ground  that  they  were  not  parties  to  the  proceeding 
under  which  the  land  was  sold  by  the  administrator.  They  propose  to  show 
in  this  action,  by  T.  B.  Bland,  (their  brother,  who  was  also  one  of  the  heirs 
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at  law  and  one  of  the  defendants  in  the  proceeding,  the  judgment  in  whidu 
they  insist,  was  void  as  to  them,)  that  he  accepted  service  for  them,  not  in 
their  presence,  and  without  their  sanction  or  authority.  This  cannot  be  al- 
lowed in  this  action.  Assuming  the  facts  to  be  as  alleged,  and  that  T.  B. 
Bland  signed  their  names  to  the  acceptance  of  service  of  the  summons,  with* 
out  any  authority  tlierefor,  the  court,  in  the  exercise  of  its  power  to  amend  its 
records  and  vacate  an  irregular  or  erroneous  judgment,  siiould  be  careful  and 
cautious  in  the  exercise  of  that  power,  when  not  only  the  interests  and  rights 
of  persons  acting  upon  the  irregularity  of  judicial  proceedings  are  involved, 
but  where,  after  long  delay,  no  meritorious  rciison  is  given  for  the  correction. 

In  this  case,  if  the  proceeds  of  the  land  were  applied  to  the  payment  of  the 
debts  of  the  ancestor,  for  wliich  the  land  wtis  bound,  it  would,  so  far  from 
being  meritorious,  be  unjust  to  permit  the  plaintiffs  to  recover  from  the  pur- 
chaser, and  hold  the  land,  discharged  of  the  debts  of  the  ancestor,  which  the 
money  of  the  purchaser  had  paid.  Weaver  v.  Jones,  82  N.  C.  440;  Doyle  v. 
BrowUt  72  N.  C.  393.  In  the  latter  case  the  action  was  properly  instituted 
for  the  direct  purpose  of  vacating  a  decree,  made  in  an  action  to  which  it  was 
alleged  the  plaintiff  was  not  a  party,  but  it  was  said  that  the  record  "must 
stand  until  vacated."  In  a  direct  proceeding  to  annul  the  judgment,  the 
rights  of  all  parties  may  be  protected,  but  as  long  as  the  judgment  and  order 
of  sale  remain,  though  the  proceedings  be  irregular,  yet,  if  not  void,  the  judg- 
ment cannot  be  collaterally  impeached,  and  the  conveyance  authorized  by  it 
must  stand.  The  judgment  can  only  be  vacated  by  a  direct  proceeding  for 
that  purpose.  The  judgment  in  this  ease  was  not  void.  Sumner  v.  SesnomSy 
94  N.  C.  371;  Cates  v.  Pickett,  97  N.  C.  21,  1  S.  E.  Bep.  763,  and  the  cases 
there  cited. 

There  is  no  error* 


(99  N.  C.  4) 

Topping  t>.  Windley  et  ah 
{Supreme  Court  of  North  Carolina,    February  20, 1888.) 

1.  Clerk  op  Court— Approval  op  Guardian's  Bond— Insuppiciency — Liability. 

In  North  Carolina  it  is  the  duty  of  the  clerks  of  the  superior  court  to  appoint  guard- 
ians  and  approve  their  bonds,  and  they  are  made  liable  for  all  loss  or  aamage  that 
may  occur  tnrough  a  failure  to  take  sufficient  bonds. 

2.  Same. 

In  an  action  by  a  ward  against  a  clerk  who  has  taken  an  insufficient  bond,  the 
measure  of  damages  is  the  amount  of  the  principal  received  by  the  guardian,  with 
compound  interest,  and  the  record  of  the  appointment  of  a  guardian  &  sufficient  ev- 
idence of  such  appointment. 
8.  Guardian  and  Ward— Commissions  op  Guardian— Forfeiture  by  Conduct. 

The  guardian  is  entitled  to  no  commission  when  he  keeps  no  account  and  devolvea 
upon  the  ward  the  burden  of  hunting  up  the  evidence  of  the  disposition  of  the  prop- 
erty. 
i.  Reference— Account— Illegal  Interest— Modipioation. 

If  a  referee,  in  stating  an  account,  uses  an  illegal  rate  of  interest  in  his  compu- 
tation, it  is  proper  for  the  court  to  direct  a  modlflcation  of  the  report. 
5.  Witness— Competency-Transactions  with  Deceased. 

A  surety  on  a  guardian's  bond  is  a  competent  witness  to  prove  the  insolvency  of 
the  sureties,  notwithstanding  the  death  of  the  guardian.^ 

Appeal  from  superior  court,  Beaufort  county;  Aveey,  Judge. 
Oeo,  H,  Brovm  and  C  F.  Warren,  for  plaintiff.    /.  H.  Small  and  W,  B. 
Rodman,  for  defendant. 

"^As  to  the  admib«lbility  of  evidence  relating  to  transactions  with  deceased  persons, 
see  Insurance  Co.  v.  Watson,  30  Fed.  Rep.  653,  and  note;  Hinckley  v.  Hinckley,  (Me.V 
9  Ati.  Rep.  897,  and  note:  Witthaus  v.  Schack,  (N.  Y.)  11  N.  E.  Rep.  649;  Duryea  v. 
Granger»s  Estate,  (Mich.)  83  N.  W.  Rep.  780,  and  note;  Shipp  v.  Davis,  (Ga.)  2  S.  E. 
Rep.  549,  and  note:  Harris  v.  Bank,  (Fla.)  1  South.  Rep.  140,  and  note:  Smith  v.  Cas- 
well, (Tex.)  4  8.  W.  Rep.  848^nd  note;  Adams  v.  Hardware  Co.,  (Ga.)  8  S.  E.  Rep.  430: 
Smith  V.  James^Iowa,)  34  N.  W.  Rep.  809:  Auchanipauch  v.  Schmidt,  Id.  460;  Pritehard 
V.  Pritehard,  (Wis.)  34  N.  W.  Rep.  506;  Taylor  v.  Bunker,  (Mich.)  36  N.  W.  Rep.  66. 
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Davis,  J.  Civil  action  tried  before  Avert,  J.,  at  ftill  term,  1887,  of  the 
supeiior  court  of  Beaufort  county.  The  complaint  alleges  that  the  defendant 
G.  L.  Windley  was,  on  the  first  day  of  May,  1874,  clerk  of  the  superior  court 
and  judge  of  probate  for  the  county  of  Beaufort,  and  that  as  such  he  executed 
and  delivered  to  tbe  state  of  North  Carolina  his  official  bond  and  renewal 
bonds,  to  which  the  other  defendants  are  sureties;  that  on  the  first  of  May, 
1874,  the  defendant  Windley,  acting  in  his  official  character,  appointed  one 
Ira  H.  Topping  as  guardian  of  the  relator,  who  was  then  a  minor,  aged  about 
11  years,  and  issued  letters  of  guardianship,  general  in  their  character,  and 
extending  to  the  property  as  well  as  to  the  person  of  the  relator;  that  said 
Windley,  at  the  time  of  issuing  the  said  letters  of  guardianship,  failed  and 
neglected  to  require  of  said  guardian  a  good  stnd  sufficient  bond,  but  accepted 
a  bond  wholly  insufficient  and  insolvent,  with  only  one  surety,  and  not  justi- 
fied; that  only  one  renewal  bond  was  given  by  the  said  guardian,  and  that  in 
1879,  which  was  then  and  still  is  wholly  insolvent,  and  that  said  guardian 
failed  to  file  any  account  of  his  guardianship,  and  died  in  March,  1883,  totally 
insolvent;  that  the  said  guardian  entered  upon  his  duties  as  such  at  oncei 
upon  his  appointment,  received  and  took  into  his  possession  the  estate  of  the 
relator,  receiving  the  rents  of  land  and  the  proceeds  of  lands  sold  by  him  as 
guardian  under  judicial  proceedings,  and  failed  to  account  to  the  relator  there- 
for, or  to  pay  over  the  same,  or  any  part  thereof;  and  asks  judgment,  etc. 
The  answer  admits  that  Windley  was  clerk,  and  as  such  gave  the  usual  bonds 
as  alleged,  and  that  the  defendants  were  his  sureties.  They  deny  that  the 
said  Windley  appointed  the  said  I.  H.  Topping  guardian  to  the  relator,  or 
that  he  ever  acted  as  such  guardian,  etc.  They  ask  that  they  be  furnished 
\¥ith  the  particulars  of  the  property  of  the  relator  alleged  to  have  been  received 
by  the  said  Ira  II.  Topping,  and  further  say  that  the  action  did  not  accrue 
within  six  years,  etc.,  and  is  barred  by  statute.  The  plaintiff  filed  a  state- 
ment specifying  the  sums  demanded.  At  February  term,  1886,  the  issue 
raised,  "Was  Ira  H.  Topping  appointed  guardian  of  the  relator,  S.  J.  Topping, 
then  an  infant,  by  George  L.  Windley,  clerk  of  the  superior  court  of  said 
county  was  tried  by  his  honor,  Judge  Gudger,  by  an  inspection  of  the  rec- 
ord; and  upon  said  inspection  it  was  adjudged  that  the  said  Windley  was 
clerk  of  said  court  on  the  first  day  of  May,  1874,  and,  acting  as  such,  on  that 
day  appointed  the  said  Ira  H.  Topping  guardian  of  the  relator."  To  this 
judgment  the  defendants  excepted.  It  was  then  referred  to  G.  Wilkens,  clerk 
of  the  court,  to  state  and  report  an  account  showing — ''First  Whether  said 
Windley,  as  clerk  aforesaid,  took  from  said  Ira,  on  his  appointment  as  guard- 
ian as  aforesaid,  any  and  what  bond,  and,  if  any,  whether  it  was  good  and 
sufficient  when  taken.  Second,  What  property  *  *  *  was,  or  might  and 
ought  to  have  been,  received  by  said  guardian ;  what  was  expended  for,  or  paid 
over  to,  said  ward,  and  what  balance,  if  any,  is  owing  by  said  guardian  to  said 
ward .  Third,  What  damage,  if  any,  the  relator  has  sustained  by  reason  of  the 
insufficiency  of  the  said  guardian  bond.  Fourth.  Also  showing  in  what  pro- 
portions, and  for  what  sums,  if  any,  the  sureties  to  the  several  bonds  of  said 
Windley,  as  clerk  as  aforesaid,  are  liable  among  themselves,.and  which  of  said 
sureties  are  now  solvent."  No  exception  was  taken  to  the  order  of  reference, 
and  the  referee  reports,  in  substance,  "tliat  Windley,  as  clerk,  etc.,  upon  the  ap- 
pointment and  qualification  of  Ira  H.  Topping  as  guardian  of  the  relator,  ac- 
cepted a  guardian  bond  which  was  insufficient,  having  bat  one  surety,  and  said 
surety  totally  insolvent ;  that  the  said  guardian  at  various  times  received  qioney 
'  for  his  ward,  an  itemized  account  of  which  was  reported,  in  which  the  guardian 
was  charged  with  8  per  cent,  interest  upon  his  receipts,  and  a  like  rate  of  in- 
terest was  allowed  upon  his  disbursements,  and  in  which  no  commissions  were 
allowed,  "as  said  guardian  has  at  no  one  time  since  his  appointment  filed  or 
rendered  an  inventory  or  annual  account  of  his  ward's  estate;  tliat  there  was 
a  balance  of  $290.18  due  the  relator,  unpaid ;  and  by  reason  of  the  insufficiency 
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of  the  guardian  bond,  as  taken  by  G.  L.  Windley,  clerk,  etc.,  the  relator  is  en- 
damaged to  the  extent  of  said  balance.  He  also  reports  as  to  the  solvency  and 
liability  of  the  sureties."  Before  the  referee,  the  plaintiff  introduced  as  evi- 
dence the  record  of  the  appointment  of  Ira  H.  Topping  as  guardian,  etc.,  dated 
May  1, 1874.  to  which  defendants  objected  "as  incompetent  and  insufficient." 
He  then  introduced  the  guardian  bond  of  Ira  H.  Topping,  of  the  same  date, 
signed  by  J.  H.  Topping  and  Mary  E.  Topping,  which  was  objected  to  by  de- 
fendants. He  then  introduced  the  record  of  a  special  proceeding  instituted  ii 
the  superior  court  of  the  county  of  Hyde,  upon  the  petition  of  Ira  H.  Topping 
guardian,  to  sell  certain  land  of  his  ward  therein  named,  showing  the  peti 
tion  verified  before  George  L.  Windley,  clerk  of  the  superior  court  of  Beau 
fort,  affidavits  as  to  the  benefits  to  the  ward  of  such  sale,  the  order  of  sak, 
signed  by  W.  A.  Moore,  judge.  May  9,  1874;  report  of  the  sale,  at  the  price 
of  $650;  the  order  of  confirmation  signed  by  the  clerk  and  approved  by  M.  L. 
EijRE,  judge;  order  for  title  to  the  purchaser,  and  a  certified  copy  of  deed  to 
the  purchaser, — all  of  which  was  objected  to  "as  insufficient,  irregular,  and 
for  want  of  jurisdiction  in  the  court  to  order  the  sale."  The  plaintiff  then 
introduced  as  a  witness  one  W.  J.  Bullock,  who  testified  that  on  the  first  oi 
May,  1874,  Mary  Topping,  the  surety  on  the  guardian  bond,  was  insolvent, 
and  that  witness  rented  from  the  guardian  the  lands  of  his  ward  for  three 
years,  beginning  either  in  1874  or  1875,  for  which  he  paid  $50  per  year. 
This  witness  was  on  the  guardian  bond  of  Ira  H.  Topping,  executed  August 
27, 1879,  and,  Ira  H.  Topping  being  dead,  his  testimony  was  objected  to  as 
incompetent  under  section  590  of  the  Code.  This  witness  also  testified  that 
he  was  insolvent  in  1879,  when  he  signed  the  bond  as  surety  for  the  guard- 
ian, and  that  he  at  the  time  told  the  clerk. 

The  defendants  filed  the  following  exceptions  to  the  report  of  the  referee: 
(1)  For  that  it  does  not  appear  that  Ira  H.  Topping  was  ever  legtilly  appointed 
guardian  of  Solomon  J.  Topping.  (2)  For  that  it  does  not  appear  that  Ira  H. 
Topping  had  any  authority  to  sell  the  land  of  said  Solomon  Topping,  in  Hyde 
county,  and  to  receive  the  price  of  which  he  is  charged.  (8)  For  that  said 
alleged  sale  was  void,  and  the  land  is  still  the  property  of  its  former  ownera. 
(4)  That  the  order  of  said  clerk  did  not  authorize  the  receipt  of  the  funds  aris- 
ing from  the  sale  of  the  said  lands,  without  giving  further  security  there- 
for; and,  the  sale  having  taken  place  in  Hyde  county,  the  bond  of  this  clerk  is 
not  liable  for  the  said  funds  arising  from  said  sale.  (5)  For  that  the  clerk 
refused  to  allow  commissions  to  the  guardian.  (6)  For  that  he  has  charged 
\niierest  at  8  per  cent,  instead  of  6  per  cent,  as  he  should  have  done.  (7)  For 
that  the  clerk  has  found  that  over  $270  worth  of  property  went  into  the  sup- 
jposed  guardian's  hands  for  which  th^  clerk's  bond  was  liable,  when  In  truth 
and  fact  only  about  $83  did  so  go  into  the  hands  of  said  supposed  guardian. 
(8)  For  that  the  clerk  received  and  heard  improper  evidence,  as  indicated  by 
the  exceptions  to  the  evidence.  At  February  term,  1887,  upon  the  report  of 
the  referee,  and  exceptions,  all  the  exceptions  were  overruled  except  the  sixth, 
and  as  to  that  the  referee  was  ordered  to  reform  and  modify  the  account  by 
charging  6  instead  of  8  per  cent.,  and,  thus  modified,  the  report  was  con- 
firmed and  judgment  rendered  in  favor  of  the  plaintiff  in  accordance  there- 
witli,  from  which  the  defendants  appealed. 

It  is  the  duty  of  the  clerks  of  the  superior  courts  to  appoint  guardians,  (Code» 
§  1586,)  to  take  and  approve  their  bonds,  requr^ag  two  or  more  "sufficient 
sureties,"  (section  1574;)  to  see  that  the  bonds  are  renewed,  (sections  1581 
and  1582;)  and  if  they  fail  to  take  "good  and  sufficient  security,"  tliey  are 
made  liable  '*for  all  loss  and  damages  sustained  for  want  of  security  being 
taken,  (section  1614.)  Formerly  the  superior  and  county  courts  had  cogni- 
zance of  all  matters  concerning  orphans  and  their  estates,  and  the  judge  or 
justices  were  liable  for  all  damages  resulting  from  a  failure  by  them  to  take 
sufficient  bonds;  and  in  the  old  county  courts,  clerks  were  required  to  record 
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the  nairies  of  justices  on  the  bench  accepting  guardian  bonds.  Clerks,  and 
the  sureties  on  their  official  bonds,  are  now  liable,  as  the  justices  were  under 
the  old  system,  for  any  loss  or  damages  resulting  from  a  failure  to  take  good 
bonds,  and  the  record  of  the  appointment  of  the  guardian  is  sufficient 
evidence  of  such  appointment.  Davis  v.  Lanier^  2  Jones,  (N.  C.)  307. 
So  there  is  nothing  in  the  first  exception  of  the  defendants.  The  second, 
third,  and  fourth  exceptions,  relating  to  the  sale  of  the  ward's  land  in  the 
county  of  Hyde,  are  equally  unfounded.  If  the  clerk  fail  to  take  a  sufficient 
bond,  he  is  liable  for  all  loss  by  reason  thereof,  and  the  mesisure  of  damages 
is  the  amount  of  the  principal  received  by  the  guardian,  with  compound  in- 
terest on  the  principal  up  to  the  time  of  the  ward's  arrival  at  full  age.  The 
guardian  bond  would  be  liable  for  what  the  guardian,  as  such,  collected  or 
received  for  his  ward,  and  neither  he  nor  his  sureties  would  be  heard  to  say 
that  he  had  improperly  received  it,  or  that  it  was  not  the  property  of  his  ward. 
The  record  shows  a  sale  of  the  ward's  property  by  the  guardian,  and  the  re- 
ceipt of  the  proceeds  by  him.  He  has  failed  to  account  for  it  to  the  relator, 
and  the  defense  sought  to  be  set  up  cannot  be  maintained.  Davis  v.  Lanier^ 
supra;  Humble  v.  Meharie,  89  N.  C.  410.  The  ruling  of  the  court  upon  the 
fifth  exception  must  stand.  When  a  guardian  keeps  no  account,  and  tlie 
burden  is  devolved  upon  the  ward  of  hunting  up  the  evidence  to  charge  him, 
the  general  rule  is  that  he  will  not  be  allowed  commissions,  which  are  in- 
tended as  compensation  for  the  proper  discharge  of  his  duties,  and  there  is 
nothing  in  this  case  to  induce  a  departure  from  that  rule.  Ko  returns  were 
made,  and  it  does  not  appear  how  the  ward*s  funds  were  used.  Finch  v. 
Ragland,  2  Dev.  Eq.  141 ;  Burke  v.  Turner,  85  N.  C.  500;  Grant  v.  Re&te,M 
N.  C.  720.  The  report  of  the  referee  was  properly  modified,  by  the  direction 
of  the  court,  in  conformity  with  the  sixth  exception.  The  legal  rate  of  in- 
terest in  this  state  is  6  per  cent.,  and  no  more  can  be  allowed  except  as  pro- 
vided in  section  3835  of  the  Code,  and  this  disposes  of  the  only  exception  of 
the  plaintiff.  The  seventh  exception  is  disposed  of  with  the  fourth,  and  can- 
not be  sustained. 

.  All  the  exceptions  to  the  evidence  were  properly  overruled.  The  witness 
William  J .  Bullock  was  comp3tent  to  prove  the  insolvency  of  the  sureties,  and 
his  testimony  in  regard  to  the  payment  of  rent  was  immaterial,  as  it  was  a 
part  of  the  $83,  which,  it  was  admitted,  went  into  the  hands  of  the  guardian. 
There  is  no  error. 


(99  N.  C.  319) 

Braddy  t?.  HoDOES,  Sheriff. 
{Supreme  Court  of  North  CaroUrui,    February  20, 1888.) 

Obstruction  of  Justicb— Resisting  Replevin  Writ— Claim  to  Propertt. 

A  third  person  claiming  property  has  no  right  to  resist  an  officer  about  to  seize 
the  property  under  a  wnt  of  replevin,  and  an  action  for  false  imprisonment  will 
not  lie  agaihst  an  officer  arresting  a  person  so  resisting. 

Appeal  from  superior  court,  Beaufort  county;  Avery,  Judge. 
W.  B.  Rodman,  Jr,f  for  plaintiff,     tf.  if.  Brown  and  J.  U.  Small,  for  de- 
fendant. 

Smith,  C.  J.  The  plaintiffs,  Benjamin  P.  Braddy  and  wife.  Wealthy,  bring 
their  action  against  the  defendant,  Robert  F.  Hodges,  sheriff  of  Beaufort 
county,  to  recover  compensation  in  damages  for  an  alleged  unlawful  arrest 
and  imprisonment  of  the  feme  plaintiff  by  one  M.  J.  Fowler,  his  deputy,  in 
which  the  defendant,  after  the  arrest,  personally  participated.  The  defend- 
ant denies  the  cause  of  action  set  out  in  the  complaint,  and  avers  that  the  ar- 
rest and  temporary  detention  were  in  the  exercise  of  lawful  authority.  Upon 
issues  eliminated  from  the  pleadings,  and  submitted  to  the  jury,  they  find,  in 
substance,  that  both  the  arrest  by  the  deputy,  and  the  imprisonment  in  the 
v.5s.E.no.l — 2 
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county  jail,  were  lawful,  and  that  the  deputy  did  not  purposely  or  maliciously 
use  more  force  than  was  necessary  in  making  the  arrest,  or  detaining  the 
said  Wealthy  in  custody.  Judgment  being  rendered  upon  the  verdict,  the  plain- 
tiffs appealed.  Upon  the  trial,  it  appeared  that  one  Mary  Singleton,  in  a 
claim  and  delivery  proceeding  instituted  against  John  H.  Archbell  on  April 
5,  1886,  and  supported  by  her  affidavit  in  the  required  form,  sued  out  a  war- 
rant directed  to  the  sheriff,  and  commanding  him  to  take  from  said  Arch- 
bell  a  certain  hog  having  but  one  ear,  and  deliver  it  to  the  plaintiff,  Maiy 
Singleton;  and  in  the  execution  of  this  order,  placed  in  the  hands  of  the  dep- 
uty, the  arrest  was  made. 

It  is  only  necessary  to  state  such  of  the  testimony  as  relates  to  the  arrest 
and  detention,  and  that  of  the  feme  plaintiff  was  to  this  effect:  Fowler  came 
to  the  door,  pulled  out  some  papers,  pushed  them  at  Archbell,  and  asked  where 
was  that  hog.  Witness  told  him  it  was  not  Archbeirs,  but  hers.  He  then 
went  to  the  pen,  and  witness  followed  with  the  pistol.  He  ordered  a  darky 
to  take  the  hog.  He  pushed  witness,  and  witness  pushed  him.  He  ordered 
Goi'don  to  take  hold  of  witness,  who  held  up  the  pistol  in  her  left  hand  to 
shoot  the  hog,  then  being  lifted  up.  He  ordered  Gordon  to  take  hold  of  wit- 
ness, but  he  did  not  get  the  pistol  away  until  Fowler  helped  him.  fowler  took 
witness  by  one  hand,  and  pulled  witness  with  the  other  to  the  gate.  lie  took 
witness  to  jail.  Hodges  came  and  witness  was  carried  to  jail,  and  he  kept 
her  locked  up  in  a  room  up  stairs  for  about  an  hour,  when  she  was  removed 
to  the  court-house.  Her  arm  was  bruised,  and  she  rendered  nervous,  from 
which  she  has  not  yet  recovered.  The  deputy.  Fowler,  testified  that,  haying 
the  warrant,  he  called  at  the  house,  and  told  Archbell  he  had  come  after  the 
hog,  who  answered:  "You  can't  get  him."  Thereupon  Mrs.  Braddy  came 
out,  and  swore  that  witness  should  not  have  him.  She  was  very  angry.  Wit- 
ness went  to  pen,  and  she  drew  a  pistol,  and  presented  it  at  witness,  cocked, 
loaded,  and  capped.  She  presented  it  at  him,  but  did  not  advance.  Witness 
grabbed  her,  and  wrenched  the  pistol  out  of  her  hand,  and  told  her  she  would 
have  to  sro  before  Justice  Williamson.  She  pulled  back,  and  cursed  vio- 
lently. Then  he  brought  her  to  jail,  and  delivered  her  to  the  sheriff,  who 
locked  her  up  in  the  debtors'  room  for  about  a  half  hour.  He  acted  in  good 
faith,  employed  no  more  force  than  was  necessary  in  overcoming  her  resist- 
ance; in  doing  which,  and  in  wresting  the  weapon  from  her  hand,  which  had 
to  be  quickly  done,  he  may  have  sprained  her  wrist.  That  morning  Archbell 
had  claimed  the  hog,  and  was  advised  by  witness  to  give  him  up.  We  cite 
from  the  evidence  given  by  the  parties  as  to  what  occurred,  and  omit  tliat  of 
others,  which  is  mainly  corroborative,  so  that  it  may  be  seen  how  upon  its 
different  aspects  the  jury  were  instructed,  and  the  pertinency  and  correctness 
of  the  law  given  in  the  charge. 

.  After  the  seizure  of  the  hog  under  the  warrant,  the  exhibits  accompanying 
the  proceedings  show  an  affidavit  made  by  Archbell  disclaiming  property  in 
the  hog,  and  another  made  by  the  feme  plaintiff  asserting  her  riglit  thereto; 
upon  the  submission  of  which,  at  her  instance,  she  was  substituted  and  made 
defendant  in  place  of  said  Archbell,  and  the  action  thereafter  proceeded  against 
her.  This  is  adverted  to  for  the  purpose  of  showing  a  method  of  redress 
opened  .to  her,  if  wronged,  without  a  resort  to  a  violent  resistance  to  the  offi- 
cer, carried  so  far  as  to  put  his  life  in  apparent  peril.  We  do  not  find  it  nec- 
essary to  inquire  whether,  in  a  precept  directing  the  seizure  of  a  specific  arti- 
cle of  property,  the  title  to  which  is  in  dispute,  and  which  is  taken  into  cus- 
tody under  judicial  mandate  for  its  preservation  pending  litigation,  and  for 
surrender  to  the  party  who  shall  thereafter  be  shown  to  have  the  title,  can 
be  lawfully  resisted  by  one  upon  his  assertion  of  ownership,  and  who  may  turn 
out  to  be  the  owner,  since,  if  this  right  did  exist,  it  has  limits  which  have 
been  greatly  exceeded  by  the  feme  plaintiff's  conduct,  and  she  has  made  her 
self  an  aggressor. 
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Assuming  that  the  hog  belonged  to  the  feme  phiintiff,  and  that  »]ie,  and  not 
ArchbelJ,  was  in  legal  possession  at  the  time,  it  was  under  a  claim  of  property 
asserted  under  the  law  by  the  said  Mary  Singleton;  and  the  deputy  was  doing 
what  the  writ  commanded  him  to  do,  in  making  the  seizure,  when  the  feme 
plaintiff  encountered  him  at  the  pen,  and,  as  the  deputy  testifies,  in  great  an- 
ger swore  that  he  should  not  get  the  hog,  and  at  the  same  time  presented  a 
pistol,  cocked,  loaded,  and  capped,  at  him,  thus  endangering  his  life;  and 
then  It  was  that  her  person  was  seized,  she  resisting,  and  carried  to  jail,  and 
a  warrant  of  arrest  obtained.  Now,  could  the  officer  do  less,  under  the  cn- 
cumstances,  and  can  he  be  held  civilly  liable  for  doing  thus?  It  is  not  an  at- 
tempt to  take  the  property  from  her  person,  but  in  her  presence,  and  in  obe- 
dience to  the  process  in  his  hands;  and  there  are  reiisonable  limits  witliin 
which  force  may  be  exercised  in  defense  of  property ,. even  when  (jne  witli  no 
authority  attempts  to  get  possession,  and  they  must  be  narrowed  in  case  of 
an  officer  armed  with  legal  process;  and  certainly  life  cannot  be  taken  or  put 
in  great  peril  in  resisting  the  seizure.  The  law  is  very  clearly  stated  by  Gas- 
ton. J.,  in  these  words:  '*  When  it  is  said  that  a  man  may  rightfully  use  as 
much  force  as  is  necessary  for  the  protection  of  his  person  or  property,  it 
should  be  recollected  that  this  rule  is  subject  to  this  most  important  modifica- 
tion: that  he  shall  not,  except  in  extreme  cases,  endanger  human  life,  or  do 
great  bodily  harm. "  And  again:  "So  it  is  clear  that  if  one  man  deliberately 
kills  another  to  prevent  a  mere  trespass  on  his  property,  whether  that  tres- 
pass could  or  could  not  be  otherwise  prevented,  he  is  guilty  of  murder." 
State  V.  Morgan^  3  Ired.  186-193.  Our  statute  regulates  proceedings  to  bo 
had  upon  an  arrest  of  one  engaged  in  committing  a  breach  of  the  peace,  and 
this  seems  to  have  been  strictly  pursued,  and  without  unreasonable  delay. 
Code,  §  1180. 

It  must  be  declared  that  there  is  no  error,  and  the  judgment  is  affirmed. 


(99  N.  C.  11) 

Lewis  v.  Lumber  Co. 
{Supreme  Coivrt  of  North  Carolina,    Fe'bniary  21 » ISSS.) 

iNJUNcnoN— To  Restrain  Tbespass— When  Granted. 

Plaintiff,  on  motion  for  injunction,  set  forth  his  ownership  of  certain  timber 
lands,  and  that  defendant  was  insolvent  and  threatened  to  carry  away  the  timber, 
to  his  irreparable  damage.  Defendant  replied,  denyinfi:  insolvency  and  plaintifT's 
ownership,  and  justifying  under  a  lease  from  a  third  party.  It  also  set  forth  that  it 
had  expended  much  money  in  preparing  to  carry  away  the  lumber,  and  that  plain- 
tiff alleged  damacre  would  be  capable  of  estimation.  Ueld^  that  an  injunction 
should  not  issue  if  defendant  would  file  bond  to  pay  plaintiff  all  damage  which  he 
might  recover. 

Appeal  from  superior  court,  Washington  county;  Philips,  Judge. 
Jas.  B.  Moore^  for  plaintiff.    John  Qatling,  for  defendant. 

Merrimon,  J.  This  was  a  motion  of  the  plaintiff  for  an  injunction  pend- 
ing the  action,  until  the  hearing  upon  the  merits,  to  restrain  the  defendant 
from  cutting,  manufacturing,  and  removing  the  timber  in  large  quantities 
from  the  land  in  question,  heard  before  a  judge  at  chambers.  The  plaintilT 
alleged  that  he  was  the  owner  in  fee-simple  of  the  land  in  controversy;  that 
it  is  swamp  land  and  mainly  valuable  for  the  timber  on  it;  **that  defendant 
has  wrongfully,  wantonly,  and  forcibly  entered  upon  the  said  land  of  plain- 
tiff, and  has  cut  and  carried  away  timber  from  the  same,  and  threatens  to 
continue  to  cut  and  carry  away  the  timber  of  the  plaintiff  to  his  irreparable 
damage,"  etc.;  and  he  produced  his  own  affidavit  and  those  of  sundry  other 
persons  tending  strongly  to  prove  his  allegations.  He  likewise  set  forth  his 
evidence  of  title  to  the  land,  and  stated  facts  going  to  show  that  the  defendant 
was  insolvent,  etc.  The  defendant  denied  the  allegations  of  the  plaintiff  that 
he  was  the  owner  of  the  land,  and,  on  the  contrary,  alleged  that  it  belonged 
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to  a  corporation,  the  Albemarle  Swamp-Land  Company;  that  it  had  leased 
from  the  last-named  company  '*all  of  its  real  and  personal  property  in  the 
counties  of  Beaufort,  Washington,  and  Hyde,  with  full,  ample,  and  complete 
authority  and  right  to  cut,  manufacture,  and  remove  from  the  said  real  prop- 
erty the  growing  timber  thereon  for  the  term  of  five  years  from  said  date; 
that  the  land  described  in  the  complaint  is  part  of  the  land  so  leased,  and  the 
defendant  entered  upon  said  land  by  authority  of  said  lease."  It  admitted 
that  the  land  is  chiefly  valuable  for  the  timber  on  it;  that  it  had  cut  and  car- 
ried away  timber  from  the  land;  that  it  was  then  engaged  in  doing  so;  that 
it  intended  to  continue  to  do  so.  It  averred  that  it  did  so  rightfully,  and  de- 
nied that  the  plaintiff  had  sustained  or  would  sustain  irreparable  damages. 

It  alleged  further,  that  it  is  largely  engaged  in  the  lumber  business  at  the 
places  named,  and  has  expended  much  money  in  getting  ready  for  the  work, 
and  have  now  in  the  said  woods  a  number  of  hands,  teams,  and  other  appli- 
ances for  getting  out  the  timber,  and  in  addition  has  expended  and  is  now  ex- 
pending a  large  sum  of  money  in  constructing  and  running  a  railroad  to  the 
Albemarle  sound,  from  and  beyond  the  said  land,  for  the  purpose  of  moving  the 
said  timber,  and  such  other  as  it  may  own  and  buy,  all  of  which  expenditures 
liave  been  made  in  good  faith,  and  in  the  belief,  promoted  as  aforesaid  by  the 
action  of  the  plaintiff  himself,  that  its  title  was  good;  and  if  stopped  now  the 
defendant's  operations  will  be  much  impeded,  and  irreparable  damage  done 
to  it.  That  the  defendant  is  entirely  solvent,  and  able  to  respond  in  damages 
to  the  plaintiff  to  much  greater  amount  than  any  possible  recovery  by  plain- 
tiff in  this  action.  That  the  timber  on  said  land  has  no  special  or  peculiar 
value  which  may  not  be  easily  measured  and  compensated  for  in  damages,  if 
the  plaintiff  shall  prevail  in  this  action.  And  it  produced  sundry  affidavits 
tending  strongly  to  support  its  allegations.  It  also  set  forth  the  documentary 
evidense  of  the  title  of  the  company  under  which  it  claimed,  etc.  The  court 
granted  the  motion  for  an  injunction,  and  from  the  order  in  that  respect  the 
defendant  appealed  to  this  court. 

In  Lumber  Co.  v.  Wallace^  98  K.  C.  22,  it  is  said.  "The  provisions  of  the 
Code,  §§  338,  379,  in  express  terms  invest  the  court  with  very  large  and  com- 
prehensive powers  to  protect  the  rights,  and  prevent  the  perpetration  or  the 
continuance  of  wrong  in  respect  to  the  subject-matter  of  the  action,  and  to  take 
charge  of  and  protect  the  property  in  controversy,  both  before  and  after  judg- 
ment, by  injunctions  and  through  receivers,  pending  the  litigation;  they  facil- 
itate and  enlarge  the  authority  of  the  courts  in  the  exercise  of  their  remedial 
agencies,  and  do  not  in  any  degree  abridge  the  exercise  of  like  general  powers 
that  appertain  to  courts  of  equity  to  grant  the  relief  specified,  or  to  grant  per- 
petual injunctions  in  proper  cases,  or  the  like  relief."  But  such  powers  are 
not  to  be  exercised  in  every  case.  On  the  contrary,  they  should  be  applied 
cautiously,  and  only  when,  in  the  sound  discretion  of  the  court,  such  applica- 
tion is  necessary  to  protect  the  substantial  rights  of  the  party  complaining, 
and  the  property  in  controversy  that  may  be  in  jeopardy  of  loss  or  injury  dur- 
ing the  litigation;  and  also  when  the  subject-matter  of  litigation  is  serious  in 
importance  to  the  party  demanding  relief;  and  ordinarily  he  should  show 
strong  apparent  right  to  relief.  Moreover,  the  court  should  always  have  in 
view  a  due  regard  for  the  rights  and  interests  of  the  party  complained  against. 
Its  orders  and  decrees  should  be  so  shaped  as  to  serve  the  just  purposes  of  the 
law  in  the  application  of  such  powers,  and  put  the  parties  to  as  little  incon- 
venience, and  disturb  the  course  of  business  and  industries  as  little  as  practi- 
cable. 

In  this  case,  the  aflldavits  and  other  evidence  produced  by  the  plaintiff  in 
support  of  his  motion  for  relief  by  injunction  tend  strongly  to  support  his  al- 
legations and  right  to  relief;  but,  on  the  other  hand,  the  defendant  makes 
pertinent  counter-allegations,  and  the  evidence  produced  by  it  tends  strongly 
to  support  them.    In  such  a  case,  the  plaintiff  should  have  relief,  because  he 
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shows  strong  apparent  right,  and  the  defendant,  by  allegations,  largely  in 
confession  and  avoidance,  only  shows  that  the  plaintiff  may  not  recover.  The 
latter  is  entitled  at  least,  to  have  a  sum  of  money,  equal  to  the  value  of  the 
timber,  secured  pending  the  litigation,  so  that,  in  case  he  shall  obtain  judg- 
ment, it  may  be  applied  in  discharge  of  the  same.  The  timber  may  belong  to 
the  plaintiff,  and  if  so,  he  ought  to  have  it,  and  this  in  some  way  secured 
pending  the  litigation,  he  properly  securing  the  defendant's  indemnity  against 
damage  occasioned  by  the  plaintiff's  groundless  action,  if  it  turns  out  to  be 
such.  But  the  plaintiff  is  not  entitled  certainly  to  relief  by  injunction  and 
no  other.  Tiie  injury  of  which  he  complains  is  not  one  for  which  he  cannot 
be  compensated  in  damages.  If  it  were,  be  would  be  entitled  to  that  particu- 
lar remedy.  It  is  true,  he  alleges,  in  general. terms,  "irreparable  injury,"  but 
he  fails  to  allege  and  give  evidence  of  facts  showing  that  he  may  sustain  ^uch 
injury.  It  is  not  sufficient  to  simply  allege  such  injury;  facts  must  appear 
from  which  the  court  can  see  and  determine  that  it  is  such  and  probable.  It 
appears  that  the  defendant  is  cutting  and  carrying  away  from  the  land  ordi- 
nary forest  timber  suited  to  the  purpose  of  making  lumber  for  the  markets. 
Obviously,  the  plaintiff  may  be  compensated  in  damages  for  this  timber. 

The  defendant  is  extensively  engaged  in  the  manufacture  of  lumber.  It 
prosecutes  that  business  at  large  expense  and  has  employed  in  it  many  labor- 
ers, wagons,  horses,  etc.  The  business  is  a  legitimate  one,  and  ought  not  to 
be  arrested;  especially  if  this  can  be  avoided  consistently  with  the  rights  of 
the  plaintiff.  Indeed,  it  is  against  the  policy  of  the  law  to  restrain  industries 
and  useful  enterprises.  It  ought  not  to  be  done  unless  in  extreme  cases,  cer- 
tainly not  when  it  may  be  avoided.  We  therefore  think  the  court,  instead  of 
granting  the  injunction,  should  have  required  the  defendant  to  execute  a 
bond  with  approved  security  in  such  reasonable  sum  as  the  court  might  deem 
proper,  payable  to  the  plaintiff  claiming  the  property,  conditioned  that  the  de- 
fendant will  pay  to  the  former  such  damages  as  the  court  may  adjudge  in  his 
favor  against  the  defendant  upon  the  final  determination  of  the  action.  And 
the  court  might,  if  the  circumstances  render  it  necessary,  appoint  a  receiver 
to  t^e,  state,  and  keep  an  account  of  the  lumber  cut  and  removed.  If  the 
delendant  cannot  or  will  not  give  such  bond,  the  court  might  take  such  other 
steps  as  it  might  deem  meet  and  just.  This  is  substantially  the  course  pur- 
sued in  Lumber  Co.  v.  Wallace,  supra,  and  while  it  will  serve  the  just  pur- 
pose of  securing  the  rights  of  the  plaintiff,  it  avoids  a  suspension  of  the  busi- 
ness of  the  defendant. 

To  the  end  that  such  action  as  that  indicated  in  this  opinion  may  be  taken 
in  the  action,  let  this  opinion  be  certified  to  the  superior  court.  It  is  so  or- 
dered. 


(84  Va.  341) 

Wells  Adm'r  v.  Ayres  et  al.  ' 

{Supreme  Court  of  Appeals  of  Virgifnia.    January  19, 188S.) 

L  Evidence— Books— Memorandum  of  Payments. 

In  an  action  upon  a  promissory  note  a  memorandum  book,  containing  entries  in 
the  handwriting  of  one  of  the  obligors,  is  inadmissible  to  prove  payments  to  the 
holder  made  on  such  note,  especially  if  the  holder  of  the  note  is  dead  and  the  action 
is  brought  by  the  executors. 

2.  Witness — Competency — ^Remotal  of  Disability. 

In  an  action  on  a  promissory  note,  brought  by  the  executor  of  the  payee,  defend- 
ants called  one  of  the  devisees  of  the  payee  ^as  a  witness  to  prove  a  payment  made 
by  them  to  him  as  her  agent.  On  cross-examination,  he  testijQed  that  such  pay- 
ment and  all  other  credits  to  which  defendants  were  entitled,  were  allowed  them 
on  a  settlement  at  that  time  had,  and  two  new  notes  were  given,  the  one  in  suit  by 
all  the  defendants,  and  another  by  one  of  the  defendants.  Bieldy  that  such  witness 
was  not,  within  Acts  Va.  1876-77,  p.  265,  shown  to  be  a  party  "having  an  interest 
adverse  to  the  defendants,  who  has  testified  to  some  fact  occurring  before  the  dis- 
ability accrued, "  so  as  to  remove  the  disability  of  one  of  the  defendants  to  testify 
to  the  application  of  certain  payments  made  by  him  to  the  payee  personally. 
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8.  Patmest— Proof  op— Presumption?. 

It  appeared  in  evidence  that  plaintiff's  testatrix  had  been  the  owner  of  two  notes, 
one  made  by  all  the  defendants,  and  the  other  the  Individual  note  of  one  of  them, 
and  that  the  last-named  note' had  been  taken  up  by  its  maker.  A  witness  testified 
to  a  payment  made  to  the  testatrix  by  the  last-named  def endant,  partly  in  cash, 
partly  by  his  Individual  check.  No  such  payment  was  credited  on  the  note  in  suit, 
and  the  other  (the  individual  note)  was  not  produced  in  evidence.  Ueld^  that  it 
must  bo  presumed  that  such  payment  was  made  on  account  of  the  individual  note. 

4.  GifT— Proof  of— Sufficiency. 

To  overcome  the  presumption  that  certain  payments  made  by  him  to  plaintiff^s 
testatrix  were  made  on  account  of  the  individual  note  of  the  defendant  who  made 
the  payments,  it  was  claimed  that  she  had  made  him  a  gift  of  the  note.  Held, 
that  evidence  to  the  effect  that  the  deceased  had  handed  a  paper  to  the  defendant, 
and  that  on  the  road  home  from  her  house  defendant  pulled  the  paper  out  of  his 
pocket,  is  insulfloient  to  establish  the  fact  of  such  gift. 

irroT  to  circuit  court  of  city  of  Danville;  H.  M.  Ford,  Judge. 
Featross  &  Harris,  Guy  &  Qilliam,  and  Christian  cfc  Christian,  for  plain- 
tiff in  error.     A.  M*  Aiken  and  W,  W,  Henry,  for  defendants  in  error. 

Fauntleroy,  J.  This  is  a  writ  of  error  to  a  final  judgment  of  the  cir- 
cuit court  of  Danville.  Virginia,  rendered  at  the  June  term,  1885,  thereof  in 
the  common-law  suit  of  Alfred  Anderson,  administrator  c.  t.  a.  of  Nancy 
Wells,  deceased,  against  George  C.  and  D.  Ayres  and  William  Ayres  A  Son. 
The  record  discloses  that  the  appellant,  Alfred  Anderson,  as  administrator 
c.  t.  a.  of  Nancy  Wells,  deceased,  on  the  twelfth  of  September,  1884,  insti- 
tuted in  the  circuit  court  of  Danville  against  George  C.  Ayres  and  David 
Ayres,  partners  as  George  G.  &  D.  Ayres,  and  William  Ayres,  Sr.,  and  the 
said  George  C.  Ayres,  late  partners  under  the  firm  and  style  of  William 
Ayres  &  Son,  a  suit  on  a  note  for  $1,5%.  dated  first  January,  1882,  payable 
on  demand,  and  executed  to  said  Nancy  Wells,  in  her  lifetime,  by  said 
George  C.  &  D.  Ayre^  and  said  William  Ayres  &  Son,  and  left  by  her  among 
her  papers  at  her  death,  which  occurred  in  May,  1884.  At  the  January 
term,  1885,  of  the  said  court,  the  said  defendants  appeared  and  entered  tli'e 
plea  of  nil  debit  and  a  special  plea  of  payment,  in  w^liich  they  set  up  the  pay- 
ment by  them  to  Nancy  Wells,  in  her  lifetime,  of  sundry  sums  of  money, 
aggregating  $1,200,  all  of  which  said  alleged  payments  were  alleged  to  have 
been  paid  to  said  Nancy  Wells  personally,  except  $100,  which  was  alleged  to 
have  been  paid  to  L.  C.  Wells  for  her.  To  these  pleas  the  plaintiff  replied 
generally,  and  the  issue  was  joined  on  them,  and  the  jury  was  sworn  to  try 
tiiese  issues  when  the  cause  came  on  to  be  tried  at  the  June  term,  1885,  of 
the  said  couit.  At  the  trial,  after  the  plaintiff,  to  establish  his  claim,  had 
exhibited  the  note  sued  on,  and  therewith  rested  his  case,  the  defendiints 
offered  in  evidence,  to  support  their  plea  of  payment,  a  book  in  which  there 
,  was  an  account  of  the  payments  alleged  to  have  been  made  to  Nancy 
Wells,  as  claimed  in  the  defendant's  plea,  in  the  handwriting  of  the  defend- 
ant George  G.  Ayres  himself,  one  of  the  obligors  in  the  note  sued  on,  who 
was  then  present  in  the  court.  To  the  introduction  of  this  book  as  evidence 
the  plaintiff  objected,  but  the  court  overruled  the  objection,  and  admitted  the 
book  in  evidence,  and  the  plaintiff  excepted.  This  constitutes  the  first  error 
assigned  by  appellant.  The  second  error  assigned  is  that  the  court  over- 
ruled the  objection  of  the  plaintiff  to  the  admission  of  George  C.  Ayres  him- 
self as  a  witness  in  the  case,  and  admitted  him  to  prove  thai  the  payments, 
alleged  in  the  special  plea  of  the  defendants  to  have  been  made  by  him  per- 
sonally to  Mrs.  Nancy  Wells,  personally  in  her  lifetime,  were  so  made  by 
him  on  the  note  in  suit;  and  not  on  his  individual  note  held  by  Mrs.  Nancy 
Wells;  and  that  she  Invd  in  her  lifetime  donated  his  said  individual  note  fur 
$1,085.85,  with  interest  from  January  1,  1882,  to  him,  and  suriemiered  it  to 
him  without  requiring  him  to  pay  it;  to  which  action  of  the  court  the  plaintiff 
excepted.'  The  jury  allowed  the  defendants  these  alleged  payments  as  credits 
on  the  note  in  suit,  thereby  reducing  the  amount  of  the  plaintiff's  recovery 
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in  the  action  by  $1,000.  The  plaintiff  moved  the  court  to  set  aside  tite  ver- 
dict, and  to  award  him  a  new  trial  because  of  the  errors  of  the  court  in  ad- 
mitting the  said  book  and  the  said  witness  George  C.  Ayres  in  evidence  in 
the  cause;  which  motion  the  court  overruled,  and  entered  up  judgment  upon 
tlie  verdict  for  a  sum  less  by  $1,000  tlian  the  plaintiff  claimed  in  the  action 
on  the  note  in  suit.  To  this  refusal  of  the  court  to  set  tlie  verdict  aside  and 
grant  a  new  trial,  the  plaintiff  excepted,  and  tendered  three  bills  of  ex- 
ceptions. 

We  are  of  opinion  that  the  circuit  court  erred  in  overruling  the  objection 
of  the  plaintiff  to  the  admission  of  the  book  of  entries  of  charges  of  sums  al- 
leged in  the  special  plea  to  have  been  paid  to  Mrs.  Nancy  Wells,  the  plaintiff 
in  the  action,  in  the  handwriting  of  George  C.  Ayres,  and  in  admitting  the 
said  book  in  evidence  to  maintain  the  plea.  As  to  what  .sort  of  books  are 
evidence,  and  under  what  circumstances  admitted,.ln  Virginia,  see  Dovmer 
V.  Mon-lson,  2  Grat.  250;  Lewis  v.  Norton,  1  Wash.  (Va.)  76.  Tliere  is  no 
doubt  that  shop-books  may  be  introduced  as  evidence  of  sales  made  or  work 
done,  etc.,  under  the  pressure  of  certain  necessities,  but  the  record  of  pay- 
ments on  a  debt  evidenced  by  a  bond  or  note  of  the  debtor,  made  by  the 
debtor  himself,  do  not  come  under  this  rule.  It  would  open  too  wide  a  door 
to  fraud,  and  be  too  easy  a  way  to  pay  a  debt^  to  allow  a  debtor's  own  entry 
of  payment  in  a  memorandum  or  account  made  by  himself,  and  embracing  no 
other  transaction,  to  wipe  out  a  debt  admitted  to  have  existed,  and  evidenced 
by  his  own  hand;  and  there  could  be  no  plea  of  necessity  or  convenience  for 
it  as  in  case  of  sales  made  and  work  done  where  often  tlie  creditor  is  the  only 
person  present,  and  the  nature  and  extent  of  the  account  is  tested  by  the 
course  of  trade,  and  the  probable  wants  of  the  debtor.  In  the  cxise  of  pay- 
ments upon  a  debt  evidenced  by  the  note  of  the  debtor,  the  debtor  is  not  left 
to  the  dependence  of  his  own  entries  in  his  own  book  of  account;  he  could 
have,  and  no  doubt  would  have,  receipts  or  the  canceled  note.  Were  Mrs. 
Wells,  the  payee  and  holder  of  the  note,  alive,  these  entries  by  G.  C.  Ayras  of 
his  own  payments  could  not  be  admitted;  still  less,  when  she  is  dead,  could 
he  thus  be  allowed  to  testify  in  his  own  behalf  against  the  estate  of  the 
payee  and  holder  of  his  solemn,  written,  legal  obligation.  The  book  ought 
to  have  been  excluded. 

The  circuit  court  erred  in  overruling  the  objection  of  the  plaintiff  to  the 
competency  of  G.  G.  Ayres  as  a  witness,  and  in  admitting  him  to  testify.  He 
was  party  to  the  transaction  to  the  utmost  extent,  and  in  the  broadest' sense; 
and  Mrs.  Wells,  the  payee  in  his  own  note,  being  dead,  he  whs  utterly  incom- 
Ijetent  to  testify  in  his  own  interest.  But  it  is  contended  that  the  witness  L. 
C.  Wells  was  a  person  having  an  adverse  interest  to  G.  C.  Ayres  and  the  other 
defendants  and  had  been  examined  by  plaintiffs  as  a  witness,  and  thereby,  un- 
der the  act  of  second  April,  1877,  (Acts  1876-77,  c.  256,  p.  265,)  said  Ayres 
wiis  made  competent,  and  was  admissible.  The  record  shows  nothing  to 
prove  any  interest  in  Wells  in  the  matter,  however  the  suit  should  result;  or 
to  disqualify  him  as  a  witness,  or  to  invest  him  with  such  a  clear  and  direct 
interest  adverse  to  the  defendants  as  to  open  the  door  and  let  in  the  payor  of 
a  note  as  a  witness  against  the  estate  of  the  payee  and  holder  of  his  note. 
The  idea  of  adverse  interest  in  L.  C.  Wells  is  repelled  by  the  fact  that  he  was  in- 
troduced by  the  defendants  themselves,  and  the  testimony  he  gave  was  brought 
out  on  examination  by  the  plaintiff,  though  adopted  as  evidence  in  chief. 
Jt  is  admitted  and  is  clearly  shown  by  the  record,  that  Mrs.  Nancy  Wells,  a 
widow,  living  near  Danville,  who  died  in  May,  1884,  leaving  a  will,  held  on 
the  twenty-fifth  of  August,  1882,  a  note  of  George  C.  and  D.  Ayres  and  Will- 
iam Ayres  &  Son  for  $1,633.12,  and  also  the  individual  note  of  George  C. 
Ayres  for  $835.12,  both  notes  bearing  interest  from  January  1, 1877.  On  the 
twen^,y-fif  th  of  August,  1882,  L.  C.  Wells,  on  behalf  of  Mrs.  Wells,  made  a  set- 
tlement with  (xeorge  C.  Ayres,  in  which  the  interest  accrued  on  both  these  notes 
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was  calculated  to  January  1, 1882,  making  due  by  George  C.  Ayres  on  his  indi- 
vidual note,  $1,085.85,  and  due  by  the  firm  note  of  G.  C.  &  D.  Ayres  and  Will- 
iam  Ayres  &  Son  the  sum  of  $2,123.01,  which  last  note  was  then  in  that  settle- 
ment credited  by  $527,  the  sum  of  all  tlie  credits  to  which  they  were  entitled, 
including  the  $100  then  paid  to  the  said  L.  C.  Wells  for  Nancy  Wells,  which  re- 
duced the  said  last  note  to  $1,596.01,  for  which  and  for  the  said  individual  note 
of  G.  C.  Ayres,  new  notes  were  taken,  and  by  him,  the  said  L.  C.  Wells,  were 
delivered  to  Mrs.  Nancy  Wells,  together  with  the  said  $100  that  day  paid  and 
credited  in  that  settlement,  although  it  is  claimed  by  the  defendants  that  it  is 
to  be  again  credited  on  the  note  in  suit,  and  to  be  proved  as  such,  by  the  book 
of  the  debtor.  A  witness  testifies  to  seeing  $200  paid  to  Mrs.  Nancy  Wells, 
by  George  C.  Ayres,  in  March,  1882.  This  may  be  true,  but  as  the  witness 
does  not  say  what  it  was  paid  on,  whether  on  his  (G.  C.  Ayres')  individual 
debt  to  Nancy  Wells,  or  on  the  firm  debt  held  by  her,  the  presumption  sus- 
tained by  the  positive  testimony  of  L.  C.  Wells  is  Uiat  the  settlement  made 
twenty-fifth  August,  1882,  embraced  all  credits  at  and  prior  to  that  date;  and 
it  is  against  all  legal  presumption  that  George  C.  Ayres,  in  making  a  settle- 
ment, in  August,  1882,  would  have  omitted  to  reduce  the  debt  due  on  his  or 
the  firm's  old  notes  by  so  considerable  a  credit  as  $200  for  which  he  had  no  re- 
ceipt, and  no  evidence  but  his  own  entry  in  his  own  book.  There  must  be 
clearer  proof  of  it  before  defendants  can  be  allowed  to  go  behind  their  settle- 
ment after  their  creditor's  death.  The  $200  cannot  be  credited  against  the 
note  in  suit.  Of  the  alleged  payment  of  $400,  in  December,  1883,  there  is  no 
proof  whatever,  though  it  may  have  been  made  on  the  individual  note  of 
G.  0.  Ayres,  whose  interest  it  was  to  apply  it  to  his  individual  note.  As  to 
the  alleged  payment  o^  $500,  the  only  evidence  is  the  testimony  of  witness 
B.  B.  Moseley,  as  set  out  in  the  bill  of  exceptions,  that  he  was  with  George  C. 
Ayres  at  Mrs.  Wells'  house,  November  24,  1883,  when  he  paid  her  $500, 
$400  in  cash  and  $100  in  his  (G.  G.  Ayres')  individual  check,  not  in  the  check 
of  the  firm,  or  of  either  firm.  The  presumption  is  that  this  was  an  individ- 
ual payment,  and  applicable  to  his  individual  note,  and,  at  all  events,  it  was 
not  applied  to  the  firm's  note  now  in  suit,  and  no  credit  for  it  was  indoraed 
on  it. 

It  is  pretended  that  Mrs.  Wells  made  G.  G.  Ayres  a  gift  or  present  of  his 
individual  note  for  $1,085.12,  and  that  he  took  up  this  note  by  gift,  and  not 
by  payment.  The  presumption  is  strongly  against  the  idea  of  a  gift  by  a 
creditor  to  her  debtor  of  his  debt,  especially  where  the  amount  is  so  large,  and 
there  are  no  ties  of  blood,  and  where  the  creditor  is  a  widow  in  need  of  money, 
and  frequently  calling  for  it,  and  the  debtor,  on  the  other  hand,  is  a  prosper- 
ous business  man.  The  pretense  of  a  gift  needs  stronger  proof  than  the  mere 
loose  statement  by  the  witness  that  he  saw  Mrs.  Wells  hand  a  paper  across 
the  table  to  G.  C.  Ayres,  and  that  on  the  road  home  said  Ayres  pulled  out 
from  his  pocket  a  paper,  (which  witness  says  was  the  same  paper,)  and  said, 
"Aunt  Mary  made  me  a  nice  present."  Witness  says  that  he  paid  but  little 
attention  to  it,  and  so  far  as  he  knows  to  the  contrary,  there  may  have  been 
indoi*sed  upon  it  as  credits  the  payments  of  $400  and  $500,  and  the  $200  paid 
March,  1882,  which  said  payments  would  have  just  about  paid  off  the  individ- 
ual note  of  G.  C.  Ayres  for  $1,085.83,  with  interest  from  January  1,  1882, 
held  by  Mrs.  Wells.  It  is  a  suspicious  circumstance  that  this  $1,085.83  indi- 
vidual note  was  not  produced  to  show  that  these  payments  claimed  by  the 
special  plea  in  the  suit  upon  the  note  of  the  firm  were  not  indorsed  upon  it, 
as  the  probability  is  they  were^  He  had  it,  and  did  not  produce  it.  There 
was  no  attempt  to  show,  nor  is  there  anything  in  the  record  to  show,  that 
these  payments  claimed  as  credits  upon  the  firm  note  in  suit  were  paid  out  of 
the  funds  of  the  firm,  and  therefore  applicable  only  to  the  note  of  the  firm 
sued  on.  The  record  shows  that  there  was  a  motion  to  set  the  verdict  asido 
and  grant  a  new  trial,  upon  the  ground  that  the  verdict  is  against  the  law 
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and  the  evidence,  which  motion  was  overruled  by  the  court,  and  to  which 
ruling  of  tlie  court  the  plaintiff  objected  and  excepted. 

The  judgment  of  the  court  complained  of  is  wholly  erroneous,  and  must  be 
reversed  and  annulled;  and  the  case  will  be  remanded  to  the  circuit  court  for 
a  new  trial,  with  instructions  to  set  the  verdict  aside,  and  to  proceed  in  ac- 
cordance with  the  opinion  of  this  court. 

Lewis,  P.*  absent. 

(84  Va.  446) 

Wambebsie  V,  Orange  Humane  Soo. 
(Supreme  Court  of  Appeals  of  Virginia.    February  3, 1888.) 

CHARmES— Management  op,  bt  Stat»— Cbeation  op  Sooibtt— Public  Character. 
In  1769,  M.  bequeathed  his  estate  in  trust  to  educate  poor  children.  This  trust 
remained  in  abeyance  until  1811,  when  the  legislature  incorporated  the  Oranee  Hu- 
mane Society  to  administer  it,  which  it  did  for  60  years.  The  Virginia  act  of  March 
27, 1876,  assumed  to  repeal  said  act  of  1811,  and  to  transfer  said  fund  and  corporate 
franchises  to  Orange  coun^  school  board.  Held  a  valid  act,  because  said  fund  had 
been  dedicated  to  "public''^  uses,  and  said  "society'*  was  a  "public"  corporation. 
Lewis,  J.,  dissenting. 

Appeal  from  circuit  court.  Orange  county. 

The  appellee,  the  Orange  Humane  Society,  filed  its  bill,  claiming  to  be  a 
corporation,  and  to  have  been  created  by  statute  in  1811  to  administer  the 
trust  created  by  the  will  of  one  Monroe,  who  in  1769  had  bequeathed  the  bulk 
of  his  estate  to  be  invested,  and  the  income  thereof  used  to  educate  the  poor 
children  of  Orange  county,  Virginia.  The  bill  claimed,  further,  that  said 
corporation  had  in  1830,  loaned  part  of  said  trust  fund,  and  taken  security 
on  a  parcel  of  land;  that  said  loan  ha<!  never  been  repaid,  otherwise  than  in 
worthless  Confederate  script  accepted  in  1864  by  one  Williams,  then  acting 
secretary  and  treasurer -of  said  corporation;  that  said  land  had  by  mesne 
conveyances  vested  in  appellant,  Wambersie,  who  took  with  knowledge  of 
appellee's  equities,  and  by  collusion  with  Williams,  executor,  who  was  made 
co-defendant.  Said  bill  contended  that  Wambersie  held  said  land,  subject  to 
the  payment  of  said  loan,  in  trust  for  appellee;  and  prayed  that  said  land  be 
sold  to  satisfy  said  debt,  and  that  Williams'  estate  be  compelled  to  make  good 
the  deficiency,  if  any.  To  this  bill  all  the  defendants  answered,  fully  deny- 
ing its  equities.  They  also  demurred,  contending  that  by  the  act  of  March 
27,  1876,  the  Orange  county  school  board  had  succeeded  to  all  the  corporate 
rights  and  franchises  of  said  appellee.  The  court  below  overruled  said  de- 
murrer, and  decreed  the  relief  sought  by  appellee,  and  Wambersie  appeals. 

WaUon  *  Pei'kins  and  8.  V.  SouthalU  for  appellant.  W.  W,  Burgess^  J. 
G»  Field,  Q.  D,  Qray^  D.  A.  Qrimsbyt  W.  J.  lioherUon^  Kemper  cfe  Morton, 
and  J,  Q.  Williams,  for  appellee. 

Lacet,  J.  This  is  an  appeal  from  two  decrees  of  the  circuit  court  of 
Orange  county,  rendered,  respectively,  on  the  fifth  of  February  and  the  sev- 
enth of  May,  1885. 

The  case,  briefly  stated,  is  as  follows:  On  the  twenty-third  day  of  March, 
1769,  the  will  of  one  William  Monroe,  deceased,  was  admitted  to  record  in 
the  county  court  of  Orange  county,  by  which,  after  some  small  legacies,  and 
a  life-estate  to  his  wife  in  the  whole,  the  testator  devised  and  bequeathed  to 
his  executors  his  whole  estate,  to  be  by  them  invested,  and  the  annual  inter- 
est applied  to  the  education  of  the  poor  children  of  the  said  county  of  Orange. 
The  widow  dying  soon  after,  the  executors  sold  the  said  estate,  and  invested 
the  proceeds,  and,  regarding  the  bequest  for  the  education  of  poor  children 
of  Orange  as  void  for  uncertainty,  the  said  executors  and  their  successors 
thought  themselves  unauthorized  to  disburse  the  interest  thereon;  and  after 
many  years,  no  heir  at  law  nor  distributee  of  the  said  William  Monroe  having 
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appeared,  and  regarding  the  funds,  belonging  to  the  said  estate  as  the  right- 
ful property  of  the  state  of  Virginia,  as  is  alleged,  and  in  order  to  avoid  the 
expenses  of  legal  proceedings  to  recover  possession  thereof  for  the  common, 
wealth,  and  with  a  view  to  carrying  out  the  will  of  the  testator  in  a  legal  way, 
desired  and  consented  that  the  commonwealth  of  Virginia  (to  whom  they  be- 
lieved the  estate  in  fact  belonged)  should  take  charge  of  and  dispose  of  the 
estate.  And  accordingly,  on  the  nineteenth  day  of  January,  1811,  at  the 
petition  of  the  administrator  of  the  said  William  Monroe  and  others,  the  legis- 
lature passed  an  act  incorporating  the  Orange  Humane  Society,  to  consist  of 
12  persons,  to  be  appointed  by  the  county  court  of  Orange  county,  to  take 
charge  of  the  Monroe  fund,  and  also  the  proceeds  of  certain  glebe  lands  in 
the  county  which  had  recently  been  sold;  the  same  to  be  managed  in  such 
manner  as  they  might  deem  best  and  most  conducive  to  promote  the  object 
intended  by  the  act,  and  to  be  exclusively  appropriated  to  the  poor  children 
inhabitants  of  the  county  of  Orange,  only  the  interest  to  be  expended  in  ac- 
cordance with  the  act,  and  the  principal  not  to  be  diminished.  And  by  this 
act  it  was  provided  that  the  said  board  of  12  trustees  should  make  annual  report 
to  the  said  county  court;  vacancies  to  be  filled  by  the  said  court,  all  the  jus- 
tices having  been  summoned  for  that  purpose;  and  tlie  trustees  were  to  hold 
their  offices  for  four  years,  and  until  their  successors  had  been  appointed. 
This  society  was  duly  organized,  and  took  charge  of  the  Monroe  fund,  and 
the  fund  arising  from  the  sale  of  the  glebe  lands,  and  administered  the  same 
to  the  satisfaction  of  all  concerned  for  many  years.  In  1838,  the  county  of 
Orange  was  divided,  and  the  county  of  Green  erected  out  of  its  territory.  In 
188y  the  charter  was  changed,  providing  for  the  appointment  of  the  trustees 
by  the  three  counties  of  Orange,  Green,  and  Albemarle.  In  1851,  however, 
by  act  of  the  legislature,  the  charter  was  again  changed,  and  the  Green  So- 
ciety incorporated,  and  part  of  the  funds  assigned  to  that  society.  After 
some  litigation,  these  funds  were  divided  in  the  proportion  directed  between 
the  two  societies  by  a  compromise  agreement,  and  the  two  societies  were  re- 
quired to  report  to  the  superintendent  of  .the  literary  fund.  In  1840,  Lewis 
B.  Williams  was  appointed  secretary  and  treasurer  of  the  Orange  Humane 
Society;  which  position  he  held  until  his  death,  in  1880. 

Until  the  breaking  out  of  the  late  war,  not  a  dollar  was  lost  on  account  of 
imprudent  investments,  or  otherwise,  as  is  claimed.  During  the  war,  how- 
ever, some  of  the  funds  of  the  society  were  tendered  by  the  debtors  of  the 
same,  and  received  in  Confederate  money  by  the  treasurer,  and  invested  in 
Confederate  bonds;  which  acts  were  approved  and  ratified  by  the  members  of 
the  board  surviving,  of  whom  there  were  nine  living  and  acting  trustees. 
But  the  transactions  of  this  society  not  meeting  with  the  approval  of  tlie  per- 
sons claiming  to  be  interested,  and  the  general  act  of  the  legislature  of  Febru- 
ary 21, 1872,  proving  ineffectual  to  transfer  the  funds  in  their  hands,  held  for 
educational  purposes,  into  the  possession  of  the  school  board  of  that  county, 
which  was  appointed  thereby  the  general  custodian  of  all  funds  arising  from 
the  sales  of  the  glebe  lands,  and  held  for  educational  purposes,  on  the  twenty- 
seventh  of  March,  1876.  the  legislature  passed  an  act  (Acts  1875-76,  p.  251) 
repealing  the  act  of  1811  incorporating  the  Orange  Humane  Society,  and  pre- 
scribing (second  section)  "that  the  county  school  board  of  Orange  county 
shall  take  possession  and  control  of  the  funds,  moneys,  and  debts,  property, 
and  assets  of  every  description  arising  from  the  sale  of  the  glebe  lands  in  the 
county  of  Orange,  and  from  all  other  sources,  heretofore  vested  in  and  under 
the  charge,  control,  and  management  of  the  Orange  Humane  Society;"  and 
they  were  directed  to  use  the  same  as  prescribed  in  the  general  school  law, 
in  section  20,  c.  78,  Code.  The  county  court  of  Orange,  however,  on  the 
twenty-second  of  March,  1880,  treating  this  society  as  still  in  existence,  and 
holding  the  above-mentioned  funds  in  accordance  with  the  act  of  1811,  en- 
tered an  order  appointing  twelve  trustees  for  the  society  to  hold  and  manage 
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the  said  funds;  September  27,  1880,  substituted  another  trustee  for  one  of  the 
twelve,  who  had  declined  to  act;  and  on  March  2,  1881,  appointed  one,  who 
was  substituted  for  another  of  the  twelve,  who  had  resigned.  And  on  tlie 
first  Monday  in  June,  1882,  the  Orange  Humane  Society,  thus  constituted, 
filed  its  bill  against  the  appellee  John  G.  Williams,  executor  of  Lewis  B  Will« 
iams,  deceased,  the  late  treasurer  of  the  said  society,  and  the  appellee  Eugene 
C.  Wambersie,  and  others,  charging  that  the  said  treasurer  and  secretary  had 
.  collected  a  debt  secured  on  XhA  land  mentioned  in  the  bill  in  ante- war  funds 
in  Confederate  treasury  notes,  and  had  invested  the  same  in  Confederate 
bonds,  and  thus  wasting  the  funds  of  the  society;  and  charging  him  as  a 
fiduciary  breiiching  his  trust;  and  charging  that  the  same  having  been  ii le- 
gally paid  in  Coiif^erate  treasury  notes  by  the  debtors  of  the  society,  that  the 
said  debt  was  a  lien  subsisting  on  the  lands  now  held  by  said  Wambersie  by 
virtue  of  successive  alienations;  and  praying  the  sale  of  the  said  land  to 
satisfy  the  said  debt  as  if  it  never  had  been  paid  at  all.  The  defendant  Warn- 
bereie  demurred,  and  answered,  and  set  up  for  his  defense  that  he  was  a  sub- 
sequent complete  purchaser  in  good  money,  without  notice  of  any  claim 
against  the  land,  which  had  long  before  beeasold,  and  the  debt  therein  fully 
paid,  and  all  claims  therefor  duly  released  of  record.  The  defendant  Will- 
iams demurred,  and  answered,  and  set  up  his  defense  that  the  debt  had  been 
collected  in  current  funds  then  in  circulation,  and  duly  accounted  for  by  his 
testator  in  his  life-tilne  to  his  principal,  which  had  approved  his  acts,  and  de- 
nying all  responsibility  therefor.  On  the  third  day  of  February,  1885,  the 
circuit  court,  by  decree  rendered  in  the  cause,  (reserving  other  questions,) 
directed  an  account  to  be  taken  of  the  debt  in  the  cause  mentioned,  known  as 
the  "Bramham  &  Jones  debt,"  secured  by  deed  of  trust  of  December  27, 1830, 
on  the  lands  held  by  the  defendant  Wambersie;  and  on  the  seventh  day  of 
May,  1875,  rendered  a  decree  overruling  the  demurrer,  and  exceptions  taken 
to  the  report  of  the  commissioner;  directed  that  unless  the  defendant  Wam- 
bersie should  pay  the  debt  in  question,  ascertained  to  be  $4,430.58,  within 
five  months,  certain  named  commissioners  should  sell  his  land;  and  leave  was 
reserved  to  the  plaintiff  to  apply  to  the  said  court  for  further  relief  against 
the  defendant  Williams  if  the  decree  against  Wambersie  should  prove  una- 
vailing.    From  these  decrees  the  cause  is  brought  here  by  appeal. 

The  first  question  to  be  considered  here  is  as  to  the  action  of  the  circuit 
court  in  overruling  the  demurrers  filed  to  the  bill.  The  suit  is  brought  by  the 
Orange  Humane  Society,  claiming  to  be  an  existing  corporation,  witii  a  full 
compliment  of  trustees,  appointed  by  the  order  of  the  county  court  of  Orange 
above  mentioned,  entered  in  1880  and  1881.  It  will  be  remembered  that  by 
the  act  of  March  27,  1876,  the  act  of  1811  incorporating  the  Orange  Humane 
Society  had  been  repealed,  and  the  charter  of  the  said  corporation  revoked, 
and  the  custody  of  its  funds  transferred  to  the  county  school  board  of  Orange 
county,  to  be  by  it  managed  and  controlled  according  to  the  provisions  of  the 
general  school  law  of  the  state.  If  this  act  of  the  legislature  is  valid  and 
binding,  then  the  Orange  Humane  Society  has  ceased  to  exist,  and  is  no  longer 
invested  with  authority  to  sell,  and  the  said  demurrers  should  have  been  sus- 
tiiined.  It  is,  however,  contended  that  this  corporation  is  a  private  corpora- 
tion, and  that  the  act  of  the  legislature  is  in  violation  of  private  rights,  un- 
constitutional, null,  and  void.  It  has  been  said  that  "what  a  corporation 
really  is,  presents  a  question  of  fact,  and  not  of  law,  and  the  solution  of  the 
question  must  be  reached  through  the  perceptions,  rather  than  by  abstract 
reasoning.  Yet  the  question  has  given  rise  to  a  vast  amount  of  fruitless  met- 
aphysical discussion,  both  among  the  civil-law  and  the  common-law  writers." 

Private  corporations  are  associations  formed  by  the  voluntary  agreement  of 
their  members,  such  as  banking,  railroad,  and  manufacturing  companies,  etc., 
for  the  preservation  and  advancement  of  private  interests.  Mr.  Minor  says 
(volume  1,  548)  a  private  corporation  is  any  one  not  public,  and,  in  ordei  that 
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it  may  be  public,  it  must  not  only  exist  for  governmental  or  for  public  pur- 
poses alone,  but  the  whole  property  therein  (if  tbere  be  any  property)  must 
belong  to  the  government  in  its  political  capacity.  Mr.  Morawitz  says  ( volume 
\§  §  5)  no  well-defined  dividing  line  can  be  drawn  by  which  corporations  of 
one  class  can  be  distinguished  from  those  of  another  class,  and  sometimes  the 
distinctive  features  of  different  classes  of  corporations  are  joined  in  one  and 
the  same  association.  The  real  nature  of  a  corporation,  in  every  case,  depends 
upon  the  charter  or  articles  of  association  under  which  it  is  formed,  and  must 
be  defined  by  reference  thereto.  Whether  the  association  should  be  termed  a 
public  or  private  or  religious  or  charitable  or  civil  corporation  is  simply  a 
question  regarding  the  meaning  of  those  words.  Associations  and  govern- 
ment institutions  possessing  only  a  portion  of  the  attributes  which  distinguish 
ordinary  private  or  public  corporations  have  sometimes  been  denominated 
*^ quasi  corporations."  Towns  and  other  political  divisions,  school-districts i 
boards  of  commissioners,  overseers  or  trustees  of  the  poor,  etc.,  having  au- 
thority to  act  and  bring  suit  as  united  bodies,  without  regard  to  their  member- 
ship for  the  time  being,  are  quasi  corporations  of  a  public  character.  Kyd, 
Corp.  29;  Kent,  Oomm.  278;  Dentoyi  v.  Jackson,  2  Johns.  Ch.  320-325;  Jack* 
son  V.  Hartwell,  8  Johns.  330;  SchooUDisU  v.  Wood,  13  Mass.  193;  Carmich' 
ael  V.  Trustees,  etc,,  3  How.  (Miss.)  84. 

In  the  case  of  Lewis  v.  Whittle,  11  Va.  419,  this  court  said:  "Strictly  speak- 
ing, public  corporations  are  such  only  as  are  founded  by  the  governrnent  for 
public  purposes,  where  the  whole  interest  belongs  also  to  the  government;" 
citing  the  opinion  of  Justice  Story  in  the  case  of  Trustees,  etc,,  v.  Woodioard, 
4  Wheat.  669.  Saying  of  the  Bichmond  Medical  College,  then  under  consid- 
eration: "This  medical  college  is  in  every  sense  a  public  corporation,  made 
so  in  the  manner  already  stated.  The  visitors  of  this  college  are  then  hold- 
ing under  an  act  of  the  legislature  a  public  office  or  employment  subject  to  the 
control  and  direction  of  the  state,  to  be  appointed  and  removed  by  competent 
public  authority." 

In  the  case  of  School  Board  v.  Stv^art,  80  Va.  69,  this  court,  speaking  of  a 
fund  derived  precisely  as  the  fund  in  this  case  derived  from  the  Monroe  will 
was  derived:  "It  was  a  fund  peculiarly  under  the  control  of  the  legislature, 
having  been  dedicated  to  public  uses,  and  belonging  to  a  class  of  citizens  un- 
der the  special  protection  of  the  legislature.  It  was  a  fund  which  the  legisla- 
ture many  years  before  had  been  obliged  to  take  charge  of  to  save  it  from  loss. 
For  neaily'one  hundred  years  it  had  been  in  such  hands  as  the  legislature  had 
in  its  wisdom  placed  it.  The  fund  in  question  having  been  dedicated  by  the 
donor  to  a  public  use,  for  the  benefit  of  persons  who  were  under  the  special 
charge  of  the  legislature,  as  under  an  ancient  act  referred  to  above,  when  the 
vestries  had  ceased  to  be  public  boards,  with  public  duties,  the  legislature  had 
substituted  another  public  board  of  officials  to  discharge  the  public  duties  for- 
merly devolved  upon  the  vestries;  so,  subsequently,  the  legislature  substituted 
the  last  the  overseers  of  the  poor,  by  the  creation  and  designation  of  still  an- 
other public  board  to  discharge  these  public  duties;"  and  this  power  of  the 
legislature  to  control  and  to  appoint  and  change  at  its  will  the  custodians  of 
this  fund  was  held  to  be  undoubted,  and  the  act  in  question  sustained. 

In  the  Ciise  of  Trustees,  etc,  v.  Tat?nan,  13  111.  30,  Chief  Justice  Treat  said, 
speaking  of  the  act  of  legislature  revoking  a  grant  of  a  ferry  franchise  to  the 
school  trustees:  "A  grant  of  this  character  may  at  any  time  be  resumed  by 
the  state.  It  is  not  like  the  case  of  a  grant  of  a  franchise  to  an  individual  or 
a  private  corporation.  Public  corporations  are  but  parts  of  the  machinery  em- 
ployed in  carrying  on  the  affairs  of  the  state,  and  they  are  subject  to  be  changed, 
modified,  or  destroyed,  as  the  exigencies  of  the  public  may  demand.  The  state 
may  exercise  a  general  superintendence  and  control  over  them,  and  their  rights 
and  effects,  so  that  their  property  is  not  diverted  from  the  uses  and  objects 
for  which  it  was  given  or  purchased.    That  the  trustees  of  schools  are  cor- 
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porations  of  this  character,  and  subject  to  be  regulated  and  controlled  by  the 
legislature,  is  fully  established  by  the  cases  of  Bradley  v.  Case,  3  Scam.  586, 
and  Btisfi  r.  Shipman,  4  Scam.  186.  If  the  legislature  can  direct  the  school 
lands  to  be  converted  into  money,  and  permit  the  debtors  to  the  school  fund 
to  discharge  their  obligations  in  bank  notes  or  other  secui'ities,  it  may  cer- 
tainly take  away  from  the  trustees  of  a  township  a  mere  franchise  to  keep  a 
ferry." 

The  corporation  in  question  here  was  created  by  the  legislature  for  a  spec- 
ified and  limited  purpose, — to  hold  and  manage  a  fund  for  public  uses.  The 
Monroe  trust  was  in  abeyance.  There  was  a  dedication  by  the  will  to  public 
uses,  or  to  purposes  in  their  nature  public.  There  was  no  hand  capable  of 
holding  and  applying  perpetually  the  interest  to  the  ends  designated  by  the 
will.  The  legislature  in  1811  created,  in  its  character  as  parens  patrias,  a  cor- 
poration, to  consist  of  certain  public  officers  to  be  appointed  perpetually  by 
public  authority,  and  subject  to  public  control  and  supervision  by  designated 
public  officers.  The  funds  under  their  control  were  for  public  uses,  and  be- 
longed to  the  public.  By  the  terms  of  their  charter,  they  were  not  only  to  be 
appointed  and  under  the  supervision  of  the  county  court,  but  were  liable  at 
any  time  to  be  removed  by  the  same  authority.  To  this  fund  was  added  an- 
other public  fund,  arising  from  the  sale  of  the  glebe  lands  which  was  under 
the  control  of  the  legislature.  8elden  v.  Overseers,  etc,,  11  Leigh,  127,  and 
Turpin  v.  Locket,  6  Call.  113.  This  corporation  was  a  public  corporation, 
such  as  is  designated  a  "^wrz^i*  public  corporation,"  was  created  for  public 
pui-poses,  and  was  subject  in  all  respects  to  public  control.  Over  it,  indeed, 
the  legislature,  as  the  trustee  and  guardian  of  the  public  interests,  has  the 
exclusive  and  unrestrained  control.  As  it  did  lawfully  create,  so  it  might 
modify  or  destroy  it,  as  the  public  exigency  required  or  recommended.  The 
legislature  in  taking  away  its  charter  has  impaired  no  right  of  this  corpora- 
tion, or  of  the  members  of  this  board,  because  they  had  no  right  except  the 
right  to  exercise  a  public  employment,  and  this  right  they  can  only  exercise 
by  authority  of  the  law;  and  their  authority  being  taken  away,  and  conQded 
elsewhere,  their  rights  to  do  any  act  as  a  corporation  is  gone, — has  ceased  to 
exist.  The  act  has  impaired  no  rights  of  any  person.  The  designation  of 
another  public  corporation  to  assume  the  functions  with  which  the  old  was 
clothed  by  law  was  strictly  within  the  limits  of  legislative  authority;  and  the 
new  corpomtion  is  vested  with  the  care  and  custody  of  the  funds,  which  are 
altogether  public  funds,  for  their  preservation  and  application  to  the  same 
designated  public  uses,  no  part  of  this  fund  being  the  private  property  of  any 
person.  If  this  were  not  so,  the  new  board  can  claim  no  rights  under  their 
appointment  by  the  county  court,  in  1880,  after  the  act  giving  authority  to  the 
county  court  to  appoint  these  trustees  had  been  repealed.  The  county  court 
was  without  jurisdiction  to  appoint  them,  and  as  a  board  they  have  no  lawful 
existence. 

It  follows  that  the  demurrer  to  the  bill  should  have  been  sustained,  and,  as 
this  reverses  the  case,  we  should  properly  decide  only  this  question.  As  was 
said  by  the  learned  chief  justice  in  the  case  of  Carmichael  r  Trustees,  etc,, 
supra,  (decided  in  the  high  court  of  errors  and  appeals  in  Mississippi  in  1838:) 
'*  Although  the  counsel  for  the  plaintiff  requested  the  opinion  of  the  court  on 
all  the  points  raised  In  the  argument,  we  forbear  giving  it,  as  those  already 
noticed  are  sufficient  to  revei*se  the  judgment." 

We  are  of  opinion  to  reverse  the  decrees  complained  of »  and  will  enter  a  de- 
cree here  dismissing  the  biU  of  the  plaintiff.  • 

Lewis,  J.,  dissenting. 
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(84  Va.  457) 

Randolph  v.  Lonodale  Iron  Go. 
{Supreme  Court  of  Appeals  of  V'brginia.    February  %  1888.) 

Public  LANDS-rGRiLNT&— VnionniL— Resurvet. 

In  an  action  in  ejectment,  plaintiff  relied  for  his  title  upon  a  ffrant  from  the  com 
monwealth  dated  in  1796,  of  a  20,000-acre  tract  of  land.  Defendant  claimed  title  by 
patent  from  the  commonwealth  dated  in  1795,  for  an  equal  tract  adjoining  and  being 
north-west  of  plaintilTs  tract,  and  through  a  resurvey  granted  by  order  of  court 
about  1835,  and  made,  as  alleged  by  defendant,  for  the  purpose  of  more  certainly  es- 
tablishing the  lines  in  the  original  grant.  This  resurvey  contained  26,250  acres,  the 
6,250  difference  being  within  the  tract  of  plaintiff.  It  was  shown  that  the  lines  of 
this  resurvey  did  not  correspond  with  those  in  the  original  grant.  Held,  that  the 
title  to  the  6,250  acres  was  founded  on  new  rights  acquired  long  after  the  date  of 
plaintiff's  patent,  and  as  such  could  not  antedate  its  granting  in  1835,  nor  affect  plain- 
tiff's title  through  his  patent  of  1796.    Richardson,  J.,  dissenting. 

Error  to  circuit  court,  Rockbridge  county. 

r AUNTLEROY.  J.  This  Is  a  writ  of  error  to  the  judgment  of  the  circuit  court 
of  Rockbridge  county,  rendered  on  the  fourteenth  of  July,  1884,  in  an  aition 
of  ejectment  therein  pending,  (removed  from  the  circuit  court  of  Bath  county,) 
in  which  the  Longdiile  Iron  Company  is  plaintiff  and  George  Randolph  is  de- 
fendant. On  the  trial  of  this  action  of  ejectment  in  the  court  below,  the  Long- 
dale  Iron  Company,  plaintiff,  relied  on  the  commonwealth's  grant  to  John 
Barclay  of  March  7,  1796,  for  20,000  acres,  as  the  same  is  laid  down  by  tiie 
report  and  plat  of  survey  made  and  returned  by  A.  M.  Lusk,  the  surveyor  ap- 
pointed by  the  circuit  court  of  liockbridge  county  to  do  the  required  survey- 
ing for  the  parties  in  this  suit.  To  the  north-west  of  the  Barclay  patent  lies 
the  Joseph  Grubb  patent  of  date  fifteenth  October,  1795,  for  20,000  acres,  which 
is  also  laid  down  on  the  said  plat  and  report  of  survey  made  by  the  said  Lusk. 
The  plat  shows  that  a  small  piece  of  land,  crianguhir  in  shape,  is  covered  by 
both  of  these  grants,  constituting  an  interlock^  which,  being  comparatively  in- 
significant in  quantity,  and  wild  land  never  in  the  actual  occupancy  of  any 
one,  it  was  conceded  at  the  trial  that  it  belonged  to  the  Grubb  tract  by  virtue 
of  the  seniority  of  the  Grubb  patent  over  the  Barclay  patent,  and  accordingly 
the  judgment  of  the  court  in  favor  of  the  plaintiff,  the  Longdale  Iron  Com- 
pany, based  on  its  ownership  of  t)ie  Barclay  tract,  excluded  from  this  Barclay 
tract,  as  laid  down  by  Lusk,  the  said  small  triangular  interlock.  On  tlie  fourth 
day  of  June,  1835,  Jasper  Cope,  then  the  owner  of  the  Grubb  patent,  obtained 
from  the  commonwealth  26,250 acres  of  land  "in conformity  with  an  inclusioe 
survey  made  on  the  nineteenth  of  October,  1832,  by  virtue  of  an  order  of  the 
worshipful  county  court  of  Bath  county,"  which  grant  embraced  the  20,000 
acres  of  the  Grubb  patent  as  part  of  the  26,250  acres  covered  by  it.  At  the 
time  of  the  institution  of  this  action,  the  defendant,  George  Randolph,  claimed 
to  be  the  owner  of  both  the  Grubb  patent  and  the  Cope  patent,  and  he  relied 
on  both  of  them  to  defeat  the  plaintiff's  claim  under  the  Barclay  patent.  The 
plat  and  report  of  survey  made  by  Lusk  in  the  cause,  on  which  the  Grubb  and 
Cope  patents  are  laid  down  in  connection  with  each  other,  show  that  all  the 
land  lying  east  of  the  eastern  line  "R — S."  of  the  Grubb  patent,  and  embraced 
within  the  lines  of  the  Cope  patent,  is  new  territory,  and  that  the  land  in  con- 
troversy between  the  parties  is  a  part  of  this  "new  territory,"  and  is  covered 
iii$  well  by  the  Barclay  patent  as  by  the  Cope  patent.  The  suit  was  brought  in 
the  circuit  court  of  Batli  county,  and  by  consent  of  parties  was  removed  to  the 
circuit  court  of  Rockbridge,  where  it  was  tried  at  a3pecial  term,  in  July,  1884. 
Neither  party  requiring  a  jury,- the  whole  matter  of  law  and  fact  was  sub- 
mitted to  the  court  in  pursuance  of  section  36,  c.  158,  Code  1873.  There  was 
a  judgment  in  favor  of  the  plaintiff  for  all  the  land  included  within  the  lines 
of  the  Barclay  patent,  as  determined  and  laid  down  by  Lusk,  except  the  small 
portion  (the  narrow  triangular  slip  constituting  the  aforesaid  interlock)  which 
the  plaintiff  did  not  claim,  and  thereupon  the  defendant  filed  a  bill  of  excep- 
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tions  to  the  opinion  and  rulings  of  the  court  setting  forth  only  the  ecidenne 
which  had  been  adduced  on  either  side. 

Upon  this  bill  of  exceptions  this  court,  to  which  the  case  is  brought  by  writ 
of  error,  will  consider  the  case  under  the  rule  applicable  to  a  demurrer  to  ev- 
idence. The  rule  by  which  an  appellate  court  must  be  governed  in  a  ciise 
where,  like  this,  the  court  below  has  passed  upon  the  questions  both  of  law 
and  fact,  is  laid  down  in  Backhouse* 8  Ex'x  v.  Selden,  29  Grat.  585,  586;  Dob- 
son  V.  Culpepper,  23  Grat.  356, 357 ;  Hodges  Ex'r  v.  Bank,  22  Grat.  56.  "  Upon 
a  demurrer  to  evidence,  tlie  court,"  says  Judge  Lacy,  in  Clark's  Adm'v  v. 
Railroad  Co,,  78  Va.  712,  "is  to  consider  the  demurrer  as  if  the  demurrant 
bad  admitted  all  that  could  reasonably  be  inferred  by  the  jury  from  the  evi- 
dence given  by  the  other  party,  and  waived  all  the  evidence  on  his  part  which 
contradicts  thatoffei-ed  by  the  other  pai'ty,orthe  credit  of  which  is  impeached, 
and  all  inferences  from  his  own  evidence  which  do  not  necessarily  result  from 
it."  The  only  important  question  of  fact  controverted  upon  the  trial  of  the 
case  is  whether  Lusk,  the  duly-appointed  surveyor  in  the  case,  had  correctly 
run  and  laid  down  the  lines  of  the  Barclay  patent,  and,  indeed,  the  general 
correctness  of  the  location  of  the  Barclay  patent  of  20,000  acres,  as  laid  down 
by  Lusk,  is  not  controverted  by  the  plaintiff  in  error, — only  the  location  of  the 
lines  "H— I"  and  "I— J"  are  called  in  question.  It  is  seldom  that  a  grant 
for  so  large  a  quantity  of  land  as  20,000  acres  in  a  mountainous  region  issued 
so  long  ago  as  1796  can  be  as  accurately  located  as  the  one  to  John  Barclay, 
involved  in  this  case.  There  is  usually  a  difference  in  compasses,  scarcely  any 
two  being  exactly  alike;  and  old  surveyors  in  running  Igng  lines  through  wild 
and  rough  mountain  lands  were  seldom  exactly  accurate  as  to  courses  and  dis- 
tances. From  want  of  skill,  and  from  want  of  proper  care,  both  on  their  own 
part  and  by  their  chain-carriers,  the  surveyors  of  the  last  century  who  were 
engaged  in  running  off  wild  lands  in  the  western  part  of  the  state  are  known 
to  have  been  more  or  less  inaccurate.  This  is  well  understood  by  all  courts 
and  counsel,  who  have  had  occasion  to  look  into  old  surveys  and  patents  of 
wild  lands.  In  this  case,  the  perfectly  ascertained  and  admitted  lines  on  the 
east  side  of  the  Barclay  patent  of  20,000  acres  from  the  beginning  corner,  "A, " 
around  to  **H,"  although  connecting  original  corners,  do  not,  in  a  single  in- 
stance, correspond  exactly  in  length  with  the  patent  calls,  and  the  courses  also 
differ  from  the  patent  calls  from  \  deg.  to  |  deg., — about  one-half  of  tliem 
varying  west  and  the  other  half  of  them  varying  to  the  east.  But  the  loca- 
tion of  this  Barclay  patent  was  made  by  Lusk  according  to  original  corners, 
line  trees,  and  other  natural  objects  and  land-marks,  which,  according  to  the 
wise  and  well-settled  rule  of  law  controlled  the  (in  this  case  slightly  vau'ying) 
courses  and  distances*. 

The  original  survey  of  the  Barclay  patent  was  made  by  Alexander  Camp- 
bell, March  19, 1795.  Alexander  Campbell  was  the  surveyor  of  Rockbridge 
county.  The  land  was  sold  by  Barclay's  heirs  to  Jordans  &  Irvine,  between 
1823  and  1827;  and  Edward  McLaughlin,  a  surveyor  of  great  reputation,  re- 
surveyed  it  at  the  instance  of  Jordans  &  Irvine  with  reference  to  their  pur- 
chase. When  McLaughlin  made  this  survey,  Alexander  Campbell  and  his 
chain-carriers,  and  others  who  accompanied  him  on  the  survey,  were  some  of 
them,  if  not  all,  still  alive,  and  his  intimate  acquaintance  with  the  country 
and  its  inhabitants  gave  him  exceptionable  advantages  in  identifying  the 
boundaries,  which  he  found  and  fixed  to  his  entire  satisfaction,  and  where  he 
found  the  corner  trees  of  the  original  survey  gone,  or  in  a  perishing  condi- 
tion from  forest  fires,  the  depredations  of  timber  plunderers  or  of  huntsmen, 
or  from  other  causes,  he  marked  the  surrounding  trees  as  *' pointers,"  thus  es- 
tablishing the  corners,  and  enabling  surveyors  to  follow  him.  So  McGuffin, 
who,  in  1870,  found  some  of  these  marked  trees,  says:  "I  passed  line  trees 
from  H  to  I  that  appeared  old;  one  particularly,  that  I  supposed  to  be  an  orig- 
inal Barclay  line  tree.  It  was  a  chestnut  oak,  near  Nicely 's  house,  marked  with 
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H  tomahawk,  (not  now  standing,)  and  apparently  an  old  line  tree  of  the  Bar- 
clay patent."  John  A.  McGuffin  was  one  of  the  first  suVveyors  and  woods- 
men in  the  state,  and  when  he  ran  the  Barclay  tract  in  1870,  when  this  liti- 
gation was  not  thought  of, he  found  an  original  line  tree  on  the  line  *'H — I," 
a  "chestnut  oak  near  Nicely 's  house,  marked  with  a  ton\ahawk,  not  now 
standing."  The  evidence  is  that  the  Barclay  survey  was  all  marked  with  a 
tomahawk.  Mr.  A.  D.  Trotter,  a  surveyor  of  large  experience,  made  the  same 
location  of  the  Barclay  patent  in  1852,  under  an  order  of  court  in  the  suit  of 
Jordans  v.  Campbell.  The  Barclay  survey,  the  Grubb  tract,  and  the  Cope 
tract  are  proved  to  be  correctly  laid  down  on  Lusk's  map  or  plat,  by  the  tes- 
timony of  the  following  experienced  surveyors,  most,  if  not  all,  of  whom  ran 
the  lines  and  surveyed  the  tract  at  different  times  between  the  years  1795  and 
188—,  viz.,  A.  M.Lusk,  John  H.Jones,  John  A.  McGuffin,  Maj.  Jed.  Hotch- 
kiss,  and  James  H.  Gallison,  and  by  the  survey  of  the  tract  made  as  aforesaid 
by  A.  D.  Trotter  in  1852.  Mr.  James  H.  Gallison,  a  surveyor  of  great  expe- 
rience, was  employed  by  the  appellant,  Randolph,  to  locate  the  lines  "H — I," 
and  "I — J,"  so  as* to  exclude  the  land  in  controversy  from  the  limits  of  the 
Barclay  patent;  but  Mr.  Gallison  found  that  he  could  not  conscientiously  do 
it,  and' therefore  the  appellant  dropped  him.  And  no  experienced  or  compe- 
tent surveyor  has  ever  been  found  who  could  locate  the  lines  "II — I"  and 
"I — J"  differently  from  the  location  fixed  by  the  judgment  of  the  court  below. 
Now,  in  opposition  to  all  this  concurrent  testimony  to  the  correctness  of  the 
survey  made  by  Lusk  of  the  Barclay  patent,  is  only  the  testimony  of  John 
Garmichael,  who  had  J)een  a  civil  engineer  for  two  and  one-half  years,  and  who 
ran  some  lines,  "H — I"  and  "I — J"  by  the  direction  of  the  appellant,  G«orge 
Randolph,  and  not  pretending  to  make  a  complete  surveyor  to  lociite  the  Bar- 
clay tract.  Mr.  Garmichael  says:  "I  never  saw  Campbell's  official  survey  or 
a  copy  thereof;"  and  he  attempts  to  fix  the  lines  "H — I"  and  "I— J"  by  some 
field-notes  of  Campbell,  which  were  incomplete  and  different  in  every  respect 
from  the  actual  and  official  survey  made  and  returned  by  Campbell  of  the  Bar- 
clay tract,  and  which  do  not  even  appear  to  relate  to  the  Barclay  survey  as 
made  by  Campbell.  Garmichael  only  ran  two  hypothetical  lines  to  suit  the 
appellant,  Randolph,  which  it  seems  the  experienced  surveyor  and  woodsman, 
James  H.  Gallison,  could  not  conscientiously  do;  but  even  if  his  testimony 
were  worth  anything  scientifically  and  practically,  as  against  the  overwhelm- 
ing testimony  of  the  appellee,  it  could  not  be  considered  by  this  court  in  con- 
flict with  the  appellee's  witnesses.  Tlie  petition  states  that  Lusk  ran  the  lines 
**H — I"  and  "I — J"  according  to  the  reading  of  his  compass,  without  making 
any  allowance  for  the  magnetic  variation;  and  that  the  officials  of  the  United 
States  coast  survey  in  1884,  by  observations  on  the  spot,  determined  that  at 
the  date  of  Lusk's  survey  the  variation  was  1  deg.  5  min.  west.  But  the  rec- 
ord shows  that  these  same  officials,  at  the  same  time  and  place,  and  by  the 
same  observations,  ascertained  the  variation  at  the  time  and  place,  in  1795, 
when  Alexander  Campbell  made  the  original  survey,  to  have  been  2  deg.  35 
min.  east,  and  not  4  deg.  east,  as  Campbell,  in  his  survey,  says  it  was.  So 
the  real  difference  between  the  running  of  Campbell  and  of  Lusk,  when  both 
surveys  are  set  to  the  true  meridian,  is  25  minutes,  which  trivial  difference  is 
readily  accounted  for  by  the  difference  in  instruments  alone.  And  the  dif- 
ference between  the  two  as  to  the  line  "I— J"  is  only  10  minutes.  It  is  plain, 
therefore,  that  the  location  of  the  Barclay  tract  of  20,000  acres,  as  made  by 
Lusk,  and  confirmed  by  the  judgment  of  the  court  below,  is  correct,  whether 
in  locating  the  lines  "H — I"  and  "I — J"  (which  only  are  in  dispute)  we  are 
guided  by  the  coast  survey  observations  and  calculations,  or  by  the  line  and 
corner  trees  found  upon  the  ground.  The  law  wisely  places  marks  and  mon- 
uments found  upon  the  land  before  and  superior  to  courses  and  distances,  into 
which  errors  may  creep  even  in  the  transcribing  of  figures,  as  well  as  other- 
wise. 
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The  question  ot  law  is  as  to  the  legal  operation  and  effect  of  the  Jasper  Cope 
patent  of  June  4,  1835,  so  far  as  it  affects  the  land  in  controversy  covered 
both  by  it  and  by  the  Barclay  patent.  The  defendant,  George  Bandolpb,  (ap- 
pellant.) contends  that  the  survey  upon  which  this  Cope  patent  is  founded, 
although  designated  in  the  patent  itself  as  an  "inclusive*'  survey,  was  in- 
tended to  be  only  a  "resurvey"  of  the  Grubb  patent  for  tlie  correction  of  mis- 
takes and  uncertainties  in  the  bounds  thereof ,  and  that  in  legal  contemplation 
it  was  nothing  more  than  the  original  Grubb  survey,  with  the  courses  and  de- 
scriptions of  its  metes  and  bounds  rectified  and  properly  defined,  and  that  the 
Cope  patent,  therefore,  relates  back  to  the  date  of  the  Grubb  patent  in  1795, 
for  20,000  acres,  and  gives  the  appellant  Randolph  a  title  by  operation  of  law 
to  not  only  the  undisputed,  clearly  defined,  and  distinct  tract  of  the  Grubb  pat- 
ent for  20,000  acres,  but  to  6,250  acres  more  outside  of  the  limits  of  the  Grubb 
tract,  and  trenching  upon  and  within  the  limits  of  the  Barclay  patent.  The 
statute  under  which  Cope  proceeded  will  be  found  in  1  Code  1819,  §  61,  p.  335, 
and  this  statute  uses  the  term  "resurvey"  to  designate  all  new  surveys,  whether 
new  rights  are  included  or  not.  The  notice  to  adjoining  land-owners,  and 
the  petition  required  by  the  statute,  are  lost,  and  the  records  of  Bath  county 
show  nothing  relating  to  the  matter  but  the  two  orders  of  the  county  court  of 
Bath  county  designating  it  as  a  "resurvey,"  while  the  patent  issued  to  Jasper 
Cope  designates  it  as  an  "inclusive  survey."  But  the  fact  is  that  only  one 
of  these  orders  of  the  county  court  of  Bath  county  was  sent  to  the  land-office 
with  the  Cope  survey,  and  it  calls  for  26,250  acres,  and  does  not  call  itself  a 
"resurvey."  These  orders  do  not  show  to  whom  notice  was  given;  but  the 
Cope  survey,  itself,  and  the  patent  issued  upon  it  as  an  "inclusive"  survey,  both 
show  the  adjoining  land-owners,  who  were  recognized  by  Jasper  Cope  and 
notified  as  such,  and  it  thus  appears,  both  from  the  survey  and  the  patent, 
that  Jordans  &  Irvine,  the  then  owners  and  occupiers  of  the  Barclay  tract, 
under  whom  the  appellee  claims,  were  not  so  recognized  and  not  notified.  No 
man  can  be  estopped  by  any  record,  unless  it  is  shown  that  he  is  a  party  to  it; 
and  this  should  be  shown  by  the  record  itself.  Chrisman  v.  Harman,  29  Grat. 
499,  and  cases  there  cited;  1  Greenl.  Ev.  §  522  et  seq,;  Russell  v.  Place^  94 
U.  S.  606. 

The  appellant  contends  that  the  effect  of  the  resurvey  made  by  Cope  was 
merely  to  accurately  define  and  make  certain,  lines  and  courses  of  the  orig- 
inal Grubb  patent  for  20,000  acres  which  were  uncertain  and  indefinite,  and 
that  the  legal  effect  of  the  new  grant  to  Jasper  Cope,  based  on  this  resurvey, 
was  not  to  give  to  him  new  territory,  but  to  define  his  rights  under  the  Grubb 
patent  of  1795.  An  inspection  of  the  Grubb  patent  and  the  Cope  patent,  as 
laid  do\i':n  on  Lusk's  map,  together,  shows  that  while  the  Grubb  patent  is 
bounded  by  19  lines,  the  Cope  patent  is  bounded  by  89  lines,  and  the  Cope 
tract  contains  6,250  acres  not  within  the  lines  or  limits  of  the  Grubb  tract. 
The  statute  says,  (section  61,  p.  336:)  "The  party,  upon  producing  new  rights 
for  whatever  surplus  land  appears  to  be  within  the  bounds,  more  than  the  be- 
fore-mentioned allowance  of  five  acres  for  every  hundred,  may  sue  out  and 
obtsiin  a  new  grant  for  such  land  thereupon,  in  which  shall  be  recited  the  dates 
and  other  material  circumstances  of  the  former  title,  and  the  title  papers  shall 
be  delivered  by  the  register  to  the  new  owner."  The  "new  rights"  required 
by  the  statute  mean  land- warrant  entry  and  survey.  The  Cope  survey  was 
worthless  unless  based  upon  a  land-warrant  duly  entered  according  to  law. 
If  the  "new  rights"  were  produced,  the  title  to  the  new  territory,  6,250  acres, 
cannot  antedate  the  Cope  grant  of  June  4,  1835.  If,  however,  the  contention 
of  the  appellant  is  right,  that  no  "new  rights"  were  produced,  it  is  evident 
that  the  Cope  grant,  so  far  as  it  covers  the  new  territory, — 6,250  acres  more 
than  and  outside  of  the  lines  of  the  Grubb  patent, — was  issued  not  only  with- 
out authority  of  law,  but  in  direct  violation  of  law,  and  is  absolutely  void  as 
to  the  6,250  acres  of  new  territory.  "If  a  patent  is  absolutely  void  upon  its 
v.Ss.E.no.l — 3 
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face,  or  the  issuing  thereof  was  without  authority,  or  was  prohibited  by  stat- 
ute, or  the  state  had  no  title,  it  may  be  impeached  collaterally  in  a  court  of 
law  in  an  action  of  ejectment.'*  Patterson  v.  Winn,  11  Wheat.  384;  2  Lo- 
max,  Dig.  side  p.  388;  Folk  v.  Wenddh  9  Cranch,  99.  The  Cope  grant,  so 
far  as  it  embraced  new  territory,  was  either  void  because  issued  without  au- 
tliority  of  law,  or  as  to  the  new  territory  of  6,250  acres,  embracing  the  land 
in  controversy,  it  was  founded  on  "new  rights*^  acquired  long  after  the  date 
of  the  Barclay  patent.  In  either  event,  the  Cope  patent  of  1835  is  not  in  the 
way  of  the  Barclay  patent  issued  in  1796. 

We  are  of  opinion  that  the  Judgment  complained  of  is  right,  and  that  it 
must  be  affirmed. 

BiCHARDSOM,  J.,  dissenting.    Lewis,  P.,  not  sitting. 

(79  Ga.  295) 

Jenkins  et  al.  v.  Nolan  et  al. 
{Supreme  Court  of  Georgia,    January  11, 1888.) 

1.  iMJUKCnON— DlSMlSSAIi— PBA.CTIGE— DeMURBER. 

Though  demurrer  bo  filed  and  considered,  the  grant  of  a  prolimlnary  injunction 
does  not  adjudicate  the  demurrer  nor  bar  a  motion  at  the  .final  hearing,  to  dismiss 
the  biU. 

2.  EZECUTOBS  AND  ADBONISTRATOBa— BiLL  BT—EFFECT  OF    DECREE— PeRSONAI^  CaPAC 

ITT. 

To  a  bill  by  an  executor  for  direction,  and  for  relief,  in  which  he  is  personally  in- 
terested as  creditor  and  as  surety  of  his  testator,  he  is  a  party  in  his  individual  ca- 
pacity also,  and  as  such  is  bound  by  the  decree. 
8.  Quieting  Title — Bill  of  Peace — Election  to  Resist  Lett. 

A  claimant,  who  has  chosen  claim  for  a  remedy  to  resist  a  levy,  may  be  left  to 
that  remedy  until  after  one  trial  on  the  direct  right  involved,  though  she  might 
have  been  entitled  to  maintain  a  bill  of  peace  had  she  filed  it  before  adopting  the 
remedy  by  claim. 
(SyUabua  lyy  the  Court) 

Error  from  superior  court,  Henry  county;  Lumpkin,  Judge. 
A.  M.  Speer,  John  D.  Stewart,  and  John  /.  Hal,  for  plaintiffs  in  error. 
R.  T.  Dorsey,  for  defendants  in  error. 

Bleckley,  C.  J.  In  September,  1869,  Lemon  (the  defendant  in  the  pres- 
ent bill,  who  has  died  pending  the  cause,  and  is  now  represented  by  Nolan  as 
his  executor)  filed  a  bill  against  Mrs.  Jenl^ins  and  her  cliiklren,  the  complain- 
ants in  the  present  bill,  and  several  others,  alleging  that  he  was  executor, 
creditor,  and  surety  of  his  testator,  and  praying  that  certain  land  claimed  by 
Mrs.  Jenkins  under  a  deed  of  gift,  dated  in  August,  1863,  from  hi^  testator, 
who  was  her  father,  might  be  set  aside,  and  the  land  be  subjected  to  ttie  pay- 
ment of  the  testator's  debts,  including  the  debt  to  him  and  the  one  for  which 
he  was  liable  as  surety.  He  also  prayed  for  direction  in  the  execution  of  liis 
trust  as  executor,  and  for  general  relief.  A  decree  upon  that  bill  was  ren- 
dered in  October,  1872,  upholding  the  deed  of  gift,  declaring  the  land  not  sub- 
ject to  the  testator's  debts  nor  assets  in  the  hands  of  the  executor,  and  ad- 
judging that  the  premises  be  recovered  for  the  uses  declareii  in  the  deed,  the 
jury  finding  expressly  that  at  the  date  of  the  deed  the  testator  had  property 
enough  to  pay  all  the  debts  against  his  estate.  This  decree  was  afterwards 
affirmed  by  the  court  that  rendered  it,  on  a  bill  of  review,  the  case  having  in 
the  mean  time  come  up  to  this  court,  chiefly  on  ceitain  questions  touching  a 
third  competing  title  to  the  land.  Lemon  v.  Jenkins,  48  Ga.  313.  The  bear- 
ing of  the  decree  upon  the  decision  now  about  to  be  made  concerns  alone  the 
debt  for  which  Lemon  was  the  surety  of  his  testator.  That  debt  was  a  liabil- 
ity of  the  testator  created  before  the  deed  of  gift  was  executed,  and  was  sued 
to  judgment  against  the  testator  prior  to  his  death,  which  occurred  in  1866. 
The  testator  appealed,  thereby  vacating  that  judgment,  and  it  was  upon  this 
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appeal  that  Lemon  became  his  suretj.  The  testator  d^ing  while  the  appeal 
was  pending,  Lemon,  as  executor,  was  made  a  party  in  his  stead,  and  in  Sep- 
tember, 1869,  but  a  few  days  before  the  above-mentioned  bill  was  filed,  the 
appeal  terminated  in  a  judgment  against  Lemon,  both  as  executor  and  as 
surety  on  the  appeal.  This  judgment,  until  afterwards  amended,  was  not  a 
judgment  <U  bo7ii8  testatoris.  It  was  in  no  condition,  nor  was  the^.  fa.  that 
issued  upon  it,  to  follow  the  assets  of  the  estate  at  law.  and  could  only  liave 
pursued  them,  if  at  all,  in  equity.  The  plaintiffs  in  the  judgment  were  not 
parties  to  the  bill,  and  the  only  representative  of  the  judgment  bofore  the 
court  was  Lemon,  who  was  personally  bound  for  its  payment,  certainly  as 
surety,  and  perhaps  also  as  principal.  He,  being  the  sole  complainant,  made 
such  parties  to  the  bill  as  he  chose,  and  he  neither  alleged  that  he  could  not 
induce  the  plaintiffs  in  the  judgment  to  join  with  him  as  co>complainants,  noi 
made  them  co-defendants  with  Mrs.  Jenkins  and  the  other  defendants. 

Before  the  bill  of  review  above  spoken  of  was  filed,  which  was  in  February, 
1874,  Lemon  ceased  to  be  executor,  and  was  succeeded  by  the  widow  of  the 
testator,  as  administratrix  de  bonis  non  cum  testamento  anneono,  and,  under 
the  influence  and  by  procurement  of  Lemon,  she,  with  others  interested,  filed 
that  bill;  and  the  same  was  finally  dismissed  on  demurrer,  in  April,  1879. 
In  September,  1873,  Lemon  caused  the  judgment  against  himself,  as  executor 
and  as  surety  on  the  appeal,  to  be  levied  on  the  land,  and  Mrs.  Jenkins  inter- 
posed  a  claim.  Some  time  thereafter  this  \qwj  was  dismissed  or  abandoned, 
neither  the  judgment  nor  ft,  fa,  being  against  assets  of  the  testator's  estate, 
but  only  against  the  property  of  Lemon;  that  is,  de  bonis  propriis,  not  de 
bonis  testatoris.  In  1880,  however,  he  procured  both  to  be  amended,  or  the 
judgment/  to  be  amended,  and  a  new  ft.  fa.  issued ;  and  then,  in  March  of  that 
year,  caused  another  levy  to  be  made  on  the  land,  and  Mrs.  Jenkins  again 
interposed  a  claim,  which  is  still  pending.  It  is  inferable  that  Lemon,  at 
some  time,  paid  off  the  debt  to  the  original  plaintiffs,  but  when  does  not 
appear.  In  March,  1883,  Mrs.  Jenkins,  in  her  own  behalf,  as  next  friend  for 
her  children,  filed,  the  present  bill  against  Lemon  as  a  bill  of  peace,  charg- 
ing in  substance  the  foregoing  facts,  with  others,  and  praying  damages  for 
vexatious  litigation,  and  the  consequences  thereof,  and  the  means  used  in 
giving  rise  to  and  carrying  on  the  same;  also  praying  to  be  protected  by 
perpetual  ipj unction  from  further  annoyance,  trouble,  litigation,  etc.  The 
theory  of  the  bill  is  that  the  decree  of  October,  1872,  settled  the  title  to  this 
land  for  all  time,  adversely  to  the  rights  of  Lemon,  whether  as  executor, 
creditor,  or  surety,  and  especially  after  the  decree  was  reviewed  and  con- 
firmed; and  that  further  litigation  touching  these  rights,  or  drawing  her  title 
in  question,  is  useless,  unwarrantied,  vexatious,  and  malicious.  There  was 
an  application  for  a  preliminary  injunction  of  the  claim  case  until  the  hearing, 
and  the  defendant  having  demurred  to  the  bill  substantially  for  want  of 
equity,  the  application  for  a  preliminary  injunction  was,  by  an  order  taken  in 
term,  set  down  for  hearing  at  chambers.  It  was  heard  accordingly  on  the 
bill  and  demurrer  thereto,  and  the  preliminary  injunction  was  granted,  but 
no  judgment  disposing  of  the  demurrer  was  rendered,  or,  if  rendered,  is  not 
in  the  record.  This  was  in  July,  1884.  At  the  April  term,  1886,  the  bill 
came  up  for  final  hearing,  when  the  defendant  renewed  his  demurrer,  to 
which  the  complainants  objected,  because,  as  they  contended,  the  demurrer 
had  been  passed  upon  when  the  injunction  was  granted,  and  that  decision 
and  judgment  remained  of  force.  The  court  declined  to  hear  the  demurrer, 
but  entertained  and  granted  a  motion  to  dismiss  the  bill.  Both  to  entertain- 
ing and  granting  the  motion  the  complainants  excepted. 

1.  The  first  question  is,  was  the  case  still  open  to  a  motion  to  dismiss  the 
bill  for  want  of  equity  as  a  bill  of  peace?  We  have  no  doubt  that  it  was. 
The  consideration  of  the  demurrer  at  chambers,  on  the  application  for  injunc- 
tion, was  only  as  to  that  application.    There  was  no  attempt,  so  far  as  we  can 
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ascertain  from  the  record,  to  make  a  final  disposition  of  the  demurrer.  The 
chancellor,  according  to  the  order  taken  in  term,  was  not  sitting  for  that  pur- 
pose, but  only  to  deal  with  the  application  for  injunction,  and  the  order  grant- 
ing the  injunction  is  silent  as  to  the  demurrer.  No  such  order  is  conclusive 
upon  the  merits  of  the  bill.  iN'othing,  by  such  an  order,  is  finally  adjudicated. 
Bank  v.  Printup,  63  Ga.  570;  Old  Hickory  v.  Bleyer,  74  Ga.  201. 

2.  That  Lemon,  as  executor,  creditor,  and  surety,  was  a  party  to  the  decree 
which  was  rendered  in  1872,  on  the  bill  filed  by  him  to  subject  this  land,  is 
certain.  He  sought  direction  as  executor,  and  he  sought  relief  as  creditor 
and  surety,  exhibiting  the  note  of  the  testator  and  this  fl,  fa.  against  himself 
as  evidence  of  his  rights.  He  prayed  expressly  that  this  land  might  be  sub- 
jected to  the  debt  which  the  testator  owed  him,  and  to  that  on  which  he  was 
surety.  Had  he  succeeded  in  any  capacity  in  condemning  the  land,  either 
because  it  was  assets  or  because  it  was  exposed  to  his  claim  as  a  creditor,  or 
to  his  equity  as  a  surety  on  account  of  having  been  conveyed  by  gift  when 
the  testator  was  indebted,  and  had  no  rlglit  to  donate  his  property  to  his 
daughter,  a  salp  of  the  land  could,  and  doubtless  would,  have  been  decreed, 
and  Mrs.  Jenkins  and  her  title  would  have  been  irrevocably  bound  by  the  re- 
sult. He  thus  had  a  chance  to  win  in  each  of  three  characters,  and  shall  it 
be  said  that  he  could  lose  in  one  only?  His  bill  distinctly  made  the  point 
that  the  gift  was  void  as  against  the  debt  to  himself  and  the  one  on  which 
he  was  surety,  for  the  reason  that  these  debts  were  older  than  the  deed,  and 
the  jury  expressly  found  by  their  verdict  that  the  gift  was  valid,  and  that  the 
donor  then  had  property  sufficient  to  pay  all  the  debts  of  his  estate,  meaning 
thereby,  no  doubt,  that  he  was  able  to  afford  the  bounty  to  his  daughter,  with- 
out injustice  to  his  creditors.  With  Mrs.  Jenkins  the  executor,  the  creditor, 
the  surety,  of  her  father  brought  himself  face  to  face  by  his  bill,  and  to  de- 
fend herself  she  had  to  resist  him  on  each  and  all  of  his  lines  of  attack.  He 
had  a  right  to  test  her  title  thoroughly,  and  he  did  so  test  it,  and  found  it  in- 
vincible. She  did  not  demur  him  out  of  court  as  executor  on  the  theory  that 
he  could  not,  in  the  capacity  of  executor,  set  aside  a  fraudulent  gift  made  to 
her  by  her  father,  but  took  issue  with  him  on  the  facts,  and  the  jury  deter- 
mined the  facts  in  her  favor. 

True,  the  plaintiffs  in  the  judgment  were  not  parties  to  the  bill,  but  the 
reason  was  that  Lemon,  who  was  sole  complainant  in  the  bill,  did  not  make 
them  parties.  Moreover,  as  the  judgment  then  stood,  it  affected  Lemon  per- 
sonally, and  not  otherwise.  He  was  certainly  the  proper  person  to  represent 
that  debt  in  a  contest  for  assets  with  which  to  pay  it,  for  he  was  bound  to  pay 
it  at  all  events,  and  the  plaintiffs  in  the  judgment  had  not  entitled  themselves 
to  look  elsewhere  for  its  payment;  and,  so  far  as  appears,  they  never  did  per- 
fect the  judgment  so  as  to  render  it  enforceable  at  law  against  property  of  the 
estate.  The  judgment,  it  seems,  was  amended,  not  at  their  instance,  but  at 
his.  After  amendment  it  was  a  judgment  against  himself,  as  executor,  to  be 
levied  of  the  effects  of  the  testator  in  his  hands  to  be  administered;  and  the 
decree  made  on  his  own  bill  expressly  adjudicated  that  this  land  is  not  assets 
to  be  administered.  Treating  the  amendment  as  relating  .back  to  the  rendi- 
tion of  the  judgment,  the  judgment  is  conclusive  evidence  that  at  that  time 
Lemon,  as  executor,  had  assets  with  which  to  pay  it.  But  he  cannot  produce 
this  land  to  himself  to  satisfy  the  judgment  any  more  than  he  could  have  pro- 
duced it  to  the  plaintiffs  for  that  purpose.  By  subrogation  to  their  rights,  he 
acquired  their  rights,  and  their  rights  were  to  have  the  judgment  paid  or  have 
it  amended,  procure  a  return  of  nulla  bona,  and  proceed  against  him  for  adec- 
astaviU  For  him  to  so  proceed  against  himself  would  be  nonsense,  and  this 
shows  that  his  rights  by  subrogation  are  qualified  by  his  relations  to  the  debt 
before  subrogation  took  place;  and  these  relations  include  his  attitude  towards 
Mrs.  Jenkins  and  her  rights  of  property  in  this  land.  He  cannot  j^anA^  the 
prior  adjudication  as  to  her  rights  by  showing  a  new  pedigree, — that  of  sub- 


Digitized  by 


Google 


Ga.]  H0LING8W0RTH  V.  OTY  OP  ATLANTA.  37 

rogation.  The  cases  of  Brooking  v.  Dearmondt  27  Ga,  58;  Cowart  v.  WilU 
iams,  84  Ga.  172;  and  Brady  v.  Pryor,  69  Ga.  692,  are  cited  by  counsel  to 
show  that  the  decree  binds  Lemon  as  executor  only.  We  think  these  cases 
are  not  in  point,  and  that  the  principle  as  to  parties  to  a  bill  for  direction,  etc., 
is  correctly  ruled  in  Fouche  v.  Harison,  3  S.  E.  Rep.  330,  last  term. 

3.  Nevertheless  we  will  not  reverse  the  judgment  dismissing  the  bill.  The 
claim  case  was  made  by  Mrs.  Jenkins.  ^  She  resorted  to  that  remedy  rather  than 
file  her  bill  in  the  first  instance,  and  claim  was,  perhaps,  the  more  proper 
remedy,  as  there  was  some  appearance  of  a  new  right  by  reason  of  amending 
the  judgment  and  the  element  of  subrogation.  This  new  aspect  had  never 
been  directly  passed  upon  by  any  court.  As  a  defense  against  a  sale  under  the 
levy,  the  decree  would  be  as  effective  at  law  as  in  equity.  It  would  serve  to 
protect  the  right  and  title  to  the  land  against  re-examination  quite  as  well  in 
the  claim  case  as  by  a  bill  of  peace.  And  the  pending  claim,  for  aught  that 
appears,  could  have  been  tried  as  expeditiously  and  cheaply  as  the  bill.  Be- 
sides, a  bill  of  peace  is  a  very  vigorous  and  extreme  remedy,  and  every  rea- 
sonable doubt  of  its  being  the  more  appropriate  remedy  should  be  given 
against  it.  In  so  far  as  entertaining  it  is  matter  of  discretion,  the  discre- 
tion should  be  exercised  in  its  favor  in  none  but  a  clear  ciise.  . Bonds* Little, 
10  Ga.  396. 

Judgment  affirmed. 

(79  Ga.  503) 

HoLiNGswoRTH  et  ah  V,  City  of  Atlanta. 
(Sujn^^me  Court  of  Georgia.    October  5, 1887.) 

INTOZTCATING  LlQUOKS— ILLBOAL  SaLES— ChABAGTBR  Or  LiQUOBS. 

To  convict  a  person  In  a  police  court  for  keeping  spirituous  and  malt  liquors  for 
unlawful  sale,  there  ought  to  be  such  evidence  of  the  spirit  or  malt  element  in  the 
.  liquors,  and  such  evidence  that  they  were  kept  for  sale,  as  would  warrant  a  jury  in 
finding  the  accused  guilty,  after  giving  him  the  benefit  of  the  legal  doctrine  of  rea- 
sonable doubt. 
{SyUalma  hy  the  Court) 

En-or  from  superior  court,  Fulton  county;  Marshall  J.  Clabk,  Judge. 

Plaintiffs  in  error  were  tried  and  convicted  before  the  city  recorder  of  At- 
lanta for  keeping  spirituous  and  malt  liquors  for  unlawful  sale.  They  applied 
to  the  superior  court  of  Fulton  county  for  a  writ  of  certiorari  and  their  ap- 
plication was  refused.     From  that  decision  they  prosecute  this  writ  of  error. 

R,  J,  Jordan,  for  plaintiffs  in  error.  /.  B.  Ooodtoin  and  /.  T.  Pendleton^ 
for  defendant  in  error. 

Bleckley,  C.  J.  ■  These  applicants  for  certiorari  were  tried  before  the  city 
recorder  of  Atlanta,  found  guilty,  and  sentenced  to  pay  a  fine  of  $250  each,  or 
serve  30  days  in  the  manual-labor  department  of  the  city.  The  charge  was 
the  keeping  of  spirituous  and  malt  liquors  for  unlawful  sale.  The  petition 
set  out  what  purports  to  be  the  evidence.  The  judge  of  the  superior  court 
refused  to  sanction  the  petition,  and  to  order  the  writ  of  certiorari  to  issue, 
and  that  is  the  error  complained  of. 

We  have  looked  into  the  case  carefully,  and  have  come  to  the  conclusion 
that  the  certiorari  ought  to  be  granted.  Taking  the  facts  as  set  out  in  the 
petition,  (and  we  have  to  consider  them  as  true,)  we  think  there  is  such 
reasonable  doubt  of  guilt  as  entitled  these  parties  to  an  acquittal,  according 
to  the  humane  principles  of  criminal  law.  The  evidence  tending  to  crimi- 
nate was  all  reconcilable  with  the  hypothesis  of  Innocence.  It  was  not  shown 
that  any  liquor  was  kept  which  was  not  disposed  of.  The  evidence  takes 
after  two  bottles  as  disposed  of. — one  in  the  possession  of  a  soldier,  and  the 
other  in  the  possession  of  a  negro;  and,  if  the  testimony  is  true,  (and  it  seems 
not  to  have  been  impeached,)  the  soldier's  bottle,  in  all  probability,  did  not 
contain  spirituous  or  malt  liquors,  and  the  negro's  bottle,  in  all  probability, 
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was  not  procured  at  that  establishment,  but  somewhere  else,  carried  there  bj 
him,  and  then  taken  away.  If  there  had  been  evidence  showing  the  presence 
of  other  spirituous  or  malt  liquor  in  the  establishment,  that  might  have  been 
looked  to  as  a  kind  of  corptis  delicti,  and  these  bottles  passing  out  might  have 
been  regarded  as  illustrating  the  purpose  and  intent  of  having  it  there.  But 
there  is  not  a  sylJable  of  evidence  that  there  was  any  liquor  on  the  premises 
except  those  two  packages,  and,  as  to  one  of  them,  it  is  too  doubtful  whether 
it  contained  spirituous  or  malt  liquor.  It  was  tasted  by  an  excellent  judge 
of  the  article,  one  of  the  policemen,  and  he  testified  that  it  tasted  something 
like  whisky.  When  it  came  to  the  negroes  bottle,  this  same  policeman  had  no 
doubt.  He  swore  that  that  bottle  contained  whisky;  that  he  knew  it  was 
whisky;  and  went  on  to  add  that  he  could  tell  whisky, — ^that  is,  could  distin- 
guish whisky  from  what  was  not  whisky.  But  he  did  not  do  it  in  the  case 
of  the  soldier's  bottle.  Another  policeman  stated  that  he  tasted  from  the 
soldier's  bottle,  and  that  it  tasted  like  whisky;  but  he  did  not  say  when,  or 
where,  or  on  what  occasion  he  made  the  experiment.  The  soldier  testified, 
as  the  evidence  is  represented  in  this  record,  that  it  was  not  liquor;  that  he 
bought  it  as  orange  juice;  and  that  it  was  not  intoxicating.  There  was  no 
evidence  in  the  case  at  all  to  show  what  orange  juice  is  composed  of.  From 
the  name  we  would  infer  that  it  is  an  extract  from  the  fruit  of  the  orange; 
but  the  name  may  be  misleading.  It  may  be  what  is  sometimes  termed  a 
"fancy  name, "  and  the  article  may  have  malt  or  spirits  in  it.  But  there  was 
no  evidence,  either  by  the  prosecution  or  the  defense,  on  that  subject;  and,  of 
course,  the  prosecution  must  make  out  of  the  case.  If  there  is  any  reason- 
able doubt  as  to  what  orange  juice  is,  the  accused  are'entitled  to  the  benefit 
of  it.  If  a  bottle  contains  whisky,  and  a  soldier  and  two  policemen  taste  of 
it,  surely  one  or  more  of  them  ought  to  be  able  to  testify  to  its  being  whisky, 
or  spirituous  liquors  of  some  sort.  The  negro  accounts  fully  for  the  pres- 
ence of  his  bottle  and  its  contents,  and  in  this  he  was  corroborated  by  the  clerk 
of  the  accused,  and  neither  of  them  was  impeached. 

It  is  essential,  to  all  fair  trial,  that  the  benefit  of  reasonable  doubt  should  be 
given  to  the  accused ;  for,  until  doubt  is  removed,  the  presumption  of  innocence 
is  not  overcome.  It  will  not  do  to  raise  fanciful  doubts.  The  evidence  should 
not  be  strained  to  acquit  or  convict.  It  should  be  fairly  construed;  and,  when 
so  construed,  if  it  is  too  weak  to  convict,  the  party  ought  to  be  acquitted, 
no  matter  what  the  consequences  may  be.  The  old  maxim,  "Let  justice  be 
done  though  the  heavens  fall,"  ought  to  be  regarded  by  police  courts  and  all 
other  courts.  With  proof  strong  enough  to  convict,  conviction  ought  to  take 
place,  and  be  upheld.  This  is  an  exceedingly  doubtful  conviction,  and  we 
think  the  city  ought  to  be  heard  from  through  its  recorder,  so  as  to  get  the 
real  facts.  It  is  probable  that  the  evidence  may  appear  on  the  return  stronger 
than  it  is  represented  here;  but  we  cannot  now  consider  what  the  evidence 
really  was,  but  simply  what  it  is  represented  in  this  p.^tition  to  have  been ;  and 
we  accordingly  reverse  the  judgment,  ruling  as  follows: 

To  convict  a  peraon  in  a  police  court  for  keeping  spirituous  and  malt  liquors 
for  unlawful  sale,  there  ought  to  be  such  evidence  of  the  spirit  or  malt  element 
in  the  liquors,  and  such  evidence  that  they  were  kept  for  sale,  as  would  war- 
rant a  jury  in  finding  the  accused  guilty,  after  giving  him  the  benefit  of  the 
legal  doctrine  of  reasonable  doubt.    Judgment  revei-sed. 


(79  Ga.   278) 

Tebbt  et  al.  o.  Rodahan  et  al. 
{Sv/preme  Court  of  Oeorgia.    January  9, 1888.) 

L  Wills— PowBRS  undbr— Exbcution— Prfvate  Sale  by  Executor. 

A  deed  of  bargain  and  sale  made  by  an  executor  as  an  individual,  he  having  no  in- 
terest in  the  premises  otherwise  than  as  executor  or  trustee,  will  serve  to  execute  a 
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general  power  of  private  sale  conferred  on  Mm  by  the  will  over  the  speclflo  property 
conveyed,  though  the  deed  make  no  reference  to  the  power,  the  will,  the  office  of  ex- 
-    ecutor,  or  that  of  trustee. 

2.  Same. 

When  the  defendant  in  ejectment  claims  under  a  purchase  consummated  and  evi- 
denced by  a  deed,  though  the  deed  be  lost,  the  effect  of  a  parol  purchase  is  not  in 
question,  and  instruotlons  thereon  to  the  jury  are  not  applicable  to  the  case.  Would 
a  parol  sale,  not  made  as  executor  or  trustee,  but  as  an  mdividuaL  come  within  the 
power! 

8.  Saub. 

The  general  presumption  of  the  law  that  everv  man  does  his  duty  b  open  to  mis- 
application and  abuse  by  a  jury,  and  should  not  be  given  in  charge  as  the  basis  of  a 
particular  presimiption  that  a  deed  made  by  an  executor,  who  was  also  trustee  for 
minors,  was  made  oy  him  as  executor  or  txustee;  the  fact  being  indicated  by  all  the 
evidence  that,  if  the  deed  in  question  was  made  at  all,  it  was  sunply  the  deed  of  the 
maker  as  an  individual. 

4.  EviDBNOE— Declaiutions— Writtbn  Admissions. 

Written  admissions  of  the  ancestor  tending  to  prove  that  he  had  sold  and  con- 
veyed the  premises  are  admissible  against  the  heir,  in  favor  of  one  claiming  as  pur- 
chaser from  the  ancestor,  the  alleged  conveyance  being  lost 

5.  Witness— CoMPBTENCT. 

In  an  action  of  ejectment  between  two  living  parties,  neither  of  them  represent- 
ing or  being  able  to  bind  the  estate  of  any  person  deceased,  both  of  them  are  compe- 
tent witnesses  for  some  purposes,  though  both  claim  the  premises  in  whole  or  in 
part  under  a  deceased  person,— one  as  heir,  and  the  other  as  vendee.  The  vendee 
may  testify  to  any  act  or  fact  with  which  his  vendor  had  no  connection. 

(Syllabus  by  the  CourU) 

Error  from  superior  court,  Carroll  county:  Harris,  Judge. 

Action  of  ejectment  by  Mrs.  Terry  and  others  against  Bodahan  and  others. 
The  case  on  appeal  was  argued  at  the  last  term  of  the  supreme  court,  and  the 
decision  reserved. 

W,  J,  Albert,  for  plaintiffs  in  error.  R.  X.  Richards^  &.  W.  Aiutin^  and 
0,  W,  Bryant  for  defendants  in  error. 

Bleckley,  C.  J.  In  December,  1883,  Mrs.  Terry  brought  ejectment  against 
Rodahan,  to  recover  about  40  acres  of  land  lying  within  and  adjacent  to  Car- 
rollton,  together  with  mesne  profits.  Several  demises  were  laid  in  the  dec- 
laration, but  only  her  own  had  any  essential  bearing  on  the  result.  Her 
mother,  Mre.  Burke,  who  died  testate  in  October,  1862,  owned  the  premises, 
and  disposed  of  them  by  will.  The  will  bore  date  September  7, 1862,  and  was 
admitted  to  probate  in  common  form,  and  recorded,  in  January,  1863,  and 
letters  testamentary  were  ordered  to  issue.  Her  children,  three  in  number, 
a  son  and  two  daughters,  were  the  objects  of  her  bounty;  to  them  she  be- 
queathed the  whole  of  her  estate,  including  slaves,  choses  in  action,  and  other 
personalty,  together  with  the  premises  involved  in  this  action.  The  third 
item  of  her  will  is  as  follows:  "I  will  and  bequeath  to  my  aforesaid  children 
the  house  and  land  where  I  now  live,  consisting  of  some  forty  acres,  more  or 
less,  in  the  town  of  Carrollton,  to  have  and  to  hold  the  same  to  them  and 
their  heirs  forever  in  fee-simple."  The  seventh  item  was  in  these  words:  "I 
hereby  direct,  request,  and  fully  empower  my  husband,  Archibald  T.  Burke, 
the  father  of  my  children,  to  take  charge  of  all  the  aforesaid  property  at  my 
de^ith,  and  manage  it  to  the  best  advantage  for  my  dear  little  infant  children, 
and,  in  regard  to  said  property,  to  act  as  their  trustee  after  settling  my  debts; 
and  he  is  fully  empowered,  either  in  the  capacity  of  trustee  or  executor,  to 
sell  any  of  the  above  property  either  at  private  or  public  sale,  should  he  deem 
it  for  the  interest  of  said  children,  and  vest  the  proceeds  of  the  sale  in  other 
property,  or  put  the  money  at  interest,  as  he  thinks  best,  he  being  clothed 
with  full  and  ample  power  to  manage  said  property  as  he  thinks  for  the  best 
interest  of  my  said  children,  and  as  my  said  children  arrive  at  the  age  of 
twenty-one  years,  or  in  case  the  girls  should  marry,  I  direct  mv  said  husband 
to  give  each  one  off  her  equal  share  of  the  property,  and  it  is  my  express  wish 
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and  intention  that  in  no  case  shall  the  property  that  I  have  hereby  given  my 
daughters,  or  either  of  them,  be  subject  to  any  debt  contracted  by  their  or 
either  of  their  liusbands,  either  before  or  after  marriage,  but  should  be  {or 
the  mutual  benefit  ot  them  and  their  husbands  or  husband,  and  their  children, 
should  they  have  any.  And  the  little  property  that  I  have  hereby  given  my 
son,  I  direct  his  father  when  he  becomes  of  age  to  turn  it  over  to  him  if  he  is 
sober,  steady,  and  industrious,  and  shows  a  disposition  to  take  cafe  of  it;  but 
should  he  unfortunately  be  wild  and  dissipated,  and  a  spendtlirift,  I  hereby 
direct  his  father  to  withhold  from  him  the  little  that  I  have  here  left,  until 
such  time  as  he  becomes  sober,  steady,  and  capable  of  taking  care  of  it." 
The  eighth  and  last  item  appointed  the  husband  sole  executor.  The  first  item 
mentioned  a  debt  due  to  Mandeville  and  Stewart  as  the  only  one  which  the 
testator  owed,  directed  the  executor  to  pay  it  with  as  little  delay  as  possible, 
to  collect  and  apply  certain  money  due  her  for  the  hire  of  negroes,  and,  should 
the  same  not  be  sufficient  to  discharge  said  debt,  to  "hire  said  negroes,  or 
such  numbers  of  them  as  bethinks  proper  for  the  purpose  of  discharging  said 
debt,  unless  he  should  meet  with  a  favorable  opportunity  to  sell  said  land." 

Of  the  three  children,  Mrs.  Terry,  the  plaintiff,  is  the  sole  survivor,  her  sister 
having  died  in  November,  1865,  aged  six  years,  and  her  brother  in  October,. 
1867.  aged  10  years.  Her  father.  A.  T.  Burke,  the  executor  and  trustee,  died 
in  January,  1882.  The  plaintiff  was  born  in  April,  1856,  and  married  in 
April,  1874.  This  action  was  commenced  on  December  29,  1883.  The  de- 
fendant, Rodahan,  pleaded  the  general  issue;  prescription  by  seven  years* 
adverse  possession  with  color  of  title;  prescription  \)y  twenty  years'  adverse 
possession ;  also  the  limitation  act  of  1869.  At  the  trial  he  was  the  sole  wit- 
ness as  to  his  possession,  though  the  premises  are  situate,  a  part  within,  and 
the  residue  just  outside,  of  a  populous  county  town.  His  possession" was  ex- 
ceedingly sluggish  and  indolent;  of  the  remittent,  if  not  also  of  the  inter- 
mittent, type,  its  general  characteristic  being  typhoid.  Such  as  it  was,  it 
began  in  December,  1864,  but  Mr.  Rodahan  did  not  pay  taxes  on  the  property, 
or  return  it  for  taxation,  until  1872;  his  reason  for  the  omission  being  that  a 
law  was  passed  just  after  the  war  exempting  wild  land  from  taxes.  This  law 
was  altogether  imaginary,  and,  had  it  been  real,  his  classification  of  improved 
town  property  as  wild  land  would  be  quite  novel  and  anomalous.  But,  ad- 
mitting his  classification  to  be  correct,  what  becomes  of  actual -adverse  pos- 
session?   When  the  land  is  wild,  is  not  the  possession  also  wild? 

1.  The  serious  part  of  thp  defense,  hovever,  was  not  prescription,  but  an 
alleged  purchase  from  A.  T.  Burke,  (the  executor  and  trustee,)  and  a  convey- 
ance by  deed  from  him  to  Rodahan ;  the  contention  being  that  this  deed,  taken 
in  connection  with  Mrs.  Burke's  will,  passed  her  title  into  Rodahan,  and  di- 
vested her  children,  the  plaintiff  included,  of  all  interest  in  the  premises. 
There  was  evidence  tending  to  prove  the  purchase,  the  payment  of  the  price, 
(which  was  $3,500  in  Confederate  money,)  the  existence  of  the  deed,  the  death 
of  the  attesting  witnesses,  the  contents  of  thelnstrument,  its  loss,  that  it  was 
never  recorded,  etc.  If  made  at  all,  it  bore  date  in  November  or  December, 
1863;  purported  to  be  made,  signed,  sealed,  and  delivered  by  A.  T.  Burke, 
not  as  executor  or  trusteee,  nor  by  virtue  of  any  will  or  other  power,  but 
simply  as  A.  T.  Burke;  was  attested  by  two  witnesses,  (one  of  them  was  a 
justice  of  the  peace;)  conveyed  the  premises  to  Rodahan  in  fee-simple,  with 
general  warranty  of  title;  and  aclinowledged  the  payment  of  $3,500  as  con- 
sideration. These  particulars  are  taken  from  a  copy  in  the  record,  (most 
probably  dictated  by  Rodahan,)  testified  to  by  him  as  correct,  without  expla- 
nation of  how  the  copy  originated,  or  how  he  verified  its  correctness  to  his 
own  mind.  He  also  testified  that  his  possession  commenced  and  was  held 
under  the  deed;  that  "until  yesterday"  he  never  heard  of  the  will,  or  knew 
that  Burke  was  trustee;  and  that  he  paid  the  purchase  money  in  full. 

Supposing  all  these  facts  established  as  to  purchase,  payment,  and  taking  a 
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conveyance,  did  the  deed  of  A.  T.  Burke,  making  no  reference  to  the  power, 
and  containing  no  allusion  to  his  representative  character,  either  as  executor 
or  trustee,  operate  as  a  valid  execution  of  the  power  of  sale  conferred  by  the 
will  ?  It  is  manifest  from  the  record  that,  though  Burke  originally  bargained 
with  Mandeville  and  Stewart  for  the  property,  he  never  acquired  title  to  it  in 
his  own  right,  but  that  Mandeville  and  Stewart  conveyed  it  in  the  year  1859, 
with  his  consent,  to  Boggus,  as  trustee  for  Mrs.  Burke,  and  that  Mrs.  Burke 
was  the  sole  and  exclusive  owner  at  the  time  of  her  death.  Her  will  was 
probated  and  admitted  to  record  on  Burke's  application  as  the  nominated  ex- 
ecutor, and  the  instrument  contains  a  distinct  reference  to  a  marriage  settle- 
ment conferring  upon  her  power  and  authority  to  dispose  of  her  property. 
Burke's  assent  to  the  will,  if  it  needed  his  assent  to  render  it  valid,  was  tlius 
beyond  question.  His  precise  legal  relation  to  the  premises  in  dispute  at  the 
time  he  is  alleged  to  have  conveyed  to  llodahan  was  that  of  executor  to  his 
wife's  will,  and  trustee  for  the  children,  with  power  to  sell  in  either  capacity, 
at  public  or  private  sale,  and  with  no  interest  whatever  in  the  property,  legal 
or  eiiuitable,  as  an  individual.  His  deed,  if  left  to  work  by  his  own  interest, 
would  not  work  at  all,  for  he  had  no  interest;  it  had  to  work  by  the  power,  or 
pass  nothing. 

Among  the  multitude  of  cases  touching  the  execution  of  powers,  without 
the  recital  of  the  power,  or  any  reference  to  its  existence,  comparatively  few 
relate  to  sales  of  real  estate  by  executors  or  trustees;  the  great  mass  of  them 
deal  with  the  power  of  appointment,  and  most  of  these  concern  appointments 
by  will.  There  is,  however,  a  general  thread  of  principle  which  runs  through 
all  the  authorities,  and  a  general  agreement  of  the  authorities  respecting  the 
principle.  The  principle  may  be  stated  thus:  An  instrument  which  will 
serve  to  execute  a  power,  and  which  purports  to  convey  the  specific  realty  to 
which  the  power  applies,  will  be  referred  to  an  interest,  and  not  to  the  power, 
if  the  maker  had  an  interest  on  which  the  conveyance  could  attach;  but,  if  he 
had  no  such  interest,  it  will  be  referred  to  the  power,  and  be  treated  as  made 
in  execution  thereof.  "A  donee  of  a  power  may  execute  it  without  referring 
to  it,  or  taking  the  slightest  notice  of  it,  provided  that  the  intention  to  exe- 
cute it  appear.  Where  a  man  has  a  power  to  limit  uses,  and  no  power  to 
convey  the  land,  if  he  convey  or  devise  the  land  generally,  and  the  circum- 
stances required  to  the  execution  of  the  power  as  to  subscription,  witnesses, 
etc.,  are  observed,  the  conveyance  or  devise  shali  inure  as  a  limitation  of  the 
use,  because  otherwise  it  would  be  void.  And  as  a  general  disposition  of  the 
very  property  will  amount  to  an  execution  of  the  power,  so,  where  there  are 
several  powers  in  one  person  over  different  estates,  a  like  disposition  of  them 
all  will  operate  as  an  execution  of  all  the  powers.  If  a  man  have  two  gen- 
eral powers  over  the  same  estate,  with  different  circumstances,  and  do  an  act 
without  referring  to  the  powers  which  may  be  valid  as  an  exercise  of  one  of 
them,  it  will  be  deemed  an  execution  of  that  power  which  will  support  the 
disposition."  1  Sugd.  Powers,  side  pp.  356, 357.  "Where,  however,  the  power 
is  not  referred  to,  tlie  property  comprised  in  it  must  be  mentioned,  so  as  to 
manifest  that  the  disposition  was  intended  to  operate  over  it;  the  donee  must 
do  such  an  act  as  shows  that  he  h&<!  in  view  the  thing  of  which  he  had  a 
power  to  dispose."  Id.  367.  "Upon  these  distinctions  it  has  been  held  that 
where  otherwise  part  of  the  disposition  would  be  void,  and  the  words  remain 
unsatisfied,  the  words,  if  specific  in  their  nature,  will  apply  to  the  real  estate  in 
tlie  power.  Therefore  if  the  subject  of  the  power  be  real  estate,  and  the  donee 
make  a  general  devise  of  all  his  real  and  personal  estate,  and  has  no  reiil  es- 
tate, the  estate  subject  to  his  appointment  will  pass,  for  the  gift  as  to  the  real 
estate  is  specific,  and,  as  there  is  no  other  subject  for  it  to  attach  upon,  it  must 
refer  to  that  over  which  the  testator  has  a  power. "    Id.  377. 

"The  power  may  be  executed  without  reciting  it,  provided  the  act  shows 
that  the  donee  had  in  view  the  subject  of  the  power.    *    i*    *    The  general 
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rule  of  conslruction,  boUi  as  to  deeds  and  wills,  is  that  if  there  be  an  interest 
and  power  existing  together  in  the  same  person,  over  the  same  subject,  and 
an  act  be.  done  without  a  particular  reference  to  the  power,  it  will  be  applied 
to  the  interest,  and  not  to  the  power.  If  there  be  any  legal  interest  on  which 
the  deed  can  atttich,  it  will  not  execute  a  power.  If  an  act  will  work  two 
ways,  the  one  by  an  interest,  and  the  other  by  a  power,  and  tlie  act  be  indif- 
ferent, the  law  will  attribute  it  to  the  interest,  and  not  to  the  authority;  for 
flctio  cedit  'D&rUati."    4  Kent,  Comm.  side  pp.  234.  235. 

"The  donee  of  a  power  may  execute  it  without  expressly  referring  to  it,  or 
taking  any  notice  of  it,  provided  that  it  is  apparent  from  tht;  whole  instru- 
ment that  it  was  intended  as  an  execution  of  the  power.  The  execution  of 
the  power,  however,  must  show  that  it  was  intended  to  be  such  execution; 
for,  if  it  is  uncertain  whether  the  act  was  intended  to  be  an  execution  of  the 
power,  it  will  not  be  construed  as  an  execution.  Tlie  intention  to  execute  a 
power  will  suflSciently  appear  (1)  when  there^  is  some  reference  to  the  power 
in  the  instrument  of  execution;  (2)  where  there  is  a  reference  to  the  property 
which  is  the  subject-matter  on  which  execution  of  the  power  is  to  operate; 
and  (3)  where  tlie  instrument  of  execution  would  have  no  operation,  but 
would  be  utterly  insensible  and  absurd,  if  it  was  not  the  execution  of  a  power. 
Thus,  if  a  donee  of  a  power  to  sell  land  have  also  an  interest  in  his  own  right 
in  the  same  land,  his  det;d  of  the  land,  making  no  reference  to  the  power,  will 
convey  his  own  interest,  for  there  is  a  subject-matter  for  the  deed  to  operate 
upon,  excluding  the  power;  and,  therefore,  as  it  does  not  conclusively  appear 
that  the  deed  was  intended  to  be  an  execution  of  the  power,  as  well  as  a  con- 
veyan^e  of  the  grantor's  interest  in  the  land,  it  will  be  held  not  to  be  an  ex- 
ecution of  the  power.  But,  if  the  grantor  has  no  interest  in  the  land,  his  deed 
will  be  insensible,  and  a  mere  absurdity,  if  not  intended  as  an  execution  of 
the  power;  therefore  it  will  be  held  to  be  an  execution  of  the  power,  if  it  reh 
fers  to  the  subject-matter  of  tlie  power,  or  describes  the  land  over  which  his 
power  extends.  It  will  be  seen  that  this  last  conclusion  is  a  presumption  of 
law.  This  presumption  may  be  more  or  less  strong,  according  to  all  the  cir- 
cumstances of  the  case  and  the  condition  of  the  property.  If  all  the  words  of 
a  deed  or  will  can  have  an  effect  given  to  them,  and  an  operation  upon  prop- 
erty or  rights,  without  being  taken  as  the  execution  of  a  power,  they  will  not 
be  an  execution  of  such  power.  If  a  man  has  several  powers,  and  refers  to 
some  and  not  to  others,  the  execution  will  exclude  those  not  ref tarred  to. 
From  these  propositions  it  may  be  seen  why  a  conveyance  of  specific  property, 
or  a  specific  devise  of  property,  will  generally  operate  as  the  execution  of  a 
power,  if  the  grantor  or  testator  has  no  other  interest  in  the  property  but  the 
power,  although  he  makes  no  reference  to  the  power  in  his  deed  or  will."  2 
Perry,  Trusts,  §  511c;  Blagge  v.  Miles,  1  Story,  427;  Carver  \.  Jackson,  ^Fet. 
97, 98;  Carver  v.  MorrU,  6  Pet.  619;  Uamillon  v.  Crosby,  32  Conn.  842 ;  Bolton 
v.  Jacks,  6  Rob.  (N.  Y.)  168,  228;  Coi-yell  v.  Dtinton,  7  Pa.  St.  530;  Pease  v. 
Pilot  Knob,  49  Mo.  124;  Wetherill  v.  Wethei-ill,  18  Pa.  St.  266;  Kee/er  v. 
Schwartz,  47  Pa.  St.  503;  Bingham^ s  Appeal,  64  Pa.  St.  345;  Dinisadow  v , 
Wilde,  63  Pa.  St.  170;  White y.  Hicks,  43  Barb. 64;  White\.  Hicks,  33  N.  Y. 
383;  Crabb,  Real  Prop.  §§  1994,  2037,  2039. 

In  Doe  V.  Sturges,  7  Taunt.  217,  one  of  three  executors  was  devisee  for  life, 
with  power  to  lease  the  premises  for  not  exceeding  21  years;  and  a  like  power, 
exercisable  after  his  death,  was  granted  to  the  surviving  exeputor.  The  ten- 
ant for  life  entered,  and  made  a  lease  for  42  years,  reserving  rent  to  hiujself. 
This  lease,  though  made  by  him  in  his  own  name,  and  not  as  executor,  was 
held  to  take  effect  for  its  full  term  out  of  his  legal  interest  as  executor;  his 
mere  entry,  and  thereafter  making  a  lease  inconsistent  alike  with  his  estate 
as  tenant  for  life,  and  his  duty  as  executor,  not  being  evidence  even  of  his 
own  assent  to  the  legacy,  which  assent  was  necessary  to  clothe  him  with  the 
right  to  lejise  in  his  character  of  tenant  for  life.    In  other  words,  not  having 
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at  the  time  of  granting  the  lease  anj  right  to  grant  it  as  an  individual,  he  was 
held  to  have  granted  it  as  executor,  though  he  did  not,  in  executing  the 
lease,  profess  to  act  in  that  capacity.  Tiie  opinion  of  the  court  was  delivered 
by  Chief  Justice  Gibbs. 

In  Allison  v.  Kurtz,  2  Watts,  185,  a  testator  directed  that  all  his  lands  be 
sold  by  his  executor,  and  that  the  proceeds,  over  and  above  certain  pecuniary 
legacies  to  his  daughters,  be  divided  among  his  sons;  one  of  whom,  Robert  by 
name,  qualifled  as  executor  of  the  will.  The  executor  did  not  sell;  but  the 
sons,  regarding  the  lands  as  their  own,  divided  them  by  metes  and  bounds,  and 
interchanged  warranty  deeds  of  bargain  and  sale  among  themselves,  so  as  to 
give  effect  to  their  scheme  of  voluntary  partition.  The  deeds  referred  to  the 
father's  will,  but  described  it  as  bequeathing  the  lands  directly  to  the  sons. 
Hichard,  the  executor,  participated  in  this  transaction,  but  only  as  an  individ- 
ual, not  as  an  executor;  executing  deeds,  as  did  the  rest,  in  his  private  and 
personal  capacity.  A  parcel  of  land  thus  conveyed  to  one  of  his  brothers  wjis 
sold  by  the  latter  on  the  same  day,  and  afterwards  passed  into  the  hands  of 
Kurtz,  who  was  a  purchaser  for  value.  Richard,  as  trustee  for  his  sisters, 
whose  pecuniary  portions  had  not  been  paid,  brought  ejectment  against  Kurtz, 
and  sought  to  recover  notwithstanding  his  own  deed  under  which  Kurtz 
claimed.  The  court,  holding  that  no  title  to  the  lands  passed  under  the  will 
to  the  testator's  sons,  but  that  Richard  as  executor,  by  virtue  of  a  statute  of 
Pennsylvania,  took  the  whole  title,  nevertheless  decided  that  the  deed  of  Rich- 
ard operated  upon  the  premises  in  dispute  by  reason  of  the  power  of  sale  con- 
ferred by  the  will,  and  was  a  good  execution  of  that  power.  In  delivering 
the  opinion  the  court,  by  Sargeant,  J.,  said:  "Here  was  a  design  to  convey 
the  estate,  manifested  by  a  sufficient  deed  of  bargain  and  sale.  The  parties 
supposeil  it  was  valid  as  a  conveyance  of  interest,  and  the  deed  did  not  recite 
or  refer  to  the  power  of  Richard  under  the  will.  The  fact  turns  out  to  be  that 
no  interest  existed.  The  deed,  then,  derives  validity  from  the  power  which 
the  grantor,  Richard,  clearly  had  under  the  will;  because  the  estate  can  pass 
in  no  other  way.  It  was  at  best  only  a  mistake  as  to  the  form  of  the  convey- 
ance; and,  though  the  power  is  not  referred  to,  the  vendee  has  the  right,  un- 
der established  legal  principles,  to  consider  it  as  a  muniment  of  title,  and  to 
resort  to  it  for  support,  when  the  supposed  foundation  of  his  title  proves  in- 
sufficient." This  case  clearly  rules  that  an  executor  having  title  as  such,  but 
no  title  as  ari  individual,  may  pass  title  by  his  warranty  deed  made  as  an  in- 
dividual; the  will  giving  him  power  to  sell  as  executor.  In  order  to  uphold 
the  alleged  deed  of  Burke  toRodahan  as  a  conveyance  of  all  that  Burke  could 
convey  in  his  character  of  executor,  it  is  not  necessary  to  go  further  than  this 
case  le;ids,  if  in  truth  Rodahan  purchased  of  Burke,  paid  value,  and  took  his 
deed. 

Much  is  said  in  the  books  of  an  intention  to  exercise  the  power,  and,  where 
a  purchaser  for  value  is  not  concerned,  the  absence  or  presence  of  such  inten- 
tion in  actual  consciousness,  as  matter  of  fact,  may  be  the  general  test  of 
efficacy.  But  even  then  it  is  questionable  whether  a  certain  and  specific  in- 
tention to  dispose  of  the  identical  property  covered  by  the  power,  though  no 
thought  of  the  power  were  present  to  the  mind,  is  not  only  the  intention  nec- 
essary, where  there  is  in  fact  no  interest  apart  from  the  power.  Sugden  says: 
"If  the  intention  to  pass  the  property  can  be  collected,  it  will  pass  under  the 
the  power,  although  the  donee  supposed  that  it  would  work  by  force  of  his  in- 
terest. There  is  no  conflict;  he  intends  the  property  to  pass,  and  thinks  he 
lias  all  the  interest  in  it,  whereas  he  really  has  only  a  power.  The  intention 
governs,  and  the  power  will  support  the  disposition."  1  Sugd.  Powers,  side 
p.  421.  Evei-y  purchaser  of  realty  for  value  takes  the  risk  of  his  vendor  btf 
ing  clothed  with  power  to  sell  at  the  time  of  the  sale,  and  by  the  mode  of  sale 
adopted;  but  he  is  not  bound  to  know  from  whence  the  power  is  derived,  or 
whether  it  springs  from  ownei-ship,  or  by  delegation  in  trust.    It  is  enough 
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that  there  be  authority  to  sell  and  convey  when  and  how  the  sale  is  made,  and 
the  conveyance  executed.  If  the  vendor  actually  sell  and  convey,  his  inten- 
tion to  do  so  is  manifested,  and  whether  in  his  own  mind  he  means  to  do  it 
in  one  character  or  another,  the  purchaser  need  not  know  nor  inquire;  pro- 
vided, only,  that  the  sale  and  conveyance  be  such  as  the  vendor  has  a  legal 
right  to  make.  If  the  rules  of  law  applied  to  the  conveyance,  in  the  actual 
circumstances,  treat  it  as  suflicient  to  pass  the  title,  it  will  have  that  effect. 
Of  course,  the  purchaser  could  derive  no  title  through  any  breach  of  trust  or 
fraud  on  the  part  of  the  trustee,  of  which  he  had  notice,  or  to  the  accomplish- 
ment of  which  he  knowingly  contributed;  nor  would  he,  as  against  benefi- 
ciaries of  the  trust,  take  any  title  which  the  trustee  could  not  impart  at  the 
time  in  the  mode  pursued.  Knorr  v.  Raymond,  73  Ga.  774,  and  cases  cited. 
Our  conclusion  is  that,  if  Bodahan  purchased  from  Burke,  not  knowing  of 
the  will,  paid  the  purchase  money,  and  took  a  deed  from  Burke,  he  thereby 
acquired  the  title,  both  legal  and  equitable,  to  the  premises  in  dispute. 

2.  But  we  think  the  jury  should  liave  been  so  instructed  as  not  to  relieve 
them  from  deciding  whether  the  deed  was  made  or  not.  Bodahan  did  not  set 
up  or  adduce  any  testimony  to  a  mere  parol  purchase,  but  relied  on  a  pur- 
chase consummated  by  a  conveyance  in  writing.  Moreover,  he  did  not  pro- 
fess to  have  dealt  with  Burke  as  executor  or  trustee,  but  testified,  on  the  con- 
trary, that  he  did  not  know  that  he  was  trustee,  and  had  never  heard  of  tlie  will. 
For  these  reasons  it  was  error  to  charge  the  jury,  as  set  out  in  the  tenth 
ground  of  the  motion  for  a  new  trial,  that  "if  you  believe  from  the  evidence 
that  the  defendant  bought  said  land  from  A.  T.  Burke  as  trustee  or  executor, 
and  paid  the  purchase  money  therefor,  and  went  into  possession  under  such 
purchase,  then  I  charge  you  that  defendant  got  the  legal  title  to  the  premises 
in  dispute,  whether  any  deed  was  made  or  not." 

We  have  above  indicated  sufficient  cause  for  disapproving  this  charge,  but 
were  the  charge  applicable  to  tlie  facts  of  the  case,  it  would  still  be  open  to 
the  grave  question  whether  a  sale  of  land,  made  by  a  person  in  his  individual 
capacity,  attended  with  payment  of  the  purchase  money,  and  entry  into  pos- 
session by  the  purchaser,  would  be  a  valid  execution  of  a  power  to  sell,  lodged 
in  the  vendor  as  executor  or  trustee.  Is  it  not  going  far  enough  to  treat  an  in- 
dividual deed  as  sufficing  to  execute  a  trust  power?  Are  there  not  consid- 
erations both  of  principle  and  policy  against  allowing  a  trustee  to  part  with 
title  to  the  trust  land,  especially  to  contract  it  away  as  his  own,  without  af- 
fording written  evidence  of  alienation?  Powers  of  selling  realty  are  to  be 
executed  in  the  mode,  if  any,  prescribed  in  the  instrument  which  creates 
them,  and,  if  none  is  prescribed,  should  it  not  be  implied  that  the  mode  in 

feneral  use  for  conveying  land  is  the  one  to  be  observed?  Crabb,  Beal  Prop. 
§  1987,  2032;  Boahart  v.  Emns,  5  Whart.  562.  In  Silverthom  v.  McKin- 
ster,  12  Pa.  St.  67,  a  sale  of  land  made  by  executors,  as  such,  though  in  parol, 
with  possession  delivered,  was  held  a  good  execution  of  their  power  of  sale, 
so  far  as  to  pass  an  equitable  estate;  and  a  previous  Pennsylvania  case  is  cited 
as  so  ruling.  Taylor  v.  Adams,  2  Serg.  &  B.  534.  These  cases  relate  to  sales 
by  executors  in  their  character  as  executors,  and  hence  their  doctrine  would 
not  be  broad  enough  to  include  the  present  case, — one  in  which  the  purchaser 
dealt  with  his  vendor,  paid  him,  and  took  possession  under  him  as  an  indi- 
vidual, and  not  as  filling  any  fiduciary  capacity.  To  say  that  he  could  thus 
acquire  a  perfect  equity  equivalent  to  the  legal  title,  without  even  showing 
that  the  trust-estate  got  the  benefit  of  the  purchase  money,  would  seem  to  be 
going  quite  beyond  both  principle  and  authority.  In  the  absence  of  a  deed  or 
w  riting  of  any  kind,  it  would  be  little  enough  for  even  a  court  of  equity,  as 
a  condition  ot  aiding  the  purchaser  in  perfecting  his  title,  to  require  him  to 
show  that  purchase  money  paid  to  the  vendor  as  money  of  the  vendor  person- 
ally was  treated  by  the  latter  as  trust  funds,  and  applied  for  the  use  of  the 
trust-estate.    Nothing  said  in  White  v.  Cook,  73  Ga.  164,  militates  against 
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ibis  suggestion,  construing  the  opinion  delivered  in  that  case  as  a  whole,  and 
as  taking  tone  and  color  from  the  facts  on  which  it  was  predicated. 

3.  We  also  think  that  the  charge  of  the  court  set  out  in  the  sixth  and  ninth 
grounds  of  the  motion  for  a  new  trial  should  have  been  omitted,  as  inappli- 
cable to  the  precise  facts  of  the  case,  and  as  giving  undue  support  by  mere 
presumptions  of  law  to  a  theory  (favorable  to,  but  not  advanced  by,  the  de- 
fendant) that  the  deed  was  made  by  Burke  as  executor  or  trustee.  There  was 
absolutely  no  evidence  that  Burke  made  the  deed  as  executor  or  trustee,  and 
the  copy  which  Bodahan  verified  as  correct  did  not  so  import.  Moreover, 
the  founding  of  one  presumption  on  another — such  as,  the  law  presumes  that 
every  man  does  his  duty,  and  therefore  the  law  presumes  this  man  did  so  and 
so — is  not  a  safe  mode  of  stating  presumptions  to  a  jury,  where  there  is  any 
chance  of  misapplying  the  wider  presumption  to  some  other  part  of  the  case. 
The  presumption  that  every  man  does  his  duty  is  liable  to  great  abuse.'  On 
it  alone  the  jury  might  by  a  blunder  always  find  for  the  defendant.  If  every 
man  does  his  duty,  no  plaintiff  ought  to  recover.  The  charge  as  to  the  nat- 
ure and  effect  of  the  alleged  deed,  adapting  the  charge  to  the  evidence  in 
this  record,  ought  to  have  been,  in  substance,  that  if  Burke,  as  an  individual, 
after  qualifying  as  executor,  and  while  still  in  office  as  executor,  made  a  deed 
of  bargain  and  sale,  duly  executed,  conveying  the  premises  to  Bodahan,  and 
Bodahan  paid  him  therefor  a  valuable  consideration,  not  knowing  of  the  will, 
or  that  he  was  executor,  the  deed  operated  as  an  execution  of  the  power  of 
sale  created  by  the  will,  and  its  legal  effect  was  to  pass  the  title  into  Bodahan. 
The  reason  for  making  here  no  reference  to  Burke's  character  as  trustee  is 
that,  while  his  power  to  sell  as  executor  extended  to  a  sale  for  the  payment  of 
the  debt  of  his  testatrix,  his  power  to  sell  as  trustee  perhaps  did  not,  and  may 
not  have  been  legally  exercisable  until  after  that  debt  was  paid;  and  it  seems 
that  the  debt  has  not  even  yet  been  paid  in  full.  The  reason  for  making  no 
allusion  to  an  interest  in  Burke  as  an  individual  is  that,  according  to  the  evi< 
dence  now  in  the  record,  he  had  no  such  interest  when  the  deed  is  alleged  to 
have  been  executed;  nor  is  there  any  evidence  tending  to  show  that  he  had. 
If,  for  any  reason,  the  deed  would  not  operate  to  pass  title  under  the  power 
of  sale  in  the  will,  then,  if  Burke  afterwards  inherited  from  his  deceased  chil- 
dren an  interest  in  the  premises,  that  interest  would  pass  to  Bodahan  by  vir- 
tue of  the  deed,  on  the  principle  of  estoppel.  Code,  §  2699;  Parker  v.  Jones, 
hi  Ga.  204.  Of  course,  this  aspect  of  the  case  as  to  the  effect  of  the  deed  on 
that  interest,  in  the  event  supposed,  would  be  proper  matter  for  instructions 
to  the  jury. 

4.  A  letter  written  by  A.  T.  Burke  to  Bodahan,  in  December,  1869,  was 
offered  in  evidence  by  the  latter,  and  admitted,  over  objections  for  irrelevancy, 
etc. ,  by  the  court.  (Fourth  ground  of  the  motion  for  a  new  trial. )  The  letter 
is  copied  at  length  in  the  record.  It  speaks  of  ''our  land  trade;"  says  t^e 
.and  was  bought  by  Burke  of  Appleton  Mandeville;  states,  as  matter  of  law, 
that  the  vendor's  lien  is  waived  by  taking  personal  security;  that  there  is 
no  vendor's  lien  as  against  a  purchaser  without  notice;  and,  as  matter  of 
fact,  that  he  (Burke^  knows  Bodahan  to  be  such  a  purchaser.  It  purports 
to  be  a  reply  to  a  letter  from  Bodahan,  and  expresses  the  hope  that  his  fears, 
if  he  has  any,  will  be  quieted.  If  the  plaintiff,  Mrs.  Terry,  claimed  alone  un- 
der the  devise  to  herself  in  her  mother's  will,  there  might  be  some  doubt  as 
to  the  admissibility  of  this  letter;  at  all  events  its  admissibility  would  be  less 
obvious.  But  she  sues  for  the  whole  land,  the  whole  interest  in  it,  and,  in  ad- 
dition to  her  own  demise,  lays  demises  severally  from  her  deceased  father, 
brother,  and  sister.  Of  course,  on  these  demises  from  deceased  persons  there 
can  be  no  recovery,  {Head  v.  Driver,  3S.  E.  Bep.  621,  last  term;)  but  they 
serve  to  make  plain  her  purpose  not  to  limit  her  own  demise  to  the  one  undi- 
vided third  interest  which  she  took  by  the  will.  By  our  law  of  descent,  she 
and  her  father  inherited  equally  from  her  brother  and  sister;  so  that  her 
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father,  if  he  made  no  sale  to  Bodahan,  was  owner  of  one-third  and  she  of  two- 
thirds  of  the  premises,  when  the  letter  was  written,  both  of  the  deceased  chil- 
dren having  died  before  that  time.  Tlie  contents  of  the  letter  were  thus  dec- 
larations made  by  her  father  against  his  interest;  and  if  the  one  undivided 
third  inherited  by  him  passed  on  his  death  to  tlie  plaintiff,  as  his  sole  heir  at 
law,  she,  claiming  now  in  privity  with  him.  would  be  affected  by  his  admis- 
sions, so  far,  at  least,  as  the  interest  derived  from  liim  by  inheritance  is  con- 
cerned. It  surely  needs  no  authority  to  prove  that  admissions  of  the  ancestor, 
which  would  affect  him  were  he  the  party,  are  receivable  in  evidence  against 
the  heir.  We  have  seen  already  that  if  the  alleged  deed  was  made  by  Burke, 
under  circu Distances  that  prevented  it  from  passing  the  trust  title,  it  would 
transmit  to  Rodahan  any  title  which  Burke  may  have  acquired  in  his  own 
right  after  the  execution  of  the  deed.  Thus,  the  deed  would  be  a  defense  to 
t)ie  action  as  to  one  undivided  third  of  the  premises.  The  letter  was  strong 
circumstantial  evidence  that  such  a  deed,  or  at  least  some  deed,  to  Rodahan, 
had  been  executed  by  Burke;  and  the  paper  being  lost,  and  the  subscribing 
witnesses  as  well  sCs  Burke  being  dead,  circumstantial  evidence  to  prove  exe- 
cution was  admissible,  and  might  be  sufficient  to  establish  the  fact.  Payne 
V.  Ormond,  44  Ga.  515.  That  the  letter  refers  to  these  premises  is  morally 
certain,  from  several  allusions  found  in  it;  one  to  Appleton  Mandeville,  who. 
together  with  Stewart,  executed  the  deed  to  Mrs.  Burke's  trustee,  and  gave 
his  testimony  at  the  trial. 

5.  The  only  remaining  question  necessary  to  notice  is  whether  Rodahan  was 
a  competent  witness  in  his  own  favor,  notwithstanding  Burke,  from  whom 
he  claimed  to  have  derived  title  and  possession,  was  dead.  Thecourt  held  him 
competent  as  to  all  matters  except  such  as  transpired  between  himself  and 
Burke.  (Eleventh ground  of  the  motion  for  a  new  trial.)  In  point  of  fact  he 
testified  to  many  of  these  excepted  matters;  but  to  this,  as  the  court  certifies, 
there  was  no  objection,  so  that  we  have  only  to  determine  whether  he  was 
wholly  incompetent.  The  parties  to  the  case  on  trial  were  both  alive.  Burke's 
administrator  was  not  a  party,  nor  could  Burke's  general  estate  be  affected 
by  the  result.  There  is  certainly  no  doubt  of  Rodahan's  competency  to  prove 
his  possession  after  the  death  of  Burke,  and  the  value  of  the  priemises  there- 
after for  mesne  profits.  Code,  §  3854;  Rose  Y.West,  50  Ga.  480.  And  the 
general  proposition  that  he  could  testify  to  any  act  or  fact  with  which  his  de- 
ceased vendor  had  no  connection,  is  countenanced  by  several  cases  decided  by 
this  court.    Judgment  reversed. 


(T9  Off.  B72> 

Baker  v,  Bancroft. 

{Supreme  Court  of  Oeorgia.    October  4, 18S7.) 

^  Wills— Proof  of  Execution— Compbtenct  of  Witness. 

One  of  three  Bubscribing  witnesses  to  a  will,  being  named  as  sole  executor,  may 
propound  it  for  probate  iiisolemn  form ;  and  on  the  trial  of  a  caveat  he  is  a  compe- 
tent witness,  under  Code  Ga.  %  8854,  to  prove  the  execution  of  the  Instrument. 

fi.  KXECUTORS  AND  ADMINISTRATORS— LETTERS  TESTAMENTARY. 

Not  only  judgment  of  probate  may  be  rendered  at  his  Instanoe,  but  Judgment 
granting  him  letters  testamentary. 
8.  Same— Costs— Liability  of  Estate. 

The  usual  rule  Is  that  in  a  court  of  law  costs  are  to  be  paid  by  the  losing  party, 
and  not  out  of  the  estate  or  fund  in  eontroversy;  and  this  rule  applies  to  the  pres- 
opt  case,  there  being  no  motion  to  apportion  the  costs. 
(SylUibuB  by  the  Court.) 

Error  from  superior  court,  Fulton  county;  Marshall  J.  Clarke,  Judge. 
Hillyer  &  Bro.,  for  plaintiff  in  error.    No  appearance  for  defendant  in 
error. 

Bleck];,et,  C.  J.    A  married  woman  made  her  will  in  1885,  and  died.    The 
will  dlspused  of  real  and  personal  estate.    All  the  personalty  was  given  to  her 
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daughter;  the  realty  was  to  be  sold,  and  the  proceeds,  after  paying  her  debts 
and  the  expense  of  administration,  were  to  be  divided  equally  between  her 
daughter  and  her  husband.  Another  person  was  appointed  executor.  No  leg- 
acy or  devise  was  given  to  him.  He  was  one  of  the  subscribing  witnesses  to 
the  will;  there  were  only  two  others.  He  propounded  the  will  for  probate  in 
solemn  form,  and  his  application  was  caveated  by  the  husband.  By  appeal, 
the  proceeding  passed  from  the  court  of  ordinary  to  the  superior  court.  It 
was  there  tried,  and  a  verdict  rendered  setting  up  the  will.  Judgment  was 
rendered  upon  that  verdict,  declaring  that  the  will  was  the  last  will  of  the  tes- 
tatrix, and  providing  for  the  granting  of  letters  testamentary  to  the  executor, 
and  for  coses  against  the  caveator,  A  motion  was  made  to  set  aside  the  judg- 
ment; that  motion  was  overruled. 

1.  Three  points  are  presented.  The  first  is  that  the  will,  having  only  two 
witnesses  besides  the  executor,  could  not  be  probated  at  all  on  his  application; 
that,  whether  it  might  be  upon  the  application  of  others,  it  could  not  be  upon 
his;  that  he  could  not  be  both  pai-ty  and  witness.  A  motion  was  made  some 
time  in  the  progress  of  the  case  to  dismiss  it  for  the  want  of  a  proper  party 
as  propounder.  We  hold  that  he  was  a  competent  witness  to  attest  the  wiU. 
One  of  three  subscribing  witnesses  to  a  will,  being  named  as  sole -executor, 
may  propound  it  for  probate  in  solemn  form ;  and  on  the  trial  of  a  caveat  he 
is  a  competent  witness,  under  the  Code  of  Georgia,  §  3854,  to  prove  the  exe- 
cution of  the  Instrument.  We  think  it  follows  from  the  language  of  that  sec- 
tion that  his  interest  does  not  in  any  way  disqualify  him  from  testifying  in 
the  case;  and  we  cite  Jones  v.  Hahereham^  63  Ga.  146;  Stewart  v.  ffarrimar^, 
56  N.  H.  25.  22  Amer  Rep.  408.  The  requirement  of  our  Code,  (section  2414,) 
as  to  the  attestation  of  wills,  is  that  there  shall  be  three  or-  more  competent 
witnesses;  and  by  section  3854  all  are  competent  unless  they  are  excepted  in 
the  statute;  and  there  is  no  exception  as  to  an  executor. 

2.  The  next  point  was  that  if  he  was  competent  to  probate  the  will  and 
obtain  judgment  of  probate,  he  was  not  competetent  to  obtain  a  judgment 
granting  to  himself  letters  testamentary,,  upon  his  own  evidence,  but  that, 
when  the  will  was  proved,  the  ordinary  would  have  to  treat  it  as  a  case  for 
the  appointment  of  an  administrator  with  the  will  annexed .  We  thi  nk,  for  the 
same  reason  given  before,  that  not  only  judgment  of  probate  may  be  rendered 
at  his  instance,  but  judgment  granting  him  letters  testamentary. 

3.  A  third  point  was  as  to  the  costs;  and  it  is  very  likely  that,  to  the  ex- 
tent of  the  costs  that  would  necessarily  have  accrued  on  the  executor's  appli- 
cation to  probate  the  will,  the  estate  ought  to  bear  the  burden;  but  as  to  any 
cost  that  resulted  from  resisting  the  probate,  the  usual  rule  ought  to  apply, 
and  the  losing  party  ought  to  bear  it.  The  general  rule  laid  down  by  the 
Code,  §  3675,  is  that  the  party  that  fails  or  is  cast  must  pay  the  costs.  An 
exception  may  exist  to  the  extent  of  the  costs  of  probate  that  would  accrue  in 
the  absence  of  litigation.  That  seems  to  be  indicated  by  the  case  of  Vamer  v. 
Qoldsby,  22  Ga.  302.  But  here  there  was  no  effort  to  separate  the  costs.  The 
question  came  up  in  the  court  below  only  on  a  motion  to  set  aside  the  whole 
judgment,  this  being  made  one  of  the  grounds  of  that  motion;  and  of  course 
the  whole  judgment  ought  not  to  have  been  set  aside  because  costs  may  have 
been  awarded  improperly.  It  would  have  been  enough  to  modify  the  judg- 
ment, and  set  it  aside  as  to  costs  only,  but  there  was  nothing  of  that  sort  pro- 
posed. The  usual  rule  is  that  in  a  court  of  law  costs  are  to  be  paid  by  the 
lodng  party,  and  not  out  of  the  estate  or  fund  in  controversy;  and  this  rule 
applies  to  the  present  case,  there  being  in  the  court  below  no  motion  to  the 
apportion  costs.    Judgment  affirmed. 
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(80  Ga.  175) 

LnriKasTON  et  al.  e.  Anderson. 
(Supreme  Court  of  Georgia.    January  13, 1888.) 

Prikcipai.  and  Surett— Remedy  of  Surett—Subeogation. 

The  sureties  od  a  defaulting  tax  collector's  bond,  after  discharginff  the>L  /a.  is- 
sued against  them  and  their  insolvent  principal,  and  thus  satisfying  the  state  for  all 
taxes  due  to  it  from  the  tax-payers  of  the  county  for  the  given  year,  are  subrogated 
for  their  reimbursement  to  the  rights  of  the  state  for  the  uncollected  tax  of  that 
year;  and,  when  executions  for  unpaid  state  taxes  have  not  been  issued,  may  re- 
cover such  taxes  by  bill  in  equity.  There  is  no  strictly  legal  remedy  available  to 
the  sureties,  and  hence  equity  will  intervene  for  their  reUef.^ 

{Syllabus  hy  the  Court.) 

Error  from  superior  court,  Newton  county;  Boynton,  Judge. 

Action  by  the  sureties  on  a  tax  collector's  official  bond  against  one  Ander- 
son, a  citizen  who  was  in  default  for  taxes  due.  The  sureties  had  been  com*- 
pelled  to  satisfy  a  fl,  fa.  issued  for  a  balance  of  taxes  not  paid  over  by  their 
principal,  and  claim  the  right  to  be  reimbursed  by  subrogation  to  tho  state's 
rights  against  delinquent  tax-pajers.  From  a  judgment  dismissing  their  bill 
plaintififs  bring  error. 

/.  if.  Pajce^  by  brief,  for  plaintiffs  in  error.  Middlehrooks  i&  Edwards,  foi 
defendant  in  error. 

Bleckley,  C.  J.  The  bill  having  been  dismissed  upon  demurrer,  the  gen- 
eral question  whether  it  contained  equity  subdivides  into  two  questions, — one 
as  to  the  right,  the  other  as  to  the  remedy. 

1.  The  tax  collector  of  Newton  county,  for  the  year  1884,  having  made  de- 
fault, the  comptroller  general  issued  a/t./a.  against  him  and  the  sureties  on 
his  official  bond  for  the  amount  of  state  taxes  not  paid  over.  A  balance  on 
this  fl./a.,  not  paid  by  the  collector,  was  paid  by  the  sureties,  so  that  the 
state  was  satisfied  in  full.  The  effect  of  this  was  to  subrogate  the  sureties, 
"both  at  law  and  in  equity,  to  all  the  rights  of  the  creditor,"  (the  state.)  and 
entitle  them,  "also,  to  be  substituted  In  place  of  the  creditor  as  to  all  securi* 
ties  held  by  him  (the  state)  for  the  payment  of  the  debt."  Code,  §§  2176, 
2177;  McLewis  v.  Fergerson,  59  Ga.  647.  For  the  doctrine  prior  to  the  Code, 
see  Wood  v.  Tompkins,  28  Ga.  159;  notes  to  Bering  v.  Earl  of  Winchelsea^ 
1  White  &  T.  Lead.  Cas.  Eq.  ICX).  Among  the  resources  of  the  state  for  real- 
izing the  taxes  as  to  which  the  collector  was  in  default  were  the  uncollected 
taxes  due  to  the  state  from  the  tax-payers  of  Newton  county  for  the  year  1884. 
The  default  of  the  collector  arose  in  part  from  not  collecting  and  paying  ovei 
these  taxes.  Had  the  state  failed  to  realize  on  the  bond  of  the  collector,  it 
might  have  caused  the  successor  of  the  collector  to  issue  executions  therefor 
and  enforce  payment  of  the  same.  These  unpaid  taxes,  due  from  citizens, 
were  not  discharged  when  the  collector  and  his  sureties  responded  to  the  state 
for  the  collector's  default  in  not  collecting  and  paying  them  over.  The  pres- 
ent bill,  filed  by  the  sureties  against  Anderson,  charges  that  Anderson  owed 

1  The  doctrine  of  subrogation  is  so  administered  as  to  secure  essential  justice,  without 
/egard  to  form,  and  is  independent  of  any  contractual  relation  between  the  pjorties  to 
be  affected  by  it.  McNeil  v.  Miller,  (W.  Va.)  2  S.  E.  Rep.  835.  Subrogation  takes  place 
only  where  one  has  performed  the  obligations  of  another,  or  has  paid  nis  own  debt,  the 
burden  of  which  has  been  assumed  by  another  for  a  valuable  consideration,  or  when  he 
I  as  paid  incumbrances  for  the  protection  of  his  own  title  or  interest,  the  payment  of 
which  he  has  not  assumed  by  contract  Birke  v.  Abbott,  (Ind.)  1  N.  E.  Hep.  ^.  See, 
also,  concerning  the  principles  that  govern  subrogation,  and  their  application,  Blake  v. 
Bank,  (Mass.)  12. N.  E.  Rep.  414;  Binford  v.  Adams.  (Ind.)  3  N.  E.  Rep.  753,  and  note; 
Knoblauch  v.  Foglesong,  (Minn.)  33  N.  W.  Rep.  805,  and  note;  Bush  v.  Wadsworth, 
(Mich.)  27  N.  W.  Rep.  532,  and  note;  Bank  v.  Thompson,  (Iowa,)  34  N.  W.  Rep.  184; 
Bolton  V.  Lambert,  (Iowa,)  34  N.  W.  Rep.  294;  Pearce  v.  Bryant,  (Dl.)  18  N.  E.  Rep. 
561;  Troxall  V.  SUverthome,  (N.  J.)  11  Atl.  Rep.  684;  Scriven  v.  Hursh,  (MichOiSe  N. 
W.  Rep.  54;  Perry  v.  Adams,  (N.  C.)  8  S.  E.  Rep.  780;  Moorehead  v.  Homer,  (W.  Va.) 
4  8.  £.  Rep.  448. 


Digitized  by 


Google 


Ga.]  HALL  r.  HUFF.  49 

a  certain  amount  for  taxes  assessed  against  him  for  the  year  1884;  that  the 
collector  died  insolvent,  in  June,  1885,  not  having  collected  from  Anderson, 
nor  issued  any  execution  against  him;  that  the  collector,  before  his  death,  au- 
thorized one  of  the  sureties  to  receive  payment  from  Anderson,  and  placed  in 
his  hands  the  official  receipt  to  be  delivered  to  Anderson  when  payment  should 
be  made;  and  that  this  was  done  towards  reimbursing  the  sureties  for  their 
outlay  in  responding  to  the  state  on  the  bond.  This  alleged  act  of  the  col- 
lector may  be  treat^  as  an  equitable  assignment  of  whatever  right  the  col- 
lector had  against  Anderson,  and  the  doctrine  of  subrogation  would  invest 
the  sureties  with  whatever  rights  the  state  had  against  him;  so  that  the  rights 
both  of  the  collector  and  the  state  to  require  Anderson  to  pay  his  state  taxes 
for  the  year  1884  are  now  vested  in  these  sureties,  the  complainants  in  the  bill. 
So  much  f  of  the  right. 

2.  Now  as  to  the  remedy.  Doubtless  the  Code  contemplates  that  subroga- 
tion to  the  rights  of  a  creditor  shall  be  attended,  ordinarily,  with  subrogation 
to  all  his  remedies,  legal  and  equitable;  but  the  remedy  for  taxes  due  the  state 
is  not  suit,  but  execution  in  the  first  instance.  Code,  §  886.  Where  the  state 
has  been  satisfied,  and  no  execution  has  issued,  there  is  no  mode  of  constrain- 
ing the  state  or  its  oflScers  to  issue  execution  for  the  use  of  sureties  who  may 
be  entitled  to  reimbursement.  There  is  no  provision  of  law  on  that  subject. 
The  analogies,  under  such  circumstances,  point  to  equity  as  the  forum  for  re- 
lief. A  direct  action  at  law  by  these  sureties  against  a  derelict  tax-payer 
would  fail  for  want  of  privity;  and  an  equitable  action  at  law  is  simply  the 
equivalent  of  a  bill.    Between  the  two  the  suitor  has  his  election. 

The  court,  we  think,  erred  in  sustaining  the  demurrer  and  dismissing  the 
bill.    Judgment  reversed. 

^^  ^^'  '^^  Hall  et  at.  «.  Huff  et  ai. 

{Supreme  Court  of  Georgia,    October  26, 1887.) 

L  JtJDGMBNT— Amendment  op. 

Where,  upon  a  bill  against  several  defendants  residing  in  the  county,  and  two  re 
siding  out  of  the  county,  charging  fraud,  etc.,  upon  the  non-resident  defendants, 
and  notice  of  the  fraud,  etc.,  by  the  resident  defendants,  the  jury,  by  their  verdict, 
negative  this  notice  as  to  all  of  the  resident  defendants,  and  also  negative  the  fraud 
as  to  one  of  the  non-resident  defendants,  and  thereupon  a  decree  is  entered  deny- 
ing any  relief  whatever  as  to  the  resident  defendants,  the  complainant  is  not  en- 
titled to  have  the  decree  amended  at  a  subsequent  term  of  the  court,  so  as  to  charge 
the  non-resident  defendants  jointly,  one  as  principal  and  the  other  as  surety,  upon 
a  bond  in  which  they  alone  are  the  obligors,  and  to  which  the  resident  defendants 
are  all  strangers,  though  the  bond  be  set  forth  in  the  bill  with  a  prayer  for  a  decree 
thereon  in  the  event  the  suit  fails  as  against  the  resident  defendants ;  there  being 
in  the  verdict  of  the  jury  no  finding  touching  a  breach  of  the  bond,  or  touching  any 
liability  thereon  whatsoever,  and  the  answers  to  the  bill  not  containing  admissions 
upon  which  a  decree  on  the  bond  could  be  founded.  The  verdict  consisting  wholly 
of  answers  by  the  jury  to  specific  questions  propounded  b^  the  court,  and^  no  ques- 
"     k  or      ' 


tions  relating  to  a  breach  of  the  bond  or  damages  for  such  oreach  having  been  pro- 
pounded, and  the  bond  being  a  sort  of  excrescence,  not  part  of  the  main  contro- 
versy, and  being,  moreover,  a  proper  subject-matter  for  an  action  at  law  in  the 
county  where  the  makers  of  it  reside,  the  fair  presumption  is  that  no  trial  took 

glace  as  to  it,  and  that  recovery  upon  it  was  not  sought  or  insisted  upon  at  th& 
earing. 
3.  Parties— J01NBBR--SEPARATB  Relief. 

Where  the  court  acquires  jurisdiction  against  non-resident  defendants  by  virtue 

of  a  prayer  for  relief  against  them  jointly  with  resident  defendants,  can  separate 

relief  {gainst  them  be  decreed  after  the  claim  of  the  biU  for  joint  rehef  has  proved 

unfounded,  and  all  relief  against  the  resident  defendants  has  been  denied,  query. 

{SyU(ibu8  lyy  the  Cottrt.) 

Error  from  superior  court,  Fulton  county;  Hammond,  Special  Judge. 

Action  by  Hall  et  aL,  plaintiffs  in  error,  against  Huff  et  al.,  defendants  in 
error.    From  a  denial  of  a  motion  to  amend  a  final  decree  for  defendants  at  a 
subsequent  term  of  the  superior  court,  complainants  bring  error* 
v.Ss.E.no.l — 4 
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F.  P.  Westmoreland  and  James  A.  Gray,  for  plaintiffs  in  error.  Candler, 
Thompson (&  Candler,  and  A,  A.  Manning,  for  defendants  in  error. 

Bleckley,  C.  J.  There  was  a  trust  in  favor  of  the  wife  and  children  of 
the  trustee.  The  property  was  realty  situated  in  this  city.  The  deed  pro- 
vided that  it  could  be  sold  by  leave  obtained  upon  appliciition  of  the  trustee 
and  all  the  beneficianes,  to  the  chancellor.  Such  application  took  place,  leave 
was  granted,  and  an  exchange  was  made  with  a  certain  person  for  other 
property  situated  in  another  county.  The  wife  of  the  trustee  died,  leaving  an 
only  child,  who  was  then  the  sole  beneOciary.  She  Aled  a  bill  in  Fulton 
county  against  her  father,  fthe  trustee,)  and  the  purchaser  under  him,  both 
of  whom  were  residents  of  Whitfield  county,  to  set  aside  that  exchange.  She 
alleged  fraud  and  combination  between  them,  and  attacked  thebrder  of  sale 
on  the  ground  that  her  mother's  consent  had  been  procured  to  the  application 
from  which  it  resulted  by  false  and  fraudulent  representations  of  the  pur- 
chaser as  to  the  character  and  value  of  the  property  which  he  gave  for  the 
trust  property,  and  by  undue  influence  of  her  father,  the  trustee.  Several 
residents  of  Fulton  county  were  also  parties  defendant.  It  was  alleged  that 
they  had  purchased  from,  and  still  held  the  trust  property  under,  this  first 
purchaser,  with  notice  of  the  matters  that  rendered  the  sale  or  exchange  by 
the  trustee  invalid.  The  bill  also  set  forth  that,  upon  granting  the  order  of 
sale,  a  bond  from  the  trustee,  with  security,  had  been  required  for  the  faith- 
ful conduct  of  the  sale,  and  for  due  application  and  use  of  the  proceeds.  It 
was  alleged  that  the  surety  upon  that  bond  was  the  first  purchaser.  The  bond, 
the  obligee  in  which  was  not  the  beneficiary  of  the  trust,  but  the  ordinary 
of  Fulton  county,  and  his  successors  in  oflice,  was  set  forth  in  the  bill  by  way 
of  exhibit;  and  there  was  a  prayer  that,  in  case  the  sale  should  not  be  set 
aside,  and  the  land  recovered,  a  decree  be  rendered  against  the  makers  of  the 
bond  for  damages.  The  special  prayers  relating  to  the  main  purpose  and  ob- 
ject of  the  bill  were  for  setting  aside  the  sale,  the  cancellation  of  deeds,  ac- 
count by  all  the  defendants  for  rents  and  profits,  etc.  There  was  also  a  gen- 
eral prayer  for  relief.    The  obligee  in  the  bond  was  not  a  party  to  the  bill. 

All  the  defendants  answered,  and  the  case  came  to  a  hearing  before  a  jury, 
and  on  that  liearing  quite  a  number  of  questions  were  propounded  to  and  an- 
swered by  the  jury.  The  answers  to  some  of  the  questions  were,  in  substance, 
that  the  first  purchaser  made  false,  but  not  fraudulent,  representations  to 
procure  the  assent  of  the  complainant's  mother  to  the  application  for  the  order 
of  sale;  that  these  representations,  together  with  the  undue  influence  of  the 
trustee,  procured  her  assent;  that,  nevertheless,  she  had  full  and  fair  oppor- 
tunity to  examine  for  herself  the  property  taken  in  exchange;  that  it  was  of 
less  value  than  the  trust  property,  the  difference  being  ;^4, 600;  that  there  was 
no  conspiracy  with  the  trustee  by  the  purchiiser  to  misapply  the  fruits  of  the 
exchange;  that  there  was  not  a  substantial  compliance  with  the  requisitions 
of  the  chancellor  in  the  matter  of  giving  bond  and  security;  and  that  the  res- 
ident defend  ants  purchased  and  paid,  without  notice  of  any  abuse  of  the  trust. 
Upon  these  and  other  findings  of  the  jury  the  court  rendered  a  decree  denying 
all  relief  against  tlie  resident  defendants,  and  confirming  their  title  to  all  the 
property  that  they  had  purchased.  There  was  no  other  decree  at  that  time 
made.  At  a  subsequent  term  of  the  court  the  complainant  moved  to  amend 
the  decree,  and  offered  an  amendment  written  out,  which  the  court  was  re- 
quested to  allow  and  adopt.  Notice  was  given  of  the  motion ;  it  was  resisted ; 
the  court  denied  it;  and  the  denial  of  it  is  the  subject-matter  of  this  writ  of 
error. 

It  appeared  upon  the  face  of  the  bill  that  the  trustee  and  the  first  purchaser, 
against  whom  this  amended  decree  was  applied  for,  both  resided  out  of  the 
county.  The  complainant,  by  her  proposed  amendment,  sought  to  obtain  a 
decree  against  the  non-resident  defendants,  one  as  principal  and  the  other  as 
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surety  jointly  upon  the  bond,  for  the  difference  in  value,  as  found  by  tlie  jury, 
between  the  property  received  and  the  property  given  in  exchange.  The  an- 
swers of  these  defendants,  as  set  forth  in  the  record,  do  not  contain  any  ad- 
missions upon  which  a  decree  against  them  upon  the  bond  could  be  rested; 
and  the  jury  did  not  hear  or  answer  any  question  touching  a  breach  of  the 
bond,  or  the  liability  of  any  person  tlierefor.  The  only  allusion  to  any  bond 
in  their  findings  declares  that  there  was  not  a  substantial  compliance  with  the 
chancellor's  order  as  to  giving  bond  and  security.  It  will  be  observed  that 
before  this  amendment  was  applied  for  the  cause  had  terminated  by  a  final 
decree  as  to  all  of  the  resident  defendants.  There  was  as  to  them  no  case 
pending;  and  this  supplementary  proceeding  is  one  that  is  carried  on  exclu- 
sively against  non-residents,  when  they  have  been  severed  by  final  decree 
from  all  the  defendants  that  gave  the  court  in  Fulton  county  any  jurisdiction. 

1.  Where,  upon  a  biU  against  several  defendants  residing  in  the  county,  and 
two  residing  out  of  the  county,  charging  fraud,  etc.,  upon  non-resident  de- 
fendants, and  notice  of  the  fraud,  etc.,  by  the  resident  defendants,  the  jury,  by 
their  verdict,  negative  this  notice  as  to  all  of  the  resident  defendants,  and  also 
negative  the  fraud  as  to  one  of  the  non-resident  defendants,  and  thereupon  a 
decree  is  entered  denying  any  relief  whatever  as  to  the  resident  defendants,  the 
complainant  is  not  entitled  to  have  the  decree  amended  at  a  subsequent  term 
of  the  court  so  as  to  charge  the  non-resident  defendants  jointly,  one  as  princi- 
pal and  tlie  other  as  surety,  upon  a  bond  in  which  they  alone  are  the  obligors, 
and  to  which  the  resident  defendants  are  all  strangers,  though  the  bond  b^  set 
forth  in  the  bill,  with  a  prayer  for  a  decree  thereon  in  the  event  the  suit  fails  as 
against  the  resident  defendatits;  there  being  in  the  verdict  of  the  jury  no  find- 
ing touching  a  breach  of  the  bond,  or  touching  any  liability  thereon  whatso- 
ever, and  the  answers  to  the  bill  not  containing  admissions  upon  which  a  de- 
cree on  the  bond  could  be  founded.  The  verdict  consisting  whoUy  of  answei'S 
by  the  jury  to  specific  questions  propounded  by  the  court,  and  no  questions 
relating  to  a  breacii  of  the  bond,  or  damages  for  such  breach,  having  been 
propounded,  and  the  bond  being  a  sort  of  excrescence,  not  part  of  the  main 
controversy,  and  being,  moreover,  a  proper  subject-matter  for  an  action  at 
law  in  the  county  where  the  makers  of  it  reside,  the  fair  presumption  is  that 
no  trial  took' place  as  to  it,  and  that  recovery  upon  it  was  not  sought  or  in- 
sisted upon  at  the  hearing. 

2.  Where  the  court  acquires  jurisdiction  against  non-resident  defendants, 
by  virtue  of  a  prayer  for  relief  against  them  jointly  with  resident  defendants, 
ciin  separate  relief  against  them  be  decreed  after  the  claim  of  the  bill  for  joint 
relief  has  proved  unfounded,  and  all  relief  against  the  resident  defendants 
has  been  denied,  query.    Judgment  affirmed. 


(79  Ga.  498)  '  _  _ 

Moore  o.  State. 
{Supreme  Court  of  GeorffUu    October  28, 1887.) 

1.  Intoxicatiiyo  Liquobs— Illegal  Sales— Joint  and  Several  Bales. 

On  the  triEkl  of  an  accusation  for  a  misdemeanor,  charging  the  sale  of  liquors  on  a 
specified  day  to  a  named  person  and  other  persons  to  the  accuser  unknown,  a  joint 
sale  to  bothj  or  a  several  sale  to  either,  made  in  any  transaction  in  which  the  named 
person  participated,  may  be  established  as  a  basis  for  a  conviction,  but  not  a  severa* 
sale  to  a  person,  known  or  unknown,  made  when  the  named  person  was  not  present, 
and  in  which  he  was  not  concerned. 

2.  Sam&— Illegal  Sales—Known  and  Unknown  Persons. 

Under  the  charge  in  an  accusation  (not  an  indictment)  which  alleges  a  sale  of  liq- 
uors to  a  person  unknown  to  the  accuser,  there  can  be  no  conviction  for  a  sale  made 
to  a  person  who  was  known  to  him  when  the  accusation  was  preferred. 
8.  Witness — Compbtenct — Child. 

A  boy  of  10  years  of  age  is  a  competent  witness  if  he  understands  the  nature  of  an 
oath,  and  of  this  the  court  is  to  be  the  judge. 
{SyUabus  by  the  Court.) 
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Error  froiJi  city  court  of  Atlanta;  Van  Epps,  Judge. 

Moore  was  convicted,  upon  information,  of  illegal  sale  of  Intoxicating  liq- 
uor.   From  that  judgment  he  prosecutes  this  writ  of  error. 

W,  J.  <&  J.  R.  Albert  and  J,  F.  Daniel,  for  plaintiff  in  error.  H.  C.  Qlenn, 
Sol.  City  CJourt,  for  the  State. 

Bleckley,  C.  J.  1.  The  accusation  has  but  a  si  ngle  count,  and  alleges  a  sale 
made  on  the  first  of  May,  1887,  to  "Charley  Harper  and  other  persons  to  depo- 
nent unknown. "  By  a  liberal  construction  it  may  em  brace  a  joint  sale,  or  a  sev- 
eral sale,  or  both,  or  a  plurality  of  either,  or  a  plurality  of  one  with  a  unit  of  the 
other,  or  a  plurality  of  both,  made  at  the  same  time;  but  it  gives  no  hint  of 
several  sales  made  at  different  times,  and  in  one  of  which  Harper  was  con- 
cerned, and  in  the  other  not  concerned,  nor  even  so  much  as  present  when  it 
took  place.  The  court,  however,  (as  we  infer  from  the  record  and  from  the  ar- 
gument of  counsel,)  both  in  admitting  evidence  and  in  charging  the  jury, 
treated  the  accusation  as  having  this  wide  range, — that  is,  covering  two  trans- 
actions occurring  at  different  times,  with  the  first  of  which,  according  to 
some  of  the  evidence,  Haiper  was  connected,  but  to  the  second  of  which,  ac- 
cording to  all  the  evidence,  he  was  no  more  related  than  he  was  to  the -battle 
of  Brandy  wine.  Every  sale,  when  constituting  a  separate  and  distinct  trans- 
action, is  a  distinct  offense,  and  conviction  for  a  sale  to  one  person  is  no  bar 
to  a  prosecution  for  a  subsequent  sale  to  a  different  person.  Downing  v. 
StaU,  66  Ga.  160;  General  Local  Option  Act,  §§  6,  10.  On  the  trial  of  an 
accusation  for  a  misdemeanor,  charging  the  sale  of  liquors  on  a  specified  day 
to  a  named  person  and  other  persons  to  the  accuser  unknown,  a  joint  sale  to 
both,  or  a  several  sale  to  either,  made  in  any  transaction  in  which  the  named 
person  participated,  may  be  established  as  the  basis  for  a  conviction,  but  not  a 
several  sale  to  a  person,  known  or  unknown,  made  when  the  named  person 
was  not  present,  and  in  which  he  was  not  concerned. 

2.  There  was  evidence  tending  to  show  that  when  the  accusation  was  pre- 
ferred, the  police,  including  the  accuser,  had  knowledge  that  the  testimony 
going  to  show  a  sale  to  a  person  other  than  Harper  would  identify  Felix  Fos- 
ter as  that  person.  If  this  was  in  fact  the  state  of  the  accuser's  information 
or  knowledge,  the  name  of  Foster  should  have  been  alleged  both  in  the  accu- 
sation and  the  affidavit  on  which  it  was  founded.  That  affidavit  did  not  have 
to  be,  nor  was  it  positive,  but  only  'Ho  the  best  of  deponent's  knowledge  and 
belief."  If  heXnew  or  believed  that  Foster  was  one  of  the  persons  to  whom 
a  sale  was  made,  then  the  descriptive  terms,  "and  other  to  deponent  un- 
known," do  not  apply  to  Foster,  and  consequently  the  sale  to  him  is  not  em- 
braced in  the  accusation,  and  no  conviction  could  be  had  for  that  sale.  What- 
ever may  be  the  rule  as  to  probing  such  an  averment  when  made  by  a  grand 
jury  in  a  bill  of  indictment,  (see  RotLse  v.  State,  4  Ga.  141,  142,)  the  aver- 
ment in  a  mere  accusation  founded  on  the  affidavit  of  an  individual,  is  exam- 
inable just  as  is  any  other  fact  involved  in  the  case.  To  put  a  citizen  on 
trial  for  crime  upon  alleged  facts  vouched  only  by  the  oath  of  a  private  person 
"to  the  best  of  his  knowledge  and  belief,"  is  quite  loose  enough,  without  al- 
lowing the  latter  to  conceal  his  real  knowledge  and  balief  as  to  a  part  of  the 
facts  by  describing  something  as  unknown  whiohhe  knows  as  weU  as  he  does 
the  other  ingredients  of  the  imputed  offense.  Under  the  charge  in  an  accusa- 
tion (not  an  indicment)  which  alleges  a  sale  of  liquors  to  a  person  unknown 
to  the  accuser,  there  can  be  no  conviction  for  a  sale  made  to  a  person  who  was 
known  to  him  wlien  the  accusation  was  preferred. 

3.  For  children  to  be  competent  as  witnesses  it  is  not  requisite  that  they 
should  profess  to  know  what  becomes  of  any  one  who  swears  to  a  falsehood, 
or  the  effects  of  an  oath.  If  they  know  their  own  ignorance  touching  these 
great  mysteries  and  candidly  avow  it,  there  is  the  more  reason  to  think  they 
have  some  clear  knowledge  on  other  subjects  and  will  be  candid  in  comcuuni- 
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eating  it.  It  is  enough  for  mere  competency  if  they  know  the  nature  of  an 
oath.  Code,  §  8856.  And  whether  they  have  such  knowledge  is  to  be  deter- 
mined by  the  court,  and  not  by  themselves.  Code,  §  3859;  Petersons,  State^ 
47  Ga.  524;  Johnson  v.  State^  61  6a.  35.  Compare  Johnson  v.  8taU,  76  Ga. 
76.  In  the  present  case,  the  witness  was  10  years  of  age,  and  his  evidence  in 
the  record,  including  his  frank  admission  of  ignorance,  is  intelligent,  lucid, 
consistent,  and  to  the  point.  Indeed,  it  is  quite  apparent  that  the  boy*s  intel- 
ligence, and  not  his  want  of  it»  is  what  rendered  his  testimony  distasteful  to 
the  accused. 

Comparing  the  motion  for  a  new  trial  with  what  has  been  said  under  the  first 
and  second  heads  of  this  opinion,  it  results  that  the  court  erred  In  not  grant- 
ing the  motion ;  there  being  no  indication  in  the  record,  nor  was  it  contended 
in  the  argument,  that  the  testimony  touching  a  sale  to  Foster  was  by  the 
court  restricted  in  its  effect  to  showing  inferentially  the  consent  of  Moore  to 
a  sale  to  Harper,  made  in  Moore's  absence  by  his  wife.  Under  the  special 
facts  of  this  case,  if  such  a  restriction  was  put  upon  the  evidence,  the  same 
should  affirmatively  appear.    Judgment  reversed. 


(79  Ga.  611) 

Seamans,  Ordinary,  v.  King,  Constable,  et  aU 
{Supreme  Court  of  Oeorgiam    January  13, 1888.) 

Garnishment— Dblivebt  to  Debtor— RsvBRSAii  on  Certiorari. 

Personal  property  brought  into  a  justice's  court  by  garnishment,  and  ordered  to 
be  sold,  being  claimed  by  the  debtor  as  exempt,  he  asserting  his  claim  by  affidavit 
of  iUegality,  and  the  illegality  being  sustained,  first  by  the  court  and  afterwards  by 
the  jury  on  appeal,  the  debtor  was  entitled  to  have  possession  of  the  property  at 
once,  no  order  being  obtained  to  hold  it  longer;  and  the  constable  is  not  liable  on 
his  bond  for  yielding  the  possession,  though  afterwards  a  certioraH  was  sued  out, 
the  judgment  reversed,  and,  upon  a  new  trial  had  in  the  justice's  coiut,  the  prop- 
erty found  subject,  and  a  fresh  order  for  sale  granted;  and  though  the  property,  in 
the  mean  time,  had  been  put  by  the  debtor  out  of  reach,  and  the  plaintiff  thereby 
lost  aJl  the  fruits  of  the  litigation. 

{SyllcLbxiS  tjy  the  Court) 

Error  from  superior  court,  Newton  county;  Boynton,  Judge. 

Action  brought  by  Seamans,  ordinary,  for  the  use  of  Rollins,  against  King, 
constable,  and  others,  defendants,  upon  King^s  ofilcial  bond.  Verdict  for 
defendants,  new  trial  refused,  and  plaintiff  brings  error. 

A,  C.  McCalla,  for  plaintiff  in  error.  George  W.  Qleaton»  for  defendants 
in  error. 

Bleckley,  C.  J.  This  is  a  safe  case.  King  wi\s  a  constable.  The  action 
was  upon  his  ofilcial  bond.  It  involved  his  liability  for  the  safe-keeping  of  a 
safe.  We  think  him  safe  against  the  liability.  The  property  was  the  sub- 
ject-matter of  a  garnishment  returnable  to  a  justice's  court,  issued  at  the  in- 
stance of  Rollins,  upon  a  judgment  against  Jones,  one  Tilly  being  the  gar- 
nishee. Tilly,  by  his  ans\yer,  admitted  his  possession  as  bailee,  also  the  owner- 
ship of  Jones,  and  thereupon  surrendered  the  property,  and  tlie  court  ordered 
it  to  be  sold,  as  pointed  out  in  the  Code,  g§  8305,  3549.  Jones  filed  an  affi- 
davit of  illegality,  to  the  effect  that  the^.  fa„  garnishment,  and  order  of  sale 
were  proceedings  against  him  illegal,  on  several  grounds,  among  them  be- 
cause, pending  the  proceedings,  the  safe  had  been  set  apart  to  him  by  the 
ordinary  as  exempt  or  homestead  property.  On  this  ground  alone  the  court 
entertained  the  affidavit,  sustained  it,  and  adjudged  that  the  levy  and  gar- 
nishment be  dismissed.  Rollins  appealed  to  a  jury.  The  jury  found  for  the 
defendant,  and  the  court  again  adjudged  that  the  illegality  be  sustained  and 
the  levy  dismissed.  Within  four  days  thereafter,  the  court,  being  still  in 
session,  passed  an  order  that  the  safe  be  delivered  to  Jones,  and  the  order  was 
executed,  not  by  King,  but  by  the  other  constable  of  the  district.    This  trans- 
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pired  in  the  absence  of  the  counsel  of  Rollins,  who,  as  soon  as  he  heard  of  it, 
Informed  both  constables  that  he  intended  to  carry  the  case  up  to  the  superior 
court  bj  certiorarif  and  instructed  them  to  retake  the  safe,  and  hold  it  to 
abide  the  result.  Instead  of  so  doing,  they,  one  or  both,  accepted  the  promise 
of  Jones  that  he  would  hold  under  them,  but  he  soon  afterwards  put  the  safe 
out  of  the  way,  and  it  remains  "abroad."  The  counsel  did  sue  out  a  certU 
orari,  and  thereby  procured  a  reversal  of  the  verdict  and  judgment;  and  the 
case  was  submitted  to  another  jury  in  the  justice's  court,  and  a  verdict  was 
found  for  the  plaintiff;  after  which  that  court  adjudged  that  the  affidavit  of 
illegality  be  overruled,  and  that  the  order  of  sale  be  carried  into  effect.  Thus, 
after  about  three  years  of  litigation,  the  preliminaries  to  a^ale  were  all  ad- 
justed, and  the  only  obstacle  that  remained  was  that  there  was  no  safe  within 
the  bailiwick  to  be  sold.  The  contemplated  sale  lacked  the  corporeal  presence 
of  a  subject-matter.  The  next  step  taken  was  to  bring  the  present  action  on 
King's  bond;  the  official  misfeasance  alleged  in  the  declaration  being  that  he 
turned  the  property  over  to  Jones,  failed  to  retain  possession  of  it,  failcil 
and  refused  to  repossess  himself  of  it  as  directed  by  the  pLiintiff 's  attorney, 
and  failed  to  sell  it  in  pursuance  of  the  order  of  the  court.  The  action  was 
tried,  a  verdict  rendered  for  the  defendants,  and  a  new  trial  denied. 

Without  discussing,  or  even  stating,  the  grounds  of  the  motion  for  a  new 
trial,  it  is  clear  that  the  plaintiff  could  not  recover,  for  the  reason,  were  there 
no  other,  that,  independently  of  the  ex  parte  order  of  the  justice's  court  to 
deliver  the  safe  to  Jones,  he  had  a  right  to  its  possession,  as  a  legal  incident 
to  the  verdict  rendered  in  his  favor,  and  the  judgment  entered  thereon  sus- 
taining the  illegality  and  dismissing  the  levy.  The  purpose  of  the  atfldavlt 
of  illegality,  'as  finally  shaped  by  amendment,  was  to  protect  the  property 
from  sale,  as  exempt  from  levy  and  sale  by  the  constitution  and  laws  of  this 
state.  Frost  v.  Borders,  59  Ga.  817.  And  the  purpose  of  the  verdict  and  the 
judgment  thereon  was  to  give  effect  to  the  asserted  exemption.  They  vir- 
tually loosed  the  hold  of  the  law  upon  the  property,  and  released  it  from  seiz- 
ure. No  further  order  was  needed.  Jones  was  entitled  to  have  possession 
immediately.  The  intention  of  the  plaintiff's  counsel  to  apply  for  a  certiorari 
vfHs  no  supersedeas  of  the  judgment,  even  had  his  intention  been  disclosed 
before  the  safe  was  turned  over,  but  it  was  not  declared  till  afterwards.  Pos- 
sibly, had  he  applied  to  the  justice's  court  for  an  order  to  detain  the  property 
until  he  could  sue  out  a  certiorari,  it  could  have  been  granted.  Lindsey  v. 
Lindsey,  14  Ga.  657;  Holcomhe  v.  Roberts,  19  Ga.  588;  Crauford  v.  Ross,  39 
Ga.  44.  But,  in  the  absence  of  such  an  order,  the  supersedeas  could  come 
into  existence  only  with  the  sanction  of  the  petition  for  certiorari,  and  w^oukl 
operate  then  only  to  stay  further  proceedings,  not  undoing  anything  that  had 
been  done.    Board  of  ComWs  v.  Wimberly,  55  Ga.  570,  and  cases  cited. 

When  King  was  instructed  by  counsel  to  retake  the  property,  Jones  had  a 
lawful  and  rightful  possession  of  the  same,  and  it  was  not  King's  duty,  nor 
even  in  his  power,  to  disturb  that  possession.     Judgment  affirmed. 


ns  Ga.  736)  ^^  .      ,  ^ 

Neal  et  al.  v,  Wilson. 
{Swpreme  Court  of  GeorgUu    October  4, 1887.) 

1.  Kbgotiablb  Instrument— Indorsement— Eppect  op. 

Where  a  promissory  note  is  upon  its  face  payable  to  the  order  of  the  payee  at  i 
chartered  bank,  though  reading?,  "we  promise  to  pay,"  etc.,  and  signed  by  one  per- 
son only,  the  prirrui  Sade  import  of  an  indorsement  thereon  in  blank  by  a  third  per- 
son is  that  such  indorser  undertakes  to  be  liable  as  a  second  indorser,  and  not  as  a 
joint  maker.  The  true  intent  of  the  parties,  however,  in  an  action  by  the  payee 
upon  the  instrument,  is  open  to  explanation  by  parol  evidence.    Ck)de,  §  380& 

2.  SA..ME— Indorsement— AoTHORiTT  op  Agent. 

Where  a  firm  has  two  agents,  and  one  of  them  si|rns  a  note  in  his  own  name,  and 
the  other  indorses  it  in  blank  in  the  firm  name,  ana  the  i>ayee  lends  money  upon  it 
by  giving  a  check  upon  a  bank  payable  to  the  firm,  though  the  check  be  aelivei^ 
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to  the  agent  who  signs  individually,  this  is  prima  fade  a  loan  to  the  firm,  and 
not  \o  the  individual,  and»  though  the  latter  converts  the  money  to  his  own  use,  the 
firm  is  responsible  on  the  note,  If  the  payee  was  not  aware  of  or  privy  to  the  in- 
landed  conversion. 

3.  Same. 

On  the  question  of  notice  or  privily,  the  understanding  of  the  pavee's  agent  at  the 
time  of  lending  the  money,  and  taking  the  note,  as  to  whether  the  firm  was  to  be 
bound  as  maker  or  only  as  indorser  proper,  is  pertinent  and  admissible. 

{Sylldbua  by  the  Court) 

Error  from  city  court  of  Atlanta;  Van  Epps,  Judge. 

This  was  an  action  on  a  promissory  note  brought  by  one  Mrs.  Wilson  against 
John  Neal  &  Co.  and  another.  Judgment  for  plaintiff.  John  Neal  &  Co. 
appeal. 

Broyles  <&  Johnston  and  JoJm  A,  Wimpy ^  for  plaintiffs  in  error.  T.  P. 
Westmoreland,  for  defendant  in  error. 

Bleckley,  C.  J.  In  the  year  1883  a  promissory  note  was  executed  to  Mrs.* 
Wilson,  payable  to  her  order  at  a  chartered  bank.  It  was  signed  at  the  bot* 
torn  by  an  individual,  and  was  indorsed  in  blank  by  a  firm,  John  Neal  &  Co. 
After  maturity,  suit  was  brought  upon  it  by  the  payee  against  the  individual 
and  the  firm  as  joint  makers.  The  language  of  the  instrument  was,  "we 
promise  to  pay  to  the  order, "  etc.  The  case  was  tried  on  pleas,  by  members 
of  the  firm,  setting  up  that  the  note  was  indorsed  in  the  firm  name,  by  an 
agent  of  the  firm,  for  accommodation,  without  authority;  and  it  was  also  in- 
sisted that  there  was  no  protest  or  notice  of  protest  to  bind  the  indorser. 
Verdict  was  rendered  for  the  plaintiff,  and  a  motion  for  a  new  trial  was 
made  and  overruled. 

1.  The  court  charged  the  jury  that,  if  the  note  was  indorsed  by  the  firm  be- 
fore delivery  to  the  payee,  the  prima  facie  import  of  the  firm's  signature  on  the 
back  of  the  note  is  that  the  firm  was  a  joint  maker.  This  charge,  we  think, 
was  error.  The pr^wa/acie  import  of  that  indorsement,  accoi^ding  to  the 
ruling  of  this  court  in  Collins  v.  Everett,  4  Ga.  266,  is  an  undertaking  as 
second  indorser.  The  instrument,  read  without  any  explanation  from  ex- 
trinsic  evidence  further, than  as  to  the  time  of  execution,  would  mean  that  it 
was  to  be  indorsed  by  the  *payee,  who  would  become  liable  as  first  indorser, 
and  that  the  liability  of  the  firm  would  be  that  of  a  second  indorser.  Were 
the  note  not  payable  at  a  chartered  bank,  it  would  fall  within  the  operation 
of  the  act  of  1826,  which  declares  that  on  any  indorsement  to  which  the  act 
applies  the  liability  of  the  indorser  shall  be  that  of  a  surety.  Collins  v.  Ev^ 
ere^^  construed  that  act,  and  held  that  the  note  then  in  question  w&s  embraced 
in  its  terms,  the  same  not  being  payable  at  bank.  But  the  act  expressly  ex- 
cepts all  paper  payable  at  a  chartered  bank;  and  consequently  this  instru- 
ment is  left  to  the  operation  of  the  common  law.  Heading  Collins  v.  Everett 
in  connection  with  Camp  v  Simmons,  62  Ga.  73,  there  can  be  no  doubt,  we 
think,  that  this  indorsement  imports  a  liability  as  second  indorser  on  the 
part  of  the  firm,  and  not  otherwise.  It  is  open,  however,  under  the  Code,  § 
3808,  to  explanation  by  parol  evidence;  and  if,  accoiding  to  the  real  transac- 
tion, as  the  parties  intended  and  understood  it,  the  firm  was  a  joint  maker, 
there  can  be  a  recovery  upon  the  note,  notwithstanding  it  is  payable  at  bank, 
because,  since  such  indorsements  have  become  open  to  exphmation  by  the 
Code,  they  are  to  be  treated  as  ambiguous;  and,  by  parol  or  other  extrinsic 
evidence,  the  real  character  and  relation  of  parties  signing  in  that  way  may 
be  ascertained.  Of  course,  unless  there  be  a  contract  of  indor9ement  proper, 
there  would  be  no  right  to  notice  of  dishonor,  because  whether  paper  be  pay- 
able at  a  bank  or  not,  there  is  no  right  to  such  notice  in  fav^or  of  an  indorser 
who  is  merely /o;77iaJZy  such;  there  must  be  a  real  contract  of  indorsement. 
If  the  only  contract  of  the  partnership  was  one  oforiginal  undertaking,  and 
not  a  contract  of  indorsement,  there  would  be  no  right  to  notice,  and  no  duty 
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to  protest  the  paper  for  non-payment.  Code,  §  2781.  The  apparent  contract 
of  indorsement,  as  the  paper  stands,  is  an  incomplete  one,  and  dependent  for  its 
completion  upon  Indorsement  by  the  payee.  Moreover,  if  it  was  the  real 
design  of  the  parties  that  the  paper  should  be  used  in  the  manner  that  its 
face  indicates  it  was  to  be  used,  of  course  there  is  upon  it  no  liability  by  the 
firm  to  the  payee  at  all,  because  the  second  indorser  in  blank  is  never  liable 
as  such  to  the  first  indorser.     Code,  §  2780. 

2.  The  court  charged  the  jury,  in  substance,  that  if  a  check  delivered  as 
consideration  of  the  note  was  made  payable  to  John  Neal  &  Co.,  the  money 
drawn  upon  it  would  be  their  property,  and  subsequent  misappropriation  by 
the  person  who  drew  the  money  would  not  be  imputable  to  the  payee  of  the 
note.  Under  the  special  facts,  we  think  there  was  no  substantial  error  in  this 
part  of  the  charge,  because  it  appeared  that  Sells,  who  signed  the  note  as  an 
individual,  and  to  whom  the  check  was  delivered,  was  one  of  the  agents  of 
the  firm.  The  note  was  signed  by  this  agent  in  his  individual  name,  and  in- 
dorsed in  blank  by  another  agent  of  the  firm  in  the  firm  name,  and  the  check 
was  delivered  to  the  agent  who  signed  as  an  individual.  If  the  loan  was 
really  made  to  the  firm,  and  the  lender  or  her  agent  was  not  aware  of  or  privy  to 
any  intention  to  misappropriate  the  proceeds  of  the  check,  of  course  any  mis- 
appropriation occurring  after  the  transaction  was  over  would  not  affect  her. 

8.  The  agent  of  the  payee,  (her  husband,)  testifying  as  a  witness  in  her  be- 
half, was  asked  the  question  on  cross-examination  whether  he  understood,  at 
the  time  of  the  transaction,  that  the  firm  was  to  be  liable  as  an  indorser. 
The  court  ruled  out  the  evidence  as  incompetent.  We  think  the  evidence  ad- 
missible, because  it  would  throw  light  upon  whether  the  loan  was  made  to 
the  individual,  or  to  the  firm,  the  witness  being  the  agent  through  whom  it 
was  made  and  by  whom  the  note  was  taken.  If  the  agent  of  the  payee  un- 
derstood that  the  firm  was  undertaking  as  an  indorser  merely,  there  is  a  high 
degree  of  probability  that  he  knew  or  suspected  that  the  individual  was  get- 
ting or  likely  to  get  the  consideration.  An  accommodation  maker  is  more 
rare  than  an  accommodation  indorser.  Such  evidence  would  be  in  explana- 
tion of  the  blank  indorsement,  as  tending  to  show  in  what  way  the  parties 
really  intended  that  indorsement  to  be  construed.  ^Ju^gment  reversed. 


(80  Ga.  232) 

KiNNEBREW  V.  STATE. 

{Supreme  Court  of  Oeorgia.    October  26, 18S7.) 

1.  Crimtnal  Law— Accessories— Misdebosanors. 

The  rale  of  the  common  law  that  in  misdemeanors  there  are  no  aooessories  before 
the  fact,  but  that  all  who  would  be  such  in  felonies  are  principals  in  misdemeanors, 
Is  still  of  force  in  Georgia. 

S.  Iktoxicatino  Liquors— Illegal  Sales— Liabilttt  as  Principal. 

A  general  authority  by  an  employer  to  his  clerk  to  sell  unlawfully,  will  render 
him  answerable  criminally  for  any  single  sale  made  by  the  clerk  In  pursuance  of 
such  authority. 

8.  Same. 

Whether  a  general  authority  from  an  employer  to  his  clerk  will  suffice  to  render 
the  former  answerable  criminally  for  an  unlawful  sale  made  by  the  latter,  is  a  ques- 
tion of  law;  and  it  is  also  a  question  of  law  whether  the  jury  would  be  legally  au- 
thorized to  infer  the  existence  of  a  general  authority  from  a  given  state  of  facts,  the 
logical  sufficiency  of  the  facts  to  warrant  the  inference,  and  the  existence  of  the 
facts  themselves,  being  left  to  the  jury  for  their  determination. 

L  Same— Illegal  Sales— Nerve^Tonic. 

The  sale  of  nerve-tonic  by  the  accused,  or  by  his  clerk  under  his  authority  and  di- 
rection, is  relevant,  where  there  is  evidence  tending  to  show  that  nerve  tonic  is  rye 
whisky. 
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5.  Jubt—Majokitt— Effkot  ov  Opinion  of. 

It  is  not  a  law  of  belief  in  or  out  of  the  jury-box  that  truth  is  with  the  majority 

rather  than  the  minority,  though  all  who  tnink  they  have  it  and  try  to  declare  it  be 

equally  credible. 
(Syllabus  hy  the  Court,) 

Error  from  city  court  of  Atlanta;  Van  Epps,  Judge. 

Defendant  Kinnebrew  was  charged  with  unlawfully  selling  liquor,  and 
upon  conviction  brought  error. 

John  C.  Reed  and  Rhett  &  O* Bryan,  for  plaintiff  in  error.  H.  C,  Qlenn, 
Sol.  City  Court,  and  C.  D.  Hill,  for  the  State. 

Bleckley,  C.  J.  1.  Whether  or  not  the  common-law  rule  that  in  misde- 
meanors there  are  no  accessories  before  the  fact,  has  been  abrogated  in  Georgia 
by  statute,  is  not  settled  by  any  decision  heretofore  made  by  this  court.  In 
Hately  v.  State,  15  Ga.  346,  as  appears  both  from  the  report  and  the  original 
record,  (which  we  have  examined,)  there  was  no  evidence  either  that  Hately 
was  present  or  that  he  procured,  counseled,  or  commanded  his  clerk  to  do  the 
unlawful  act  which  constituted  the  misdemeanor,  or  knew  anything  about  it. 
Moreover,  the  judgment  rendered  by  this  court  (which,  as  recorded  on  the 
minutes,  we  have  also  examined,)  was  put  expressly  upon  the  want  of  suffi- 
cient evidence  on  which  to  base  the  instructions  given  to  the  jury.  There  was 
certainly  no  occasion,  therefore,  for  the  member  of  the  court  who  wrote  out 
the  opinion  to  distinguish  between  principals  and  accessories,  or  to  say,  as 
he  said,  in  a  head-note,  that  "he  who  procures,  counsels,  commands,  or  in- 
cites his  clerk  or  agent  to  commit  a  crime,  in  liis  absence,  is  guilty  as  an  ac-  . 
cessory  before  the  fact,  and  cannot  be  convicted  upon  an  indictment  which 
charges  him  with  having  jointly,  with  his  clerk,  committed  the  offense,  as 
principal."  " The  head-note  to  a  case,  whether  put  there  by  the  reporter  or 
the  judge  who  writes  out  the  opinion,  is  so  far  Liw  only  as  it  is  sustained  by 
the  judgment  of  the  court  in  the  case."  Denham  v.  Holeman,  26  Ga.  182. 
LuHfKiN,  J.,  says,  page  190:  "While  it  is  not  true  that  the  reporter  puts  the 
head-notes  to  the  cases,  it  is  true  that  the  head-note  is  not  law,  except  so  far 
as  it  is  warranted  by  the  judgment  of  the  court  upon  the  facts  of  the  case." 
That  the  obiter  of  Judge  Starnes  in  Hately  y,  State  has  not  been  adopted, 
either  by  his  contemporaries  or  his  successors,  is  manifest.  In  Lewis  v. 
State,  33  Ga.  137,  by  Lumpkin,  J.,  the  question  is  asked,  "Was  the  charge  of 
the  court,  that  in  misdemeanors  there  were  no  principals  in  the  second  degree, 
nor  accessories,  right?"  And  the  answer  is,  "  We  are  inclined  to  think  that 
our  Code  did  not  intend  to  change  the  common  law  in  this  respect."  In  Mo- 
Coy  V.  State,  52  Ga.  289,  by  Tripfe,  J.,  attention  is  called  to  Lewis  v.  State, 
but  the  case  not  requiring  a  decision  upon  the  precise  question,  it  was  left  un- 
determined. It  was  afterwards  determined,  however,  as  to  a  principal  in  the 
second  degree,  in  Hansford  v.  State,  54  Ga.  55,  in  which  the  indictment 
charged  several  persons  as  the  actual  perpetrators,  and  that  Hansford  was 
"constructively  present,  aiding  and  abetting,  and  did  then  and  there  hire  and 
procure  the  said  [actual  perpetrators]  the  assault  and  battery  aforesaid,  in 
manner  and  form  aforesaid,  to  do  and  commit."  Hansford  demurred  to  the 
indictment  because  barred  by  the  statute  of  limitations,  because  principals  in 
the  second  degree  are  not  recognized  in  misdemeanors,  and  because  a  princi- 
pal in  the  second  degree  cannot  be  tried  before  the  principal  in  the  first  de- 
gree. The  last  ground  was  obviously  not  good.  Boyd  v.  State,  17  Ga.  194; 
Williams  v.  State,  69  Ga.  29  (7).  The  firat  ground  was  sustained  by  the  court; 
and  the  second  was  ruled  to  embody  a  sound  proposition,  but  one  not  availa- 
ble in  the  particular  case,  for  the  reason  that  the  facts  alleged  as  to  Hansford 
made  him  a  principal  in  the  first  degree.  And  it  is  plain  that  this  conse- 
quence would  ensue  from  the  proposition  itself;  for  if  there  can  be  no  princi- 
pal in  the  second  degree  in  misdemeanors,  then  a  person  charged  as  being 
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present,  aiding  and  abetting  in  the  commission  of  a  misdemeanor  must  be  a 
principal  in  the  first  degree  or  nothing;  and  any  description  of  him  as  "prin- 
cipal in  the  second  degree,"  would  be,  as  the  court  held,  mere  surplusage. 
Though  in  its  facts  the  case  of  Hansford  is  not  a  controlling  authority,  it  is  a 
guiding  authority,  on  the  present  question;  for  a  principal  in  the  second  de- 
gree is  analogous  to  an  accessory,  and  indeed  was  formerly  denominated  as 
accessory  at  the  fact.  We  may  well  reason  that  if  our  Ck)de  does  not  in  misde- 
meanors require  the  distinction  between  principals  to  be  noticed,  neither  does 
it  require  to  be  noticed  the  distinction  between  principal  and  accessory  be- 
fore the  fact.    Code,  §§  4305,  4306,  et  seq. 

The  case  of  Faircloih  v.  State,  73  Ga.  428,  though  not  perhaps  demanding 
any  deliverance  on  the  subject,  the  person  indicted  having  been  present  at  the 
alleged  sale  by  his  clerk,  and  having  contributed  to  its  accomplishment,  an- 
nounces the  rule  of  the  common  law  touching  accessories  in  misdemeanors. 
So  does  Groves  v.  State,  76  6a.  814.  Thus,  every  time  the  subject  has  been 
mentioned  in  the  reports,  so  far  as  we  are  aware,  since  Hately  v.  State  was 
decided,  the  tendency  of  the  judicial  mind  has  been  away  from  the  dicta  pro- 
mulgated in  that  case,  and  towards  the  common  law.  The  reply  we  make  to 
the  learned  historical  argument  with  which  the  able  counsel  for  the  plaintiff 
in  error  favored  us,  is  that  had  we  been  here  *Mn  the  beginning,*'  and  had  he 
been  I)ere  to  make  it,  we  should  probably  have  yielded  to  it;  but  a  contrary 
construction  has  so  long  prevailed,  and  so  many  hundreds,  if  not  thousands,  of 
cases  have,  in  the  superior  court  practice,  been  rested  upon  it,  that  nothing  but 
the  clearest  light  of  truth  would  now  justify  a  repudiation  of  the  common-law 
rule.  Another  consideration  is  that  courts,  even  when  they  have  the  earliest 
and  best  opportunity,  rarely  struggle  to  get  away  from  the  common  law,  but 
delight  in  clinging  to  it  like  young  children  to  the  mother's  breast.  There 
certainly  never  has  been  in  our  statutes  or  codes  any  express  abrogation  of  the 
rule  with  which  we  are  dealing,  and  the  safest  and  soundest  adjudication  we 
can  now  make  is  that  there  has  been  none  by  implication,  and  we  so  decide. 
What  has  been  said  disposes  of  the  second  and  sixth  grounds  of  the  motion 
for  a  new  trial,  and  also  of  the  first  objection  to  the  charge  of  the  court. 

2,  3.  Other  objections  to  the  charge  were  made,  one  of  which  was  that  it 
intimated  an  opinion  as  to  what  had  been  proved,  and  as  to  the  guilt  of  the 
accused.  In  dealing  with  this  objection,  it  is  necessary  to  have  before  us  the 
exact  legal  import  of  the  instructions  complained  of,  but  not  all  of  their  ex- 
act language.  I  shall,  therefore,  for  the  sake  of  brevity,  omit  non-essential 
particulars  in  transcribing  from  the  fourth  ground  of  the  motion  for  a  new 
trial,  and  condense  the  substance  as  follows:  "If  the  defendant  kept  a  wine- 
room,  and  had  nerve-tonic  in  stock,  and  himself  sold  it,  the  jury  would  be  au- 
thorized to  infer  that  he  had  it  there  for  sale  in  the  course  of  his  business,  and 
if  a  few  days  after  he  sold,  his  clerk  sold  some,  the  jury  would  be  author- 
ized to  conclude,  in  the  absence  of  proof  to  the  contrary,  tliat  the  clerk  had  a 
general  authority  from  the  defendant  to  sell  it.  A  general  authority  is  enough ; 
specific  authority  to  sell  in  the  particular  instance,  or  actual  knowledge  and 
formal  permission  touching  that  instance,  need  not  be  shown.  Authority  to 
the  clerk  may  be  inferred  from  the  course  of  conducting  business  in  defend- 
ant's wine-room,  if  known  to  him,  so  far  as  known  to  him,  and  if  he  himself, 
in  the  course  of  business,  sold  a  particular  liquor  kept  in  his  stock  in  trade, 
the  jury  may  presume  authority  in  the  clerk  to  make  similar  sales,  unless  there 
is  something  in  the  facts  and  circumstances  to  rebut  the  presumption.  If  the 
defendant's  clerk  sold  nerve-tonic,  the  fact,  if  it  be  a  fact,  that  defendant  him- 
self sold  nerve-tonic  may  be  considered  by  the  jury  in  determining  whether 
the  clerk  acted  under  his  authority."  The  central  doctrine  of  this  instruction 
is  that  a  general  authority  by  an  employer  to  his  clerk  to  sell  unlawfully  will 
render  him  answerable  criminally  for  any  single  sale  maiie  by  the  clerk  in  pur- 
suance of  such  authority.     Undoubtedly  this  is  sound  doctrine.     Moreover, 
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HRj  possible  question  as  to  its  soundness  is  one  of  law,  and  not  of  fact.  It  is 
also  a  question  of  iaw  whether  the  jury  would  be  legally  authorized  to  infer 
the  existence  of  a  general  authority  from  a  given  state  of  facts.  Certainly 
tlie  logical  sufficiency  of  the  facts  to  warrant  the  inference,  and  also  the  ex- 
istence of  the  facts  themselves,  ouglit  to  be  left  to  the  jury  for  their  determina- 
tion. This  was  done  in  the  present  case,  for  tlie  judge,  on  beginning  his  gen* 
eral  charge,  said:  "The  court  intimates  and  expresses  no  opinion  as  to  wlmt 
facts  have  been  proved  by  the  evidence,  or  as  to  wliat  inferences  are  to  be  log- 
ically deduced  by  you  from  the  facts  and  circumstances  in  proof,  but  submits  the 
whole  question  of  fact,  and  every  question  of  fact,  to  you  for  your  determina- 
tion, without  judicial  interference."  This,  for  additional  caution  and  greater 
emphasis,  was  repeated  at  the  conclusion  of  the  charge  as  set  out  in  full  in  the 
record. 

Between  these  two  announcements  the  judge  discussed  the  subject  of  what 
sort  of  autliority  granted  to  the  clerk  to  violate  the  law  by  an  illegal  sale  would 
bind  the  employer.  In  so  doing  he  stated  that  if  there  was  a  general  authority, 
it  would  render  the  employer  responsible  for  any  particular  act  of  sale, — that 
it  did  not  require  a  particular  authority  for  that  act.  He  enumerated  certain 
facts,  and  stated  that  if  the  jury  found  them  to  exist,  they  were  authorized  to 
infer  from  them  a  general  authority, — that  t?iey  might  presume  the  existence 
of  such  authority,  not  that  the  law  presumed  it  In  so  doing,  we  think  he 
was  merely  announcing  something  that  the  law  permitted  them  to  do,  and  not 
instructing  or  intimating  that  they  should  do  it;  they  were  free,  under  the 
general  instructions  already  given,  and  afterwards  repeated,  to  make  all  in- 
ferences of  fact  for  themselves.  The  judge  cannot  pilot  the  jury  in  their  pas- 
sage by  inference  from  fact  to  fact,  but  he  can  point  out  the  line  of  transit 
which  the  law  authorizes  them  to  follow  if  they  think  the  facts  in  evidence 
sustain  them  in  taking  that  route.  Presumptions  of  law  are  conclusions  and 
inferences  which  the  law  draws  from  given  facts.  Presumptions  of  fact  are 
exclusively  questions  for  the  jury,  to  be  decided  by  the  ordinary  test  of  human 
experience.  Code,  §  3752.  This  plain  distinction  only  needs  to  be  under- 
stood, and  applied  with  due  discrimination,  to  reduce  to  the  minimum  all  just 
complaint  of  encroaching  on  the  province  of  the  jury,  in  the  matter  of  drawing 
inferences.  Doubtless,  all  presumptions  of  law  not  originating  in  statutes  were 
once  presumptions  of  fact,  and  gradually  developed  into  presumptions  of  law 
by  a  process  of  evolution;  and  most  probably  many  inferences  and  conclusions 
destined  to  become  presumptions  of  law  in  the  future  are  now  in  the  formative 
stage,  passing  and  repassing  through  the  jury-box.  Before  any  presumption, 
not  manufactured  by  the  legislature,  can  mount  to  the  bench,  it  has  to  serve 
for  a  long  season  on  the  jury,  and  be  trained  for  judicial  administration.  But 
there  is,  touching  most  inferences  of  fact,  a  question  of  law  for  the  court  sis 
well  as  one  of  logic  for  the  jury,  for  in  some  instances  the  law,  though  it  will 
not  itself  draw  a  given  conclusion  from  given  premises,  will  allow  the  jury  to 
draw  it  if  they  are  convinced  from  the  evidence  that  it  ought  to  be  drawn; 
but  in  other  instances  it  will  neither  draw  the  conclusion  nor  suffer  the  jury 
to  draw  it.  Now,  the  judge  may,  if  he  citn,  always  distinguish  these  two 
classes  of  instances  one  from  the  other,  and  tell  the  jury  to  which  class  the 
case  in  hand  belongs.  To  instruct  them  that  they  are  legally  authorized  to  in- 
fer one  thing  from  another,  or  from  certain  others,  but  that  they  are  to  decide 
for  themselves  both  whether  the  given  premises  are  true,  and  whether  the  in- 
ference can  and  ought  in  fact  to  be  made,  is  only  to  say  that  the  law  permits 
them  to  reason  in  the  manner  indicated  if  they  determine  that  the  evidence 
and  the  ordinary  test  of  human  experience  warrant  them  in  so  doing.  It  is 
but  to  tell  them  that  the  law  will  be  satisfied  if  they  are,  and  that  they  will 
not  have  done  a  vain  thing.  No  doubt  there  is  danger  of  intimating  an  opin- 
ion, or  of  leading  the  jury  to  think  that  an  opinion  is  intimated,  though  the 
purpose  be  only  to  discrieiinate  between  legal  and  logical  sufficiency;  and  this 
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danger  is  not  lessened,  bnt  rather  increased,  by  the  fact  that  in  most  instances 
the  one  kind  of  sufficiency  exists  wherever  the  other  does.  But  danger  is  no 
interdict  on  duty,  and  a  charge  is  not  erroneous  for  pointing  out  that  the  jury 
cire  authorized  to  infer  one  thus  and  so  from  another  thus  and  so,  provided 
they  believe  from  the  evidence  that  the  first  thus  and  so  is  established,  and 
provided  they  further  believe  that  the  second  thus  and  so  is  a  reasonable  and 
proper  inference  to  be  drawn  from  the  first.  And  the  equivalent  of  this  is  all 
that  was  done  in  the  present  case,  if  the  whole  of  the  charge  be  taken  together; 
and  that  it  must  be  so  taken  has  been  ruled  in  some  dozens  of  cases  to  be  found 
by  looking  through  the  indexes  to  our  reports  under  the  head  "  Charge  of  the 
Court."  Striking  examples  may  be  seen  in  Hanvey  v.  State,  68  Ga.  615,  and 
Moon  V.  State^  Id.  697,  where  the  context  was  invoked  for  explanation;  the 
part  of  the  charge  excepted  to  being,  in  substance,  that  if  a  is  used  to  cause  6, 
and  is  likely  to  cause  it  '*  when  used  in  the  manner  the  proof  shows  it  was  used, 
the  law  presumes"  c.  It  was  held  that  this,  properly  construed,  was  no  inti- 
mation as  to  what  was  proved — no  invasion  of  the  prerogative  of  the  jury. 
And  see  Everett  v.  8tate,  62  Ga.  72. 

On  the  general  question  as  to  when  an  opinion  is  intimated  and  when  not, 
I  have  analyzed  numerous  illustrative  cases,  and  will  now  give  the  result.  If 
facts  a,  6,  c  be  proved,  (they  were  mere  evidentiary,  not  constitutive  facts,) 
"you  are  authorized  to  find  the  defendant  guilty,"  if,  etc.,  "the  law  presumes 
the  defendant  guilty;  but  this  presumption  may,  like  all  others,  be  rebutted. 
Whether  the  facts  proved  raise  this  presumption,  or  whether,  if  raised,  such 
presumption  has  been  rebutted,  is  for  you  to  decide  from  the  testimony." 
This  charge  had  a  qualified  approval  by  the  court,  which  said:  "The  court 
used  a  strong  expi'ession  when  he  said  that  *  if  the  above  facts  be  proven  by  the 
testimony,  the  law  presumes  the  defendant  guilty;'  it  would  have  been  better 
put  in  another  way:  that  the  law  would  authorize  the  jury  to  presume  the 
defendant  guilty."  Ivey  v.  State,  23  Ga.  679.  582.  "If  you  believe  the  evi- 
dence of  [certain  named  witnesses]  you  ought  to  find  for  the  plaintiff."  Dis- 
approved, Jarrett  v.  Arnold,  30  Ga.  324.  If  you  believe  from  the  evidence 
facts  a  and  6,  "that  would  be  a  strong  circumstance  to  show"  fact  c.  Disap- 
proved. Phillips  V.Williams,  39  Ga.  602;  SUpheiison  v.  State,  40  Ga.  292. 
"It  is  my  opinion  you  can  infer"  fact  a  from  fact  h  "inasmuch  as"  fact  e 
was.  Disapproved,  Grant  v.  State,  45  Ga.  477.  If  facts  a  and  h  existed,  "it 
will  be  presumed  that"  fact  c  existed,  "if  nothing  appears  to  the  contrary; 
but  this  presumption  maybe  rebutted  by  any  sufficient  facts  or  circumstances, 
such  as"  d.  Disapproved,  Mitchell  v.  Mayor,  etc,,  49  Ga.  19.  If  fact  a  ap- 
peared before,  it  appears  now,  etc.  Disapproved,  Deupree  v.  Deupree,  Id.  326. 
That  fact  a  "is  of  but  little  consequence  because  of"  fact  6.  Disapproved, 
Wannack  v.  Mayor,  etc,  53  Ga.  165.  If  fact  a  be  true,  b  cannot  be  recovered, 
and  in  this  case  b  cannot  be  recovered.  Disapproved,  Dye  v.  Denham,  54 
Ga.  229.  Facts  a,  b,  c,  being  enumerated,  "it  was  not  a  slight,  but  a  strong, 
circumstance  from  which  they  could  infer  that"  fact  d  existed.  Disapproved, 
Wannock  v.  State,  56  Ga.  503.  That  evidence  a  "would  be  the  strongest  at- 
tainable, "  unless  evidence  6  could  be  procured.  Disapproved,  Davant  v.  Carl- 
ton,  57  Ga.  491.  "If  that  was  the  evidence,  what  more  deliberation  can  a  man 
have?"  "These  are  facts  from  which  a  deliberate  intention  may  be  inferred. " 
Disapproved,  Hays  v.  State,  58  Ga.  48.  When  an  act  is  threatened,  and  im- 
mediately done  as  threatened,  the  presumption  is  that  it  was  done  by  the  per- 
son who  made  the  threat,  and  it  is  incumbent  on  him  to  show  that  he  did  not 
do  it.  Disapproved,  Fulton  v.  State,  Id.  226.  If  you  believe  facts  a,  b,  "that 
is  a  circumstance  from  which  you  may  conclude"  fact  c.  Disapproved,  Hay^ 
den  v. Neal, 62  Ga.  367.  "I  am  of  the  opinion"  that  such  a  thing  has  not  oc- 
curred. Disapproved,  Jones  v.  State,  63  Ga.  458.  "We  don't  know"  fact  a 
or  6  or  c  or  d;  "  it  was"  e.  Disapproved,  Headman  v.  State,  Id.  465,  466.  If 
facts  a,  b,  c  (all  the  essential  facts)  be  true,  "he is  guilty."  Approved,  Kitchens 
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V.  State,  41  Ga.  217.  And  see  Hill  v.  State,  63  Ga.  578;  RoUfleld  v.  White, 
52  Gil.  567;  Williams  v.  McMichael,  64  Ga.  445;  Nixon  v.  State,  75  Ga.  862. 
"It  seems  to  me  that  if  it  be  shown  by  the  evidence  that"  facts  a,  h,  c  were 
true,  "the  law  will  presume"  fact  d.  Approved,  Hagar  v.  State,  71  Ga.  164. 
M  facts  a,  h  were  true,  **  these  were  circumstances  from  which  they  (the  jury) 
might  infer"  fact  c.    Approved,  Johnson  v.  Dooly,  72  Ga.  298,  299. 

4.  The  objection  that  the  charge  touching  nerve-tonic  was  not  relevant,  be- 
cause that  article  was  not  specified  in  the  accusation,  nor  proved  to  be  such 
liquor  as  was  specified  therein,  is  met  by  the  fact  that  there  is  in  the  record 
evidence  tending  to  show  that  nerve-tonic  is  rye  whisky.  It  matters  not  what 
name  dealers  or  consumers  apply  to  illicit  fluid,  so  long  as  the  arbitrary  name 
can  betranskited  into  such  familiar  English  as  "rye  whisky."  It  is  the  liquor, 
and  not  the  name,  which  gives  character  to  tlie  sale,  and  renders  it  lawful  or 
unlawful. 

5.  The  request  to  charge  set  out  in  the  third  ground  of  the  motion  for  a  new 
trial  sought  to  have  the  jury  instructed  that  "where  several  witnesses,  equally 
credible,  all  of  them  testifying  affirmatively,  differ  as  to  the  fact,  the  pre- 
ponderance is  with  the  greater  number.  No  doubt  the  jury  may  count  the 
witnesses,  if  they  think  proper  to  do  so,  but  they  are  hot,  as  matter  of  law, 
bound  to  do  it,  even  when  they  think  them  equally  credil)le.  On  such  a 
question  as  the  taste  of  a  particular  beverage,  witnesses  may  be  equally  truth- 
ful without  being  equally  reliable.  We  cannot  lay  it  down  as  a  law  of  belief 
that  truth  is  with  the  majority,  rather  than  with  the  minority.  Such  a  rule 
could  not  be  safely  acted  upon  save  where  the  disproportion  is  considerable, 
even  were  it  certain  that  all  who  think  they  have  the  truth  and  attempt  to  de- 
clare it  are,  each  to  each,  precisely  equal.  Double  the  number,  as  two  to  one, 
will  incline  the  scale.  1  Whart.  Ev.  §  416;  Dotodell  v.  Neal,  10  Ga.  148.  But 
the  effect  of  numbei*s  is  rather  one  of  general  logic  than  of  law ;  and  while  the 
court  may  instruct  on  the  subject,  the  jury  may  be  left  to  deal  with  it  in  the 
light  of  their  own  reason  and  experience.  1  Whart.  Ev.  supra,  §  ^17 ;  Evans 
y,  Arnold,  b2GsL.  174.  Andsee  Amis y.Cameron,bbGA.  449;  Westv.Wheatly, 
59  Ga.  560. 

We  have  thus  disposed  of  all  the  legal  points  that  were  argued  before  us; 
and,  as  we  deem  the  verdict  amply  supported  by  the  evidence,  our  conclusion 
is  that  the  motion  for  a  new  trial  was  properly  overruled.    Judgment  afilrmed. 


(79  Ga.   425) 

Knox  et  al,  v.  Bates  et  al. 
{Supreme  Court  of  Oeorgia.    November  28, 1887.) 

1.  EXBCUTORB  AND  AdMINISTRATOBS— ACTIONS  BY— JURISDICTION. 

Action  at  law  against  survivor  and  administrator  of  deceased,  located  in  county 
of  survivor's  residence,  on  open  account  against  partnership,  is  without  jurisdiction 
as  to  administrator  of  deceased  partner  who  resides  in  another  county,  unless  in- 
solvency of  the  partnership  is  averred  so  as  to  give  remedy  in  equity.  W  ant  of  juris- 
diction cannot  be  waived  so  as  to  affect  third  persons. 

2.  Insolybnot — ^Pboop  of — ^Rbtubn  op  Sheritf. 

Retui^  by  the  sheriff  of  another  county  that  he  knows  of  no  property  in  his  county 
on  which  to  levy  is  no  evidence  of  insolvency,  where  it  is  not  shown  that  the  dcKf eno- 
ant  ever  resided  or  had  property  in  that  county. 
{SylUOma  by  the  Court) 

Error  fyom  superior  court,  Taliaferro  county;  Lumpkin,  Judge. 

There  was  a  prior  action  against  a  surviving  copartner  and  an  adminis- 
trator of  a  deceased  partner,  in  superior  court  of  T.  county,  on  open  account 
against  partnership;  the  surviving  partner  residing  in  that  county,  and  the 
administrator  appointed  there,  but  residing  in  M.  county.  The  declaration 
contained  no  averment  of  insolvency  as  to  partnership  or  as  to  survivor.  So 
for  as  ai)pears,  there  was  no  plea,  answer,  nor  appearance  by  either  defendant. 
Judgment  was  rendered  jointly  against  both  defendants,  against  the  survivor 
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de  bonis  propriiSt  and  against  the  administrator  cie  bonis  testatorU.  Execu- 
tion was  issued  against  both  accordingly.  Return  thereon  of  ntdla  bona  bj 
the  sheriff  of  T.  county  as  to  the  partnership  and  the  administrator.  Return 
as  to  the  survivor,  by  the  sheriff  of  W.  county,  to  the  effect  that  the  sheriff 
knows  of  no  property  of  the  survivor  on  which  to  levy.  There  was  no  evi- 
dence that  survivor  resides  or  ever  resided  inW.  county,  or  ever  had  property 
tnere,  and  no  return  by  the  sheriff  of  M.  county.  After  these  proceedings, 
the  present  action  was  brought  on  the  administration  bond  to  recover  the 
amount  of  the  judgment  from  the  administrator  and  his  sureties.  The  court 
held  the  judgment,  as  evidence  of  assets,  was  conclusive  against  the  admini- 
strator, and  prima  facie  against  the  s  ureties.  Verdict  for  the  plaintiffs.  Mo- 
tion by  the  defendants  for  a  new  trial  denied.    Defendants  bring  error. 

/.  W.  Hixon,  J.  H.  Lumpkin,  8.  E.  Watson,  and  H,  T,  &  H.  Q,  Letois,  for 
plaintiffs  in  error.     W,  0,  ifitchell  and  John  C,  Hart,  for  defendants  in  error. 

Rleckley,  C.J.  The  right  of  action  at  law  upon  an  open  account  agninst 
a  partnership  is  several  against  the  survivor;  not  joint  against  the  survivor 
and  the  administrator  of  the  deceased  copartner.  In  equity  there  is  a  joint 
remedy  if  the  partnership  be  insolvent, — certainly  so,  if  both  the  partnership 
and  the  survivor  be  insolvent;  and  this  equitable  remedy,  where  the  necessary 
averments  are  made,  may  be  administered  at  law.  Anderson  v.  Pollard,  62 
Ga.  46.  But,  unless  the  necessary  averments  are  made  in  the  pleadings,  the 
legal  remedy  alone  is  Involved,  and  there  can  be  no  intendment  that  the  equi- 
table remedy  was  invoked,  or  that  the  conditions  of  its  exercise  were  estab- 
lished by  the  evidence.  Such  averments  could  be  brought  in  by  amendment, 
but,  being  as  to  jurisdictional  facts,  their  omission  couiil  be  supplied  after 
verdict  only  so  far  as  to  heal  the  jurisdiction  ad  between  law  and  equity.  But 
here  there  was  also  defective  jurisdiction  over  the  administrator  as  to  the 
county  in  which  the  suit  was  located.  Treating  the  suit  as  a  mere  suit  at 
law,  thougli.he  could  waive  this  defect  so  as  to  affect  himself,  he  could  not 
waive  it  so  as  to  affect  others.  Suydam  v.  Palmer,  63  Ga.  546;  Khett  v. 
Land  Co.,  64  Ga.  521.  It  follows  that  the  judgment  is  no  evidence  whatever 
against  the  sureties;  and^  on  the  face  of  the  record  before  us,  it  is  no  evidence 
even  against  the  administrator,  for  he  did  not  appear,  plead,  or  answer,  and 
was  sued  at  law  in  Taliaferro  county,  when  he  was  a  resident  of  McDuffie 
county.  He  was  subject  to  be  sued  in  equity  out  of  his  county, — that  is,  in 
the  county  where  his  co-defendant,  the  surviving  partner,  resided, — but  not 
at  law;  and,  according  to  the  evidence,  he  was  sued  at  law,  with  no  equitable 
element  whatsoever  in  the  proceeding.    See  Pullen  v.  Whitfield,  55  Ga.  174. 

2.  The  judgment,  as  one  against  the  survivor,  was  in  all  respects  valid; 
but  he  was  of  Taliaferro  county  when  sued,  and,  so  far  as  appears,  never  re- 
moved to  Wilkes  county,  or  had  any  property  there.  The  return  of  nulla 
bona  as  to  him  is  by  the  sheriff  of  Wilkes  county,  and  is  only  that,  "J  know 
of  no  property  of  defendant  V.  T.  Smith  in  Wilkes  county  to  levy  this  ft,  fa, 
upon."  Such  a  return  might  prevent  the  judgment  from  becoming  dormant. 
Ellis  V.  Railroad  Co,,  61  Ga.  362.  But  how  it  would  prove,  or  tend  to  prove, 
that  V.  T.  Smith  was  insolvent,  either  at  the  time  when  the  action  against 
him  was  brought,  or  when  the  return  was  made,  we  do  not  see.  Why  should 
his  having  no  property  in  Wilkes  county  of  which  the  sheriff  had  knowledge 
be  evidence  that  he  had  no  property?  To  reason  from  such  premises  to  such 
a  conclusion  would  be  simply  absurd;  and  we  may  safely  say  that  the  reason- 
ing of  the  law  is  never  absurd.    Judgment  reversed. 
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<«^  G»-  312)  BoYER  et  al.  V.  Floury. 

{Suvreme  Cofwrt  of  Georgia.    January  80, 1888.) 
rRusTO— Resulting  Trusts— Removal  of  Incumbrance. 

Plaintilfs  were  heirs  at  law  of  a  decedent  who  had  paid  off  an  equitable  mortgage 
on  certain  land,  and  directed  the  mortgagee  to  deed  it  to  defendant,  who  obtained  a 
conveyance  of  the  legal  title  from  the  owner.  Held^  that  as  decedent  did  not  pay 
the  purchase  money,  but  only  removed  an  incumbrance  on  the  land,  there  could  m 
no  resulting  trust  thereof  in  favor  of  his  heirs. 

Error  from  superior  court,  Baldwin  county;  Jenkins,  Judge. 
C.  P.  Crawford,  for  plaintiffs  in  error.    Whitfield  cfe  Allen  and  J,  H.  Lump- 
kin,  for  defendant  in  error. 

Blandfobd,  J.  The  plaintiffs  in  error,  as  heirs  at  law  of  one  Boyer, 
brought  an  action  of  ejectment  against  Milly  A.  Floury  to  recover  a  certain 
tract  of  land  in  the  county  of  Baldwin.  On  the  trial  of  the  case,  they  showed 
that  they  were  the  heirs  at  law  of  Boyer,  who  had  bought  the  land  in  question 
from  Bonner,  and  had  paid  Bonner  the  purchase  money,  and  directed  Bonner 
to  make  a  deed  to  Milly  A.  Floury  for  the  land;  in  which  deed  he  conveyed 
the  fee-simple  title  to  her,  to  her  own  proper  use,  benefit,  and  behoof.  Bon- 
ner did  not  own  the  title  to  the  land,  but  held  what  is  called  an  '* equitable 
mortgage," — a  deed  with  bond  for  title  back;  certain  money  having  been 
paid  thereon.  The  title,  it  appears,  was  in  one  Bruce;  and  there  was  also  a 
deed  from  Bruce  to  Milly  A.  Floury.  Who  paid  Bruce  any  money  the  record 
does  not  disclose.  The  court  below  was  asked  to  instruct  the  jury  that  the 
payment  of  the  money  by  Boyer,  and  the  making  of  the  dee<l  by  Bonner  to 
Milly  A.  Floury  at  his  instance,  raised  a  trust  in  Boyer  by  implication,  which 
trust  resulted  to  Boyer  and  his  heirs  at  law.  The  court  refused  to  charge  as 
requested,  but  instructed  the  jury  that  if  Boyer  procured  the  deed  made  to 
Milly  A.  Floury,  intending  thereby  to  make  a  gift  of  the  land  to  her,  the  plain- 
tiffs could  not  recover;  and  this  is  excepted  to.  The  doctrine  of  implied  and 
resulting  trusts  is  a  very  difficult  one;  Indeed,  it  should  be  swept  away  by  leg- 
islation, and  should  have  no  resting  place  in  this  state.  It  served  its  purpose 
long  ago.  Where  a  man  makes  a  deed  to  another,  no  trust  being  reserved  in 
the  deed,  but  the  whole  title  being  conveyed,  with  warranty,  etc.,  no  trust 
should  result.  But,  whatever  the  law  is  on  that  subject,  this  case  is  taken 
out  of  the  doctrine  of  resulting  trusts  by  the  fact  that  Boyer  did  not  pay  the 
purchase  money.  The  money  he  paid  was  to  remove  Bonner's  incumbrance 
on  the  land. 

We  hold,  therefore,  that  the  court  did  right  to  instruct  the  jury  that  the 
heirs  at  law  of  Boyer  could  not  recover,  and  the  judgment  is  affirmed. 


(80  Ga.  132) 

WoMACK  V,  Central  Kailroad  &  Banking  Co. 
{Supreme  C&ivrC  of  Oeorgia.    February  1, 1888.) 

Dbath  bt  Wrongful  Act— Right  or  Action— Immediate  Death. 

«  A  husband  has  no  right,  under  the  common  or  statute  law  of  Greorgla,  to  malntaia 
an  action  to  recover  damages  for  the  killing  of  Ms  wife,  where  such  death  is  im- 
mediate. 

Error  from  city  court  of  Macon;  Harris,  Judge. 

W^  Q.  Bayne  and  Hardenuzn  c&  Davis,  for  plaintiff  in  error.  Lyon  dkEstes, 
for  defendant  in  error. 

Simmons,  J.  Womack  filed  his  suit  for  damages  in  the  city  court  of  Macon 
againt  the  Central  Railroad  Company  for  $10,000.  He  alleged  that  "on  the 
nineteenth  of  June,  1886,  said  company  did,  by  carelessly  and  negligently 
runn  ng  its  trains,  by  its  agents,  in  said  county  of  Bibb,  run  its  cars  over  pe- 
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titioner*s  wife,  Sophia  Womack,  and  thereby  did  wound  and  injure  said  So- 
phia; from  which  wounds  bis  said  wife,  Sophia,  died;  and  without  any  fault 
or  negligence  on  her  part."  He  further  alleged  that,  "by  said  company's 
careless  act  in  running  its  train,  he  was  deprived  of  the  society  and  compan- 
ionship of  his  wife,  and  also  of  her  valuable  services,  which  were  worth  $240 
per  annum;  and  said  wife  was  in  the  prime  of  life,  and  in  full  health  and 
vigor;  and  by  the  careless  killing  of  the  said  wife  by  said  company  the  care  of 
his  family  was  entirely  upon  him,  greatly  to  his  anxiety  and  expense;  and  the 
petitioner  has  suffered  untold  mental  anguish  by  said  killing  of  his  said  wife; 
that  said  company  has  injured  and  damaged  your  petitioner  in  thus  depriv- 
ing him  of  her  society  and  companionship,  and  causing  much  p:rief  and  agony, 
and  depriving  him  of  her  Vciluable  services  as  set  forth,  in  the  sum  of  $10,- 
000."  The  defendant  demurred  to  said  declaration  upon  two  grounds;  (1) 
That  the  declaration  contained  no  cause  of  action;  (2)  that  the  husband  has 
no  right,  under  the  common  or  statute  law  of  Georgia,  to  maintain  an  action  to 
recover  damages  for  the  homicide  of  his  wife,  nor  for  a  tort  upon  her  which 
results  in  her  death.  The  court  sustained  the  demuiTer,  and  dismissed  the 
plaintiff's  suit;  whereupon  the  plaintiff  excepted,  assigning  error  thereon. 

We  see  no  error  in  the  judgment  of  the  court  sustaining  this  demurrer,  and 
dismissing  tlie  suit  of  the  plaintiff.  The  declai-ation  does  not  allege  that  the 
plaintiff's  wife  lingered  for  any  length  of  time  after  the  injury,  but  it  is  in- 
ferrable from  the  declaration  that  she  died  immediately;  indeed,  it  was  ad- 
mitted here  by  counsel  on  both  sides  that  she  did  die  immediately  after  the 
accident.  If  she  had  lived  any  length  of  time  after  the  injury,  the  husband 
would  have  been  entitled  to  recover  for  her  services  during  the  time  she  did 
live,  and  any  expense  which  he  might  have  incurred  in  her  treatment.  This 
action  is  substantially  a  suit  to  recover  damages  for  her  homicide,  although  it 
is  claimed  to  be  a  suit  to  recover  the  value  of  her  services.  This  court  has 
held  that  a  husband  could  not  recover  for  the  homicide  of  his  wife.  Railroad 
V.  Wynn,  42  Ga.  331.    Judgment  aflarmed. 


^^'^^•''^^  Barrow  tj.  State. 

{Supreme  Court  of  Georgia,    February  6, 1888.) 

I.  Crihinai^  Law— New  TRiAii—NEWLY-DiscovERED  Evidence. 

A  new  trial  will  not  be  granted  on  account  of  newly-discovered  evidence  which  is 
simply  of  an  impeaching  character ;  nor  on  account  of  alleged  newly-discovered  evi- 
dence of  any  kind,  when  movant's  counsel  file  no  affidavit  of  their  ignorance  before 
the  verdict  of  the  existence  of  such  evidence. 

8.  Same—New  TRiAii— Separation  of  Jury. 

When,  during  the  trial  of  a  criminal  case,  a  juror  separates  himself  a  short  while 
from  his  f eUows,  and  the  court,  before  the  trial  progresses  further,  requires  him  to 
explain  his  absence,  which  he  does  satisfactorily,  and  no  objection  is  then  made  to 
the  sufficiency  of  the  purgation ;  and  when  it  also  affirmatively  appears,  by  the  affi- 
davits of  the  juror,  and  other  persons  not  members  of  the  juiy,  that  his  separation 
from  the  other  jurors  did  defendant  no  harm,— a  conviction  will  not  be  set  aside  on' 
this  ground. 

8.  Same— Appeal— Harmless  Error. 

That  the  court  failed  to  give  in  charge,  specially^  the  law  as  to  circumstantial  evi- 
dence, there  being  no  request  to  this  eCTect,  constitutes  no  ground  for  a  new  triai, 
v^hen  it  appears  ttiat  the  court  did  very  fully,  and  liberally  to  the  defendant,  in- 
struct the  jury  as  to  the  law  of  reasonable  doubts,  and  the  amount  and  character  of 
testimony  necessary  to  warrant  a  conviction. 

4.  Homicide — ^Evidence — ^Rbs  Gest^. 

A  witness,  in  describing  a  fight,  fixed  the  time  at  which  he  became  aware  of  a  cer- 
tain occurrence  therein  by  sayins :  ^I  did  not  know  it  until  D.  said  he  knew  M.  had 
a  knife;"  the  remark  of  D.  mentioned  by  the  witness  having  been  made  then  and 
there,,  while  the  fight  progressed.  Held^  this  remark  was  properly  admitted  in  ev- 
idence, (1)  because,  in  repeating  it,  the  witness  simply  used  his  own  way  of  desig- 
nating when  he  learned  the  fact  he  had  stated ;  and  (2)  because  it  was  a  part  of  the 
resgestcB, 

{Syllabus  by  Ihe  Cowrt,) 
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Error  from  superior  court,  Houston  county;  Sibocons,  Judge. 

Indictment  for  homicide  against  Mattie  Barrow.  Verdict  of  voluntary 
manslaughter.    Motion  for  new  trial  denied,  and  (lefendant  brings  error. 

M.  B,  Bayne  and  A.  8,  QileSttor  plaintiff  in  error.  /.  L.  ffardemant  Sol. 
Gen.,  for  defendant  in  error. 

LuBiPKiN,  J.*  1.  This  court  has  so  repeatedly  ruled  that  newly-discovered 
evidence,  the  effect  of  which  is  merely  to  Impeach  a  witness  who  has  testified 
at  the  trial,  is  no  ground  for  a  new  trial,  and  that  alleged  newly-discovered 
evidence  will  not  be  considered  at  all,  unless  the  counsel  for  movant,  as  well 
as  the  latter,  will  swear  that  they  did  not  know  of  its  existence  till  after  the 
verdict,  it  is  quite  sufficient  to  mention  these  rulings,  if,  indeed,  that  be  neces- 
sary, without  discussing  them. 

2.  It  appeared  that  during  the  trial  of  this  case  the  judge  allowed  the  jury, 
attended  by  their  bailiff,  to  leave  the  court  room  for  a  necessary  purpose.  They 
soon  returned,  with  one  of  their  members  missing,  who  came  in  within  a  few 
minutes.  The  court  immediately  inquired  of  the  juror  where  he  had  been 
and  the  cause  of  his  absence.  He  explained  that  he  had  gone  to  his  stable  to 
attend  a  call  of  nature.  The  court  then  asked  him  if  he  had  spoken  to  any- 
body, or  anybod}'  had  spoken  to  him,  about  the  case;  to  which  he  replied  in 
the  negative.  Defendant  and  counsel  were  present,  and  said  nothing,  and 
the  trial  thereupon  proceeded.  On  the  hearing  of  the  motion  for  a  new  trial, 
it  further  appeared  by  the  affidavits  of  this  juror,  and  other  persons  not  mem- 
bers of  the  jury,  that  while  separated  from  his  fellows  he  did  not  hear  any 
one  express  any  opinion  in  relation  to  the  case,  or  make  any  remark  about 
the  case,  except  that  one  Martin  asked  the  juror  if  the  case  was  closed,  to 
which  he  said  "No,"  and  the  juror  further  swore  that  during  the  separation 
no  act  nor  sign  reiwhed  him  by  which  he  was  affected  or  influenced  in  his  duty 
as  a  juror  trying  the  case.  While  tlie  rule  is  that  the  separation  of  a  juror 
from  the  other  members  during  the  trial,  unattended  by  an  officer,  raises  a 
presumption  of  injury  to  the  defendant,  and  the  burden  is  on  the  state  to  over- 
come it,  the  state  has  successfully  done  so  in  this  case,  especially  when  the 
defendant  had  an  opportunity,  while  the  court  was  purging  the  person,  to 
make  any  desired  objection  to  the  same  for  want  of  sufficiency  or  complete- 
ness, and  did  not  avail  herself  of  it. 

3.  The  testimony  in  this  case  is  voluminous.  It  is  unnecessary  to  discuss 
it  in  detail,  because  it  amply  authorized  a  verdict  for  voluntary  manslaughter. 
It  is  perhaps  proper  to  remai'k  that  it  is  not  clear  the  testimony  was  entirely 
circumstantial.  While  no  witness  actually  saw  the  defendant  stab  the  de- 
ceased, several  witnesses  saw  them  fighting,  giving  each  other  violent  blows; 
and  when  the  fight  ended  deceased  was  found  with  a  mortal  stab  in  his 
breast,  blood  upon  his  garments,  and  very  soon  died.  But  on  the  assumption 
that  it  was  a  case  in  which  it  would  have  been  proper  to  instruct  the  jury  spe- 
cifically as  to  the  law  of  circumstantial  evidence,  we  are  of  the  opinion  that, 
in  the  absence  of  such  a  request,  the  court  did  substantially  give  the  jury  all 
necessaiy  instructions  as  to  the  amount  and  character  of  proof  required  to 
justify  a  conviction.  He  charged  fully  the  law  of  reasonable  doubt;  warned 
the  jury  not  to  convict  unless  morally  satisfied  of  her  guilt;  impressed  this 
upon  them  by  repeated  statements  to  this  effect;  impressed  them  that  if,  after 
an  honest  and  impartial  investigation,  they  were  uncertain  as  to  her  guilt,  they 
ought  to  acquit;  instructed  them  they  had  the  right  to  believe  her  statement 
in  preference  to  the  sworn  testimony  offered  by  the  state;  and  concluded  by 
sayuig  she  entered  the  trial  with  the  presumption  of  innocence  in  her  favor, 
that  this  presumption  remained  until  the  state  repelled  it  by  proof,  and  that, 
if  the  state  had  failed  to  do  so,  she  should  be  acquitted. 

>SiMBfx>N8,  J.,  bein^  disqnaUfied  in  this  case,  Hon.  Samubl  Lumpkik,  judge  superior 
courts  of  Northern  circuit,  presided  in'  his  stead. 

v.Ss.E.no.l — 5 
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4.  A  witness  was  asked  when  the  deceased  was  cut,  and  replied:  "I  couldn't 
tell.  I  didn't  know  it  until  John  Dunn  said  he  knew  Mattie  had  the  knife." 
What  John  Dunn  said  as  related  by  this  witness  was  objected  to.  It  appeared, 
however,  that  this  remark  by  John  Dunn  was  made  while  the  fight  was  going 
en  between  the  defendant  and  deceased.  The  witness  fixed  the  time  when  he 
became  aware  of  the  cutting  by  saying  it  was  after  he  heard  this  remark. 
The  making  of  it  was  an  occurrence  wliich  took  place  during  the  fight,  and  it 
designated  the  point  at  which  the  witness  found  out  that  the  cutting  had  been 
done.  Besides,  it  is  clearly  admissible  as  a  part  of  the  res  gestce,  and  there 
was  no  error  in  refusing  to  rule  it  out.    Judgment  afiirmed. 


(80  Ga.  137)  PriME  ct  ol.  V.  MAPP  et  UX. 

{Supreme  Court  of  Georgia.    January  80, 1888.) 

1.   GUASDIAN  AND  WaRD—SaLB  OP  RbALTT— GUARDIAN  AD  LiTBM. 

A  Statute,  which  provides  that  a  guardian,  before  he  can  sell  the  property  of  his 
ward,  must  apply  to  the  ordinary  for  leave  to  sell,  notice  of  which  application  must 
be  duly  published,  contains  nothing  requiring  the  appointment  of  a  guardian  ad  litem 
to  constitute  a  valid  sale  of  such  property  as  against  the  ward. 
9.  Same— Sale  of  Realty— Abilitt  of  Father  to  Support  Ward. 

Where,  from  the  evidence  upon  the  hearing  of  an  order  to  sell  the  property  of 
minor  children,  it  appears  that  the  father  is  unable  from  his  own  means  to  support 
and  educate  them,  7ieZ<2,that  it  was  within  the  power  and  discretion  of  the  ordinary 
to  grant  the  order  when  he  became  satisfied  of  the  father^s  inability. 
8.  Same— Sale  op  Realty— Death  of  Surety  on  Bond. 

The  death  of  the  surety  on  a  guardian^s  bond  does  not  of  itself  Invalidate  a  sale 
of  the  ward's  property  made  by  the  guardian  subsequent  to  the  death  of  such  surety. 

Error  from  superior  court,  Baldwin  county;  Jenkins,  Judge. 
R.  L,  liodgei'8  and  C.  P.  Crawford,  for  plaintiffs  in  error.  2'hos»  Q.  Law- 
son  and  D,  B,  San/ord,  for  defendants  in  error, 

Simmons,  J.  It  appears,  from  the  record  in  this  case,  that  Catherine  Ren- 
f  roe,  a  married  woman,  by  consent  of  her  husband,  was  a  free  trader,  prior  to 
1867,  and  as  such  accumulated  certain  money,  which  was  invested  by  her  in 
a  house  and  lot  in  the  city  of  Milledgeville.  She  died  some  time  in  1863,  with- 
out obtaining  title  to  said  lot.  Subsequent  to  her  death  William  McEinley  was 
appointed  administrator  on  her  estate,  and  he  paid  the  balance  of  the  purchase 
money  out  of  the  proceeds  of  her  estate;  whereu^wn  SeatonGrantland,  on  the 
twenty-ninth  of  January,  1864,  executed  aud  delivered  a  deed  to  said,  lot  to 
William  McKinley,  administrator,  "for  the  sole  use  and  benefit  of  the  estate 
of  said  Catherine  Renfroe,  deceased,  and  the  children  of  said  Catherine  lien- 
froe,  heirs  of  said  estate,  separate  from  E.  Renfroe,  former  husband  of  said 
Catherine  Renfroe.*'  At  the  time  of  her  death  slie  left  two  childi'en,  Ida  L. 
and  Eva  R.  Renfroe,  aged,,  respectively,  one  and  three  years  old.  Enoch  R. 
Renfroe  was  appointed  their  guardian  by  the  ordinary  of  Baldwin  county,  in 
April,  1866,  and  gave  a  bond  as  guardian  for  $3,000,  with  Mrs.  Turner,  his 
mother,  as  security.  At  the  time  of  Mrs.  Renfroe' s  death,  there  appeai-s  to 
have  been  some  litigation  between  her  and  Rebecca  Foxton,  concerning  this 
lot  of  land;  and,  in  1867,  Mrs.  Foxton  recovered  a  judgmerit  against  McKin- 
ley, the  administrator,  for  $1,380.80.  In  February,  1869,  Renfroe,  as  guard- 
ian, applied  to  the  ordinary  of  said  county  to  have  said  house  and  lot  set  apart 
to  his  wards  as  a  homestead;  which  application  was  granted  by  the  ordinary. 
In  the  same  month  and  year  McKinley,  as  administrator,  and  Renfroe,  as 
guardian,  leased  said  house  and  lot  to  Mrs.  Foxton  for  the  term  of  seven 
years,  for  the  purpose  of  paying  off  the  judgment  obtained  against  the  estate 
of  Mrs.  Renfroe.  Mrs.  Turner,  security  on  the  guardian's  bond,  died  some 
time  in  the  year  1870;  and  it  does  not  appear  that  the  ordinary  ever  cited  Ren- 
froe to  give  a  new  bond  with  other  security.  Mrs.  Turner  left  a  small  estate, 
and  in  her  will  bequeathed  nearly  all  of  it  to  Enoch  R.  Renfroe,  her  son,  the 
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guardian  of  these  minors.  In  January,  1874,  Benfroe,  as  guardian,  applied 
to  the  ordinary  for  leave  to  sell  this  house  and  lot,  and  assigned  as  a  reason 
therefor  "that  the  children  had  arrived  at  the  ages  of  thirteen  and  fifteen, 
and  that  it  was  highly  important  for  them  both  that  their  education  should 
receive  attention;  that  the  income  from  their  estate  was  insufllcient  for  their 
education,  and  that  without  leave  to  encroach  upon  the  corpris  of  said  estate 
their  education  must  be  discontinued;"  and  he  asked  leave  to  sell  for  tlie  pur- 
jjose  of  applying  the  proceeds  derived  from  said  sale  to  tlie  education  of  the 
children.  Tills  petition  was  sworn  to  by  Benfroe,  the  guardian.  At  the  Feb- 
ruary term  of  the  court  of  ordinary,  1874,  the  ordinary  ordered  the  usual  citii- 
tion  to  be  published,  returnable  to  the  March  term  of  said  court.  At  the 
March  term,  the  application  was  heard,  and  it  appears  from  the  record  that 
the  ordinary  required  proof  of  the  inability  of  the  guardian  to  maintain  and 
educate  his  children  out  of  his  own  estate.  It  appears,  further,  that  the  proof 
was  that  the  guardian  owned  280  acres  of  land,  of  the  value  of  $2,000,  and 
personal  property  of  the  value  of  $290,  but  that  he  was  unable  to  obtain  money 
on  his  own  credit  for  the  purpose  of  educati  ng  the  children.  This  proof  seems 
to  have  seen  satisfactory  to  the  ordinary;  and  an  order  was  thereupon  granted 
allowing  him  to  sell  the  house  and  lot,  ''and  to  encroach  upon  the  corpus  of 
said  estate  or  the  proceeds  of  said  sale,  to  the  amount  of  $100  per  annum 
each  for  said  wards,  for  the  purpose  of  their  education,  as  prayed  for  in  his 
petition;"  and  requiring  him  to  make  returns  of  his  ''actings  and  doings  in 
the  premises."  In  this  order  it  was  stated  that  the  usual  citation  had  been 
publishefl  as  provided  by  law.  In  April,  1874,  it  appears  that  the  land  was 
sold  by  the  guardian  at  public  sale,  and  F.  B.  Mapp  became  tlie  purchaser  at 
the  price  of  $1,001.  A  deed  was  made  to  him  on  the  eleventh  of  April,  1874, 
by  the  guardian,  wliich  deed  recites  the  application  to  sell,  the  citation  pub- 
lished in  the  newspaper,  the  order  of  the  ordinary,  and  contains  other  recitals 
usual  in  guardians'  deeds.  In  March,  1878,  F.  13.  Mapp,  the  purchaser  at 
the  guardian's  sale,  executed  to  his  wife,  MoUie  E.  Mapp,  and  her  minor  chil- 
dren, a  deed  to  said  house  and  lot,  the  consideration  being  "natural  love  and 
affection."  Ida  L.  Benfroe  married  a  Mr.  Prime,  and  Eva  Benfroe  married  a 
Mr.  Wright.  On  December  23,  1886,  they  brought  their  action  of  ejectment 
aigainst  Mapp  and  his  wife  for  the  house  and  lot.  The  action  was  in  the 
statutory  form.  The  abstract  title  relied  on  and  annexed  to  their  petition 
was  the  deed  of  Grantland  to  McKinley,  the  administrator,  and  the  fact  that 
Mi-s.  Benfroe  died  in  possession.  The  defendant  filed  a  plea  of  "not  guilty." 
Upon  the  trial  of  tlie  case  in  the  coult  below,  the  jury  returned  a  verdict  for 
the  defendants.  The  plaintiff  moved  for  a  new  trial  upon  the  following 
grounds:  "(1)  That  the  court  erred  in  excluding  from  the  jury  the  record 
evidence  that  the  ordinary,  in  1868,  had  set  apart  as  a  homestead  for  the 
plaintiffs,  these  minors,  the  disputed  premises,  on  the  application  of  Enoch 
B.  Benfroe,  their  guardian  and  father;  (2)  that  the  court  erred  in  charging 
the  jury  that  if  the  guardian's  application  to  sell  the  ward's  real  property  to 
provide  education  for  them  was  regular,  and  the  ordinary's  order  to  sell  was 
formal,  and  the  advertisement  and  sale  accorded  therewith,  then  the  purchaser 
got  a  good  title,  notwithstanding  there  was  no  guardian  ad  litem  appointed 
in  the  case;  (3)  the  verdict  was  contrary  to  law  and  evidence  and  the  charge 
of  the  court."     The  motion  was  overruled,  and  the  plaintiffs  excepted. 

1.  The  first  ground  of  the  motion  was  not  insisted  on  here,  counsel  for  the 
plaintiff  in  error  conceding  the  fact  that  the  homestead  proceedings  had  noth- 
ing to  do  with  the  trial  of  the  case.  The  suit  was  not  for  the  recovery  of  the 
land  as  a  homestead,  but  to  recover  the  possession  and  title;  and  it  was  not 
because  the  property  had  been  set  apart  to  them  as  a  homestead,  but  because 
they  claimed  the  title  and  possession  under  the  deed  from  Grantland  to  Mc- 
Kinley. If  they  had  sued  to  recover  it  as  a  homestead,  they  would  have  been 
barred  by  the  act  of  1876. 
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2.  The  main  ground  relied  on  for  reversal  of  the  Judgment  of  the  court  be- 
low was  the  second  ground  of  the  motion.  It  was  insisted  that  the  court 
erred  in  holding  that,  where  a  guardian  applied  to  the  ordinary  for  leave  to 
sell  the  estate  of  his  ward,  it  was  not  necessary  to  appoint  a  guardian  ad  litem 
to  represent  the  wards.  It  was  claimed  by  counsel  for  the  plaintiff  in  error 
that  upon  application  to  the  ordinary  for  leave  to  sell,  either  by  an  executor, 
administrator,  or  guardian,  it  was  necessary  to  appoint  a  guardian  ad  litem 
for  the  wards,  or  the  sale  would  be  void.  We  do  not  agree  with  him  in  this 
view  of  the  law.  The  Code,  §  1828,  says  that  **all  sales  of  any  portion  of  the 
property  of  the  ward  shall  be  made  under  the  direction  of  the  ordinary,  and 
under  the  same  rules  and  restrictions  as  are  prescribed  for  sales  by  adminis- 
trators of  estates."  Section  2559  declares,  in  substance,  that  before  any  ad- 
ministrator shall  be  allowed  to  sell  property  of  the  intestate,  he  must  make 
application  to  the  ordinary  for  leave  to  sell,  notice  of  which  application  shall 
be  published  once  a  week  for  four  weeks  in  the  gazette  in  which  the  county 
advei'tisements  are  published;  and,  if  no  objection  is  filed  and  the  ordinary  is 
satisfied  of  the  truth  of  the  allegations  in  the  petition,  an  order  shall  be 
passed  granting  the  leave  to  sell,  specifying  therein  the  land  as  definitely  as 
possible.  The  publication  of  this  notice  of  the  application  is  the  only  notice 
required  by  our  statute  to  be  given  to  the  heirs  at  law  in  cases  of  sales  by  ad- 
ministrators, or  to  the  wards  in  cases  of  sales  by  guardians.  Any  person  in- 
terested can  go  before  the  ordinary,  and  resist  tlie  application  if  he  desires  to  do 
so.  There  is  nothing  in  the  Ck)de  which  requires  a  guardian  ad  litem  to  be 
appointed  either  for  the  minor  heirs  at  law  of  an  Intestate  or  for  the  wards  of 
a  guardian.  The  legislature  seems  to  have  thought,  for  fifty  years  at  least, 
that  this  notice  was  sufficient.  It  has  been  the  unvarying  practice  in  this 
state,  so  far  as  we  know  or  can  ascertain,  for  the  ordinaries  to  grant  oitlers 
for  the  sale  of  property  by  guardians  or  administrators,  upon  the  notice  pre- 
scribed in  the  statute.  So  far  as  we  know  or  can  ascertain  from  the  older 
members  of  the  profession,  no  guardian  ad  litem  has  ever  been  appointed  by 
the  court  of  ordinary  when  an  application  was  made  by  a  guardian  or  admin- 
istrator to  sell  property.  We  have  carefully  read  the  authorities  cited  by 
counsel  for  the  plaintiff  in  error,  and  find  that  in  all  the  cases  cited  by  him, 
in  other  states  in  which  the  courts  held  that  a  guardian  ad  litem  was  neces- 
sary, the  decisions  were  based  distinctly  upon  the  statutes  of  these  states. 
In  the  cases  cited  by  him  from  the  Mississippi  Keports,  it  appears  that  the 
statutes  of  Mississippi  required  that,  before  the  administrator  could  sell  real 
estate,  all  the  heirs  and  creditors  of  the  estate  should  have  personal  notice, 
and,  if  there  were  minors,  they  should  not  only  have  notice,  but  a  guardian  ad 
litem  should  be  appointed  for  them.  In  the  case  of  Clark  v.  Thompsorif  47 
111.  25,  cited  by  counsel  for  the  plaintiff  in  error,  the  statute  of  Illinois  re- 
quired publication  of  the  notice  or  the  serving  of  notice,  and  a  copy  of  the 
petition,  upon  the  heirs  30  days  before  the  filing  of  the  petition.  In  that  case, 
neither  the  publication  of  the  notice  nor  service  of  a  copy  of  the  petition  was 
made  upon  the  minor,  and,  although  a  guardian  ad  litem  had  been  appointed 
by  the  coui-t  below,  the  supreme  court  held  that  the  court  below  had  no  juris- 
diction for  that  reason.  In  the  case  of  Good  v.  Noiley,  28  Iowa,  188,  cited 
by  counsel  for  the  plaintiff  in  error,  it  held  that,  in  order  to  render  an  admin- 
istrator's sale  of  veal  estate  valid  as  against  an  infant  heir,  he  must  have  been 
served  with  notice  of  the  proceedings  as  provided  by  the  statute^  and  an  ap- 
pearance and  answer  by  a  guardian  ad  litem  appointed  by  the  probate  court, 
without  such  notice  having  been  given  to  the  infant  heir,  would  not  confer 
upon  the  court  jurisdiction  of  his  person,  and  the  proceedings  as  to  him  would 
be  void.  In  the  case  of  Doe  v.  Botven,  8  Ind.  197,  also  cited  by  counsel  for 
the  plaintiff  in  error,  the  decision  recites  that  the  statutory  notice  of  30  days 
by  service,  or  60  days  by  publication,  after  the  filing  of  such  application,  had 
not  been  given,  and  that  the  sale  was  therefore  void.    In  the  case  of  Blodgett 
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y.  mtt,  29  Wis.  169,  the  decision  was  put  upon  the  ground  that  the  admin- 
istrator had  failed  to  state  the  time  and  place  of  sale  as  required  by  the  stat- 
ute, and  the  sale  was  tlierefore  void.  So  it  will  be  seen  that  all  the  decisions 
cited  by  counsel  for  the  plaintilf  in  error  were  put  distinctly  upon  the  statutes 
of  the  several  states  wlierein  they  were  made. 

8.  It  was  argued  that  the  jury  found  contrary  to  law,  because  it  is  the  duty 
of  the  parent  to  support  and  educate  his  children,  and  that,  for  this  reason, 
the  court  of  ordinary  had  no  power  or  authority  to  grant  the  order  of  sale  in 
this  case.  It  is  true  that  the  Code,  §  1792,  declares  *'it  to  be  the  duty  of  the 
father,  until  the  majority  of  the  child,  to  provide  for  its  maintenance,  protec- 
tion, and  education ;"  but  we  apprehend  that  if  the  father  is  unable,  from  his 
own  means,  to  support  and  educate  his  children,  and  if  he  as  guardian  of 
such  child  has  an  estate  in  his  hands  belonging  to  his  ward,  it  would  be  legal 
for  the  ordinary  to  grant  an  \)rder  allowing  him  to  use  that  estate  for  these 
purposes.  In  this  case,  it  appears  from  the  record  that  the  ordinary  heard 
evidence  on  this  point  before  he  granted  the  order,  and  that  he  must  have 
been  satisfied  before  he  granted  it  that  the  father  was  unable  to  educate  his 
children,  or  he  would  not  have  granted  it.  It  was  in  his  power  and  discre* 
tion  to  do  so  when  he  became  satisfied  of  the  inability  of  the  father  to  support 
and  educate  his  wards  out  of  his  own  estate.  Hinea  v.  Mullins,  25  Ga.  696; 
JSouime  V.  Maybin,  8  Woods,  724;  Myers  v.  Myers,  16  Amer.  Dec.  648,  and 
note,  661. 

4.  It  IS  insisted,  further,  by  counsel  for  the  plaintiff  in  error,  that  this  sale 
by  the  guardian  was  void,  because  he  had  ceased  to  be  guardian  by  reason  of 
the  fact  that  the  only  security  on  his  bond  had  died,  and  no  new  bond  had 
been  given;  and  it  was  claimed,  therefore,  that  when  his  security  died,  his 
letters  of  guardianship  abated,  and  any  act  he  did  after  that  was  illegal  and 
void.  We  do  not  so  understand  the  meaning  of  our  Code.  Kenfroe  had  been 
appointed  guardian  of  these  children  by  the  judgment  of  the  court  of  ordi- 
nary. It  is  true  the  law  required  him  to  give  bond  with  sufficient  security, 
which  he  did;  but  we  icnow  of  no  law  which  abates  the  letters  of  a  guardian 
when  his  security  dies  or  becomes  insolvent.  In  either  event,  it  is  made  the 
duty  of  the  ordinary,  on  his  own  motion,  if  necessary,  to  require  the  guardian 
to  make  a  new  bond,  or  give  additional  security;  and  when  this  is  done  by  the 
ordinary,  if  tlie  guardian  fails  to  comply  with  the  order,  then  the  Code  de- 
clares **his  letters  shall  be  revoked,  or  that  the  ordinary  shall  pass  such  other 
order  as  in  his  judgment  is  expedient  under  the  circumstances  of  the  case." 
Code,  §  1816.  This  is  the  only  provision  made  by  the  law  for  revoking  letters. 
If  the  ordinary  has  knowledge  of  the  death  or  insolvency  of  the  security,  and 
fails  to  act,  it  is  a  dereliction  of  duty  on  his  part.  If,  however,  he  continues 
to  recognize  the  appointee  as  guardian,  and  receives  his  returns  as  such,  and 
acts  upon  the  application  of  the  guardian  to  sell  property,  as  was  done  in  this 
case,  and  the  proceedings  are  regular  and  according  to  law,  and  a  person  pur- 
chases at  the  guardian's  sale,  such  sale  being  authorized  by  the  order  of  the 
onlinary,  and  pays  his  money  for  the  property  thus  purchased,  we  do  not 
think  that  the  title  and  possession  thus  acquired  can  be  or  ought  to  be  dis- 
turbed because  of  the  failure  of  the  ordinary  to  require  additional  security. 

Judgment  affirmed. 
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Hardeman  v,  English  et  al. 
(Supreme  Court  of  Georgia.    February  6, 1888.) 

1.  Custom  and  Usaob— Admissibility  of  Evidence— To  Disprove  Custom  Alleged. 

On  the  trial  of  a  suit  against  warehousemen  to  recover  the  value  of  certain  cot- 
ton which  had  been  burned,  and  which  plaintiff  alleged  they  had  agreed  to  keep  In- 
sured for  his  benefit,  but  had  failed  to  do  so,  proof,  in  their  behalf,  that  it  was  their 
custom  to  insure  cotton  only  to  the  extent  of  the  advances  they  had  made  thereon, 
and  for  their  own  benefit,  unless  instructed  by  the  customer  to  insure  for  full  value, 
was  primarily  inadmissible ;  but  after  testimony  had  been  allowed,  without  objec- 
tion, in  favor  of  plaintiff,  tending  to  show  it  was  their  custom  to  insure  cotton  on 
which  they  had  made  advances  to  its  full  value,  such  proof  was  properly  admitted. 

2.  Evidence — At  Former  Trial — Certification  bt  bTENOORAPHSR. 

A  report  of  the  testimony  alleged  to  have  been  given  bv  a  witness  on  a  former 
trial,  certified  to  be  a  true  report  of  what  the  witness  then  swore  by  the  oourt 
stenographer  who  took  down  and  transcribed  not&s  thereof,  without  further  proof 
of  its  genuineness  and  correctness,  is  not  competent  evidence. 
(SylUitms  by  the  Cov/rt) 

Error  from  superior  court,  Bibb  county;  Simmons.  Judge. 

Hardeman  dk  Davis,  Hill  <&  Hams,  and  Depau  A  Bartlett,  for  plaintiff  in 
error.  R.  K,  Hinea,  i2.  F.  Lyon,  and  Bacon  cfe  Rutherford,  for  defendants  in 
error. 

Lumpkin,  J.^  Hardeman  brought  suit  against  English  &  Iluguenin,  al- 
leging, in  substance,  that  they  were  cotton  factors  and  warehousemen  in  the 
city  of  Macon,  and  at  their  special  instance  and  request,  and  upon  the  faith 
of  certain  representations  and  promises  made  to  \\\m  by  them,  he  stored  with 
them  71  bales  of  cotton  for  safe-keeping  and  sale  for  his  accoun^t;  that  they 
stated  to  plaintiff  they  always  insured  the  cotton  of  their  customers  for  the 
full  amount  of  its  value,  whenever  advances  were  made  thereon  to  the  owners 
thereof,  and  this  representation  constituted  a  material  consideration  and  in- 
ducement to  plaintiff  to  store  his  cotton  with  them,  as  he  knew  he  would  often 
require  advancements;  that  he  stored  his  said  cotton  with  them,  and  they  un- 
deitook  to  keep  and  preserve  it  on  the  terms  and  conditions  aforesaid,  and 
actually  agreed,  at  the  time  of  its  receipt,  to  keep  it  insured  for  his  benefit  for 
the  full  value  thereof,  in  case  any  advance  should  be  made  to  him  by  them 
thereon;  that  he  did  thereafter  procure  advances,  and  defendants  at  various 
times  assured  him  his  cotton  was  insured  to  its  full  value  for  his  benefit,  and 
for  this  reason  he  did  not  insure  it  himself,  as  he  would  otherwise  have  done; 
that  the  cotton  was  afterwards  consumed  by  fire,  when  defendants  informed 
plaintiff  it  had  not  been  insured  to  its  full  value,  but  only  for  their  own  bene- 
fit to  the  extent  of  the  advances  they  had  made;  denied  their  aforesaid  repre- 
sentations and  undei-takings,  and  refused  to  pay  him  the  value  of  said  cotton, 
which  this  action  is  brought  to  recover.  The  defendants  filed  several  pleas 
which,  in  substance,  amount  to  the  general  issue.  The  testimony  was  vol- 
uminous and  conflicting,  and,  as  the  case  is  to  be  tried  again;  it  is  not  deemed 
proper  at  this  time  to  comment  upon  or  intimate  any  opinion  concerning  It. 
For  the  same  reason,  the  weight  and  character  of  the  newly-discovered  testi- 
mony relied  on  will  not  be  herein  discussed.  The  jury  found  for  the  defend- 
ant, and  a  motion  for  new  trial,  predicated  on  various  grounds,  was  overruled 
by  the  court  below. 

1.  The  Code  declares,  in  section  1,  par.  4,  that  "the  custom  of  iny  business 
.or  trade  shall  be  binding  only  when  it  is  of  such  universal  practice  as  to  jus- 
tify the  conclusion  that  it  became,  by  implication,  a  part  of  the  contract." 
Again,  section  3805  provides  that  ** evidence  of  known  and  established  usage 

>Hon.  Thouas  J.  Simmons,  associate  iustioe,  being  disqualified  in  this  case,  Hon. 
SAMtTEL  L.  Lumpkin,  judge  of  the  supetior  courts  of  the  Northern  circuit,  was  desig- 
nated to  preside  in  his  stead. 
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is  admissible,*'  etc.  To  make  proof  of  a  custom,  as  such,  proper  testimony, 
it  should  appear  by  the  proof  itself  that  such  custom  is  a  general  one, — that  it 
is  so  well  known  and  recognized  within  the  sphere  of  its  operation  as  to  be 
usually  considered  a  part  of  all  contracts  made  in  that  particular  locality,  in 
business  tr^msactions  to  which  such  custom  relates.  A  custom,  for  instance, 
which  was  observed  and  practiced  in  the  usual  course  of  their  dealings  by  all 
the  waiehousemen  in  the  city  of  Macon,  and  which  was  well  known  and  un- 
dei*stood  generally  by  persons  sending  cotton  to  such  warehousemen,  would 
be  one  of  which  proof  could  be  properly  introduced  on  a  trial  of  tliis  kind. 
But  evidence  of  the  alleged  custom  of  a  particular  firm  in  its  dealings  with 
its  own  customers  should  not»  primarily,  be  allowed.  To  do  so  as  a  rule,  would 
be  of  uncertain  propriety,  because  all  merchants  have  different  rules  and 
transact  business  on  different  terms  and  conditions  with  different  customers 
and  classes  of  customei-s.  As  was  held  in  the  case  of  Mayes  v.  Potoer^  4  S. 
E.  liep.  681,  (decided  during  the  present  term,)  evidence  that  it  was  the  uni- 
versal custom  of  an  intestate  to  lend  money  without  taking  notes  for  it  was 
inadmissible,  but  evidence  that  the  intestate  had  previously  dealt  with  the  de- 
fendant in  that  case  in  the  same  way  was  proper.  So  it  would  seem,  in  this 
ease,  that  previous  dealings  between  the  defendants  and  the  plaintiff  would 
illustrate  the  issue  now  pending  between  them,  but  what  English  &  Hugue- 
nin  did  in  their  transactions  with  others  would  not.  It  appeared,  however, 
that  the  plaintiff  had  been  allowed,  witliout  objection,  to  prove  what  defend- 
ahts  did  in  their  dealings  with  others,  and  after  the  door  had  been  thus  opened, 
it  was  right  to  allow  defendants  to  prove  that  their  custom  was  otherwise  than 
as  alleged.  But  for  this  the  testimony  objected  to  should  have  been  rejected. 
The  court  did  reject  the  testimony  of  a  witness  named  Finney,  as  to  certain 
dealings  between  him  and  the  defendants,  and,  as  this  testimony  was  irrele- 
vant, for  reasons  already  herein  stated,  the  court  did  right  in  refusing  to  ad- 
mit it. 

2.  Hardeman  was  a  most  material  and  important  witness  for  himself  in 
this  case.  On  a  former  trial  thereof,  which  resulted  in  a  mistrial,  he  had  tes- 
tified at  length.  Notes  of  his  testimony  on  that  trial  had  been  taken  down 
and  transcribed  by  the  stenographer  of  the  court  at  the  last  trial.  The  court 
allowed  a  report  of  portions  of  that  testimony,  certified  by  the  stenographer 
to  be  a  true  report,  without  further  proof,  to  be  introduced  in  evidence  over 
Hardeman's  objection.  It  was  contended  that  this  testimony  was  admissible 
under  section  3816  of  the  Code.  We  do  not  think  so.  The  stenographer  is  not 
such  an  olficer  as  is  contemplated  by  that  section.  He  has  no  fixed  or  desig- 
nated office  in  which  he  is  required  to  keep  records,  documents,  or  papers  of 
file,  nor  is  he  required  to  keep  at  all  records  or  official  papers.  He  hi»s  no  seal 
of  office,  and  there  is  nothing  in  the  law  defining  his  duties  which  indicates 
that  the  reports  he  makes  of  testimony  shall  become  permanent  and  final  pub- 
lic records;  and  it  is  certified  copies  of  such  records  as  these  the  law  intends 
shall  be  received  as  evidence.  It  is  true,  the  statute  does  prescribe  the  ste- 
nograplier's  compensation  for  reports  of  evidence  furnished  by  him  to  parties 
at  their  request,  but  these  reports  are  not  binding  upon  any  one  or  authentic 
parts  of  the  record  until  approved  by  the  court.  It  was,  therefore,  error  to 
admit  this  testimony,  and  the  question  is,  did  so  doing  tend  to  injure  the 
plaintiff's  cause?  The  effect  of  it,  if  true,  was  to  impeach  him,  to  disprove 
his  testimony  on  the  trial,  and  to  place  him  in  the  attitude  of  having  occupied 
at  the  former  trial  a  position  entirely  inconsistent  with  that  he  occupied  at 
the  trial  now  under  review.  It  was  insisted  that,  even  if  illegal,  this  testi- 
mony could  not  have  injured  the  plaintiff,  because,  as  alleged,  he  himself  ad- 
mitted on  the  stand  all  the  stenographer's  report  imputed  to  him.  This,  how- 
ever, does  not  appear,  and,  besides,  we  cannot  undertake  to  say  what  effect 
this  report  produced  on  the  minds  of  the  jury,  or  what  influence  it  exerted  in 
making  the  verdict.    It  may  have  injured  plaintiff,  or  it  may  not;  and  as  the 
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record  shows  it  was  a  warmly  contested  case,  with  a  considerable  amount  of 
testimony  on  both  sides,  and  much  of  it  decidedly  conflicting,  we  think  a  new 
trial  should  be  had.    Judgment  reversed* 


(79  Ga.  347)  ^  „ 

Brown  v.  Baeb. 
(Supreme  Court  of  Georgia.    February  6, 1888.) 

Contbacts—Breach  of— Right  of  Action. 

In  consideration  of  a  promise  b  v  B.  to  A.  to  pay  the  latter  7  per  cent  interest,  and 
also  a  debt  due  him  by  others,  B.'s  promise  thus  amounting  to  an  agreement  to  pay 
usury,  A.  agreed  to  lend  B.  money  with  which  to  purchase  certain  goods  about  to 
be  sold  at  pubUo  outcry,  for  cash,  by  a  receiver,  if  sold  below  a  certain  price.  On 
the  faith  ox  this  promise  by  A.,  B.  oia  oS  the  goods  at  less  than  the  price  mentioned. 
A.  refused  to  lend  the  money.  B..  consequently,  could  not  comply  with  his  bid,  and 
the  goods  were  immediately  resold  by  the  receiver  to  another  for  less  than  B.'s  bid, 
and  ne  holds  B.  responsible  for  the  difference,  and  has  sued  B.  for  the  same;  the 
goods  being  actually  worth  more  than  B.'s  bid.  Held,  that  A.'s  breach  of  the  con- 
tract herein  stated  gives  B.  no  right  of  action  for  damages  against  A. 

{SyUabus  by  the  Court) 

Error  from  superior  court,  Bibb  county ;  Simmons,  Judge. 
Hill  &  Harris,  Dessau  <&  Bartlett,  and  W.  C.  Winslow,  for  plaintiff  in  error. 
Hardeman  &  Davis  and  Bacon  <&  Rutherford,  for  defendant  in  error. 

Lumpkin,  J.^  Brown  brought  against  Baer  an  action  for  damages,  his  dec- 
laration making  substantially  the  following  case:  One  Nottingbara,  as  re- 
ceiver of  Brown  Bros.,  a  mercantile  iSrm,  recently  in  business  at  Fort  Valley, 
of  which  plaintiff  was  not  a  member,  had  advertised  for  sale  the  stock  of  goods 
of  gaid  firm.  The  goods  were  divided  into  three  lots,  designated,  respectively, 
"the  general  stock,"  "Jaffray's  goods,"  and  "Hochstadter's  goods,"  all  of 
which  had  been  invoiced  at  cost  prices,  without  freight,  and  were  to  be  bid 
for  and  sold  at  so  many  cents  on  the  dollar  as  invoiced.  On  the  morning  of 
the  sale,  and  as  a  result  of  previous  negotiations,  the  following  agreement 
was  made  between  Brown,  the  plaintiff,  and  Baer:  "Baer  agreed  that  peti- 
tioner should  purchase  all  or  as  many  of  said  goods  as  be  wished  to  at  said 
sale,  provided  his  bids  did  not  average  over  76  cents  on  the  dollar  as  invoiced, 
and  that  he  (Baer)  would  immediately  furnish  the  money  with  which  said 
Brown  should  make  payment  therefor  in  cash,  according  to  the  terms  of  said 
sale."  Brown  was  to  use  the  goods  when  bought,  as  aforestud,  in  carrying 
on  a  mercantile  business,  was  to  secure  Baer  by  a  mortgage  on  the  goods,  pay 
him  for  the  use  of  the  money  7  per  cent.,  and  also  a  debt  of  about  $500  due 
Baer  by  Brown  Bros.;  and,  further,  lie  was  to  employ  to  aid  him  in  the  bus- 
iness a  clerk  designated  by  Baer,  who  was  to  remain  till  the  greater  part 
of  Brown's  debt  to  Baer  was  paid.  The  goods  to  be  sold  by  the  receiver  were 
very  valuable,  and  the  arrangement  with  Baer  afforded  Brown  an  excellent 
opportunity  to  make  a  good  investment,  and  start  a  profitable  business.  Re- 
lying on  Baer*s  promise,  he  bid  off  the  "general  stock"  at  71  cents  on  the 
dollar;  his  bid  amounting  to  more  than  $5,000.  The  receiver  demanded  im- 
mediate payment,  and,  Baer  refusing  to  furnish  the  money  as  he  had  agreed 
to  do,  Brown  could  not  make  payment,  and  the  goods  were  resold  by  the  re- 
ceiver in  the  afternoon  of  the  same  day,  and  bought  by  others  at  50  cents  on 
the  dollar;  it  being  then  too  late  for  Brown  to  make  other  arrangements  to 
raise  the  money,  as  he  might  otherwise  have  done.  The  receiver  holds  Brown 
liable  for  the  difference  between  his  bid  and  the  price  at  wliich  the  goods  were 
actually  sold,  amounting  to  about  $1,600,  and  has  sued  Brown  for  the  same. 
The  "  Jaffray  goods"  sold  at  80  cents  on  the  dollar.    When  the  "Hochstadter 

1  Hon.  Thomas  J.  Simmons,  associate  justice,  heing  disqualified  in  this  case,  Hon.  Sam> 
UEL  Lumpkin,  judge  of  the  superior  courts  of  Nortnem  circuit,  was  designated  to  pre- 
side in  his  stead. 
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goods*'  were  put  up,  Baer  told  Brown  it  would  be  better  for  him  (Baer)  to 
bid  them  off,  but  that  Brown  should  take  them  at  his  bid.  They  were  ac- 
cordingly knocked  off  to  Baer  at  62^  cents  on  the  dollar;  and  he  fraudulently, 
and  in  violation  of  his  agreement,  kept  them,  and  refused  to  let  Brown  have 
them  at  all.  All  said  goods  were  actually  worth  the  full  amounts  at  which 
they  were  invoiced  as  an  investment,  and,  by  reason  of  Baer*s  violation  of 
his  several  promises  and  undertakings,  Brown  lost  the  opportunity  of  estab* 
lishing  himself  in  a  profitable  business,  lost  the  bargain  he  would  have  se- 
cured in  said  goods,  and  was  injured  by  the  suit  brought  against  him  by  the 
receiver  as  aforesaid,  to  the  extent  of  about  Sit 600, — the  amount  of  loss  and 
liability  thus  thrown  upon  him.  In  a  second  count,  plaintiff  alleges  that  de- 
fendant made  the  said  several  promises  fraudulently,  intending  thereby  to 
mislead  and  deceive  him,  and  prevent  him  from  buying  said  goods,  and  that 
said  Baer's  purpose  in  so  doing  was  to  secure  the  same  for  himself.  The  de- 
fendant filed  a  plea  of  the  general  issue.  The  plaintiff  then  introduced  cer- 
tain testimony,  the  purpose  of  which  was  to  show  the  contract  between  him- 
self and  defendant;  and  after  this  he  was  placed  on  the  stand  to  testify  in  his 
own  behalf,  and  a  series  of  questions  was  propounded  to  him,  by  the  answers 
to  which  he  expected  to  prove  the  actual  wholesale  value  of  the  goods  in  ques- 
tion at  Fort  Valley,  the  retail  value  at  that  place,  the  usual  per  cent,  on  the 
wholesale  value  of  goods  when  sold  at  retail,  the  usual  cost  incurred  in  sell- 
ing goods,  the  time  it  would  probably  require  to  sell  them,  and  other  facts 
tending  to  show  what  net  prolit  he  might  reasonably  have  expected  to  make 
on  this  stock  if  he  had  purchased  it.  These  questions  were  objected,  to  by 
defendant's  counsel  separately,  and  as  a  series,  and  the  court  sustained  the 
objection ;  refusing  to  allow  the  witness  to  answer  each  and  everyone  of  them 
as  a  separate  and  distinct  question,  and  also  to  answer  the  same  as  a  series 
designed  to  prove  the  damages  alleged  to  have  been  sustained  by  the  plaintiff. 
The  plaintiff  further  offered  to  prove,  but  was  not  allowed  by  the  court  to  do 
80,  that  shortly  after  said  receiver's  sale  he  had  contracted  with  a  firm  in  Sa- 
vannah for  certain  merchandise,  and  that,  after  he  had  been  sued  by  said  re- 
ceiver for  said  $1,600,  said  firm  refused  to  deliver  said  merchandise  because  of 
said  suit;  also,  that  he  had  a  claim  against  said  Brown  Bros.,  which  was  al- 
lowed as  just  by  the  master  in  chancery  in  the  federal  court  wherein  the  as- 
sets of  said  Brown  Bros.,  were  being  administered,  but  that  said  master  re- 
fused to  allow  him  his  dividend  thereon,  amounting  to  about  $100,  because 
he  had  failed  to  comply  with  his  bid  at  said  receiver's  sale, — the  plaintiff  in- 
sisting that  he  was  damaged  by  reason  of  these  facts,  and  that  the  damage 
was  directly  the  consequence  of  defendant's  failure  to  comply  with  his  alleged 
contract.  The  plaintiff  having  no  further  evidence,  the  court  directed  a  ver- 
dict for  defendant. 

The  rulings  of  the  court  below  in  rejecting  the  testimony  the  plaintiff  sought 
to  introduce,  and  in  directing  a  verdict  for  defendant,  amount  to  a  decision 
that  the  plaintiff  was  not  entitled  to  a  recovery,  if  all  he  alleged  in  his  declara- 
tion was  true.  The  question  presented  for  determination  by  this  court,  there- 
fore, is,  do  the  facts  set  forth  in  the  declaration  make  a  case  entitling  the  plain- 
tiff to  a  verdict  against  the  defendant  for  anything  whatever?  It  becomes 
important,  in  the  first  place,  to  understand  exactly  what  the  contract  was  be- 
tween Baer  and  Brown  for  the  breach  of  which  the  latter  claims  damages. 
Baer*s  agreement  was  to  lend  Brown  a  sum  of  money  to  be  used  in  purchasing 
merchandise  about  to  be  sold  by  the  receiver,  in  consideration  of  an  agreement 
on  the  part  of  Brown  to  pay  him  for  the  use  of  said  money  interest  at  the  rate 
of  7  per  cent.,  and  a  debt  of  8500  due  Baer  by  Brown  Bros.;  also,  to  secure 
Baer  by  a  mortgage  on  the  goods,  and  to  allow  a  clerk  selected  by  Baer  to  aid 
him  in  the  business  until  the  greater  part  of  the  indebtedness  of  Brown  to 
Baer,  thus  created,  had  been  paid.  The  amount  of  money  which  Baer  would 
have  been  required  to  advance  under  this  contract  would  have  been  between 
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five  and  six  thousand  dollars.  If  Baer  received  for  the  use  of  this  money  in- 
terest at  7  per  cent,  per  annum,  and,  in  addition  thereto,  $500,  it  is  manifffst 
that  unless,  under  the  agreement,  the  debt  was  intended  to  mature  some  eight 
or  ten  years  in  the  future,  with  no  payments  thereon  in  the  meanwhile,  the 
interest  paid  Brown  would  be  usurious,  because  it  would  require  that  length 
of  time  for  the  amount  in  question  to  earn  7  per  cent,  and  the  $500,  calculat- 
ing interest  on  the  principal  at  8  per  cent., — the  maximum  legal  rate.  It  is 
obvious,  from  the  declaration,  that  the  parties  conteuiplated  prompt  and  early 
payment  by  Brown,  and  that  they  never  intended  the  credit  which  was  to  be 
extended  to  him  should  run  for  a  long  period  of  years.  On  the  contrary,  Baer 
was  to  be  paid  out  of  sales  of  the  goods,  and  the  clerk  he  was  to  send  was  to 
see  to  this,  and  remain  only  till  out  of  the  proceeds  of  the  goods  the  greater 
portion  of  Brown's  debt  to  him  had  been  settled.  It  is  not  at  all  ditlicult, 
therefore,  to  perceive  that,  under  the  contemplated  arrangement,  Baer  was  cer- 
tainly contracting  to  receive,  and  Brown  to  pay,  usurious  interest.  Besides,  no 
contract  to  pay  more  tlian  7  per  cent,  interest  is  binding,  unless  in  writing. 
Is  this,  then,  a  contract  for  the  breach  of  which  by  Baer,  Brown  can  maintain 
an  action  for  damages? 

The  contract  was  executory  ;*the  consideration  for  Baer's  undertaking  being 
that  of  Brown,  and  the  consideration  for  Brown's  being  that  of  Baer.  The 
promise  made  by  Baer  was  not  severable;  it  was  one  entire  agreement  to  lend 
a  sum  of  money.  The  consideration  for  this  promise  was  partly  legal  and 
partly  illegal,  viz.,  a  stipulation  to  pay  7  per  cent,  interest,  and,  in  addition 
thereto,  8500  more.  Section  2745  of  the  Code  provides:  "If  the  consideration 
b*d  good  in  part,  and  void  in  part,  the  promise  will  be  sustained  or  not,  accord- 
ing as  it  is  entire  or  severable,  as  hereinafter  prescribed.  But  if  the  consider- 
ation be  illegal,  in  whole  or  in  part,  the  whole  promise  falls."  In  StaUings  v. 
Johnson,  27  Ga.  571,  Judge  Benning  says:  "We  find  it  frequently  said  by 
judges  and  law  writers  that,  if  a  part  of  the  consideration  of  a  contract  be 
illegal,  the  contract  is  void;  and  the  i*eason  given  is  that  every  part  of  a  con- 
sideration is  to  be  presumed  to  have  had  some  effect  in  inducing  the  party  re- 
cipient of  the  consideration  to  enter  into  the  contract."  The  same  principle 
is  asserted  on  page  727, 1  Smith,  Lead.  Cas.  pt.  2,  as  follows:  "It  is  indeed 
clear  that  if  a  contract  be  made  on  several  considerations,  one  of  which  is  illegal, 
the  whole  promise  will  be  void.  This  is  upon  the  idea  that  every  part  of  a 
contract  is  induced  and  affected  by  the  illegal  consideration."  Undoubtedly, 
in  this  case,  the  main  moving  consideration  which  induced  Baer  to  promise 
to  lend  the  money  was  the  agreement  by  Brown  to  pay  him  the  $500  due  him 
by  Brown  Bros.  This  is  a  most  natural  conclusion,  and  it  is  not  at  all  rea- 
sonable to  suppose  he  would  have  been  willing  to  lend  his  money  at  simply  7 
per  cent.  The  section  of  the  Code  and  otiier  authorities  above  cited  settle  con- 
clusively the  question  under  consideration,  unless  the  word  "illegal"  is  used 
therein  in  a  restricted  sense,  and  intended  to  apply  only  to  contracts  which 
are  vicious,  criminal,  or  foi-biflden  by  public  policy.  Our  statute  designates  the 
taking  of  usury  as  "an  unlawluj  transaction,"  and  it  would  not  be  a  strained 
construction  to  hold  that  the  w6id  *'illegal,"  in  the  above-mentioned  section 
of  tlie  Code,  applies  to  such  a  transaction.  It  is  not  necessary,  however,  in 
this  case,  to  determine  definitely  whetUer  it  does  or  not.  The  contract  be- 
tween Baer  and  Brown  is  bad  for  want  of  mutuality.  If  it  had  been  fully 
executed,  and  Brown  had  actually  repaid  to  Baer  the  principal,  with  interest 
at  7  per  cent.,  and  also  the  8500,  there  can  be  no  doubt  that  Brown  could  re- 
cover back  from  Baer  every  dollar  paid  him  for  the  use  of  the  money  above 
what  would  be  lawful  interest;  and,  as  the  contract  was  not  executed,  Baer 
would  not  be  allowed  to  enforce  it  specifically  against  Brown,  if  he  objectetl, 
for  the  reason  that,  when  the  specific  performance  of  a  contract  is  decreetl,  it 
must  necessarily  be  performed  in  all  its  parts;  and  this  would  not  be  done,  in 
case  of  such  a  contract  as  this,  at  Baer's  instance,  against  Brown's  consent. 
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because  the  latter  would  thus  be  compelled  unlawfully  to  pay  usurious  inter- 
est. As  the  law  would  not  aid  Baer  in  availing  himself  of  the  benefit  of  all 
the  stipulations  made  in  his  favor,  it  would  seem  that  it  should  not  aid  Brown 
in  att^'mpting  to  enforce  the  contract  against  Baer.  If,  then,  an  executory 
contract  is  not  mutually  and  legally  binding,  in  all  its  parts,  between  the  par- 
ties, so  that  eitJier  "would  be  allowed  to  fully  and  completely  enforce  it  against 
the  other,  it  follows  that  for  a  breach  thereof,  while  the  whole  contract  is  yet 
executory,  neithei'  can  sustain  an  action  for  damages.    Judgment  affirmed. 


(79  Ga.  391)  ♦  ^w   n  -o  *      i 

McCooK  V,  Beksd  et  al, 
{Supreme  Court  of  Georgixi.    February  6, 1888.) 

IHJITNCTTON— To  RESTRAIN  EXECUTION  SaLB— WhEN  GbANTED. 

A  bill  to  enioin  a  Bale  by  the  sherifl  under  a  mortgage  JL  fa.,  and  set  aside  the 
judgment  of  foreclosure  upon  which  it  issued,  on  the  ground  that  the  defendant  had 
a  legal  defense  against  the  mortgage,  and  was  prevented  from  making  same  by  the 
fraud  of  the  plaintiff,  but  in  which  no  facts  are  alleged  which  show  such  fraud,  was 
rightly  dismiss^  on  demurrer. 
{Syllabus  hy  the  Coui-L) 

Error  from  superior  court,  Bibb  county;  Simmons,  Judge. 
Hardeman  cfe  Davis,  for  plaintiff  in  error.    /.  ff.  Hall,  for  defendants  in 
error. 

Lumpkin,  J.*  Mrs.  McCook,  lately  Mrs.  Espiner,  filed  lier  bill,  alleging 
that  her  late  deceased  husband  had  been  on  most  friendly  and  intimate  terras 
with  Adolph  Bernd,  of  the  recent  firm  of  Bernd  Bros. ;  that  both  were  of  for- 
eign birth,  and  had  been  closely  Iwund  together  by  ties  of  sympathy  and  re- 
gard, and  her  said  husbanci  had  been  an  employe  of  said  firm.  During  her 
husband's  life-time,  she  had  given  a  note  and  mortgage  to  said  Bernd  Bros, 
for  her  husband's  debt,  under  compulsion  by  him.  which  was  now  owned  and 
controlled  by  said  Adolph,  who  had  caused  the  same  to  be  foreclosed,  and,  un- 
der the  fl.  fa.  issued  upon  said  foreclosure,  the  sheriff  had  advertised  and  was 
about  to  sell  her  propeity.  Tlie  note  was  tainted  with  usury,  and  had  been 
partly  paid,  but  the  judgment  was  for  the  amount  thereof,  including  the  usu- 
rious interest.  Upon  his  death-bed,  her  husband  had  commended  to  her  in 
the  highest  terms  the  said  Adolph,  and  advised  her  to  confide  in  and  trust  him 
jis  a  faitiiful  friend.  From  various  remarks  made  by  him,  she  and  her  hus- 
band had  been  led  to  believe  he  intended  to  make  their  daughter  a  legatee  un- 
der his  will,  at  least  to  the  extent  of  the  debt  represented  by  said  note  and 
mortgage.  She  was  one  day  in  defendant's  store,  and  he  was  aiding  her  in  ■ 
selecting  certain  tools  which  liad  belonged  to  her  husband,  and  which  she 
wished  to  keep.  While  in  there  the  debt  in  question  was  mentioned,  and  Mr. 
Bernd  said  to  her  he  would  never  have  her  property  sacrificed  to  pay  it.  Soon 
thereafter,  the  sheriff  came  into  the  store,  and  served  her  with  a  copy  of  the 
rule  nisi  to  foreclose  the  mortgage.  She  asked  Mr.  Bernd  what  that  paper 
mt  ant,  and  he  told  her  it  was  only  about  the  debt  she  owed  him.  She  took 
the  paper  home  with  her,  but  did  not  read  it,  or  understand  what  it  meant, 
and  she  relied  on  the  facts  already  stated  in  believing  that  she  would  not  be 
disturbed  or  her  property  sold.  She  never  heard  of  the  matter  any  more  until 
the  levy  by  the  sheriff,  which  she  now  prays  may  be  enjoined,  and  that  said 
judgment  be  set  aside,  and  she  allowed  to  make  her  aforesaid  defenses  against 
tlie  foreclosure  of  the  mortgage. 

The  foregoing  are,  substantially,  the  allegations  of  the  bill.  We  do  not  see 
in  them  any  grounds  for  the  relief  sought.  It  is  true  complainant  character- 
izes the  conduct  of  Bernd  as  fraudulent,  but  in  what  did  his  fraud  consist? 

1  Simmons,  J.,  being  disqualified,  Judge  Llmp&in,  of  the  Northern  circuit,  was  desig 
nated  to  preside  iu  his  st€«id. 
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He  did  not  tell  her  he  would  never  ask  payment  of  the  debt  She  was  dis- 
tinctly informed  the  paper  handed  her  by  the  sheriff  was  in  relation  to  this 
debt,  and  Mr.  Bernd  never  once  told  her  not  to  make  her  defense  against  it. 
She  knew,  or  ought  to  have  known,  it  was  a  suit,  and  ordinary  prudence 
w^uld  have  suggested  that  she  should  give  it  the  necessary  attention.  When 
fraud  is  alleged,  facts  must  be  set  forth  showing  in  what  manner  fraud  was 
practiced.  If  this  judgment  could  be  set  aside  on  the  allegations  of  this  bill, 
it  would  open  very  wide  the  door  to  allow  interference  with  all  judgments. 
If  the  complainant  has  really  suffered  any  injustice,  it  is  simply  the  conse- 
quence of  her  own  gross  and  inexcusable  carelessness  an^  negligence,  against 
which  the  courts  cannot,  under  said  circumstances,  afford  reliel.  Judgment 
affirmed. 


(79  Ga.  344)  GiBSON  O.  STATE. 

iSupreme  Court  of  Oeorgia,    February  6, 1888.) 

L  PoROERT— Intent— Indictment— Demubrer. 

Where  an  indictment  contained  two  counts^  the  first  of  which  properly  charged 
defendant  with  forging  an  order  for  money,  and  the  second  with  fraudulently  and 
falsely  uttering  the  same,  without  aUeglng  any  Intent  to  defraud,  or  that  it  was  ut- 
tered as  true,  whUe  the  latter  count  is  insufficient  in  law,  a  demurrer  to  the  entire 
indictment,  not  speclaUy  setting  forth  any  objection  to  the  second  count,  was  rightly 
overruled. 

2.  Same— Intent— Motion  in  Arrest. 

When  a  verdict  is  rendered  finding  a  defendant  guUty  upon  a  coimt  in  an  indict- 
ment alleging  a  forged  order  for  money,  there  being  no  aUegation  in  the  count  of  an 
intent  to  defraud,  or  that  the  order  was  uttered  as  true,  defendanVs  proper  remedy 
is  a  motion  in  arrest  of  judgment. 

8.  Same— Order  for  Monet— Indictbient. 

A  writing  in  these  words :  "January  11, 1886.  Jkfr.  Price:  Please  let  Tom  Mason 
have  five  dollars  ($5.00)  for  Thomas  Parker,  Macon,  Ga.,  **— is  an  order  for  money,  and 
an  Indictment  for  f orginff  or  uttering  such  an  order  should  be  based  on  section  4442, 
and  not  section  4450,  of  tne  Code. 

iSylldbus  by  the  Court.) 

Error  from  superior  court,  Bibb  county;  Simmons,  Judge. 
/•  C  Howlandt  for  plaintiff  in  error.    J.  L.  Hardeman^  Sol.  Gen.,  for  de- 
fendant in  error. 

LuMFKiN,  J.^  1.  Clinton  Gibson  was  indicted  in  Bibb  superior  court  upon 
an  indictment  containing  two  counts.  The  first  charged  that  he  did  "fi*aud- 
ulently  make,  forge,  and  sign  an  order  for  money,  to-wit:  «  January  11, 
1886.  Mr.  Price:  Please  lot  Tom  Mason  have  five  dollars  ($5.00)  for  Thomas 
Parker,  Macon,  Ga.,'— the  same  being  done  with  intent  to  defraud  W.  F. 
Piice,  said  order  being  neither  made  nor  authorized  by  said  Thomas  Parker." 
The  second  charged  that  he  did  **  fraudulently  and  falsely  utter  and  pass  and 
demand  and  receive  payment  on  a  false  and  fraudulent  order  on  W.  F.  Price, 
(here  the  above  order  is  again  set  forth,)  he  knowing  the  same  to  be  false  and 
fraudulent  and  forged."  The  defendant  demurred,  in  writing,  to  the  entire 
indictment,  on  various  grounds,  but  none  of  them  referred  specially  to  the 
second  count,  nor  did  any  of  them  allege  as  objections  to  its  sufficiency  that 
it  failed  to  charge  an  intent  by  the  defendant  to  defraud,  or  that  he  uttered 
the  forged  paper  as  true.  If  these  objections  had  been  made,  they  should 
have  been  sustained;  but  as  the  first  count  contained  a  valid  and  sufficient 
charge  of  forgery,  the  coui-t  did  right  in  overruling  the  demurrer  as  made. 

2.  After  the  trial  began,  the  state  abandoned  the  first  count,  and  relied  en- 
tirely upon  the  charge  contained  in  the  second,  and  upon  this  count  the  de- 
fendant was  found  guilty.     We  are  of  the  opinion  that  this  verdict  ought  not 

^Thomas  J.  Simmons,  associate  Justice^  being disqualifled  in  this  case,  Sa.musl  Lump- 
kin, judge  superior  courts  of  Northern  circuit,  was  designated  to  preside  in  his  stead. 
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to  stand,  and  that  defendant's  proper  remedy  would  have  been  a  motion  in 
aiTest  of  judgment,  whicli,  however,  he  did  not  make.  In  the  case  of  Couch 
v.  State,  28  €hi.  S67,  this  court  held  that  to  complete  the  offense  of  uttering 
a  forged  paper  it  must  be  published  <Z8  trtiCf  and  with  intent  to  injure  some- 
body. The  indictment  is  not  set  forth  in  the  report  of  that  case,  but  the  pre- 
sumption is  that  it  charged  the  publication  as  true,  and  the  intent  to  d$fraud, 
because  the  court  stated,  in  the  opinion,  that  if  the  jury  had  found  the  pris- 
oner guilty  generally,  the  verdict  would  have  been  good.  The  point  arose 
there  upon  the  verdict  itself,  which  found  defendant  "guilty  of  publishing 
and  passing  the  receipt  in  question,  knowing  it  to  be  a  forgery."  This  ver- 
dict was  held  to  be  a  mere  nullity  upon  which  no  judgment  could  be  founded, 
because  it  failed  to  find  that  the  defendant  passed  the  paper  as  true,  and  with 
intent  to  dtfraud.  If  such  a  verdict  was  a  nullity,  it  follows  that  an  indict- 
ment wanting  in  these  essential  allegations  is  also  a  nullity,  on  which  no  con- 
viction can  be  legally  sustained,  and  that  the  proper  way  to  set  aside  a*  ver- 
dict of  guilty  thereon  would  be  a  motion  to  arrest  the  judgment.  The  ruling 
in  Couches  Case  is  affirmed  in  the  case  of  Stephens  v.  State,  56  Ga.  604,  in 
which  the  defendant  in  one  count  of  the  indictment  was  charged  with  having 
falsely  and  fraudulently  passed  and  uttered  as  true  a  forged  order  for  good, 
and  a  similar  verdict  was  rendered. 

8.  It  was  insisted  for  the  state,  before  this  court,  that  the  instrument  set 
forth  in  the  indictment  in  this  case  came  within  the  provisions  of  section  4450 
of  the  Code*  which  relates  to  the  forging  and  uttering  of  notes,  bills,  drafts, 
or  cheeks;  and  that,  if  it  did,  it  was  not  necessary  to  allege  or  prove  the  paper 
in  question  was  uttered  as  true,  or  with  intent  to  defraud.  In  support  of  the 
latter  position,  the  state's  counsel  relied  on  the  ruling  in  Phillips  v.  State,  17 
Ga.  459,  where  it  was  held  that  an  Indictment  under  the  st;atirte,  now  em- 
bodied in  the  Code  at  seclion  4453,  providing  for  the  punishment  of  forging 
in  a  fictitious  name,  need  not  allege  the  act  was  done  to  defraud.  The  de- 
cision in  that  case  was  put  expressly  on  the  ground  that  in  the  particular 
species  of  forgery  provided  for  by  this  statute  such  an  allegation  was  not  re- 
quired, and  it  is  argued  there  is  no  such  requirement  in  section  4450.  It  is 
not  necessaiy  to  decide  whether,  if  the  case  at  bar  feir  under  the  last-named 
section,  the  Hllegations  of  uttering  as  true  and  with  intent  to  d^raud  would 
be  essential  or  not,  because,  in  our  opinion,  the  case  falls  squarely  under  sec- 
tion 4442.  The  Indictment  properly  calls  the  paper  "an  order  for  money." 
The  instrument  being  set  out  in  full  speaks  for  itself,  and,  of  course,  if  it  was 
not  an  order  for  money,  so  designating  it  would  not  make  it  one,  but  the  so- 
licitor general  gave  it  its  correct  name.  In  the  case  of  Hoskins  v.  State,  11 
Ga.  92,  the  defendant  was  indicted  for  forging  a  paper,  called  an  "order,"  of 
which  the  following  is  a  copy:  "ifr.  Hoarey:  Please  let  William  Hoskins 
have  fifteen  dollars  worth  in  your  store,  and  oblige  me.  October  29,  1851. 
II  W.  ViKEs."  The  court  held  (pages  100-102)  that  the  section  relating  to 
notes,  bills,  drafts,  and  checks  (now  4450)  did  not  apply  to  this  instrument, 
because  it  was  neither,  but  that  the  instrument  fell  under  the  general  section, 
(now  4442,)  because  that  section  did  provide  for  orders  for  money  or  goods. 
This  was  an  order  for  goods.  In  the  case  now  under  consideration,  the  paper 
was  an  order  for  money,  and  therefore  under  the  above  ruling  defendant 
should  have  been  indicted  under  section  4442  of  the  Ckxle.  It  was  further  in- 
sisted  by  tho  state's  counsel  that,  even  if  this  section  did  apply,  the  second  count 
in  the  indictment  was  sufficient,  because  it  substantially  alleged  all  that  was 
necessary;  but  this  position  is  not  tenable — First,  because  there  is  no  pretense 
that  the  uttering  a^  true  was  alleged  at  all;  and,  second,  because  the  intent  to 
defraud  must  be  distinctly  alleged.  The  court,  by  its  charge,  put  the  case 
under  section  4450  of  the  Code,  using  the  language  thereof,  and  stating  to  the 
jury  that  the  punishment  in  case  of  conviction  would  be  imprisonment  in  the 
penitentiary  from  two  to  ten  years.    Error  was  properly  assigned  upon  this 
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charge;  the  case,  as  has  been  shown,  falling  under  section  4442,  which  pre- 
scribes a  punishment  of  not  less  than  four  nor  more  than  ten  years  in  the 
penitentiary.    Judgment  reversed. 


(80  Qa.  195) 

Central  Railroad  v.  Avant. 
(Supreme  Court  of  OeorgUi.    February  6,  ISSS.) 

1.  Carriers— Of  Goods— Negligence— Pleading  and  Proof. 

In  an  action  for  negligence  in  carrying  and  delivering  goods,  it  Is  error  for  the 
judge  to  charge  the  jury  that,  if  they  find  that  the  ptroperty  was  damaged  by  being 
placed  in  unsafe  cars,  they  should  find  for  the  plaintiff,  where  there  is  no  allegation 
to  that  effect  in  the  declaration. 
2b  Same — ^Negligence — Connecting  Lines. 

It  is  also  error  to  so  charge,  where  the  contract  of  shipment  provided  that  the  re- 
sponsibility of  each  company  over  whose  line  the  property  was  to  be  shipped  should 
Cease  when  it  was  delivered  to  the  connecting  company,  and  it  was  shown  that  the 
damage  did  not  occur  on  the  defendant's  line.' 
S.  Evidence— When  Admissible— Pleading. 

It  is  not  error  to  exclude  testimony  going  to  show  that  the  plaintiff  had  once  of- 
fered to  withdraw  the  suit,  where  tnere  was  no  plea  under  which  to  admit  IL 

Error  from  city  court  of  Macon;  Harris,  Judge. 

B.  F.  Lyon,  for  plaintiff  in  error.    Jif.  Q.  Bayne,  for  defendant  in  error. 

SI5IMON8,  J.  It  appears  from  the  record  in  tliis  case  that  J.  R,  Avant 
brought  suit  in  the  city  court  of  Macon  against  the  Centra]  Railroad  &  Bank- 
ing Company  for  the  sum  of  6300  and  interest.  He  alleged  in  his  petition 
that  **said  railroad  company  did,  on  the  fifteenth  of  July,  1886,  agree  and  con- 
tract to  carry,  ship,  and  deliver  two  car-loads  of  melons,  seventy  and  one  hun- 
dred and  seventy-eight,  to  J.  S.  Duckwald,  Indianapolis,  Indiana,  from  Wal- 
dron,  Georgia;  that  said  melons  were  the  property  of  the  petitioner,  and  worth 
the  net  sum  of  $100  each;  that  said  railroad  company  failed  and  neglected  to 
deliver  said  cars  so  numbered  to  consignee,  to  the  damage  of  the  petitioner 
8200.  Petitioner  further  shows  that  on  the  nineteenth  of  July,  1886,  said 
railroad  company  agreed  and  contracted  to  carry,  ship,  and  deliver  a  car  of 
melons,  number  919,  to  J.  A.  Baird  &  Co.,  Cincinnati,  Ohio;  that  said  com- 
pany failed  to  deliver  said  car  of  melons  to  said  consignee;  that  said  melons 
were  the  property  of  the  petitioner,  and  of  the  net  value  of  6100;  that  by  said 
company^s  failing  to  deliver  said  cars,  as  they  agreed  and  undertook  to  do,  the 
petitioner  was  injured  and  damaged  in  the  sum  of  i^HOO,  besides  interest, 
which  they  refused  to  pay."  On  the  trial  of  the  case  the  jury  returned 
a  verdict  lor  6225  against  the  defendant.  A  motion  for  a  new  trial  was 
made,  which  was  overruled  by  the  court,  and  the  defendant  excepteci.  It  ap- 
pears from  the  evidence,  as  disclosed  in  this  record,  that  on  the  fifteenth  of 
July,  1886,  the  railroad  company  received  from  the  plaintiff  at  Waldron, 
Georgia,  two  loads  of  water-melons,  which  it  undertook  to  deliver  to  Duck- 
wald, in  Indianapolis,  Indiana.  On  the  nineteenth  of  July,  1886,  it  received 
another  car  of  melons  from  the  plaintiff,  which  it  undertook  to  transfer  and 
deliver  to  Baird  &  Co.,  Cincinnati,  Ohio.  The  evidence  discloses  that  on  the 
sixteenth  of  July,  at  5:20  P.  M.,  the  first  two  loads  of  melons  were  received  in 
Chattanooga  by  the  Nashville  &  Chattanooga  Railroad  Company,  and  that  the 
agent  of  the  latter  company,  without  the  knowledge  or  consent  of  the  Central 
Railroad  Company,  transferred  said  melons  from  the  Central  Railroad  Com- 
pany's cars  to  the  cars  of  the  Nashville  ^  Chattanooga  Railroad  Company; 
and  that  on  the  nineteenth  of  July,  at  5:25  in  the  morning,  they  arrived  at 

1  Respecting  the  liability  of  carriers  for  the  negligence  of  connecting  lines,  see  Rail- 
way Co.  V.  Pritchard,  (Ga.)  1  S.  E.  Rep.  261,  and  note;  Wallingford  v.  Railroad  Co., 
(8.  C.)  2  S.  £.  Rep.  19;  RaUroad  Co.  v.  Rogers,  (Tex.)  3  S.  W.  Rep.  660;  Wharf-Boat 
Ass'n  v.  Wood,  (Miss.)  2  South.  Rep.  76;  Knott  v.  Railroad  Co.,  (N.  C.)  3  S.  £.  Rop.  735. 
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Indianapolis,  Indiana,  and  Duckwald,  the  consignee,  was  notified  by  the  rail- 
road company  of  their  arrival.  He  refused  to  receive  them.  The  reason  as- 
signed in  his  testimony  is  that  the  melons  were  damaged  by  not  being  prop- 
erly loaded;  that  they  had  been  bruised,  and  a  portion  of  them  rotten.  Upon 
his  refusal  to  receive  them,  the  railroad  company  put  the  melons  up  at  auc- 
tion and  sold  them  at  $140  for  both  car-loads.  It  seems  that  the  third  car  of 
melons,  which  was  shipped  on  the  nineteenth  of  July,  was  entirely  lost,  and 
was  never  received  by  Baird  &  Co.  in  Cincinnati. 

1.  Among  the  charge?  excepted  to  in  the  motion  for  a  new  trial  is  the  fol- 
lowing, which  is  set  out  in  the  ninth  ground:  "If  the  Central  Railroad  did 
not  put  the  melons  in  good  safe  cars,  and  they  had  to  be  transferred  from  such 
cars,  and  damage  accrued  by  the  transfer,  caused  by  such  being  in  such  cars, 
then  you  should  find  for  the  plaintiff  such  damages."  It  will  be  observed 
that  the  declaration  does  not  complain  that  the  melons  had  been  damaged  be- 
cause the  defendant  did  not  put  tlie  melons  in  safe  cars,  and  that  for  that  rea- 
son they  had  to  be  transferred  to  other  cars,  and  were  damaged  in  the  trans- 
fer; but  the  complaint  is  that  the  plaintiff  was  injured  dnd  damagred  by  the 
failure  of  the  company  to  deliver  tlie  cars.  There  is  no  complaint  in  the  dec- 
laration that  the  melons  were  damaged  by  unsafe  cars,  or  by  the  transfer  of 
the  melons  to  other  cars.  The  testimony  shows  that  the  melons  were  deliv- 
ered at  Indianapolis  within  a  reasonable  time  from  the  date  of  shipment,  and 
that  the  consignee  of  the  plaintiff  refused  to  receive  them  because  some  of 
them  were  bruised  and  others  were  rotten.  The  court,  in  giving  the  charge 
complained  of,  changed  the  issue  as  made  by  the  pleadings  in  this  case.  The 
issue  as  made  by  the  pleadings  was  failure  to  deliver  in  accordance  with  the 
contract.  The  issue  as  made  by  the  charge  of  the  court  was  damage  to  the 
melons  on  account  of  the  unsafe  cars,  and  the  transfer  from  the  defendant's 
cai-s  to  others  belonging  to  different  roads.  When  a  plaintiff  brings  a  suit 
for  damages,  alleging  that  the  defendant  had  injured  and  damaged  him  by 
failing  to  deliver  certain  property  at  a  certain  place,  he  has  no  right  to  change 
the  issue  on  trial,  and  claim  damages  on  another  and  different  cause  of  ac- 
tion, without  an  amendment  to  the  pleadings.  We  think,  therefore,  that  the 
court  erred  in  giving  this  charge  to  the  jury,  thereby  changing  the  issue  as 
made  by  the  plaintiff  in  the  declaration. 

2.  We  think  the  court  erred  in  giving  this  charge  for  another  reason.  The 
plaintiff  put  in  evidence  a  written  contract  made  between  him  and  the  defend- 
ant. That  contract  contains  the  folio  wing  stipulation:  "  Losses  occurring  from 
the  perishable  nature  or  inherent  defects  of  property  excepted,  ♦  *  ♦  it  being 
distinctly  understood  that  the  responsibility  of  each  company  over  whose  lines 
shipments  shall  be  transported,  shall  cease  as  a  common  carrier  at  the  station 
where  delivered  to  the  next  carrier  or  to  the  consignee. "  It  is  true  that  a 
common  carrier  cannot  limit  his  liability  by  any  notice  given  or  in  any  receipts 
given,  but  it  '*may  make  an  express  contract,  and  will  then  be  governed 
thereby."  Code,  JJ  2068.  Here,  then,  was  a  contract  signed  by  the  plaintiff 
and  the  defendant,  wherein  it  was  expressly  stipulated  that  the  company's 
liability  should  cease  as  a  common  carrier  when  the  melons  were  delivered  to 
the  next  carrier.  The  freight  bills  introduced  by  the  plaintiff  show  the  dif- 
ferent railroads  over  which  these  melons  were  to  be  forwarded,  and  the  pro- 
portion of  freight  to  which  each  was  entitled.  These  bills  show  that  one  oi' 
the  roads  over  which  the  melons  were  to  be  forwarded  was  the  Western  & 
Atlantic  Railroad,  in  this  state.  The  testimony  shows  that  the  melons  were 
delivered  by  the  Western  &  Atlantic  Railroad,  in  Chattanooga,  to  the  Nash- 
ville &  Chattanooga  Railroad,  and  were  transferred  by  the  latter  railroad  from 
the  cars  in  which  they  were  originally  shipped  into  their  own  cars.  We  can, 
therefore,  infer  from  this  testimony  that  the  Central  Railroad  delivered  these 
melons  to  the  Western  &  Atlantic  Railroad,  and  that  the  latter  delivered  them 
to  the  Ncisliville  &  Chattanooga  Railroad,  and  that  they  were  then  carried  to. 
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Indianapolis.  In  accordance  with  the  stipulation  in  the  contract  signed  by 
the  plaintiff  and  the  defendant,  the  liability  of  the  defendant  ceased  when  it 
delivered  the  melons  to  the  Western  &  Atlantic  Railroad.  The  testimony 
shows  that  at  the  time  of  this  delivery  to  the  Western  &  Atlantic  Bailroad 
the  melons  were  In  good  condition.  If  when  tliey  arrived  at  Indianapolis  the 
consignee,  Duckwald,  who  was  the  agent  of  the  plaintiff,  refused  to  receive 
them,  on  account  of  their  being  rotten  and  braised,  we  do  not  see  how,  under 
this  contract,  the  defendant,  the  Central  Railroad  Ck)mpany,  can  be  held  lia- 
ble therefor,  especially  as  one  of  the  stipulations  of  the  contract  was  that  they 
should  not  be  liable  for  "losses  occurring  from  the  perishable  nature  or  inher- 
ent defects  of  property  shipped."  This  disposes  of  the  two  first  cars  of  melons 
shipped,  and  brings  us  to  the  consideration  of  the  liability  of  the  defendant 
for  the  loss  of  the  third  car. 

8.  It  will  be  remembered  that  this  car  was  never  delivered  to  Baird  &  Co., 
the  agents  of  the  plaintiff.  In  Cincinnati,  and  so  far  as  disclosed  by  the  records, 
was  never  heard  of  after  it  left  Waldron,  the  place  from  which  it  was  shipped. 
The  plaintiff  in  error  complains,  in  the  tenth  grounds  of  the  motion,  that  the 
court  refused  to  allow  Avant,  the  plaintiff,  to  testify  as  follows:  That,  after 
Holt  sued  for  the  car  (919)  of  water-melons,  Avant  came  to  R.  F.  Lyon,  the 
attorney  for  defendant,  and  proposed  that  if  he,  Lyon,  would  give  him  all  the 
papers  in  connection  with  this  shipment,  to  enablebim  to  defend  against  Holt, 
he  would  withdraw  this  suit  as  to  this  car-load  of  melons,  and  it  would  be 
all  right;  that  Holt  had  sued  Avant  for  this  car  of  melons,  and  Avant  had  re- 
fused to  pay,  and  had  defended  on  the  ground  that  he  had  not  received  the 
melons;  that  Holt's  agent  had  ordered  them  shipped  to  a  different  market; 
that  such  defense  was  successful,  and  that  Avant  paid  the  costs,  and  Holt 
stopped  the  suit.  The  court  seems  to  have  excluded  this  testimony  on  the 
ground  that  it  was  evidence  of  a  compromise.  We  think  the  testimony  was 
not  admissible,  and  that  it  was  not  error  to  exclude  it,  although  the  court 
may  have  given  the  wrong  reason  for  excluding  it.  The  ruling  was  right, 
because  there  was  no  plea  under  which  it  could  have  been  admitted.  If  the 
defendant  had  filed  the  proper  plea,  and  had  offered  this  testimony  to  support 
it,  it  would  have  been  admissible.    Jud£rment  reversed. 
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aOO  N.  C.  846) 

Tbaders'  Nat.  Bank  o.  Woodlawn  Manuf'g  Co.  et  al. 
{Supreme  Court  of  North  Carolbna,    February  21, 1888,) 

1.  COBFORATIONB  — MOBTOAOfl  BT  OmCBBB-^lKSOLYBNOT-^SUBBOOATION  OV  HOBTaA- 

esE. 

Where  the  presidents  secretary,  and  a  stockholder  of  a  corporation,  pursuant  to  a 
resolution  of  the  stocknolders  in  convention,  execute  a  mortgiage  in  the  name  of  the 
corporation  upon  its  property  to  secure  a  debt,  and  the  corporation  afterwards  be- 
comes insolvent,  the  mortgagee  cannot  be  substituted  to  the  claims  of  such  persona 
as  individuals  iwainst  the  corporation  which  take  preference  over  his  debt,  as  they 
are  not  personally  bound  by  tlie  covenants  in  the  mortgage  deed.^ 

8.  Same— MoBTOAOES— Dbbts  Pbiob  to  Execution  op. 

Where  a  corporation  executes  a  mortgage  to  secure  bonds  issued  for  the  purpose 
of  raising  money,  its  debts  existing  at  the  time  of  the  giving  of  the  mortgage  have 
priority  over  the  bonds,  by  virtue  of  Battle's  Revisal  N.  C.  a  26,  S  48,  providing 
^that  all  debts  and  contracts  of  any  corporation  prior  to  or  at  the  Ume  of  the  exe- 
cution of  any  mortgage  or  deed  of  trust  by  such  corporation,  shall  have  a  first  lien 
upon  the  property,  rights,  and  franchises  of  said  corporation,  and  shall  be  paid  off 
or  secured  before  such  mortgage  or  deed  of  trust  shall  be  registered.  **  Following 
Bank  v.  Mcmufg  Co.,  8  S.  fi.  Rep.  863. 

8.  MoBTOAeB—LiBN— Cancellation  and  Resumption  of. 

A  debt  of  a  corporation,  secured  by  mortgage,  was  assumed,  and  a  new  mortgage 
given  by  another  corporation,  and  the  first  mortgage  was  canceled  of  record.  Sub- 
sequently the  original  debtor  resumed  the  debt,  giving  a  new  mortgage,  and  the 
second  mortgage  was  canceled.  Under  the  registration  laws,  (Code  i^.  C.  §$  1254, 
1271,)  held  that,  as  against  intermediate  cremtors,  no  lien  or  priority  oould  be 
claimed  under  the  canceled  mortgages.  Following  Ba/nk  v.  McmvfQ  Co.y  8  S.  B. 
Rep.86& 

Appeal  from  saperior  court,  Gaston  county. 

Heard  upon  exceptions  to  the  report  of  a  referee.  This  cause  has  been  here 
before  upon  exceptions  to  such  report,  and  cause  remanded.  For  a  statement 
of  facts,  see  the  report  of  the  case,  S  S.  E.  Rep.  363. 

Batchelor  d  Devereux  and  W.  F.  Bynum,  for  plaintiffs.  P.  D.  Walker ^  C. 
B.  Watson^  and  6F.  F.  Bason,  for  defendants. 

Smith,  C.  J.    Upon  the  coming  in  of  the  report  made  by  the  referee  in  obe- 
dience to  an  order  entered  on  the  hearing  in  this  court,  exceptions  are  taken ^ 
by  the  defendant,  which  have  been  argued,  and  wiil  now  be  considered. 
First  Eaxxption.  The  said  defendant  excepts,  for  that  the  debt  due  him  for 
I  money  loaned  is  not  assigned  a  place  among  the  old  debts,  to  be  paid  as  such, 

I  but  has  its  origin  in  the  new  obligation  created  by  the  execution  of  the  last 

I  bond,  and  the  mortgage  given  to  secure  it,  on  March  30.  1882.    Of  this  we 

I  have  only  to  say  that  this  point  was  fully  considered  and  disposed  of  upon  the 

former  hearing;  and  from  the  ruling  then  made,  for  the  reasons  assigned,  we 
are  not  disposed  to  depart. 

Second  Exception,  The  exceptions  to  the  allowance  of  the  debts  due  and 
owing  to  the  Traders'  National  Bank,  the  National  Bank  of  Chester,  A.  0. 
I  lineberger,  the  Bridesburg  Manufacturing  Company,  A.  B.  Titman,  D.  J. 

Foley  Bros.  &  Co.,  and  of  Buckingham  &  Paulson,  as  constituting  liens  upon 
the  property  of  the  Woodlawn  Company,  have  also  been  passed  on;  and  their 
preferential  claim  over  that  of  the  Fries  debt,  to  be  satisfied  out  of  the.  cor- 
porate property,  under  the  statute,  recognized  and  determined. 
Third  Exception,  The  exception  based  on  the  alleged  equity  of  the  defendant 
I  Fries  to  be  substituted  in  place  of  the  ofiScers  of  the  company.  A.  C.  Lineberger, 

J.  M.  Lineberger,  and  C.  J.  Lineberger,  and  to  take  their  shares  of  the  fund  to 
I  be  distributed,  by  reason  of  the  execution  of  the  mortgage  of  the  corporation  by 

them  as  president,  secretary,  and  stockholder,  with  covenants  operating  as 
I  an  estoppel  upon  them  to  assert  a  claim  against  him,  and  the  surety  it  pro- 

>  Respecting  the  doctrine  of  subrogation  and  its  applioaUon,  see  Dowdy  r*  Blake, 
I  (Ark.)  6  S.W.  Rep.  897,  and  note.  >r^  -^ 

i  v.6s.E.no.2 — 6 
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vides.  This  exception  must  also  be  overruled,  as  are  the  others.  The  mort- 
gage deed  is  the  act  of  the  corporation  alone^  done  in  pursuance  of  the  stat- 
ute, (Bev.  Code,  c.  26,  §  22,)  and  in  no  just  legal  sense  that  of  the  corporation 
officers  and  stockholders,  by  whose  agency  the  corporation  conveys  its  real 
estate.  The  instrument,  upon  its  face,  professed  to  be  such,  and  to  be  made 
by  virtue  of,  and  in  pursuance  of,  a  "resolution  of  the  stockholder  of  the 
Woodlawn  Manufacturing  Company,  in  Gaston  county,  Xorth  Carolina,  in 
convention  assembled,  on  the  29th  day  of  March,  1882."  Moreover,  the  only 
covenant  of  the  bargainor  in  the  deed  is  that  the  premises  shall  be  kept  In- 
sured to  the  amount  of  the  bond,  and  that  upon  default  the  mortgagee  may 
enter  and  sell.  But,  if  these  obstacles  to  the  assertion  of  the  alleged  equity 
were  out  of  the  way,  the  controversy  about  the  disposal  of  this  fund  is  not 
germane  to  the  present  action,  nor  is  presented  in  the  appeal.  A  somewhat 
similar  effort  was  made  in  Hulburt  v.  Douglas,  94  X.  C.  128,  to  introduce 
outside  matters  of  dispute  between  the  defendants,  and  it  was  not  allowed  for 
reasons  set  out  in  the  opinion  in  that  case.  The  case  is  now  before  us  upon 
the  same  record,  and  for  a  revision  of  no  errors  except  such  as  therein  appear, 
or  result  from  the  action  of  the  referee  in  executing  the  order  of  recommittal. 
Upon  the  reargument,  which  has  been  able  and  full  for  the  exceptor,  our 
former  convictions  remain  unchanged,  and  we  must  confirm  the  report,  and 
direct  the  distribution  of  the  corporate  funds  of  the  company  accordingly. 


(99  N.  C.  62) 

Raleigh  &  G.  B.  Co.  v.  Lewis,  Sheriff. 

(Supreme  Court  cf  North  Carolina.    February  27, 1S88.) 

Taxation— Illsoalitt—Rsmsdt  bt  Injunction. 

Act  N.  C.  1887,  c.  187,  §  84,  provides  that  no  injunction  shall  issne  to  restrain  the 
collection  of  any  tax,  but  that  all  taxes  shall  be  paid,  and  demand  made  in  writing 
for  their  return,  when,  if  not  complied  with,  suit  may  be  brought  to  recover  them. 
Held,  that  an  injunction  should  not  issue,  at  the  instance  of  a  railroad  company,  to 
restrain  the  collection  of  taxes  levied  on  its  lands,  which  both  the  federal  and  state 
supreme  courts  had  decided  were  not,  under  its  charter,  subject  to  taxation. 

Appeal  from  superior  court,  Halifax  county;  J.  F.  GraybSp  Judge. 
'     W,  H,  Day,  for  plaintiff.    No  counsel  for  appellee. 

Smith,  C.  J.  The  defendant,  who,  as  sheriff,  is  tax  collector  of  the 
county  of  Halifax,  having  in  his  hands  the  tax-list  of  1887,  in  which  the 
plaintiff  is  charged  with  a  tax  of  $23.40,  assessed  on  lots  of  land  belonging 
to  the  company,  and  necessary  in  the  prosecution  of  its  business,  proceeded, 
after  a  levy  upon  them,  to  advertise  a  sale  for  the  payment  thereof,  the 
plaintiff  having  refused  to  acknowledge  its  liability;  whereupon  this  action 
was  brought  to  restrain  the  defendant  from  so  doing.  The  complaint  in- 
sists upon  the  exemption  of  the  lots  under  a  clause  In  the  charter,  the  scope 
and  extent  of  which  have  been  passed  upon,  and  the  exemption  adjudged,  by 
the  supreme  court  of  the  United  States  in  Railroad  v.  Reid,  13  Wall.  264, 
reversing  the  contrary  ruling  by  this  court  found  in  64  N.  C.  155,  and  followed 
by  the  recognition  of  such  non-liability  in  Railroad  v.  Commissioners,  87  N. 
C.  414.  No  answer  was  put  in;  and  a  demand  having  been  made  for  a  re- 
straining order,  and  refused,  the  plaintiff  appealed. 

The  ruling  of  the  court  is  predicated  on  the  act  of  1887,  c.  137.  §84,  which 
is  in  these  words,  so  far  as  applicable  to  the  matter  in  dispute:  "I^o  injunc- 
tion shall  be  granted  by  any  court  or  judge  in  this  state  to  restrain  the  col- 
lection of  any  tax,  or  any  part  thereof,  hereafter  levied;  nor  to  restrain  the 
sale  of  any  property  for  the  non-payment  of  any  suoh  tax,  except  such  tax, 
or  the  part  thereof  enjoined,  be  levied  or  assessed  for  an  illegal  or  unauthor- 
ized purpose;  nor  shall  any  person  be  permitted  to  recover  by  claim  and  de- 
livery, or  other  process,  any  property  taken  or  distrained  by  the  sheriff  or 
any  tax  collector  for  the  non-payment  of  any  tax,  except  such  tax  be  levied  or  as- 
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sessed  for  an  illegal  or  unauthorized  purpose;  but  in  every  such  case  the  person 
or  persons  claiming  any  tax,  or  any  part  thereof,  to  be  for  any  reason  invalid,  or 
that  the  valuation  of  his  property  is  excessive  or  unequal,  who  shall  pay  the 
same  to  the  tax  colIector,.or  other  proper  authority,  in  all  respects  as  though 
the  same  was  legal  and  valid,  such  person  may,  at  any  time  within  thirty  days 
after  such  payment,  demand  the  same  in  writing  from  the  treasurer  of  the 
state,  or  of  the  county,  city,  or  town,  for  the  benefit,  or  under  the  authority,  or 
by  the  request  of  which  the  same  was  levied;  and  if  the  same  shall  not  be  re- 
funded within  ninety  days  therejifter,  may  sue  such  county,  city,  or  town  for 
the  amount  so  demanded,  including  in  his  suit  against  the  county  both  state 
and  county  tax,"  etc.  The  statute,  in  terms,  applies  to  all  taxes,  and  bears 
upon  its  face  no  indication  of  a  purpose  to  shield  the  tax  debtor  from  his  lia- 
bility as  such,  but  to  free  the  process  of  collection  from  unavoidable  embar- 
rassments so  injurious  to  government,  both  state,  county,  and  municipal. 
It  is  obvious  that  a  suit  at  the  instance  of  all  tax-payers,  as  a  chiss,  to  re- 
stmin  the  collection  of  a  particular  general  tax.  might  result  in  great  incon- 
venience to  the  public  in  the  deprivation  of  the  means  of  cjirrying  it  out. 

In  Huggins  v.  Hinson^  Pliil.  (K.  C.)  126,  the  action  was  in  the  nature  of 
an  assumpsit  for  money  received  by  the  sheriff  upon  a  tax-list  in  his  hands, 
which  the  plaintiff  was  forced  to  pay;  and  in  Gore  v.  Mastin,  66  N.  C.  371, 
the  action  was  in  trespass  for  the  seizure  and  sale  of  a  mule,  the  tax  in  both 
cases  being  charged  to  be  illegal ;  and  it  was  decided  that  in  neither  form  of 
proceeding  could  a  recovery  be  had,  inasmuch  as  the  tax-list  was,  in  legal 
effect,  an  execution,  supported  by  a  judgment,  and,  in  the  former  case,  that 
the  remedy  was  to  be  sought  in  an  application  to  the  county  court.  To  the 
same  effect  are  State  v.  Lutz,  65  N.  C.  503,  and  Mutford  v.  Sutton,  79  X. 
C.  276.  The  authorities  are  divergent  as  to  the  right  of  a  tax-payer,  wrong- 
fully assessed,  to  the  remedy  by  injunction  against  the  enforcement  of  the 
tax;  the  general  rule  being,  according  to  Mr.  High,  in  his  work  on  Injunc- 
tions, (section  354.)  that  ''equity  will  not  intei-fere  to  restrain  a  tax  which  is 
illegal  or  void,  merely  because  of  its  illegality;  but  there  must  be  some 
special  circumstances  attending  the  injury  threatened  to  distinguish  it  from 
a  mere  trespass,  and  thus  bring  the  case  within  some  recognized  head  of 
equity  jurisprudence;  otherwise  the  person  aggrieved  will  be  left  to  his  rem- 
edy at  law."  In  Worth  v.  Commissioners,  Winst.  Eq.  70,  while  admitting 
that  relief  by  injunction  may  be  had  against  an  unlawful  tax  imposed  by  a 
municipal  corpoi-ation,  (and  this  was  conceived  to  be  the  law  in  London  v.  Wil- 
mington, 78  N.  C.  109,)  the  cliief  justice  questions  the  propriety  of  a  report 
to  such  process  when  a  county  or  state  tax  is  in  process  of  collection,  and  re- 
marks that  "an  injunction  against  tax  collectors,  the  effect  of  which  Is  to 
stop  all  collections,  might  seriously  obstruct  the  operations  of  the  govern- 
ment," etc.;  adding  thereto  very  forcible  reasons  against  the  practice  and 
practical  difficulties,  hard  to  overcome,  in  the  enforcement  of  the  order. 

All  these  considerations  tend  in  the  direction  of  the  statute,  which  expressly 
forbids  the  issue  of  an  injunction  to  arrest  the  collection  of  taxes,  and  remits 
the  party  to  the  remedy  which  it  points  out,  by  a  demand  upon  the  state  or 
county  treasurer  to  refund,  and,  upon  refusal,  gives  him  an  action  against 
the  county,  city,  or  town  to  recover  the  taxes  respectively  received,  and 
against  the  county  for  its  own  and  the  illegal  taxes  exacted  by  the  state. 
As  there  are  ample  means  of  redress  provided  for  remedying  the  wrong,  the 
statute  does  not  contravene  the  provisions  of  the  federal  or  our  own  con- 
stitution, while  it  obviates  the  mischiefs  resulting  from  an  interference 
with  the  collector.  The  injury  is  not  irreparable,  for  the  payment  of  the 
small  tax  exonerates  the  property,  and  gives  the  tax-payer  recourse  tb  those 
into  whose  trensuries  the  money  has  passed  for  refunding  the  money.  Tins 
is  in  the  line  of  former  adjudications,  and  we  sustain  the  refusal  of  the  court 
to  grant  the  .motion,  in  the  face  of  the  prohibitory  statute. 
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(28  S.  C.  71) 

BpS8  V.  Bradford. 
(Supreme  Cofwrt  of  Sou&h  Oarolina,    February  11, 1888^) 

HOMBSTBAI)— IlLBOAI<  SaLB  OV— RiOHT  IN  PbOOBBBS. 

In  South  Carolina  a  sale  of  homestead  property  under  execution  is  absolutely  void, 
and  therefore  a  person  claiming  a  homestead  right  cannot  claim  a  homestead  in  the 
proceeds  of  such  sale. 

Appeal  from  oommon  pleas,  drcait  court  of  Chester  county;  Norton, 
Judge. 

H.  Madison  Ross  obtained  a  Judgment  against  James  M.  Bradford,  and  had 
execution  issued.  Under  the  execution  defendant's  land  was  sold,  and  de- 
fendant claimed  the  proceeds  as  bis  homestead.  The  court  held  such  proceeds 
subject  to  the  execution,  and  defendant  appealed. 

Henry  dk  Qage^  for  appellant.    Glenn  d  McLure^  for  respondent. 

SiMFSON,  C.  J.  The  respondent  obtained  a  judgment  against  the  appellant 
at  the  October  term  of  the  court,  1886,  for  Chester  county,  for  $259.33,  upon 
which  execution  was  issued  at  once.  Prior  to  the  entry  of  this  judgment,  the 
appellant  bad  executed  two  mortgages  covering  his  lands.  These  lands  were 
levied  upon  under  the  execution  above,  and  were  sold  at  public  outcry  in  De- 
cember, 1886,  subject  to  the  mortgages  aforesaid,  amounting  to  about  $1,150, 
of  which  notice  was  given.  One  Buchanan  bought  the  lands  at  this  sale  for 
the  sum  of  $850,  which  he  paid  to  the  sheriff,  who  failing  and  refusing  to  pay 
this  money  to  the  respondent,  (the  plaintiff  in  the  execution,)  a  rule  was  is- 
sued against  him.  To  this  rule  the  sheriff  returned  that  the  appellant  (de- 
fendant in  the  execution)  claimed  a  homestead  in  th^  money  in  his  hands, 
and  had  therefore  forbade  his  paying  to  the  plaintiff.  His  honor.  Judge  Nor- 
ton, made  the  rule  absolute,  and  required  the  sheriff  to  apply  the  money  to 
plaintiff's  execution.    The  defendant  has  appealed. 

The  question  is,  can  the  appellant  claim  a  homestead  in  this  money?  The 
appellant  claims  it  as  the  proceeds  of  his  real  estate,  in  which  he  was  entitled 
to  have  a  hoihestead  carved  out.  Can  this  money  be  regarded  as  the  proceeds 
of  such  homestead?  The  constitution  exempts  the  homestead  from  attach- 
ment, levy,  and  sale  by  mesne  or  final  process,  and  it  is  a  criminal  offense  for 
the  sheriff  to  sell  such  homestead.  Under  a  provision  in  the  Code,  judgments 
have  no  lien  on  the  homestead.  And  it  has  been  distinctly  decided  in  several 
cases  by  this  court  that  the  sheriff  has  no  power  to  sell  it  by  virtue  of  any  ex- 
ecution based  on  a  debt  contracted  subsequent  to  the  constitution  of  1868. 
And  this,  too,  whether  the  homestead  has  been  set  apart  to  the  debtor  or  not. 
See  Cantrell  v.  Fowler,  24  S.  C.  428;  Myers  v.  Ham,  20  S.  C.  522;  and  Hos- 
ford  V.  Wynn,  22  S.  C.  309.  Such  being  the  law,  of  course  the  sale  here  of 
appellant^s  homestead,  assuming  that  he  was  entitled  to  one,  was  illegal  and 
invalid.  This  being  so,  the  money  in  the  hands  of  the  sheriff  can  in  no  sense 
be  regarded  as  its  representative,  and  therefore  the  appellant  can  have  no 
claim  to  it.  It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit 
court  be  affirmed  without  prejudice  to  appellant  as  to  any  claim  he  may  make 
to  have  a  homestead  in  the  lands  assigned  him,  if  so  advised. 

McIVEB,  J,    I  concur. 

McGowAN,  J.    I  concur  in  the  result. 
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(82  Va.  801)  _  «.  .      • 

E£LLT*B  EX'B  V.  TALIAFERRO  et  dl. 

(Su/preme  C(Atrt  of  Appeals  of  Virgimia.    January  20, 1887.) 

NbOOTIABLB  IN8TBUMENT&— iNDORSEMBNT—LlArililTT. 

Where  two  persons  were  indorsers  at  a  bank  for  third  parties  who  were  insolvent, 
and,  for  the  purpose  of  gaining  an  extension,  one  of  the  indorsers  confessed  judg- 
ment for  the  whole  amount  for  which  he  was  liable,  the  third  parties  agreeing  to 
give  certain  other  collateral  security,  and  to  procure  the  other  indorser  to  Likewise 
confess  judgment,  neither  of  which  was  done,  /leZd,  that  the  first  indorser.  was 
liable  on  his  confession  of  judgment,  even  though  the  bank  had  promised  to  obtaiv 
judgment  against  his  co-indorser,  such  promise  being  mtdum  pcu^nmL 

Appeal  from  circuit  coart,  Fauquier  county. 

The  executor  of  John  P.  Kelly  filed  a  bill  against  John  K.  Taliaferro  et  al. 
to  compel  them  to  contribute  from  the  real  estate  received  under  the  will  to 
pay  his  testate's  debts;  there  not  being  enough  personalty.  From  the  decree 
entered  in  the  case  the  executor  appeals. 

/.  Q.  d  W.  W.  Field,  A.  D.  Payne,  and  W.  H.  Payne,  for  appellant. 
Brooks  i&  Scott,  for  appellees. 

HiNTON,  J.  The  only  question  we  deem  it  necessary  to  consider  in  this 
case  is  whether  the  estate  of  John  P.  Kelly,  deceased,  owes  upon  ttie  judg- 
ment confessed  in  his  life-time  to  the  Merchants'  National  Bank  of  Baltimore, 
Maryland,  the  sum  of  $5,017.01,  fixed  by  the  decree  complained  of,  or'one- 
half  of  that  sura,,  that  being  the  amount  reported  by  the  commissioner  as  due, 
or  nothing  at  all,  as  the  appellant  contends;  and  this  is  purely  a  question  of 
fact,  which  depends  upon  two  further  questions  of  fact:  First,  what  was  the 
agreement  between  the  firm  of  Kelly,  Tackett  &  Ford  and  the  bank,  which 
brought  about  the  confession  of  judgment  by  the  said  John  P.  Kelly?  and, 
setiond,  whether  a  certain  debt  due  from  A.  D.  Kelly  &  Co.,  of  New  Orleans, 
to  Kelly,  Tackett  &  Ford,  was  ever  transferred  to  the  said  bank.  It  is  argued 
for  the  appellant  that,  upon  the  failure  of  the  firm  of  Kelly,  Tackett  &  Ford, 
an  arrangement  was  entered  into  between  the  bank,  the  said  firm,  and  John 
P.  Kelly  and  Thoroughgood  Taylor,  the  indorsers  of  said  firm,  the  result  of 
which  was  that  Kelly,  Tackett  &  Ford  were  to  draw  their  three  negotiable 
notes,  payable  to  the  Merchants^  National  Bank  of  Baltimore,  for  $6,883.33^ 
each,  dated  April  2,  1869,  and  payable,  respectively,  in  three,  four,  and  five 
years,  interest  to  be  paid  semi-annually  until  the  maturity  of  the  notes  by  the 
drawers;  and  that  these  notes  were  to  be  indorsed  by  the  said  John  P.  Kelly 
and  Thoroughgood  Taylor,  and  delivered  to  the  said  bank;  and  that,  as  col- 
lateral security  for  these  notes,  the  said  Kelly  and  Taylor  were  to  confess  each 
a  judgment  for  $19,000,  which  judgments  were  to  stand  as  security  for  the 
notes,  but  not  to  be  enforced  until  the  maturity  of  the  notes,  and  default  made 
in  their  payment.  That,  as  further  collateral  security,  the  said  firm  assigned 
to  the  bank  certain  notes  of  G.  B.  Stacey  &  Son,  the  amount  of  which  is  not 
material  to  state,  and  the  debt  due  by  A.  D.  Kelly  &  Go.  to  the  said  firm,  then 
in  litigation,  and  amounting  nearly  to  $7,000.  That  the  bank  agreed  to  ac- 
cept these  assignments,  collect  the  sums  due,  and  apply  all  such  collections  to 
the  discharge  of  the  three  negotiable  notes  indorsed  by  Kelly  and  Taylor,  and, 
when  these  notes  were  discharged,  to  pay  over  to  said  John  P.  Kelly  and 
Thoroughgood  Taylor  whatever  balance  might  remain.  In  other  words,  it  is 
insisted  that  the  bank  accepted  these  assignments  as  a  trustee  for  the  benefit 
of  Kelly  and  Taylor,  the  indorsers;  and  it  is  contended  that  the  failure  of  the 
bank  to  obtain  a  judgment  against  Thoroughgood  Taylor,  one  of  the  joint  in- 
dorsers, either  by  confession  or  by  suit,  was  such  negligence  and  laches  on  the 
part  of  the  bank  as  should  induce  a  court  of  equity  to  refuse  its  aid  to  enforce 
to  any  extent  the  judgment  against  John  P.  Kelly;  or  that,  at  least  to  the  ex- 
tent of  one-half  of  the  amount  decreed,  the  loss  should  fall  upon  the  bank,  by 
whose  negligence  it  bad  been  brought  about. 
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But  this  contention  cannot  be  sustained;  for  while  it  appears  from  the 
record  that  in  April,  1869,  the  firm  of  Kelly,  Tackett  &  Ford,  being  then  in- 
debted in  the  sum  of  819,000,  for  which  John  P.  Kelly  and  Thoroughgood  Tay- 
lor were  already  bound  as  indorsers,  did  execute  to  the  bank  their  three  notes 
for  the  sum  of  $6,333.33}  each,  and  gave  as  indorsers  upon  the  said  notes  the 
said  John  P.  Kelly  and  Thoroughgood  Taylor,  and  obtained  from  the  said 
John  P.  Kelly  a  confession  of  judgment  in  favor  of  the  bank  for  that  amount, 
it  also  very  clearly  appears  that  this  was  really  the  contract  of  Kelly,  Tackett 
&  Ford  with  the  bank;  and  that  while  any  surplus  that  might  be  in  the  hands 
of  the  bank  after  the  payment  of  the  judgments  which,  by  the  terms  of  the 
agreement,  Kelly,  Tackett  &  Ford  were  to  procure  from  both  John  P.  Kelly 
and  Thoroughgood  Taylor,  was  to  be  used  to  secure  the  said  indorsers,  yet 
that  the  primary  object  of  the  whole  arrangement  was  to  satisfy  the  bank  by 
the  deposit  of  collaterals,  and  the  confession  of  judgment  which  they  expected 
to  procure,  and  so  induce  the  bank  to  extend  the  time  within  which  the  debt 
of  $19,000,  then  due,  might  be  paid.  And  it  was  clearly  contemplated  that 
the  payment  of  the  three  notes  for  $6,333.33}  were  to  operate  as  an  extin- 
guishment of  those  judgments.  The  bank  was  entitled,  under  the  aj^reement, 
to  a  confession  of  judgment  from  both  Taylor  and  Kelly,  which  was  to'  be 
procured  by  Kelly,  Tackett  &  Ford,  and  a  failure  on  the  part  of  this  firm  to  ob- 
tain a  confession  from  Taylor  cannot  operate  in  any  way  to  invalidate  or  affect 
the  judgment  confessed  by  Kelly.  He  confessed  that  judgment,  doubtless 
relying  upon  the  understanding  derived  from  Kelly,  Tackett  &  Ford  that  Ihoy 
would  procure  a  like  confession  from  Taylor;  but  the  failure  of  this  firm  to 
do  so  cannot  affect  the  bank.  The  subsequent  promise  of  the  bank  to  bring 
suit  against  Taylor  was  nudum  pactum^  and  certainly  could  not  impose  upon 
the  bank  an  obligation  to  do  an  impossible  thing,  namely,  to  compel  Thorough- 
good  Taylor  to  confess  a  judgment,  nor,  upon  its  failure  to  sue,  to  deprive  it 
of  rights  fairly  acquired  by  the  confession  of  judgment  of  John  P.  Kelly. 
Upon  the  second  point  it  seems  very  clear,  from  the  evidence  in  the  record, 
that  the  debt  due  by  A.  D.  Kelly  &  Co.,  although  it  was  at  one  time  contem- 
plated that  it  should  be  done  so,  was  never  transferred  to  the  bank,  but  that 
it  was  collected  by  the  firm  of  Lea,  Finney  &  Miller,  attorneys  for  Kelly, 
Tackett  &  Ford,  in  the  city  of  New  Orleans,  and  by  them  disposed  of  under 
the  orders  and  for  the  benefit  of  Kelly,  Tackett  &  Ford. 

Under  all  the  circumstances,  therefore,  there  being  no  error  in  the  calcula- 
tions ascertaining  the  amount  to  which  the  bank  is  entitled,  we  think  the  de- 
cree of  the  circuit  court  of  Fauquier  appealed  from  is  right,  and  must  be 
atfirmed. 

Lewis,  J.,  not  sitting. 
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Dabne*8  £x*r  9.  Lloyd. 
(Supreme  Court  of  AppecUs  of  Virginia,    Janaary  37, 1887.) 

Will— Condition  op  Bequest^— Election. 

A  will  provided  that  a  daughter  should  take  no  part  of  the  testator's  estate  un- 
less her  husband  should  account  for  and  paj  over  to  the  estate  certain  moneys.  On 
demurrer  to  an  action  brought  bv  the  executor  to  collect  the  money,  it  was  held  that 
the  defendant  had  the  choice  oi  paying  the  money,  or  treating  it  as  an  advance- 
ment, and  that  the  action  could  not  be  maintained. 

Appeal  from  circuit  court,  Fairfax  county. 

The  executor  of  Robert  Darne  filed  a  bill  against  Lester  Lloyd  to  recover  on 
a  bond  which  jiad  been  lost.  Defendant  demurred.  Dem  urrer  sustained,  and 
complainant  appeals. 

H,  W.  Thomas  and  Chaa,  B.  Stetoartf  for  appellant.  22.  W.  Moore,  for  ap- 
pellee. 

HiNTON,  J.  The  bill  in  this  case  was  brought  by  John  B.  Dame,  executor 
of  Robert  Dame,  to  set  up  and  enforce  against  the  defendant,  Lester  Lloyd,  a 
bond  of  $950,  dated  April  13,  1858,  which  had  been  lost  or  mislaid,  ^o  this 
till  the  defendant,  who  w^is  the  son-in-law  of  Robert  Darne,  demurred.  The 
practical  question  raised  by  the  demurrer  is  whether  or  not  the  debt  evidenced 
by  the  bond  is  to  be  treated  as  an  advancement  to  Frances,  the  wife  of  said 
Lloyd  and  the  daughter  of  said  Darne,  or  not.  The  circuit  court  of  Fairfax 
county  sustained  the  demurrer,  and  dismissed  the  bill,  and  it  is  clear  that,  if 
the  debt  is  to  be  regarded  as  an  advancement,  its  action  was  right.  In  the 
will  of  Robert  Darne  there  occurs  the  following  paragraph:  "Since  the  exe- 
cution of  said  deed,  I  have  advanced  to  Lester  Lloyd  the  sum  of  $950,  and  for 
which  I  had  a  deed  of  trust  on  a  lot  of  land  in  Fairfax;  which  deed  I  have 
released,  to  enable  him  to  sell,  but  which  amount  is  still  due  from  the  said 
Lloyd  to  me,  and  which  I  wish  collected  of  him,  and  accounted  for  by  him, 
before  he  shall  come  into  the  distribution  of  my  estate.  My  daughter  Louisa, 
the  widow  of  Samuel  Wrenn,  is  also  indebted  to  me  in  the  sum  of  $900,  ad- 
vanced to  her  upon  marriage;  also  the  sum  of  $55,  evidenced  by  the  bond  of 
her  late  husband,  Samuel  Wrenn;  which  amount  I  wish  collected  and  ac- 
counted for  before  they  shall  come  into  the  distribution  of  my  estate.  My 
daughter  Martha  is  also  indebted  to  me  in  the  sum  of  $300,  which  I  advanced 
to  her  husband,  Augustus  Wrenn, and  which  is  evidenced  by  his  bond;  which 
amount  I  wish  collected  and  accounted  for  before  she  shall  come  into  the  dis- 
tribution of  my  estate.  When  these  amounts  are  collected,  my  will  is  that 
the  whole  of  my  estate  be  equally  divided  between  all  of  my  children  and  their 
descendants,  including  the  above-named  three  who  are  indebted  to  me;  but, 
if  they  still  refuse  to  pay  the  same,  then  they  are  not  to  have  any  part  thereof. 
My  will  is  that  my  daughter  Frances,  the  wife  of  Lester  Lloyd,  shall  not  be 
entitled  to  any  part  of  my  estate  unless  her  husband,  Lester  Lloyd,  shall  ac- 
count for  the  money  he  owes  me,  as  above  sUited," — and  it  is  upon  the  con- 
struction to  be  given  to  this  language  that  the  decision  of  this  case  must 
turn. 

It  is  insisted  for  the  appellant  that  the  debt  was  a  loan,  and  not  an  advance- 
ment, and  in  support  of  this  view  numerous  authorities  have  been  cited  to 
show  that  a  loan,  as  this  unquestionably  was  in  its  inception,  does  not  fall 
within  the  legal  definition  of  an  advancement.  Undoubtedly,  the  true  legal 
conception  of  an  advancement  is  a  giving  by  anticipation  the  whole  or  a  part 
of  what  it  is  supposed  a  child  will  be  entitled  on  the  death  of  a  party  making 
it,  intestate,  (1  Bouv.  Law  Diet.  76;  Clark  v.  Willson,  27  Md.  693;  Dillman 

v.  Cox,  23  Ind.  442;  Uarley  v.  Uarley,  Va.  Law  J.  1882,  p. ;)  and  it  is 

equally  clear  that  there  is  embraced  in  every  definition  of  an  advancement  the 
idea  that  the  parent  has  irrevocably  parted  from  his  title  in  tiie  subject  ad' 
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yanced,  (Json  v.  I8<mt  5  Bich.  Eq.  19;  Miller* a  Appeal,  81  Pa.  St.  388;  Mo- 
Caw  V.  BletJoiU  2  McOord.  Ch.  91.)  If,  therefore,  Robert  Darne  had  died  intee- 
tate,  this  debt  certainly  could  not  have  been  treated  as  an  advancement.  But 
it  is  argued  for  the  appellee  that  the  word  "advance"  is  used  in  the  will  in  its 
technical  sense,  and  that  the  effect  of  the  provisions  of  the  will  bearing  upon 
this  point,  taken  as  a  whole,  is  not  to  exclude  the  idea  that  the  debt  is  to  be 
regarded  as  an  advancement,  but  simply  to  give  Lloyd  the  option  of  paying 
the  debt,  and  taking  a  share  in' the  distribution  of  the  estate,  or  of  not  paying 
the  debt,  and  surrendering  his  rights,  whatever  they  might  be,  as  a  distril^ 
utee;  and  to  this  construction,  in  view  of  the  confident  opinion  of  the  ma- 
jority of  the  court,  I  have  yielded  a  reluctant  assent. 

That  the  testator  knew  the  meaning  of  the  terms  ''hotch-pot"  and  ''ad- 
vancement"  seems  clear  enough  from  the  codicil  to  his  will,  in  which  he  be* 
queaths  to  his  son  John  Robert  Dame  a  claim  against  the  United  States  free 
from  any  claim  on  the  part  of  his  other  heirs,  or  any  person  claiming  by  or 
through  them,  and  free  from  any  demands  on  their  part  to  have  it  brought 
into  hotch-pot;  and  from  the  direction  in  the  will  that  this  debt  could  be  col- 
lected of  Lloyd  before  he  should  come  into  the  distribution  of  his  estate. 
When,  therefore,  he  says,  "My  will  is  that  my  daughter  Frances  shall  not  be 
entitled  to  any  part  of  my  estate  unless  her  husband,  Lester  Uoyd,  shall  ac- 
count for  the  money  he  owes  me  as  above  stated, "  he  must  be  taken  to  mean 
either  that  Lloyd  may  hold  the  money,  and  take  none  of  his  estate,  or  pay  the 
money,  and  share  in  the  general  distribution.  Taking  this  as  the  true  inter- 
pretation of  the  will,  there  is  no  difficulty  in  sustaining  the  opinion  of  the  cir- 
cuit court.  A  testator  can  dispose  of  his  estate  by. will  just  as  effectually  as 
he  could  by  gift  during  his  life»  and,  if  he  pleases,  turn  a  loan  into  an  ad- 
vancement, or,  to  speak  more  accurately,  require  that  it  be  treated  as  an  ad- 
vancement; and  this  the  testator  has  done,  in  effect,  in  this  case. 

Our  conclusion  is  that  the  decree  of  the  clrcoit  court  of  Fairfax  must  be  af- 
firmed. 

LEnns,  J.,  not  sitting. 
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Kerb  «.  Kbbb  et  al. 
(Supreme  Court  of  AppedU  of  Virgifniti.    December  1, 1887.) 

IKFIHOT— GoiryBTANCS— AvorDANGB. 

PlalntdiE  asked  that  the  legal  title  to  certain  property  which,  1^  her  directioii 
and  consent,  had  been  conveyed  to  defendant  by  her  trustee  by  a  deed  in  which  she, 
a  minor,  and  her  husband  united,  be  vested  in  herself.  Helo,  that  plaintiff  is  re- 
quired to  do  what  is  equitable;  and  the  decree  giving  to  defendant  the  property 
which  had  been  specifically  conveyed  to  him,  and  leaving  plaintiff  other  property 
out  of  which  to  get  her  undivided  interest  of  husband's  moiety,  was  right,  and 
must  be  affirmed. 

Appeal  from  circuit  court,  Augusta  county. 

This  was  an  action  brought  by  Mary  L.  Kerr  against  M.  G.  Kerr,  William 
T.  Crawford,  William  Tally,  and  David  F.  Glemmer  to  set  aside  the  deeds 
signed  during  her  minority,  and  to  recover  possession  of  certain  property. 
The  court  allowed  the  deeds  to  stand,  but  awarded  her  other  property  of 
equal  value,  and  plaintiff  appealed. 

Thoa.  C.  Blder^  for  appellant.    H.  W.  Shfffeyt  for  appellees. 

HiNTON,  J.  On  the  2d  day  of  December,  1872,  Millard  F.  Kerr  was  the 
owner  of  an  undivided  moiety  of  a  tract  of  land  in  the  county  of  Augusta 
which  contained  about  1,460  acres,  about  800  acres  of  which  were  held  by  his 
mother  as  dower;  his  brother  William  K.  Kerr  being  the  owner  of  the  other 
moiety.  On  that  day  the  said  Millard  F.  Kerr,  in  consideration  of  the  con* 
templated  marriage  between  himself  and  the  appellant,  Mary  L.  Kerr,  then 
Mary  L.  Potter,  which  in  fact  was  solemnized  six  days  thereafter,  conveyed 
to  S.  Travers  Phillips  five-sevenths  of  his  undivided  moiety  of  said  tract  of 
land,  to  be  held  by  him  in  trust  for  ti^e  sole  and  separate  use  of  his  intended 
wife.  But  this  conveyance,  possibly  through  inadvertence,  was  not  admitted 
to  record  until  the  6th  day  of  December,  1872,  at  2:35  o'clock  p.  m.,  exactly 
35  minutes  after  the  recordation  of  a  deed  to  Meredith  G.  Kerr  which  the 
said  Millard  F.  Kerr  had  executed  to  him  on  the  5th  day  of  December,  1872. 
By  this  last-mentioned  deed,  Millard  F.  Kerr  granted  and  conveyed  to  Mere- 
dith G.  Kerr  "his  undivided  one-half  interest  in  *  *  *  the  parcel  of  land 
*  *  *  in  Augusta  county  *  *  *  known  as  the  'Summerdean  Mill 
Property.'  "  This  deed  also  provides  that,  "in  case  the  mill  property  should 
eventually  fall  to  said  M.  F.  Kerr  in  the  division  of  his  father's  estate,  then 
he  is  to  sell  to  said  M.  G.  Kerr  the  other  half  interest  in  said  mill  property 
and  appurtenances,  at  the  same  price  he  pays  for  the  aforesaid  half  interest. " 
And  it  is  this  mill  property  which  is  the  subject  of  this  controversy.  Early 
in  the  year  1873  this  entire  tract  of  1,430  acres,  except  the  300  acres  held 
as  dower,  was  divided  between  these  brothers,  Millard  F.  and  William  K. 
Kerr,  by  commissioners  of  court  appointed  for  the  purpose,  and  in  the  divis- 
ion the  whole  of  the  Summerdean  mill  property  of  30J  acres,  with  two  other 
tracts,— one  of  200  acres,  called  "Mountain  Top;"  and  the  other  of  256  J  acres, 
called  the  "Block  Place," — was  assigned  to  Millard  F.  Kerr  as'his  share.  On 
the  17th  day  of  March,  1873,  Millard  and  his  wife,  the  said  Mary  L.  Kerr, 
who  was  even  then  under  age,  by  a  deed  in  which  it  is  recited  that  the  gran- 
tor, M.  F.  Kerr,  had  by  the  deed  of  December  5,  1872,  bound  himself  to  con- 
vey to  M.  G.  Kerr  the  remaining  half  of  the  Summerdean  mill  property  if  it 
should  be  assigned  to  him,  conveyed  to  the  said  M.  G.  Kerr  the  whole  mill 
property  for  the  price  of  03,400.  Subsequently  to  the  date  of  this  last-named 
deed,  t^e  Summerdean  mill  property  was  conveyed  by  M.  G.  Kerr  and  wife 
to  William  T.  Crawford,  who  conveyed  it  to  William  Tally,  by  whom  it  was 
conveyed  to  David  F.  Clemmer.  On  the  27tli  May.  1880,  the  appellant,  Mary 
L*-Kerr,  obtained  an  absolute  divorce  from  her  said  husband;  and  in  April, 
1881  she  filed  her  bill,  in  the  circuit  court  of  Augusta  county,  in  which  she 
sets  out  the  foregoing  facts,  and  renounces  the  deeds  made  during  her  minor- 
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ity.  She  makes  defendants  to  the  bill  M.  G.  Kerr  and  the  parties  to  whom 
the  Summerdean  mill  property  was  successively  conveyed  after  the  convey- 
ance to  M.  G.  Kerr;  and  prays  that  the  two  deeds  to  M.  G.  Kerr  mentioned 
hereinbefore,  and  all  the  subsequent  conveyances  of  the  property,  may  be  set 
aside,  and  that  she  may  be  put  in  possession  of  the  property.  On  the  2d  of 
December,  1885,  the  circuit  court  rendered  a  decree,  in  which,  after  saying 
that  it  appeared  from  the  report  of  its  commissioner  that  the  value  of  this  Sum- 
merdean mill  property  did  not  exceed  in  value  the  value  of  the  two-sevenths 
of  the  real  estate  of  which  her  husband,  Millard  F.  Kerr,  was  tenant  in  com- 
mon with  her  trustee,  S.  Travers  Phillips,  at  the  time  of  the  execution  of  the 
deed  of  March  17,  1873,  from  Millard  F.  Kerr  and  wife  to  M.  G.  Kerr,  And 
therefore  that  there  would  be  left  to  the  appellant  a  full  and  fair  five-sevenths 
of  her  husband's  property  after  giving  full  effect  to  the  deed  to  M.  G.  Kerr, 
it  decreed  that  the  deed  of  March  17,  1873,  should  stand  stable  and  effectual, 
and  should  be  held  to  pass  to  M.  G.  Kerr  a  fee-simple  estate  in  the  Summer- 
dean  mill  property,  as  fully  and  effectually  as  though  Millard  F.  Kerr  had  been 
the  sole  and  absolute  oA'ner  of  said  property  at  the  date  of  said  deed;  and  it  is 
of  this  decree  that  the  appellant,  without  good  reason,  we  think,  complains. 
It  is  true  that  the  appellant,  Mary  L.  Kerr,  was  at  the  time  of  the  execu- 
tion of  the  deed  of  March  17,  1873,  a  minor,  and  that  this  circumstance  ordi- 
narily makes  her  deed  voidable;  but  this  fact  can  have  no  such  operation  in 
this  case.  Here,  the  appellant  is  in  a  court  of  equity,  asking  that  the  legal 
title  to  five-sevenths  of  the  mill  property,  which,  by  her  direction  and  consent, 
was  conveyed  to  M.  G.  Kerr  by  her  tnuttee,  S.  Travers  Phillips,  by  a  deed  in 
which  botli  she  and  husband  united,  be  vested  in  herself.  She  is  thus  in  the 
position  of  a  person  invoking  the  aid  of  a  court  of  equity  to  call  on  the  out- 
standing title  to  this  five-sevenths  of  the  mill  property;  and  in  such  a  case 
equity  will  not,  upon  one  of  the  plainest  and  best-settled  principles  of  courts 
of  equity,  extend  the  required  aid,  without  compelling  the  applicant  to  do 
what  is  equitable  under  the  circumstances  of  the  particular  case.  Now,  in 
the  circumstances  of  this  case,  we  think  that  it  is  clearly  just  and  equitable 
that  the  appellee  M.  G.  Kerr  should  be  protected  in  the  purchase  of  the  mill 
property,  if  this  can  be  done  without  depriving  the  appellant  of  her  rights  to 
five-sevenths  of  the  undivided  moiety  of  land  which  descended  to  her  hus- 
band, Millard  F.  Kerr.  This  the  record  shows  can  be  done,  for  there  still  re- 
mains in  her  possession  a  tract  of  land  known  as  the  "Block  Place/'  of  256} 
acres,  which,  according  to  the  report  of  the  commissioner,  is  equivalent  in 
value  to  her  undivided  five-sevenths  of  her  husband's  share.  The  decree  ap- 
pealed from  does  this:  It  gives  to  M.  G.  Kerr  the  Summerdean  mill  property, 
which  had  been  specifically  conveyed  to  him,  and  leaves  to  Mrs.  Kerr  the 
Block  farm  out  of  which  to  get  her  undivided  five-sevenths  of  the  husband's 
moiety  of  the  property  derived  from  his  father.  The  decree  therefore  is,  in 
our  opinion,  right,  and  must  be  affirmed. 

Lewis*  J.,  not  sitting. 
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Baglakd  v.  Owen. 
{Supreme  Court  of  Appeals  of  Virglmia.    December  8, 1887.) 

LlVITATtOK  OF  AOTIOKS— DiSOOVBBT  OP  CA-UBB  OF  ACTION— PbOOF. 

Where  the  issue  on  defendant's  plea  of  the  statute  of  limitations,  and  pUdntllTft 
replication  thereto,  is  whether  or  not  the  action  was  brought  within  five  years  after 
the  discovery  of  the  right  of  action  by  plaintiff,  and  upon  the  trial  plaintiff  himself 
showed  that  he  had  learned  of  the  collection  of  the  money  in  controversy  more  than 
five  years  before,  from  a  statement  rendered  him  by  the  clerk  of  the  court  wherein 
said  money  had  been  in  controversy  between  defendant  and  another,  the  verdict 
should  have  been  for  defendant.    IiAOT,  J.,  dissenting. 

Error  to  circuit  court,  Halifax  county. 

Plaintiff,  Robert  E.  Owen»  brought  his  action  in  CLSsumpsit  for  money  col- 
lected tor  him  by  defendant,  Bobert  L.  Ragland.  Defendant  pleaded  the  stat- 
ute of  limitations,  and  plaintiff's  replication,  to  avoid  the  statute,  alleged  that 
the  action  was  brought  within  five  years  after  plaintiff  discovered  the  collec- 
tion by  defendant.  Upon  trial  the  verdict  and  judgment  were  for  plaintiff. 
Defendant  took  his  writ  of  error. 

W.  R,  Barksdale  and  J.  W.  Riley,  for  plaintiff  in  error.  22.  T.  Hubard 
and  W,  Bouldin,  Jr.,  for  defendant  in  error. 

HiNTON,  J.  This  was  an  action  of  assumpsit  instituted  in  the  circuit  court 
of  Halifax  county  in  September,  1881,  founded  upon  a  receipt  executed  by  the 
plaintiff  in  error  to  one  Hobert  E.  Owen  on  the  15th  day  of  January,  1859, 
for  sundry  bonds  due  said  Owen  by  William  C.  CJole.  which  the  plaintiff  in 
error  in  said  receipt  undertook  "to  collect  or  return."  To  this  action  the 
plaintiff  in  error  here,  the  defendant  below,  pleaded  non-assumpsit,  payment, 
and  offsets,  and  the  statute  of  limitations.  To  the  plea  of  the  statuteof  lim- 
itations the  plaintiff  filed  a  special  replication,  alleging  that  the  defendant 
fraudulently  concealed  from  the  plaintiff  all  knowledge  of  the  collection  of 
the  money  sued  for,  and  that  his  action  wsis  brought  within  five  years  from 
the  time  that  said  fraud  was  discovered,  and,  on  the  issue  joined  on  the  said 
several  pleas  and  replication,  the  jury  rendered  a  verdict  for  the  sum  of 
S298.56,  with  interest  thereon  from  May  1,  1867,  in  favor  of  the  plaintiff; 
whereupon  the  defendant,  Ragland,  moved  the  court  to  set  aside  the  said  ver- 
dict, on  the  ground  that  it  was  contrary  to  the  law  and  the  evidence,  and 
upon  the  refusal  of  the  court  so  to  do,  brought  the  case  by  writ  of  error  here. 

In  the  bill  of  exceptions,  the  evidence,  and  not  the  facts,  is  certified ;  and. 
therefore  we  can  only  look,  in  accordance  with  the  established  rule  of  this 
court,  to  the  evidence  introduced  on  behalf  of  the  party  whu  prevailed  below, 
thb  defendant  in  error,  to  determine  whether  or  not  a  new  trial  should  have 
been  awarded.  But  looking  alone  to  this  evidence,  and  giving  to  it  all  tue 
force  and  credit  to  which  it  is  entitled,  we  yet  think  it  manifest  that  Ragland 
was  entitled  to  the  verdict,  under  the  plea  of  the  statute  of  limitations. 
That  Owen  expected  Ragland  to  use  these  bonds  in  paying  for  the  Cole  land  is 
beyond  dispute,  for  he  himself  testifies  that  "the  arrangement  then  and  there 
made  between  R.  and  myself  was  that  R.  [meaning  Ragland]  should  take  my 
bonds  against  Cole,  [the  very  bonds  for  which  Ragland  had  given  him  a  re- 
ceipt,] and  use  them  in  paying  for  the  land,  [meaning  the  Cole  land;]"  and 
that  he  must  have  known  that  Ragland  had  been  credited  with  the  amount 
of  these  bonds  in  payment  for  the  land  as  early  as  May  13,  1869,  seems  also 
more  than  probable,  for  it  appears  from  the  report  of  Commissioner  Leigh,  in 
tne  causes  of  Ragland  y.  Cole's  Heirs  and  Cole's  Heirs  v.  Ragland,  the  record 
of  which  suits  Owen  introduced  as  evidence  in  support  of  this  action  against 
Ragland,  that  Ragland  received  credit  for  the  amount  of  said  bonds  in  set- 
tling for  the  land  bought  of  Cole,  as  of  the  1st  of  May,  1867,  and  this  report 
was  confirmed  on  the  13th  May,  1869.  But,  if  there  should  be  any  doubt 
upor  *;his  point,  we  still  think  it  is  unquestionably  proved  that  the  plaintiff. 
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Owen,  learned  that  the  amount  of  these  bonds  had  been  credited  in  payment 
of  this  land  more  than  five  years  before  the  institution  of  this  suit;  for  he 
learned  this  fact  on  the  LSth  of  September,  1874.  as  the  statement  of  the  clerk 
rendered  to  him,  and  by  him  introduced  in  evidence,  shows  on  its  face.  And 
he  was  so  well  satisfied  by  that  statement,  and  his  previous  knowledge  of  the 
use  to  which  it  was  intended  by  the  parties  that  the  money  was  to  be  applied, 
and  the  statement  of  the  clerk  that  these  suits  had  been  dismissed,  tliat  the 
money  had  been  so  applied  by  Bagland,  that  he  "a  short  time  afterwards" 
carried  the  statement  to  Bagland,  and  demanded  of  him  the  amount  of  it; 
and  all  of  this  must  have  occurred  at  least  as  much,  or  nearly  as  much,  as 
seven  years  before  this  suit  was  brought.  Such  being  the  admitted  facts  of 
this  case,  we  do  not  think  that  he  can  shelter  himself  behind  his  subsequent 
statement  that  he  was  afterwards  told  by  Bagland  that  these  suits  had  not 
been  dismissed,  and  that  he  was  still  prosecuting  them.  He  had  himself 
chosen  to  resort  to  the  proper  source,  to-wit,  to  find  out  what  was  the  condi- 
tion of  the  suits,  and  after  he  had  received  this  information,  and  acted  upon 
it,  it  is  too  late  for  him  to  excuse  himself  for  failing  to  bring  his  action 
by  saying  that  he  subsequently  received  different  information  from  another 
source. 

We  are  clearly  satisfied,  for  the  reasons  just  given,  that  upon  the  plea  of 
the  statute  of  limitations  the  case  was  with  the  defendant  below,  and  that 
the  judgment  complained  of  should  be  reversed,  and  that  a  judgment  should 
be  entered  here  dismissing  the  suit.  This  view  of  the  evidence  renders  it 
unnecessary  to  consider  the  other  questions  so  elaborately  discussed  at  bar. 

Laoy,  J.f  dissents.    Bichaadson,  J.,  absent* 

(80  Oa.  209)  ^      ,         ■«  ^     y 

Brown  et  al.  v.  Flakders  et  al. 
{Supreme  Court  of  Georgia.    Febraary  1, 1888.) 

NbOOTIABLB   InBTBUICBNTS  —  LlABILITT    OF   SUBSTT  —  PbOMISB   TO   SUB    PRUffOIPAL^S 

Ebtatb. 

It  is  no  defense  to  an  action  on  a  promissory  note  brought  against  the  sureties 
subsequent  to  the  death  of  the  principal  debtor  that,  after  the  note  became  due, 
the  sureties  notified  the  plalntifls  that  they  must  proceed  by  suit  against  the  estate 
of  the  principal  debtor,  and  that  the  plaintiffs  agreed  so  to  do. 

Error  from  city  court  of  Macon;  Habris,  Judge. 

M.  G.  Baytmct  for  plaintiffs  in  error.  Hardeman  c§  Davis,  for  defendants 
in  error. 

Blandfobd,  J.  Flanders  Bros,  brought  their  action  in  the  city  court  of 
Macon  against  H.  G.  Brown,  J.  L.  Cherry,  and  John  F.  Grace,  (the  plaintiffs 
in  error  here,)  on  a  promissory  note  made  by  George  F.  Cherry  and  the  plain- 
tiffs in  error;  George  F.  Cherry  having  died  before  the  suit  was  brought. 
The  plaintiffs  in  error  pleaded  to  this  action  that  they  were  only  sureties  on 
the  note,  and  that  Greprge  F.  Cherry  was  the  principal;  that  Flanders  Bros, 
had  not  proceeded  to  have  administration  upon  the  estate  of  Cherry,  and  had 
allowed  the  estate  to  be'  removed  or  disposed  of,  thereby  increasing  the  liabil- 
ity of  the  sureties;  and  that,  after  the  note  became  due,  they  had  notified 
Flandei-s  Bros,  to  proceed  against  the  estate  of  the  principal  by  suit,  and  that 
Flanders  Bros,  had  agreed  to  proceed  as  requested,  but  had  failed  to  do  so. 
The  court  below  substantially  ruled  that  the  request  by  these  plain  tiffs  in  error 
to  Flanders  Bros,  to  proceed  on  the  note  against  the  estate  of  George  F. 
Cherry,  and  their  promise  to  do  so,  raised  no  legal  obligation  on  the  part  of 
Flanders  Bros,  to  take  out  letters  of  administration  on  the  estate  of  Cherry; 
and  the  court  instructed  the  jury  that  this  was  not  a  good  defense  to  the  note. 
A  verdict  was  had  for  Flanders  Bros.,  and  a  motion  for  a  new  trial  was  made; 
and  this  ruling  of  the  court  is  the  main  ground  relied  upon  in  the  motion. 
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We  think  the  ruling  of  the  coort  on  this  point  was  correct.  If  the  plain- 
tiffs  in  error  desired  administration  upon  the  estate  of  George  F.  Cherry,  they 
ought  to  have  proceeded  to  obtain  administration  themselves.  There  waa  no 
obligation  upon  the  part  of  Flanders  Bros,  to  do  so;  they  did  not  agree  with 
the  sureties  that  they  would  do  so;  they  said  they  would  proceed  on  the  note. 
If  any  administration  was  necessary  to  protect  the  property  of  Cherry  from 
being  squandered,  the  sureties  ought  to  have  looked  to  their  own  interests, 
and  proceeded  to  obtain  administration.  It  did  not  devolve  on  the  holders  of 
this  note  to  do  so,  and  their  failure  to  do  so  did  not  relieve  the  sureties  of 
their  liability.    Judgment  affirmed. 


(80  Qa.  2M)  ^  ^      ,         xx  ^      , 

{Supreme  Court  of  Qeorgkt.    November  29, 1887.) 

1.  FBATTDUI.ENT  COITYBTANCES— KNOWLEDGE  07  OraNTEB— CODX  GA.   $  1953. 

In  an  action  to  set  aside  a  levy  upon  lands,  where  the  claimant  claims  under  a  con- 
veyance from  the  debtor,  it  la  not  error  to  instruct  the  jury  that  under  the  provisions 
of  Code  Ga.  $  1952.  par.  2,  every  conveyance  of  real  estate  made  with  intent  to  de- 
lay or  defraud  creditors,  such  intent  bemg  known  to  the  party  taking,  shall  be  void, 
but  a  bona  fide  transaction,  upon  reasonable  consideration,  and  without  notice  or 
grounds  for  reasonable  suspicion,  shaU  be  valid;  and  it  is  not  necessary  that  the 
court  should  instruct  the  juzy  aa  to  what  is  included  in  the  words  **  reasonable  sus- 
picion. ** 
9.  Sams— Possession  of  Dbbtob— Evtdeitce  to  Explain. 

In  an  action  to  set  aside  a  levy  on  certain  lands  brought  by  one  claiming  under  a 
conveyance  from  the  debtor,  where  it  appeared  that  the  execution  debtor  was  in 
possession  at  the  time  of  the  levy,  the  declarations  of  the  debtor  tending  to  show 
that  he  had  placed  his  property  out  of  his  hands  where  his  creditors  could  not  reach 
it,  are  admissible  in  evidence. 
8.  Evidence— Opinion— Amount  op  Indebtedness. 

And  in  such  action  it  is  admissible  to  prove  the  amount  of  the  debtor's  indebted- 
ness from  the  personallmowledge  of  the  witnesses,  without  producing  the  evidences 
of  indebtedness. 
4.  Appeal— What  Reviewable— Matteks  not  Apparent  of  Rboobd. 

On  writ  of  error,  the  supreme  court  will  not  consider  an  assignment  of  error  that 
the  trial  court  erred  in  not  gfiving  the  juiy  certain  instructions,  unless  it  appears 
that  the  party  complaining  asked  lor  such  instruotlons. 
Bw  T^ual— Aboument  of  Counsel— Leoal  Propositions. 

It  is  not  error  to  allow  counsel  to  argue  questions  of  law,  and  read  extracts  from 
decisions,  In  the  hearing  of  the  jury. 

En'or  fvom  superior  court,  Gwinnett  county;  Hxttohiks,  Judge. 

D.  N.  Hudson,  defendant  in  error,  obtained  a  judgment  against  G.  W. 
Rutledge,  and  execution  was  levied  upon  certain  lands,  W.  P.  Butledge  made 
claim  to  the  lands,  and  upon  trial  the  jury  found  that  the  lands  were  subject 
to  Hudson's  execution.  The  claimant  moved  for  a  new  trial,  and,  the  motion 
being  refnsed,  brought  error,  assigning  as  error  the  refusal  of  the  motion. 
The  grounds  of  the  motion  were  as  follows: 

Q  to  4)  Because  the  verdict  was  contrary  to  the  law  and  evidence. 

(5)  Because  the  verdict  is  contrary  to  the  following  charge  of  the  court: 
"If  you  are  satisfied  the  defendant  intended  to  defraud  and  delay  plaintiff  in 
the  collection  of  his  claim,  by  the  saljB  and  conveyance  of  the  land,  it  must 
further  appear,  also,  that  claimant  had  knowledge  of  such  fraudulent  inten- 
tion. Unless  he  knew  of  suph  intention,  if  it  existed,  or  the  evidence  shows 
grounds  for  a  reasonable  suspicion  that  such  intention  existed,  the  convey- 
ance would  be  valid,  and  you  should  find  the  property  not  subject"  to  the 
execution. 

(6)  Because  the  court  erred  in  charging  the  jury  as  follows:  "Every  con- 
veyance of  real  or  personal  estate,  by  writing  or  otherwise,  or  contract  of  any 
description,  had  or  made  with  intention  to  deiay  or  defraud  creditors,  and  sucli 
Intention  known  to  the  party  taking,  is  null  and  void.  A  bona  flde  trans- 
action, on  a  reasonable  consideration,  and  without  notice  or  grounds  for 
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reasoiuible  suspicion,  shall  be  valid/'  The  court's  error  in  this  charge  con- 
sists, as  counsel  insists,  in  the  fact  that  the  jury  were  not  instructed  as  to  the 
meaning  of  that  portion  of  the  charge,  to- wit,  "or  grounds  of  reasonable  sus- 
picion." The  court  should  have  instructed  the  jury  that  that  meant  the  plain- 
tiff should  have  adduced  and  proven  such  a  state  of  facts  or  circumstances 
which  brought  to  the  knowledge  of  the  claimant,  at  or  before  the  time  the 
conveyance  was  executed,  as  to  excite  in  his  mind  a  reasonable  suspicion  as 
to  the  defendant's  intention  to  delay  or  hinder  plaintiff  in  the  collection  of  his 
claim,  if  such  intention  existed. 

(7)  Because  the  court  failed  to  charge  the  Jury  that  the  burden  of  proving 
notice  of  such  fraudulent  intention,  or  grounds  for  a  reasonable  suspicion, 
was  upon  the  plaintiff,  which  movant  insists  is  the  law,  and  should  have  been 
charged  by  the  court,  without  being  specially  requested  so  to  do. 

(8y  Because  the  court  failed  to  charge  the  jury  that  "all  admissions  should 
be  scanned  with  care."  This  charge  should  have  been  given  without  being 
specially  requested  in  writing,  in  view  of  the  statements  made  by  the  plaintiff 
and  the  counsel,  on  oath,  that  the  defendant  told  tliem  "that  he  had  it  fixed: 
if  they  didn't  take  that,  they  would  get  nothing;"  referring  to  what  the  mules 
would  bring,  and  the  $50. 

(9)  Because  J  N.  Glenn,  Esq.,  one  of  the  attorneys  for  the  plaintiff,  in  the 
argument  of  said  case,  after  being  permitted  by  the  court  to  argue  the  law  of 
the  case  to  him  in  the  hearing  of  the  jury,  read  decisions  of  the  supreme  court, 
and  long  extracts  from  Bump  on  Fraudulent  Conveyances,  pretending  to  read 
the  same  to  the  court,  but  actually  addressed  the  jury,  while  reading  the  same, 
most  of  the  time,  and  pretending,  as  aforesaid,  to  read  the  same  to  the  court, 
and  thus  not  confining  himself  within  the  rule.  Movant  insists  that  the  ex- 
tracts and  decisions  reiad  were  not  disputed  as  propositions  of  law  by  claimant's 
counsel,  and  therefore  there  was  no  necessity  to  argue  to  the  court,  and  the 
reading  thereof  to  the  court  in  the  hearing  of  the  juty  was  not  necessary  to 
enforce  any  rights  of  plaintiff. 

(10)  Inasmuch  as  it  is  insisted  by  claimant  that  the  defendant  sold  the  land 
in  controversy  to  him  for  its  full  market  value,  and  whereas  the  claimant 
bought,  as  insisted  by  him,  because  he  wanted  the  land  at  the  price  asked  by 
defendant,  and  for  the  additional  reason  that  he  wanted  a  debt  due  by  defend- 
ant to  him,  due  by  note,  for  the  principal  sum  of  870,  discharged,  and  the 
sale  having  been  made  partly  for  this  purpose,  as  insisted  by  claimant,  the 
court  should  have  charged,  in  connection  with  the  section  of  the  Code  which 
it  did  charge,  in  relation  to  fraudulent  transfers,  the  law  as  cqjitained  in  the 
following  section,  to-wit,  section  1953,  as  to  a  debtor's  right  to  prefer  his 
creditors. 

(11)  The  court  erred,  over  objection  of  claimant's  counsel,  in  permitting 
the  witness  D.  N.  Hudson  to  testify  as  follows:  (a)  Hudson  swore  that  "I 
told  the  defendant  on  November  18th  that,  if  he  would  make  me  a  deed  to  his ' 
land,  I  would  pay  off  Mr.  Elliott's  debt.  He  promised  to  come  down  the  next 
day  or  day  after,  and  fix  it  up  with  me."  (6)  G.  P.  Elliott  swore  that  "G. 
W.  Kutledge,  the  defendant,  told  him,  if  he  did  not  take  what  he  offered  him, 
that  he  would  never  get  nothing  more  than  the  mules  brought,  for  he  had 
fixed  everything  he  had,  to  keep  witness  from  making  his  money;"  and  further: 
"On  the  20th  November,  when  the  mules  were  sold,  the  defendant  stated  to 
him  that  he  had  fixed  everything  that  he  had;  had  put  it  into  money,  and  had 
It  in  his  pocket,  to  keep  witness  from  getting  anything  more  than  the  mules 
sold  for.  (c)  J.  R.  Irwin  swore  "that  G.  W.  Kutledge  told  G.  P.  Elliott  on  the 
20th  of  November,  1886,  that  if  he  did  not  take  the  mules  and  fifty  dollars, 
that  Elliott  would  not  get  anything  more  than  the  mules  brought;  for  that  he 
had  fixed  everything  he  had.  and  put  the  money  in  his  pocket,  to  keep  Elliott 
from  getting  any  more. "  Allowing  this  testimony  to  go  to  the  jury  was  error, 
because  the  conversation  occurred  after  the  sale  and  transfer  was  made,  which 
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was  on  the  11th  of  November,  and  after  the  defendant  had  parted  with  the 
possession  of  the  property,  which  was  on  the  11th  of  November;  and  for  the 
additional  reason  that  the  defendant  was  no  party  to  said  suit,  and  it  did  not 
appear  that  the  same  occurred  in  the  hearing  or  presence  of  the  claimant. 

(12)  Because  the  court  erred  in  permitting  D.  N.  Hudson  and  G.  P.  Elliott, 
over  the  objection  of  claimant's  counsel,  to  testify  to  the  amount  of  indebted- 
ness of  the  claimant,  the  defendant,  ^nd  G.  W.  Butledge,  Jr.,  without  the 
production  of  the  evidences  of  indebtedness. 

(13)  The  court  should  have  charged  the  jury,  in  connection  with  his  charge 
of  the  section  of  the  Code,  1952,  par.  2,  that  notice  of  the  insolvency  or  financial 
embarrassment  of  the  defendant  was  not  sufficient  to  avoid  the  transfer,  and  to 
authorize  the  jury  from  this  fact  alone  to  find  the  same  to  have  been  m^e 
fraudulently. 

C.  H.  Brandy  for  plaintiffs  in  error.  A.  C  McCalla,  /•  S,  Irtffin,  and  /• 
2f .  Glenrif  for  defendants  in  error. 

^IBIMONS,  J.  It  appears  from  the  record  in  this  case  that  D.  N.  Hudson 
obtained  a  judgment  against  G.  W.Rutledge,  and  had  an  execution  issued  on 
said  judgment,  to  be  levied  upon  certain  land  in  Gwinnett  county,  to  which 
land  W.  P.  Butledge  filed  his  claim.  Upon  the  trial  of  the  case  in  the  court 
below,  the  jury  found  the  land  subject  to  the  fl.  fa.  of  Hudson.  The  claim- 
ant made  a  motion  for  a  new  trial,  upon  the  different  grounds  set  out  in  the 
motion.    The  motion  was  overruled  by  the  court,  and  the  claimant  excepted. 

1.  The  first,  second,  third,  fourth,  and  fifth  grounds  are  that  the  jury  found 
contrary  to  law  and  the  evidence.  We  think  the  court  did  right  in  overrul- 
ing the  motion  on  these  grounds.  We  have  looked  through  this  testimony 
caref  uUy,  and  find  that  the  evidence  abundantly  sustains  the  finding  of  the 
jury. 

2.  There  was  no  error  in  the  charge  of  the  coui*t  as  excepted  to  in  the  sixth 
ground  of  the  motion.  It  -was  in  the  language  of  the  Code,  (section  1952, 
par.  2.) 

3.  There  was  no  error  in  overruling  the  motion  upon  the  seventh  and 
eighth  grounds  thereof.  If  the  charge  of  the  court  was  not  as  full  and  spe- 
cific as  desired  by  the  claimant,  it  was  his  duty  to  call  the  attention  of  the 
court  thereto,  and  to  request  a  further  and  more  specific  charge  on  the  sub- 
ject.    The  judge  certifies  that  his  charge  on  this  subject  was  full. 

4.  There  was  no  error  in  overruling  the  motion  on  the  ninth  ground.  We 
know  of  no  law  which  requires  the  court  to  send  the  jury  out  of  the  room 
while  questions  of  law  are  being  argued  to  him;  and  it  was  not  error  for  coun- 
sel to  read  law  to  the  court  in  the  hearing  of  the  jury.  While  counsel  for  the 
claimant  may  not  have  disputed  the  propositions  of  law  as  contended  for  by 
counsel  for  the  plaintiff  in  ft.  fa.,  the  record  does  not  disclose  whether  or  not  he 
made  known  his  assent  to  the  court  and  counsel.  Perhaps  if  he  had  risen  in 
his  place,  and  admitted  to  the  court  that  the  proposition  contended  for  by  the 
plaintiff's  counsel  was  the  law  of  the  case,  plaintiff's  counsel  would  have 
ceased  his  argument  to  the  court.  But  as  he  did  not  do  this,  and  there  is  no 
evidence  in  the  record  that  the  court  was  satisfied  of  the  soundness  of  the 
proposition,  counsel  for  the  plaintiff  had  a  right  to  argue  the  law  to  the  court 
in  the  liearing  of  the  jury.  At  any  rate,  it  was  a  question  of  practice,  and 
we  will  not  interfere  with  the  discretion  of  the  court  below  in  matters  of  prac- 
tice, unless  that  discretion  is  greatly  abused. 

5.  Nor  was  there  any  error  in  overruling  the  motion  on  the  tenth  ground. 
As  we  have  said  before,  if  the  charge  was  not  specific  and  full  enough,  it  was 
the  right  of  claimant's  counsel  to  call  the  attention  of  the  court  thereto 

6.  The  court  did  not  err  in  overruling  the  motion  as  set  out  in  the  eleventh 
and  twelfth  grounds.  Having  admitted  that  the  defendant  in  ft.  fa.  was  in 
possession  of  the  land  at  the  time  of  the  levy,  any  declarations  that  the  de- 
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fendant  made  up  to  the  time  of  the  levy,  and  while  in  possession,  were  ad- 
missible In  evidence. 

7.  As  to  the  twelfth  ground,  it  was  admissible  to  prove  the  Indebtedness  of 
the  claimant  at  the  time  he  purchased  this  land;  and,  if  the  witness  knew  of 
the  fact  of  his  own  knowledge,  it  was  not  necessary  to  produce  the  evidence 
of  indebtedness.    Judgment  affirmed. 

^'^^  ^^  *^^^  Howell  et  al.  d.  Elsberbt. 

(Suvreme  Covrt  of  Oeorgia,    January  23, 1888.) 

Gift— When  Titlb  Passes— Spbcipio  Pfrvormanob. 

Though  a  gift  of  kuid  bv  a  father  to  a  son,  made  without  writing,  win,  after  the 
donee  has  added  valuable  unprovements-u^n  the  faith  thereof,  be  effectuated  by  a 
decree  of  spedfio  performance,  the  legal  title  does  not  pass  merely  by  a  parol  gift 
and  the  making  ox  such  improvements.  A  decree  of  specific  performance,  obtalhed 
with  proper  parties  before  the  court,  is  necessary  to  pass  the  legal  title,  so  as  to  re- 
cover thereon  in  ejectment  or  complaint  for  land,  brought  by  the  heir  at  law  of  the 
donee  against  a  subsequent  purchaser  from  the  donor,  to  whom  the  latter  has  con- 
veyed with  general  warranty  of  title.    Hibghes  v.  Clark,  67  Qa.  19.  > 

(Syllabus  by  the  Court) 

Error  from  superior  court*  Douglas  county;  Richard  H.  Olabk,  Judge. 
T»  W.  Latham,  for  plaintiff  in  error.    T.  S.  James  and  P.  IT.  Brewatert  for 
defendants  in  error. 

BlkckLey,  0.  J.  The  action  was  complaint  for  land,  begun  in  February, 
1884,  by  Taylor,  as  guardian  of  Miss  Blanchard,  against  Howell  and  Brittain. 
Both  parties  claimed  under  T.  J.  Blancfaard,  the  grandfather  of  Miss  Blanch- 
ard, — the  plaintiff,  by  an  alleged  gift  to  her  father,  Lucius  Blanchard;  and 
the  defendants,  by  deed  of  bargain  and  sale  to  Howell.  The  gift,  if  any,  was 
older  than  the  deed,  having  been  made  in  1857,  and  the  deed  in  April,  1868. 
Lucius  Blanchard,  the  alleged  donee,  died  in  January,  1862,  leaving  a  widow, 
of  whom  the  plaintiff  was  born  about  two  months  after  his  death.  The  widow 
and  daughter  were  his  only  heirs  at  law,  and  the  former  administered  upon 
his  estate,  but  did  not  administer  the  land  now  in  question,  or  treat  it  as  any 
part  of  his  estate.  She  did  not  claim  dower  in  it,  neither  has  she,  so  far  as 
appears,  ever  asserted,  by  suit  or  otherwise,  any  right  to  it  as  an  heir  at  law. 
She  married  Taylor  in  the  year  1869,  and  her  letters  of  administration  thereby 
abated.  At  what  time  Taylor  became  the  guardian  of  Miss  Blanchard  does 
not  appear,  nor  does  it  appear  why  he,  as  guardian,  commenced  the  suit  after 
she  attained  majority.  Pending  the  suit,  the  ward  married  Elsberry,  and  the 
action  proceeded  in  her  acquired  name.  The  premises  embraced  in  the  action 
consist  of  three  lots  of  land,  and  the  plaintiff's  father  had  possession  of  part  of 
them  at  the  time  of  his  death;  his  home  being  upon  one  of  the  lots.  Very 
soon  after  his  death,  her  grandfather  resumed  possession,  and  held  it  until  he 
conveyed  to  Howell,  in  1863,  and  since  that  time  Howell  and  his  vendee,  Brit- 
tain, have  been  in  continuous  possession;  Brittain  holding  by  bond  for  title 
from  Howell,  with  part  of  the  purchase  money  paid  before  he  received  notice 
of  the  plaintiff's  claim,  and  the  balance  still  unpaid.  During  the  occupancy 
of  Howell  and  Brittain,  much  of  the  land  has  been  cleared,  fenced,  and  put 
in  a  high  state  of  cultivation,  valuable  buildings  erected,  etc.  Plaintiff  has 
never  had  posse.ssion,  nor  has  her  mother  been  in  possession  at  any  time  since 

*  Equity  protects  a  parol  gift  of  land,  eouaUv  with  a  parol  agreement  to  seU.  if  accom- 
panied by  possession,  and  the  donee,  induced  by  the  promise,  has  made  valuable  im- 
provements on  the  property.  Dawson  v.  McFaddin,  (Neb.)  34  N.  W.  Rep.  888;  Poullaln 
V.  Poullaln,  (Ga.)  4 B.  £.  Rep.  92.  The  improvements  must  be  substantial  and  valuable, 
and  exceed  the  value  of  the  rents.  Woolridge  v.  Hancock,  (Tex.)  6  S  W.  Rep.  818  A 
parol  gift  of  land,  followed  by  immediate  and  continued  possession,  is  good  as  against 
all  subsequent  grants  or  incumbrances  of  the  donor.  Potter  v.  Smith,  (Mich.)  85  N.  W. 
Hep.  916.    See  Anson  v.  Townsend,  (Cal.)  15  Pac.  Rep.  49. 
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the  grandfather  re-entered  in  1862.  The  grandfather  survived  until  about 
the  year  1880,  and  then  died  testate,  but  gave  nothing  to  the  plaintiff.  Tay- 
lor, as  guardian,  caveated  the  will  in  behalf  of  his  ward,  and,  failing  in  that 
controversy,  brought  this  action.  The  testator  left  living  children;  the  wife 
of  Howell  being  one.  His  deed  to  Howell  expresses  a  money  consideration, 
and  warrants  title.  The  Improvements  made  on  the  premises  by  the  plain- 
tiff's father  consisted  of  a  one-room  dwelling-house,  constructed  of  split  or 
hewn  logs,  with  stone  chimney,  worth  $76;  a  kitchen,  worth  $15;  crib  and 
stable,  worth  $20 ;  a  well,  worth  $25.  The  house  was  on  the  same  side  after- 
wards improved  by  Howell,  and  where  Brittain  now  resides.  Adjoining  lands 
in  Paulding 'county,  some  of  them  cleared,  were  embraced  in  the  allegoi  gift, 
and  also  in  the  conveyance  to  Howell.  There  was  only  about  one  acre  of 
cleared  land  on  the  premises  in  Douglas  county  when  Lucius  Blanchard,  the 
plaintiff's  father,  took  possession,  and  when  he  died.  He  made  four  crops  on 
the  Paulding  land,  while  residing  on  the  Douglas  land,  to-wit,  from  1858  to 
1861,  inclusive.    He  paid  no  rent. 

The  witnesses  to  prove  the  gift  were  the  plaintiff's  mother,  maternal  grand- 
father, maternal  grandmother,  and  maternal  uncle.  They  all  testified  to  dec- 
larations by  the  donor,  made  in  the  life-time  of  the  donee,  that  he  had  given 
the  land  to  Lucius,-— one  of  them,  (the  grandfather,)  that,  in  company  with 
witness  and  Lucius,  he  selected  and  pointed  out  the  spot  on  which  to  build; 
and  one,  (the  mother,)  that  when  in  the  new  house,  two  or  three  months  after 
it  was  built,  he  said:  *' Lucius,  I  give  you  the  place.  I  want  you  to  go  on  it 
and  do  well."  The  grandfather  and  the  grandmother  also  testified  to  declara- 
tions of  the  donor  made  after  the  death  of  the  donee,  tending  to  show  that  he 
(the  donor)  resumed  possession  for  or  under  the  widow;  but  the  widow's  tes- 
timony, so  far  from  bearing  out  this  theory,  indicated  that  he  took  possession, 
not  only  without  her  consent,  but  contrary  to  her  will,  even  breaking  into  the 
house  by  force  in  her  absence. 

The  declaration  was  in  the  brief  statutory  form  laid  down  in  the  Code,  an- 
nexing an  abstract  of  title,  which  was  to  the  effect  that  Lucius  Blanchard, 
the  plaintiff's  father,  died  in  the  year  1862  or  1863,  seized  and  possessed  of 
the  premises.  This  abstract  was  amended  by  adding  thereto:  "That,  before 
and  while  the  said  Lucius  Blanchard  was  in  possession  of  said  land,  his  father, 
T.  J.  Blanchard,  gave  him  the  premises  in  dispute,  and  that  the  said  Lucius 
Blanchard  accepted  said  gift,  and  went  upon  said  land,  and  in  pur&uance  to 
this  gift,  and  made  valuable  improvements  on  the  same,  commencing  in  the 
year  1857  or  1858,  and  continued  to  improve  and  occupy,  possess  and  own, 
the  land  as  his  own  up  to  the  time  of  his  deiith,  in  the  year  1862;  he  (the  said 
Lucius  Blanchard)  owning  and  claiming  the  said  property  as  his  own,  the  title 
being  in  him  at  the  time  of  his  death,  the  improvements  placed  upon  the  land 
by  said  Lucius."  The  court  charged  the  jury  (fifteenth  ground  of  the  motion 
for  a  new  trial)  that,  under  the  declaration  as  amended,  the  action  was  main- 
tainable in  a  court  of  law.  The  jury  found  for  the  plaintiff  an  undivided  half 
of  the  premises,  with  mesne  profits. 

The  motion  for  new  trial  sets  forth  many  grounds,  one  of  which  is  that  the 
court  erred  in  charging  as  above  indicated;  another,  that  the  verdict  is  con- 
trary to  law,  etc.  We  consider  the  case  ruled  by  Hughes  v.  Clark,  67  Ga.  19, 
where  the  court  held  that  in  a  claim  case  the  administrator  of  a  deceased  donee 
.  whose  right  rested  on  a  parol  gift  from  his  father,  followed  by  valuable  im- 
provements made  by  the  son,  could  not  prevail  against  &fi,  fa.  for  a  year's  sup- 
port to  the  father's  widow  and  minor  children.  The  question  was  there  di- 
rectly presented  between  the  legal  title  of  the  father  as  against  the  gift,  and 
the  legal  title  of  the  son  under  the  gift;  and  the  ruling  was,  in  effect,  that  the 
father,  not  the  son,  died  seized;  that  the  right  of  the  son  was  only  to  have  a 
specific  performance  decreed;  and  that  such  decree  could  not  be  had  without 
all  the  essential  parties  were  before  the  court,  as  well  as  proper  pleadings  for 
v.5s.E.no.2 — 7 
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the  purpose.  The  court,  on  page  23,  said:  ''We  do  not  think  this  voluntary 
agreement  could  be  set  up  in  a  claim  at  law,  but  a  fesort  to  a  court  of  equity 
is  essentia]  to  the  attainment  of  this  decree  for  a  specific  performance,  in  or- 
der to  have  all  essential  parties  before  the  court.  Nor  would  the  rule  of  evi- 
dence applicable  to  claims  in  a  court  of  law,  (zs  to  degree,  be  the  same  that 
would  be  required  in  a  court  of  equity  to  have  a  decree  for  specific  perform- 
ance. In  the  latter  case,  while  a  court  of  equity  would  decree  such  specific 
performance  by  parol  proof,  yet  it  should  be  made  out  so  clearly,  strongly ,  and 
satisfactorily  as  to  leave  no  reasonable  doubt  as  to  the  agreement.  *'  After- 
wards, in  that  controversy,  the  proper  proceeding  was  instituted,  the  proper 
parties  made,  and  a  decree  was  had.  Hughes  v.  Hughes,  72  Ga.  173.  It  can- 
not be  supposed  that  in  ejectment  or  complaint  for  land  the  equitable  elements 
comprehended  in  the  facts  will  go  further  than  would  the  same  or  like  ele- 
ments in  a  claim  case.  Indeed,  it  has  been  frequently  held  that  a  claim  under 
our  statute  is  in  the  nature  of  an  equitable  proceeding.  Williams  v.  Martin, 
7  Ga.  380;  Colquitt  v.  TliotnaSt  8  Ga.  264.  If,  in  favor  of  the  donee,  his  heirs 
or  representatives,  a  claim  cannot  be  supported  without  first  or  contempo- 
raneously obtaining  a  decree  for  specific  performance,  it  follows  indubitably 
that  ejectment  or  complaint  cannot  be  supported  without  a  like  accompaniment 
or  preliminary.  Here,  the  plaintiff  never  had  possession.  She  was  unborn 
when  her  father  died,  and  when  her  grandfather  re-entered  upon  the  prem- 
ises. Her  father  had  not  held  seven  years,  the  length  of  time  recognized  by 
the  Code  as  needful  to  raise  a  conclusive  presumption  of  gift.  Code.  §  2664. 
There  is  no  instrument  of  wilting  in  which  we  can  look  to  see  whether  the 
alleged  gift  to  her  father  was  in  fee-simple  or  for  life  only,  and  no  inquest  in 
equity  has  been  had  to  ascertain  that  fact  or  any  other.  The  conduct  of  her 
grandfather  would  indicate  that  he  intended  a  gift,  if  at  all,  only  for  the  life 
of  the  donee,  and  to  that  interpretation  the  mother's  conduct  lends  very  strong 
support.  That  she  took  no  steps  as  administratrix,  doweress,  or  heir  at  law 
touching  this  land,  and  that  no  action  was  brought  in  behalf  of  the  daughter 
until  the  grandfather  was  no  longer  alive,  are  facts  quite  reconcilable  with  a 
gift  for  life  only,  but  not  easily  reconciled  with  the  theory  of  a  gift  in  per- 
petuity. But  whether  the  gift  was  of  the  one  or  the  other  nature  is  matter 
for  inquiry  on  a  bill  in  equity,  or  some  equivalent  proceeding  at  law,  for  spe- 
cific performance.  To  that  inquiry  the  donor's  executor,  or,  at  all  events,  his 
heirs  at  law,  would  be  necessary  parties.  With  none  but  such  parties  as  were 
before  the  court  in  the  present  case,  no  decree  for  specific  performance  could 
be  had,  and  in  point  of  fact  none  was  had,  or  even  applied  for.  The  effort 
was  to  pretermit  that  stage,  and  recover  upon  a  supposed  perfect  equity.  But 
the  doctrine  of  perfect  equity,  as  the  equivalent  of  legal  title,  is,  so  far  as  we 
knoWf  restricted  to  the  relation  of  vendor  and  purchaser.  Instances  may  be 
seen  in  the  following  cases:  Pitts  v.  Bullard,  3  Ga.  5;  Winter  v.  J<mes,  10 
Ga,  191;  Peterson  v.  On-,  12  Ga.  464;  Bivins  v.  Vimant,  15  Ga.  521;  Good- 
son  V.  Beacfiam,  24  Ga.  150;  Helms  v.  O'Bannon,  26  Ga.  137;  McLeod  v. 
Bozeman,  Id.  178:  Dudley  v.  Bradshaw,  29  Ga.  25;  Moore  v.  Coulter,  31  Ga. 
282.  A  complete  equity  arises  out  of  payment  of  purchase  money,  and  the 
like,  out  of  a  consideration  beneficial  to  the  former  owner, — to  him  who  parts 
with  title;  not  to  him  who  acquires  it.  It  looks  to  what  has  been  done  for 
another;  not  to  what  one  has  done  for  himself  by  inducement  of  another.  In 
Miller  v.  Swift,  39  Ga.  95,  Judge  Warner  says:  "Speaking  for  myself,  I 
think  this  court  has  gone  quite  far  enough  in  holding  that  a  party  who  holds 
a  bond  for  title,  and  has  paid  all  the  purchase  money,  can  maintain  an  action 
of  ejectment  upon  that  title  for  the  recovery  of  the  land."  And  in  Fahn  v. 
Bleckley,  55  Ga.  83,  Judge  Jaoeson  says:  "This  court  has  carried  the  doc- 
trine of  recovery  in  ejectment  upon  an  equitable  title  fully  as  far  as  it  means 
to  go.  It  has  ruled  that  a  bond  for  title,  with  the  purchase  money  fully  paid, 
and  possession  in  the  purchaser,  constitutes  a  perfect  equity,  on  which  there 
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can  be  a  reooyeryin  ejectment  It  has  gone  also  to  the  extent  of  holding  that 
a  bond  for  title,  with  purchase  money  all  paid,  may  constitute  such  equity 
without  possession  in  the  vendee."  The  remedy  named  in  the  Code,  §  dl87, 
to  effectuate  a  parol  gift  of  land  is  specific  performance.  Doubtless,  that  was 
the  appropriate  remedy  prior  to  the  Code, — a  remedy  consonant  to  general 
principles,  and  widely  recognized  in  the  jurisprudence  of  this  country  in  cases 
where  the  requisite  equitable  conditions  concur.  Haines  v.  Haines,  6  Md. 
435;  Hardesty  v.  Richardson.  44  Md.  617;  Neale  v.  Neale,  9  Wall,  1;  Free- 
man V.  Freeman^  43  N.  T.  34;  Kurtz  v.  Hihner,  55  111.  515;  Wat.  Spec. 
Perf.  §8  187,  284,  285.  Compare  King  v.  Thompson,  9  Pet.  204;  Jones  v. 
Tyler,  6  Mich.  364;  Adamson  v.  Lamb,  8  Bkckf.  446;  Rucker  v.  Abell,  8  B. 
Mon.  566;  Boze  v.  Davis,  14  Tex.  3dl;  Syler  v.  Eckhart,  1  Bin.  378;  Y<mng 
y.  Glendenning,  6  Watts,  509;  Bums  y.  SutJierlatidf  7  Pa.  bt.  103. 

As  the  plaintiff  showed  no  title  to  the  premises  on  which  she  could  recover 
in  the  action,  it  was  error  not  to  grant  the  motion  for  a  new  trial.  Judgment 
reversed. 


(80  Oa.  830)  ^  „ 

Habt  v.  £van& 
(Suvreme  Covrrt  of  Georgia.    November  22, 1887.) 

1.  HOMS8TBAI>— NaTUBB  OF  RlOHT— SaLE. 

Homestead  property,  set  apart  to  the  head  of  a  family,  cannot  be  sold  b/  any  one. 
whether  officer  or  private  person,  so  long  as  the  family  continues  to  exist  as  one  of 
the  families  of  this  state,  save  under  the  conditions  prescribed  in  the  constitution. 

2.  ExBcuTiON— Bar— Ljlpsb  of  Timb. 

Creditors  are  never  barred  by  lapse  of  Ume  while  the  law  itself  hinders  them 
from  proceeding.^ 
iSyllahus  hy  the  Cov/rt) 

Error  from  superior  court,  Greene  county;  Lumpkin,  Judge. 

A  homestead  of  300  acres  was  set  apart  to  a  family,  at  what  date  does  not  ap* 
pear,  but  most  probably  under  tiie  constitution  of  1868.  Two  hundred  acres 
of  same  were  afterwards  conveyed,  in  1881,  by  the  head  of  the  family  and  his 
wife  to  a  third  person  in  fee-simple,  but  without  any  leave  or  order.  In  1887 
creditor  made  affidavit  disclosing  this  conveyance,  and  that  minor  beneficia- 
ries had  all  become  of  age,  as  in  fact  they  had.  Thereupon  the  200  acres  con- 
veyed, but  still  in  possession  of  the  head  of  the  family  and  his  wife,  were  lev- 
ied on  as  his  property,  under  judgment  rendered  in  1876.  Wife  interposed  a 
claim  through  him  as  agent.  The  trial  court  held  the  land  not  subject,  either 
in  fee  or  reversion.    Plaintiff  brings  error. 

John  C.  Hart  and  H.  T.  <&  H.  Q,  Lewis,  for  plaintiff  in  error.  IF.  0. 
Mitchell,  for  defendant  in  error. 

Bleckley,  C.  J.,  {after  stating  the  facts  as  above.)  1.  The  constitution 
of  1868  declares  that  each  head  of  a  family  shall  be  entitled  to  a  homestead 
of  realty  to  the  value  of  $2,000,  in  specie,  to  be  valued  at  the  time  it  is  set 
apart;  and  no  court  or  ministerial  officer  in  this  state  shall  ever  have  juris- 
diction or  authority  to  enforce  any  judgment,  decree,  or  execution  against 
it,  except  for  taxes,  money  borrowed  and  expended  in  improvement  of  the 
homestead,  or  for  the  purchase-money  of  the  same,  and  for  labor  done  thereon 
or  material  furnished  therefor,  or  removal  of  incumbrances  thereon;  and, the 
general  assembly  is  charged  with  the  enactment  of  laws  for  the  full  and  com- 
plete protection  and  security  of  the  same  for  the  sole  use  and  benefit  of  the 
family.  In  this  constitution  there  is  no  provision  whatever  for  making  sale 
of  the  homestead,  but  the  constitution  of  1877  provides  that  parties  who  have 
taken  a  homestead  under  the  constitution  of  1868  shall  have  the  right  to  sell 
the  same  by  order  of  the  judge  of  the  superior  court.    No  ordier  having  been 

>See,  also,  Devereaux  v.  City  of  BrownsviUe,  39  Fed.  Rep.  743. 
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obtained,  It  follows  that  if  the  homestead  in  the  present  case  was  secured  an- 
der  the  constitution  of  1868,  the  sale  of  it  was  a  nullity.  How  would  it  stand 
if  secured  under  the  constitution  of  1877?  That  constitution  provides  that 
there  shall  be  exempt  from  levy  and  sale,  by  virtue  of  any  process  whatever, 
under  the  laws  of  this  state,  of  the  property  of  every  head  of  a  family,  realty 
or  personalty,  or  both,  to  the  value  in  the  aggregate  of  $1,600,  and  that  no 
court  or  ministerial  officer  shall  ever  have  jurisdiction  or  authority  to  enforce 
any  judgment,  execution,  or  decree  against  the  property  set  apart  for  such  pur- 
pose, except  for  taxes,  for  the  purchase  money,  for  labor  done  thereon,  for  ma- 
terial furnished  therefor,  or  for  the  removal  of  incumbrances  thereon.  Also, 
that  after  it  is  set  apart  the  debtor  shall  not  alienate  or  incumber  the  property 
so  excepted,  but  it  may  be  sold  by  him  and  his  wife,  if  any,  jointly,  with  the 
sanction  of  the  judge  of  the  superior  court  of  the  county  where  the  debtor  re- 
sides or  the  land  is  situated. 

The  sale  here  was  made  by  the  debtor  and  his  wife  jointly,  but  not  with  the 
sanction  of  the  judge  of  the  superior  court;  and  therefore,  if  the  homestead 
was  secured  under  the  constitution  of  1877,  the  sale  was  a  nullity.  It  is  clear 
that  the  family  for  whose  benefit  the  homestead  was  taken  still  existed.  Al- 
though the  minor  children  had  become  of  age,  the  wife  was  still  living;  and  at 
the  time  of  the  levy,  she,  with  her  husband,  the  head  of  the  family,  was  in 
possession  of  the  property  levied  upon.  As  to  the  nature  of  the  homestead 
right,  and  title  to  the  homestead  property,  see  Van  Horn  v.  McNMU  (last 
term,)  4  S.  E.  Bep.  Ill,  and  Nelson  v.  BanJi^^  (this  term.) 

2.  It  was  suggested,  in  argument,  that,  though  the  sale  of  the  homestead 
might  be  ineffectiial,  the  purchaser  might  take  possession,  and  by  holding  it 
a  sufficient  length  of  time  the  creditor  would  be  barred  from  levying  his  ex- 
ecution upon  it.  There  is  no  danger  of  this,  because,  so  long  as  the  law  itself 
holds  off  the  creditor,  he  is  not  in  laches  or  default,  and  his  failure  to  levy 
will  not  be  counted  against  him  until  after  the  homestead  interest  is  at  an 
end.  Then,  and  not  till  then,  will  time  begin  to  run  as  against  his  right  to 
levy.    Judgment  affirmed. 

(80  Ga.  333) 

First  Nat.  Bank  of  Chattanooga  o.  Massengill. 
{Suvreaie  Court  of  Georgia,    December  16, 1887.) 
1.  HomsTXAD— Right  to— Effect  of  Constitution  of  1877. 

Homesteads  set  apart  under  the  homestead  and  exemption  laws  of  Const.  GkL 
1868  were  in  no  way  affected  bj  the  changes  introdnced  by  the  adoption  of  Const. 
1877,  and  a  new  and  independent  homestead,  set  apart  subsequent  thereto  by  one 
who  held  under  the  former  constitution,  is  a  nullity. 
%.  Samb— Afflioation  to  Set  Apabt— Notice. 

Where  an  application  has  been  made  for  setting  apart  a  homestead,  with  notices 
thereof  as  provided  by  Code  GkL  S  2008,  the  person  making  the  application  may  not 
Bfterwards  claim  that  it  was  an  application  to  supplement. 

Error  from  superior  court,  Catoosa  county;  Fain,  Judge. 

The  First  National  Banlc  of  Chattanooga  obtained  a  judgment  against  the 
defendant,  Massengill,  and  levied  an  execution  upon  property  claimed  by  him 
under  the  homestead  and  exemption  laws.  Upon  a  submission  of  the  cause 
to  the  court.  Judgment  was  rendered  for  the  defendant,  and  plaintiff  brings 
error. 

/•  H.  Anderson  and  R.  J.  MoCamy^  for  plaintiff  in  error.  17.  H.  Payne 
and  MoCutcTien  <§  Shumate,  for  defendant  in  error. 

SiHMONSt  J.  The  plaintiff  in  error  obtained  a  judgment  against  the  de- 
fendant in  error,  and  had  execution  issued  thereon  and  levied  on  certain 
personal  property.    The  defendant  in  error  filed  a  claim  to  the  property. 

>  MS.  opinion  by  Buioklbt,  C.  J.,  not  yet  filed. 
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The  case  was  submitted  to  the  court  upon  the  following  statement  of  facts: 
That  the  plaintiff  had  a  yalid  ft,  fa.,  and  that  it  was  levied  on  the  prop- 
erty claimed,  and  that  it  was  in  the  possession  of  the  defendant  at  the  time 
it  was  levied  on;  that  Massengill  owed  no  debts  that  were  contracted  prior 
to  1868;  that  on  the  9th  of  October,  1876.  Massengill,  as  head  of  a  family, 
had  set  apart  to  himself  a  homestead  of  realty  and  personalty  under  the  con- 
stitution of  1868;  that  the  debt  on  which  the  fl.  fa.  was  now  sought  to  be 
enforced  was  contracted  after  the  present  constitution  became  of  force;  that 
on  the  30th  of  January,  1886,  Massengill  applied  for  a  homestead  of  realty  and 
personalty  under  the  constitution  of  1877,  and  that  said  homestead  was  duly 
set  apart.  Included  in  the  first  homestead  were  lot  of  land  94  and  the  west 
half  of  98,  in  Catoosa  county.  Said  lands  were  also  included  in  the  second 
homestead,  and,  in  addition  thereto,  lots  of  land  150,  130,  and  131,  in  said 
county.  The  last-described  land  was  bought  by  Massengill,  after  the  first 
was  set  apart,  from  the  proceeds  of  bark  gotten  in  Tennessee,  and  not  from 
the  proceeds  of  the  land  first  set  apart,  and  the  produce  levied  on  was  raised 
on  the  land  last  bought. 

The  question  submitted  to  the  court  on  the  above  statement  of  facts  was 
whether  Massengill  could  have  a  homestead  under  the  constitution  of  1877,  as 
against  the  plaintiff's  debt.  The  court  decided  that  the  last-taken  homestead 
was  valid,  and  protected  the  property  levied  on  from  the  plaintiff's >Z. /a.,  and 
entered  up  a  judgment  to  that  effect,  to  which  judgment  the  plaintiff  in  error 
excepted,  and  assigns  error  thereon.  It  was  argued  by  counsel  for  the  de- 
fendant in  error,  in  support  of  the  judgment  of  the  court  below,  that  when 
debts,  which  were  contracted  prior  to  the  adoption  of  the  present  constitution, 
ceased  to  exist,  the  homestead  taken  to  protect  the  family  against  these  debts 
also  ceased  to  exist,  and  that  it  was  necessary  to  take  a  new  exemption  under 
the  present  constitution  to  protect  against  debts  contracted  since  it  went  into 
effect;  or,  in  other  words,  that  the  adoption  of  the  present  constitution  de- 
stroyed all  homesteads  taken  prior  to  its  adoption  as  to  debts  contracted  since. 
We  do  not  agree  with  the  learned  counsel  in  this  construction  of  our  consti- 
tution. Instead  of  destroying  homesteads  taken  prior  to  its  adoption,  we 
think  it  expressly  ratifies  and  confirms  them,  not  only  as  to  debts  contracted 
prior  thereto,  but  as  to  all  subsequent  debts;  and  we  hold  that  whenever  a 
person,  authorized  by  law,  took  the  benefit  of  the  homestead  and  exemption 
laws  under  the  constitution  of  1868,  the  homestead  so  set  apart  for  him  un- 
der the  law  continues  to  exist  as  long  as  the  family  for  whose  benefit  it  was 
taken  continues  to  exist  as  such  family.  Code,  §  5217;  Nelson  v.  Bank;^ 
Hart  V.  Evans,  ante,  99,  (decided  at  this  term.)  This  being  true,  Massen- 
gill had  no  right,  under  the  law,  to  take  out  a  second  hoitiestead,  and  if  he 
did  so,  it  was  a  nullity.  But  it  was  insisted  by  counsel  for  defendant  in  er- 
ror that  even  if  this  is  the  true  law  of  the  case,  Massengill  still  had  a  right  to 
supplement  his  first  homestead,  under  the  constitution  and  laws  of  this  states 
and  if  he  had  a  right  to  do  that,  then  the  court  could  treat  this  second  home- 
stead as  a  mere  supplement  to  the  first  one.  We  agree  with  him  that  although 
Massengill  took  out  his  first  homestead  prior  to  1877,  he  is  still,  under  the  law, 
entitled  to  supplement  that  homestead,  if  he  does  so  according  to  the  mode  pre- 
scribed by  law.  It  is  manifest  from  this  record  that  this  was  not  an  attempt 
to  supplement  his  homestead  in  1868,  but  an  effort  to  obtain  a  new  and  inde- 
pendent one.  We  think  that  when  an  application  is  made  to  supplement  a 
homestead  or  exemption,  notice  should  be  given  that  it  is  for  that  purpose. 
Indeed,  the  statute  prescribes  that  he  shall  resort  to  the  '^ methods  of  fretting 
apart  and  valuation  of  the  exemptions  provided  in  this  article.  The  proceed- 
ings shall  be  in  all  respects  the  same." 

In  this  case  the  creditors  had  no  notice  that  this  was  an  application  to  sup- 

>MS.  opinion  by  Blbcklbt,  C.  J.,  not  yet  filed. 
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piement  the  homestead.  The  ooly  notice  they  had  of  the  application  was  of 
a  new  and  independent  one.  Knowing  that  he  had  already  had  a  homestead 
set  apart  to  him,  they  had  a  right  to  ti^t  the  second  one  as  a  nullity,  and  not 
appear  and  contest  the  application  for  the  second.  If  he  had  given  notice  of 
his  application  to  supplement^  then  they  would  have  been  bound  to  have  ap- 
peared and  contested  with  him,  or  they  would  have  been  estopped  thereafter. 
In  holding,  as  we  do,  that  the  defendant  in  error  had  a  right  lo  apply  to  sup- 
plement his  homestead  and  exemption,  taken  out  under  the  constitution  of 
1868,  we  do  not  intend  thereby  to  rule  that  he  can  supplement  to  the  amount 
of  the  homestead  and  exemption  allowed  under  the  constitution  of  1868,  but 
that  he  can  supplement  up  to  the  amount  now  allowed  by  law,  if  he  has  not 
that  amount  already  taken  out  under  the  constitution  of  1868.  Holding  that 
this  was  a  second  homestead,  instead  of  an  application  to  supplement  a  prior 
homestead,  we  think  the  court  erred  in  his  ruling*  and  the  judgment  is  there- 
fore reversed. 


(go  Ga.  336)  _  _ 

Barrett  et  al.  o.  Durham. 

(Supreme  Cowrt  of  Georgia,    December  19,  I887r) 

Ho]fE8TBAi>—MoBTGAOE— Effect  of  Adbcinistrator's  Sale. 

The  lien  of  a  mortgage  creditor  npon  lands  of  the  debtor,  set  apart  as  a  home 
stead  exemption  under  his  bankrupt^,  is  not  divested  by  a  sale  of  the  premises  by 
the  debtor's  administrator  under  order  of  the  court  of  ordinary,  and  may  be  en 
forced  after  the  death  of  the  widow  and  coming  of  age  of  the  minor  children  as 
against  a  purchaser  from  such  administrator^ 

Error  from  superior  court,  Gordon  county;  C.  D.  McCltttchen,  Judge. 

Levy  under  mortgage  ft,  fa.^  by  Barrett  and  Caswell,  upon  the  homestead 
exemption  of  B.  M.  Young,  deceased,  whose  administrator  had  sold  to  the 
predecessors  in  title  of  the  intervener,  Durham.  The  Jury,  under  the  direc- 
tion of  the  court,  found  in  favor  of  the  intervener,  and  plaintiffs  appealed. 

Frank  H,  Miller  and  W.  J,  Crantrell  c§  Son,  for  plaintiffs  in  error.  B.  /. 
Kiker  and  W,  R.  Rankin,  for  defendant  in  error. 

Simmons,  J.  It  appears  from  the  record  that  B.  M.  Young,  of  Gordon 
county,  executed  his  note  and  mortgage  to  Barrett  &  Caswell,  of  Augusta, 
Georgia,  for  $5,891.31,  on  the  31st  of  August,  1871.  The  mortgage  was  given 
on  the  following  (with  other)  parcels  of  land,  to- wit,  the  east  half  of  lot  260, 
all  of  lot  261,  and  100  acres  on  the  west  side  of  262,  in  the  Fourteenth  district 
and  the  third  section  of  Gordon  county.  The  mortgage  was  foreclosed  on  the 
26th  of  August,  1874,  for  principal  and  interest,  and  execution  was  issued 
thereon.  Young  was  adjudicated  a  bankrupt  on  the  3d  of  April,  1875,  and 
was  discharged  on  the  17tb  of  December,  1875.  The  plaintiffs  did  not  prove 
their  claim  In  bankruptcy.  The  land  above  described  was  set  apart  by  the 
register  in  bankruptcy  to  Young  as  an  exemption.  At  the  time  of  setting 
apart  the  exemption.  Young  had  a  wife  and  several  minor  ciiildren.  Young 
died  in  the  spring  of  1878.  J.  M.  Beeves  was  appointed  administrator  on  his 
estate  at  the  June  term,  1878,  of  the  court  of  ordinary  of  Gordon  county.  At 
the  September  term,  1878,  of  said  court  he  obtained  an  order  from  the  ordi- 
nary to  sell  said  land  for  the  purpose  of  distribution  and  payment  of  debts, 
and  did  sell  it  on  the  first  Tuesday  in  Decelnber,  1878,  to  Foster  &  Harlan, 
partnei*s.  It  appears  that  the  widow  of  Young  attended  said  sale,  and  did  not 
object  thereto.  Foster  died  in  1881,  and  Harlan,  as  surviving  partner,  sold 
said  land  to  Durham,  the  defendant  in  error,  on  the  14th  of  February,  1883. 
When  Young  died,  he  left  a  widow  and  two  minor  children.  The  widow  died 
July  20,  1883,  and  the  youngest  child  became  of  age  some  time  in  the  year 
1885.    Foster  &  Harlan  went  immediately  into  possession  of  the  land  after 
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the  sale  in  December,  1878,  but  received  no  conveyance  from  the  administrator 
until  December,  1879,  when  the  purchase  money  was  fully  paid.  They  remained 
in  possession  thereof  until  they  sold  to  Durham  in  February,  1883,  and  Dur- 
ham went  into  possession  and  remained  on  the  land  up  to  the  time  of  the  levy 
of  the  mortgage  ft.  fa.  of  Barrett  &  Caswell,  to- wit,  April  27, 1886.  The  fi. 
fa.  was  levied  on  the  east  half  of  lot  260,  all  of  lot  261,  and  100  acres  on  the 
.west  side  of  lot  262.  Durham  interposed  a  claim  on  the  19th  of  May,  1886, 
to  the  east  half  of  lot  260  and  all  of  261  which  lies  west  of  the  public  road 
leading  from  Calhoun  to  Bome.  Upon  the  trial  of  the  case,  the  jury,  undei 
the  charge  of  the  court,  found  the  property  not  subject.  The  plaintiffs  made 
a  motion  for  a  new  trial  upon  the  several  grounds  contained  therein,  which 
was  overruled  by  the  court,  and  the  plaintiffs  excepted,  and  bring  the  case  to 
this  court  for  review. 

The  view  we  take  of  this  case  renders  it  unnecessary  to  pass  upon  all  the 
grounds  of  the  motion  insisted  upon  before  ns.  Exception  is  made  in  the 
fifth  ground,  because  the  court  refused  to  charge,  as  requested  by  the  plain- 
tiffs, in  writing,  as  follows:  **The  lien  sought  to  be  enforced  in  this  case  was 
given  by  Young  in  his  life-time  to  the  plaintiffs,  and  I  charge  you  that  no  sale 
that  could  be  made  of  this  property  by  the  administrator  of  Young  would  di- 
vest the  plaintiffs'  lien.  *  *  *»'  The  seventh  ground  of  the  motion  for 
lew  trial  is  '* because  the  court  erred  in  giving  the  following  charge  to  the 
jury:  < The  homestead  in  evidence  set  apart  by  the  assignee  In  the  bankrupt 
court  is  a  provision  for  the  protection  of  the  beneficiaries  of  the  homestead  in 
the  enjoyment  and  use  of  the  property  as  against  the  creditors  of  R.  M.  Young, 
and  if  the  beneficiaries  acquiesced  in  the  sale  of  the  property  by  the  adminis- 
trator, the  creditors  of  Young  cannot  complain  as  such,  and  the  sale,  if  other- 
wise valid,  would  be  good  as  against  the  plaintiffs  here  to  pass  the  title  out  of 
the  estate  of  Young.  If  there  was  a  valid  order  of  the  court  of  ordinary  au- 
thorizing the  sale  by  the  administrator,  and  the  sale  was  had  in  every  respect 
in  accordance  with  law,  the  plaintiff's  lien  in  the  land  would  be  divested  by 
the  administrator's  sale,  and  transferred  to  the  proceeds  of  the  sale  in  the  ad- 
ministrator's hands.*"  We  think  the  court  erred  in  giving  this  charge  and  in 
refusing  to  give  the  charge  as  requested  by  the  plaintiffs.  This  land  now 
claimed  by  Durham  was  set  apart  as  an  exemption  to  Young  by  the  bank- 
rupt court.  When  it  was  so  set  apart,  it  had  the  same  effect  in  holding  off 
piior  liens  of  creditors,  or  liens  existing  at  the  time  of  adjudication,  as  if  it 
had  been  regularly  set  apart  by  a  proceeding  in  the  court  of  ordinary  in  the 
methods  prescribed  by  our  own  state  law.  This  court  has  so  held  in  numer- 
ous cases.  See  Broach  v.  Powell,  3  S.  E.  Rep.  763,  (decided  at  the  hist  term 
of  this  court;)  Collier  v.  Simpson^  74  Ga.  697;  Rons  v.  Worsham,  65  Ga.  624; 
and  other  cases  cited  in  Broach  v.  Powell.  This  court  has  also  held  that 
where  a  homestead  or  exemption  has  been  set  apart  under  the  laws  of  Georgia, 
that  homestead  or  exemption,  either  under  the  constitution  of  1868,  or  under 
the  constitution  of  1887,  existed  as  long  as  the  family  for  whose  use  it  was 
set  apart  exists  and  resides  in  this  state.  Nelson  v.  Bank^,  Hart  v.  Evans, 
ante,  99,  Bank  v.  Massengill,  ante,  100,  (decided  at  the  present  term.)  This 
land  having  been  set  apart  as  an  exemption  to  Young  by  the  bankrupt  court, 
and  Young  having  at  the  time  a  wife  and  minor  children,  under  the  construc- 
tion put  upon  said  exemption  or  setting  apart  by  the  bankrupt  court,  this 
mortgage^,  fa.  could  not  proceed  against  this  land  so  long  as  the  wife  lived, 
or  the  minor  children  were  under  age.  The  widow  living  until  1883,  and  the 
youngest  child  not  becoming  of  age  until  1885,  the  fi.  fa.  was  held  off  from 
this  exempted  property  until  the  latter  time,  and  it  would  have  been  illegal 
for  any  sheriff  in  this  state  to  have  levied  this  fi.  fa.  upon  the  same.  But  it 
was  claimed  by  the  counsel  for  the  defendant  in  error  that  the  adjudication  in 

'MS.  opinion  by  Blsckjlbt,  C.  J.,  not  yet  filed. 
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bankruptcy  did  not  divest  Young's  title  to  this  land,  but  that  the  title  re- 
mained in  him  the  same  as  if  he  had  never  been  adjudged  a  bankrupt.  The 
title  remaining  in  him,  Young  was  authorized  to  sell  the  land  exempted  or 
set  apart  to  him,  and  if  he  could  not  do  so,  his  administrator,  who  represented 
him,  was  authorized  to  sell  upon  his  obtaining  a  proper  order  from  the  court 
of  ordinary.  This  construction  of  the  law,  we  think,  is  correct.  Young 
could  have  sold  this  land  in  his  life-time,  but,  if  he  had  sold  it,  he  would  have 
sold  it  subject  to  the  lien  of  this  mortgage  fl.  fa.  Ko  sale  that  he  could  have 
made  would  have  divested  this  lien.  If  Young  could  have  sold  it,  his  admin- 
istrator, upon  a  proper  order,  could  have  sold  it,  as  Young  could  have  done; 
and  all  the  debts  and  liens  against  Young,  made  subsequent  to  his  discharge 
in  bankruptcy,  were  represented  by  the  administrator,  and  when  he  sold  this 
land,  these  debts  and  liens  were  taken  off  the  land,  and  were  placed  on  the 
funds  in  the  hands  of  the  administrator,  the  proceeds  of  the  sale.  But  the 
error  the  court  committed  on  the  trial  of  this  case  was  in  treating  this  lien  of 
Barrett  &  Caswell  as  a  debt  against  Young,  and  holding  that  the  adminis- 
trator represented  Barrett  &  Caswell  as  a  creditor  of  Young,  individually  or 
personally.  The  law  is  that  when  Young  was  discharged  in  bankruptcy;  the 
debt,  the  foundation  of  the  lien,  was  also  discharged  as  a  debt  against  Young 
personally;  but  the  bankrupt  law  expressly  retains  the  lien  of  the  mortgage 
on  this  land.  It  discbarges  Young  from  the  debt,  but  preserves  the  lien  on 
the  land.  It  was  no  debt  against  Young,  and  if  Barrett  &  Caswell  had  ap- 
plied to  Beeves,  the  administrator,  to  share  in  the  proceeds  of  the  sale  of  that 
land,  he  would  have  been  justified  in  refusing  to  recognize  the  lien  of  their 
mortgage.  It  was  a  thi  ng  that  he  had  no  power  to  recognize  in  any  way.  His 
intestate  had  been  discharged  from  the  debt;  and,  by  operation  of  law,  the 
lien,  instead  of  existing  against  Young  personally,  existed  only  against  the 
land.  Barrett  &  Caswell,  as  before  remarked,  could  not  have  levied  on  and 
sold  this  land  as  long  as  there  was  a  widow  or  minor  children.  The  law  held 
off  their  lien  until  the  widow  died  and  the  children  became  of  age.  If  the 
law  held  them  off  until  that  time,  and  Young  died,  and  the  administrator 
sold  before  that  time,  they  would  have  had  no  right  to  participate  in  the 
proceeds  of  that  sale,  but  their  lien  would  have  been  preserved  until  the 
widow  died  and  the  children  became  of  age.  These  two  events  having  hap- 
pened, their  lien  which  had  been  so  long  inactive  became  active,  and  they 
asserted  it  by  leving  it  upon  this  property.  Nor  could  the  purchasers  at  the 
administrator's  {lale,  or  Durham,  who  holds  under  them,  resist  this  levy,  be- 
cause, the  mortgage  having  been  duly  recorded,  they  purchased  with  notice 
that,  although  the  debt  against  Young  was  discharged,  the  lien  on  the  land 
still  lived,  and  would  continue  to  live  until  the  widow  died  and  the  minor 
children  became  of  age.  This  being  the  law,  we  hold  that  the  court  erred  in 
refusing  to  give  in  charge  the  request  set  out  in  the  fifth  ground  of  the  mo- 
tion for  a  new  trial,  aiid  in  charging  as  complained  of  In  the  seventh  ground 
of  the  motion. 

This  opinion  is  not  in  conflict  with  the  decision  in  the  case  of  Newsom  v. 
Carlton,  59  Ga.  516.  In  that  case  it  was  held  that  where  an  administrator 
sold  land  under  a  proper  order  of  the  court  of  ordinary,  the  sale  divested  the 
lien  of  mortgages  from  the  mortgaged  property,  and  transferred  that  lien  to 
the  fund  that  property  brought. "  In  that  case  no  homestead  or  exemption 
had  been  set  apart  by  the  ordinary  or  by  the  bankrupt  court.  The  debts  of 
the  intestate  which  the  mortgage  was  given  to  secure  still  existed  as  debts 
against  the  deceased,  and  there  was  nothing  to  prevent  the  levy  and  sale  of 
the  property  under  execution  by  the  sheriff;  and  the  court  properly  held  that 
upon  a  sale  by  the  administrator,  under  a  proper  order,  the  lien  of  the  mort- 
gage was  divested  from  the  land,  and  was  transferred  to  the  fund  in  the  hands 
or  the  administrator.  In  this  case  we  have  shown  that  the  lien  of  the  mort- 
gage belonging  to  Barrett  &  Caswell  was  held  in  abeyance  by  the  act  of  set- 
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ting  apart  this  land  as  an  exemption  by  the  bankrupt  court,  and  that  they  had 
no  right  to  levy  or  to  sell  as  long  as  the  widow  lived  or  the  children  were  un- 
der age.    Judgment  reversed. 

(79  Ga.  495)         *  " 

Stirk  17.  Central  Bailroad  &  Banking  Co. 

(Supreme  Court  of  Qtorgia^  January  80, 1888.) 
L  Railroad  CoMPANras— Nsolxoencb— Cars  of  Unequal  Height. 

In  an  action  against  a  railway  company  for  wrongful  death,  evidence  tended  to 
show  that  defendant  put  into  its  train  one  car  of  a  different  kind  and  higher  than 
those  generally  used;  that  while  standing  on  said  car,  whither  deceased  had  gone 
in  discharge  of  his  dutv  as  brakeman,  the  train  passed  under  a  bridge,  and  deceased 
was  thrown  off  and  killed;  that  several  persons  Were  looking  towards  him  at  the 
time,  but  gave  him  no  warning,  seeming  to  apprehend  no  danger.  Held  proper  evi- 
dence for  the  jury,  on  the  questions  of  defendant's  nejB^ligence  and  decedent's  con- 
tributory negligence,  and  that  nonsuit  was  erroneous.^ 
9.  Same. 

In  suit  for  wrongful  death  it  appeared  that  deceased,  a  brakeman,  stood  on  a 
higher  car  than  those  generally  used  by  defendant  railwav  company,  and  was 
knocked  off  by  a  bridge  under  which  the  train  passed.  Plaintiff  offered  to  show 
that  B.  measured  a  car  pointed  out  to  him  by  J.  '^  as  being  the  car  on  which  deceased 
stood. "  Held,  6.  might  swear  to  his  measurement  of  a  particular  car  pointed  out 
by  J.,  but  not  for  the  purpose  of  showing  it  was  the  cax'  on  which  deceased  stood. 
8.  Nonsuit^Sbcond  Suit— Condition— Costs. 

Plaintiff  was  nonsuited,  and  required  to  pay  costs  thereof,  but,  without  paying 
costs,  sued  again  for  the  same  cause  of  action,  and  paid  costs  of  first  action  during 
trial  of  second.  Held^  the  requirement  of  the  Code  to  pay  costs  in  case  of  nonsuit 
before  bringing  a  second  suit  was  not  for  defendant's  benefit,  but  for  that  of  court 
officers,  and  that  such  non-payment  should  have  been  pleaded  in  abatement  of  the 
second  action. 

Error  from  superior  court,  Bibb  county  ;  John  T.  Clarks,  Judge. 

HUl  €&  HairiSp  for  plaintiff  la  error.     R.  F.  I/yon^  for  defendant  in  error. 

Blandford,  J.  Martha  Stirk  brought  her  action  against  the  Central  Rail- 
road &  Banking  Company  to  recover  damages  for  the  homicide  of  her  hus- 
band. After  she  had  submitted  her  evidence  the  court  granted  a  nonsuit, 
and  to  this  she  excepted.  The  evidence  submitted  in  behalf  of  the  plaintiff  in 
the  court  below  was  in  substance  as  follows  :  Stirk  was  an  employe  of  the 
Central  Bailroad,  and  was  a  train-liand.  At  Smithville,  while  the  cars  were 
en  route,  a  car  belonging  to  the  Green  Line  Company  was  introduced  into  the 
train.  It  was  a  different  kind  of  car  from  those  ordinarily  used  by  the  Cen- 
tral Bailroad,  and  was  higher.  As  the  train  was  approaching  Cuthbert  the 
conductor's  line,  which  reached  from  the  cab  to  the  engine,  became  entangled, 
and  Stirk  was  ordered  to  go  forward  and  release  it.  He  went  forward  as 
directed,  and  while  on  top  of  the  Green  Line  car  the  car  passed  under  a  bridge, 
and  he  was  knocked  off  by  the  bridge  and  killed. 

Two  questions  are  made  by  the  evidence.  The  first  is,  was  the  company 
negligent  in  Introducing  into  its  train  a  car  higher  than  the  ordinary  cars  of 
the  company?  If  its  ordinary  cars  were  ones  upon  the  top  of  which  the  em- 
ployes could  stand  without  danger  in  passing  under  this  railroad  bridge,  and 
if  the  company  introduced  into  its  train  a  car  higher  than  its  ordinary  cars, 
and  gave  no  warning  to  its  employes  of  the  condition  of  such  car,  then  the 
jury  might  infer  that  the  company  was  negligent  therein,  because  of  the  in- 
creased hazard  and  danger  to  its  employes.  Another  question  is  whether  or 
not  the  deceased  could  have  avoided  the  consequences  of  the  defendant's  neg- 
ligence, if  there  was  any,  by  the  use  of  ordinary  dilligence.  These  were 
questions  for  the  jury.  The  evidence  showed  that  at  the  time  this  man  was 
killed  several  persons  attached  to  the  train  were  looking  in  his  direction,  and 
seemed  to  apprehend  no  danger  to  him,  because  they  gave  him  no  notice  or 

>  As  to  the  province  of  the  court  and  jury  in  considering  questions  of  negligence,  see 
RaUway  Co.  v.  Rushing,  (Tex.)  6  S.  W.  Rep.  S34,  and  note. 
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warning  ;  and  it  is  not  probable  that  he  himself  anticipated  the  danger.  lie 
had  been  accustomed  to  pass  under  the  bridge  daily,  and  knew  its  height. 

Another  exception  relates  to  the  admission  of  certain  testimony  of  one 
Booth.  Booth  testified  that  one  Jones  had  pointed  out  the  car  upon  which 
Stirk  was  standing  when  he  was  struck* by  the  bridge,  and  that  he  (Booth) 
had  measured  the  car.  Counsel  for  the  railroad  objected  to  this  statement 
wliolly.  Counsel  for  the  plaintiff  in  error  contended  that  the  entire  statement 
was  admissible,  as  showing  that  the  car  measured  was  the  car  upon  which 
Stirk  was  killed.  The  court  admitted  the  testimony  to  the  extent  of  showing 
that  the  witness  measured  a  particular  car  pointed  out  by  Jones,  but  declined 
to  admit  it  for  the  purpose  of  showing  that  it  was  the  particular  car  upon 
which  Stirk  was  killed.  We  think  the  court  did  right  in  so  ruling.  We 
think  the  evidence  was  admissible  to  the  extent  and  for  the  purpose  allowed 
by  the  court,  and  that  it  ought  to  have  been  confined  to  that  purpose. 

There  is  a  cross-bill  of  exceptions  by  the  railroad  company  on  the  ground 
that  the  plaintiff  had  been  nonsuited  in  a  former  suit  for  the  same  cause  of 
action,  and  had  failed  to  pay  the  costs  as  required  by  the  statute  before  the 
commencement  oC  the  present  suit ;  and  that  the  court  below  permitted  the 
plaintiff  to  pay  the  costs  in  the  former  case  while  the  latter  case  was  pending. 
We  think  that  the  provision  of  the  Code  which  requires  that  a  party  who  hiia 
been  nonsuited  shall  pay  the  costs  incurred  in  that  suit  before  lie  can  bring 
another  suit  is  a  provision  for  the  benefit  of  the  officers  of  the  court,  and  not 
for  the  benefit  of  the  defendant ;  because  the  defendant,  where  there  is  a  non- 
suit, cannot  be  made  liable  for  the  costs.  We  think,  furthermore,  that  this  is 
a  matter  which  should  have  been  pleaded  in  abatement  at  the  first  term  of  the 
court,  so  as  to  put  the  plaintiff  on  notice.  In  the  case  of  Crawford  v.  Cate^ 
20  Ga.  69,  this  court  held-that  where  an  appeal  had  been  entered,  notwith- 
standing the  costs  had  not  been  paid,  as  required  by  the  statute,  the  appesil 
should  not  be  dismissed.  See,  also,  the  case  of  Lyner  v.  Jackson,  20  Ga.  773. 
The  case  of  Langston  v.  Marks,  68  Ga.  435,  seems  to  rule  this  case  ;  because 
in  that  case  the  parties,  over  objection,  were  allowed  to  pay  the  costs  in  the 
court  below;  and  this  court  held  that  this  was  right.  So  we  reverse  the  Judg- 
ment of  the  court  below  as  complained  of  in  the  original  biU  of  exceptions, 
and  affirm  the  Judgment  as  to  the  cross-bill. 
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PoxjLLiAN  et  al.  c.  Brown. 
(Supreme  Court  of  OeorgiaH    January  80, 1888.) 
L  Rbfbrbsob—Exobptions— Findings  of  Fact— Trial  bt  Jury. 

In  an  action  at  law  on  an  administrator's  bond,  there  was  a  reference  to  an  audi- 
tor, under  act  Ga.  October  16, 1885,  and  on  return  of  his  report  it  was  excepted  to  by 
defendants,  as  contrarr  to  the  law  and  evidence.  Thereupon  the  court,  after  ex- 
amination, overruled  the  exception,  approved  the  report^and  directed  a  verdict'  by 
the  lury  in  accordance  with  the  finding  of  the  auditor.  Meld,  that  the  action  of  the 
trial  court  was  erroneous,  as  defendants  were  thereby  deprived  of  their  constitu- 
tional right  of  trial  by  jury. 
fL  BxBOUTORS  Ain>  Administrators— Actions  aoainst— Lachbs. 

In  an  action  at  law  by  plaintifE.  as  administrator  de  bonis  non,  against  the  sure- 
ties on  the  bond  of  a  former  administrator  of  the  estate,  charging  a  devastavit,  de- 
fendants cannot  plead  an  equitable  bar  by  reason  of  laches,  especially  where  the 
action  is  not  barred  by  the  statute  of  limitations. 
8.  Principal  and  Surbtt— Discharob  o»  Surbtt— Unauthorizbd  Patmbnt. 

In  an  action  against  the  sureties  of  a  former  administrator  bj  the  administrator 
de  bonis  non,  defendants  cannot  plead  a  release  of  their  liabllitv  by  reason  of  the 
pli^tifl  having,  as  administrator  of  one  of  their  co-sureties,  paid  out  the  assets  of 
such  co-surety's  estate  to  his  heirs,  as  such  action,  if  a  discharge  at  all  as  to  the  de- 
fendants, was  only  so  pro  tanto, 
4.  Bamb— Action  against  Surbtibs— Joindbr  or  Partibs. 

In  such  action,  the  bond  being  joint  and  several,  defendant  cannot  plead  release 
because  his  co-surety  was  not  joined  with  him  In  the  action. 

Error  from  superior  court,  Baldwin  county;  Jenkins,  Judge. 

Action  by  Brown,  as  adinlnistrHtor  witli  the  will  annexed  of  George  O. 
Dawson,  against  Poullian  and  others,  sureties  on  the  bonds  of  a  former  ad- 
ministrator, charging  a  devastavit.  The  cause  was  referred  to  an  auditor, 
under  the  act  of  October  16,  1885,  and  upon  the  coming  in  of  the  report  de- 
fendants excepted.  The  coui-t  approved  the  report,  and  directed  a  verdict  for 
plaintiff.  From  the  judgment  below  defendants  bring  error.  Section  1  of 
the  act  of  October  16, 1885,  above  referred  to,  is  as  follows:  "That  from  and 
after  the  passage  of  this  act  masters  in  chancery  and  auditors,  at  law  or  equity, 
shall  each  report  the  evidence  heard  by  him,  the  facts  found  by  him,  and  his 
rulings  on  all  questions  of  law,  and  a  general  summary  of  his  findings;  excep- 
tions filed  to  the  report  of  a  master  in  chancery  or  auditor,  shall  plainly  and 
distinctly  state  the  finding  or  decision  complained  of,  and  tlie  error  committed. 
It  shall  be  the  duty  of  the  judge  of  the  superior  court  to  carefully  and  attent- 
ively examine  the  report  of  the  master  in  chancery  or  auditor,  and,  if  it  does 
not  appear  tliat  error  has  been  committed,  he  shall  approve  the  report,  and 
dismiss  the  exceptions,  and  a  verdict  shall  be  taken  in  accordance  with  the 
findings  of  the  master  in  chancery  or  auditor;  but,  if  he  shall  find  that  error 
has  been  committed,  he  shall  approve  the  exceptions,  making  that  assignment, 
and  cause  the  issue  thus  made  to  be  submitted  to  a  jury,  in  which  trial  only 
so  much  evidence  reported  by  the  master  or  auditor  as  is  pertinent  to  the  issue 
then  on  trial  shall  be  read  to  the  jury,  with  such  newly  discovered  evidence 
as  would  authorize  the  grant  of  a  new  trial,  taken  in  connection  with  the  evi- 
dence already  adduced;  which  newly  discovered  evidence  maybe  presented  to 
the  jury,  either  orally  or  by  deposition." 

/.  A.  Billups,  If,  D.  McDaniel,  D.  B.  Saf\ford,  C.  Heard,  and  Foster  d 
Butler,  for  plaintiffs  in  error.  H.T.d:I£.G.  Lewis,  tf.  2>.  Thomas,  and  H. 
McWhorter,  for  defendant  in  error. 

Blandford,  J.  George  O.-  Dawson  died  in  1865.  His  brother,  L.  W. 
Dawson,  was  appointed  administrator  on  his  estate,  but  soon  thereafter  died, 
and  Edward  W.  Seabrook  was  appointed  admlnistratord^  bonis  non  upon  the 
estate.  Seabrook  discovered  that  there  was  a  will  of  George  O.  Dawson,  and 
his  letters  of  administration  were  called  in,  and  he  was  appointed  adminis- 
trator de  bonis  non  with  the  will  annexed  of  George  0.  Dawson.    Upon  his* 
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first  bond  as  administrator  de  bonis  non  he  gave  as  sureties  Messrs.  Strain, 
Davis,  Poullian,  and  Cody;  and  upon  his  second  bond  he  gave  the  same  sure- 
ties. Strain,  one  of  these  sureties,  died,  and  Brown,  the  defendant  in  error 
in  this  case,  became  his  administrator;  and,  Seabrook  having  removed  out  of 
the  state,  Brown  was  also  appointed  administrator  with  the  will  annexed  of 
George  O.  Dawson.  Brown,  as  administrator  of  Dawson,  brought  two  ac- 
tions charging  a  deoastavit, — one  against  Pouilian  alone,  as  surety  on  the  sec- 
ond bond;  the  other  against  Pouilian  and  Mrs.  Ann  C.  Davis,  administratrix 
of  William  S.  Davis,  surety  on  the  first  bond.  The  cases  were  consolidated, 
and  the  defendants  pleaded  (1)  the  general  issue;  (2)  release  of  the  defendants 
from  liability  on  the  bonds  by  reason  of  Brown's  paying  out  to  Strain's  heirs 
assets  of  Strain's  estate;  (3)  an  equitable  bar  to  the  plaintiff's  right  of  action 
on  account  of  laches  in  not  sooner  bringing  his  suit;  (4)  that  Poullain  was  re- 
leased f  roiii  liability  on  the  second  bond  on  account  of  plaintiff  failing  to  sue 
him  with  the  administratrix  of  his  co-surety.  These  pleas,  except  the  gen- 
eral issue,  were  excepted  to,  and  the  court  sustained  the  exceptions,  and  ruled 
them  out. 

1.  We  think  the  court  was  right  in  ruling  out  these  pleas.  In  the  first 
place,  the  act  of  Brown,  who  was  administrator  of  Dawson,  and  also  of 
Strain,  in  paying  out  the  estate  of  Strain  to  Strain's  heirs,  did  not  amount  to 
a  complete  discharge  of  these  sureties.  If  it  was  a  discharge  at  all,  it  was  a 
discharge  pro  tanto.  As  to  the  plea  of  an  equitable  bar,  no  case  has  been 
shown  us  where  a  court  of  equity  will  stop  a  court  of  law  in  a  plain  suit  upon 
a  bond  not  barred  by  the  statute  of  limitations.  If  the  plaintiff  had  been  in 
a  court  of  equity,  this  doctrine  of  an  equitable  bar  might  have  been  applicable; 
but  in  this  case,  20  years  not  having  elapsed  from  the  breach  of  the  bond  to 
the  bringing  of  the  suit.  Brown  was  rightfully  in  a  couit  of  law,  and  we 
know  of  no  right  of  a  court  of  equity  to  interpose  a  bar  to  the  bringing  of  his 
suit.  No  authorities  have  been  shown  us,  and  we  have  been  unable  to  find 
any,  in  support  of  this  plea.  There  are  cases  where  a  court  of  equity  would 
attach  an  equitable  bar  short  of  the  statute  of  limitations,  but  not  In  a  case 
of  this  sort.  We  think,  therefore,  that  the  court  was  right  in  overruling  that 
plea.  Poullian 's  plea  that  he  was  released  in  the  suit  on  the  second  bond  by. 
the  failure  of  the  plaintiff  to  sue  with  him  Mrs.  Davis,  the  administratrix  of 
his  co-surety,  was  not  a  good  plea.  The  bond  was  joint  and  several,  and  the 
plaintiff  had  a  right  to  sue  Poullian  either  with  or  without  Mrs.  Davis. 

2.  The  great  question  in  the  case  is  this,  (these  pleas  being  disposed  of:) 
The  court  referred  the  case  to  an  auditor,  under  the  act  of  October  16,  1885. 
The  auditor  made  a  report,  in  which  he  reported  the  facts  in  the  case  and  his 
conclusions.  To  this  report  exceptions  were  filed.  It  was  excepted  that  the 
auditor  found  contrary  to  law  and  the  evidence.  The  court  took  the  report, 
and  determined  for  himself  that  the  auditor  did  not  find  contrary  to  the  law 
and  the  evidence,  and,  haVing  approved  the  same,  thereupon  directed  a  ver- 
dict by  the  jury  in  accordance  with  the  report.  This  is  excepted  to,  and  is 
the  chief  ground  of  exception  in  this  case.  The  plaintiffs  in  error  say  that 
this  action  of  the  court  below  deprived  them  of  the  right  of  trial  by  jury  in  a 
case  at  law.  We  think  so  too.  Wiiile  the  legislature  has  the  power  to  pro- 
vide for  the  appointment  of  an  auditor  to  take  the  testimony  and  report 
thereon,  yet,  if  his  report  be  excepted  to  as  having  been  found  contrary  to  the 
evidence,  the  evidence  must  be  submitted  to  a  jury.  The  whole  case  is  then 
opened  up  to  the  j  ury.  And  while  the  legislature  may  prescribe  that  they  shall 
not  go  out  of  the  report  for  other  evidence  than  that  reported  by  the  auditor, 
(as  they  do  in  the  act  of  October  16,  1885),  yet  the  jury  have  the  right  to  take 
all  the  evidence  reported  by  the  auditor,  and  to  say  what  is  the  truth  about 
the  matter.  If  this  were  not  so,  the  parties  would  be  deprived  of  the  right 
of  trial  by  jury,  and  the  constitution  of  the  state,  which  guaranties  the  right 
of  trial  by  jury,  would  in  such  cases  be  nujpitory  and  worthless.    In  equity 
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cases,  it  is  perfectly  competent  for  the  legislature  to  prescribe  tlie  rule  whicli 
they  did  prescribe  in  the  act  of  October  16,  1885,  because  the  right  of  trial 
by  jury  m  equity  cases  is  given  by  statute,  and  in  such  cases  is  not  a  consti- 
tutional right;  but  in  a  case  at  law  it  is  the  constitutional  right  of  every  citi- 
zen to  have  a  trial  by  jury  in  a  proper  case  made.  It  is  his  right  to  call  in  a 
jury  to  say,  from  evidence  submitted  to  them,  whether  he  is  indebted  or  not, 
and  the  amount  of  such  indebtedness.  We  feel  constrained  to  give  this  con- 
struction to  the  act  of  October  16,  1885,  while  adhering  to  the  decision  of  this 
court  as  to  equity  cases.  As  to  exceptions  of  law,  it  is  also  constitutional ; 
but  the  exceptions  of  fact  are  questions  for  the  jury,  and  have  always  been, 
in  England  and  in  this  country,  and  the  legislature  has  no  power  to  provide 
otherwise  until  the  constitution  be  altered.  Upon  this  ground,  therefore,  we 
reverse  the  judgment  of  the  court  below;  holding  that  the  court  erred  in  not 
allowing  the  defendants  (the  plaintiffs  in  error  here)  to  go  to  the  jury  on  these 
exceptions  of  fact,  and  have  the  jury  determine  what  their  liabilities  weret  if 
any»  under  the  evidence  in  the  case.    Judgment  reversed. 


(79  Ga.  642) 

Hatoheb  et  cU.  v.  National  Bank  of  Chambersburq. 

i&upreme  Court  of  OeorgUu    February  8, 1888.) 

L  Actions— CoNSOLiDATioir  of— Discretion  of  Coubt— Costs. 

Where  the  plaintiif  brings  several  suite  on  promissory  notes  against  the  same  de- 
fendant, to  wnich  there  is  but  a  single  defense,  it  is  in  the  discretion  of  the  court, 
on  plaintifl^s  motion,  to  consolidate  them ;  but  the  plaintiff  should  be  ordered  to  pay 
the  accrued  costo  in  all  the  cases  except  one. 

2.  Nbgotiable  Instbuments— Action  on,  bt  Tbanbfbbeb— Evidence. 

In  an  action  by  a  transferee  of  a  negotiable  note,  it  is  not  error  to  refuse  to  allow 
a  witness  to  testify  that  the  agent  of  the  payee  had  been  exercising,  since  matur- 
ity, acte  of  ownership  and  control  over  the  notes  in  controversy,  unless  the  de- 
fenduit  would  state  that  he  expected  to  show  that  such  acte  were  those  of  the 
payee. 

8.  Same—Indorsement— Date— Presumption. 

When  negotiable  notes,  payable  some  time  after  date,  have  been  indorsed  to  the 
plaintiff,  it  is  a  presumption  of  law  that  they  were  indorsed  before  maturity,  and 
would  not  be  subject  to  any  defense  which  they  might  have  in  the  hands  of  the 
payee. 

4.  Same— Indorsement— Contract  as  Maker— Negotiabilitt. 

A  provision  in  a  note  that  ^the  indorsers  hereon  contract  as  makers  hereof,  and 
agree,  as  to  the  holder  hereof,  to  be  held  liable  as  original  makers  of  this  note,  ^  does 
not  alter  the  negotiable  character  of  the  note. 

Error  from  city  court  of  Macon;  Harris,  Judge. 

The  National  Bank  of  Ghambersburg  sued  Hatcher  &  Go.  on  several  prom- 
issory notes,  bringing  a  separate  suit  on  each  one.  Upon  plaintiff's  motion, 
the  actions  were  consolidated.  Judgment  for  plaintiff,  and  defendants  bring 
error. 

Hill  &  Harris  and  Lyon  &  Estea^  for  plaintiffs  in  error.  Lanier  &  Ander^ 
son,  for  defendant  in  error. 

Blakdford,  J.  The  National  Bank  of  Ghambersburg,  Pennsylvania, 
brought  10  actions  in  the  city  court  of  Macon  against  M.  J.  Hatcher  &  Go. 
upon  certain  promissory  notes.  The  plaintiff  in  the  court  below  moved  to 
consolidate  these  cases,  and  showed  to  the  court  that  but  one  and  the  same 
defense  existe^d  as  to  each  and  all  of  these  actions.  The  court  thereupon 
ordered  the  cases  consolidated,  without  more,  over  objection  of  the  defend- 
ants, (the  plaintiffs  in  error  here.) 

1.  We  think  it  was  in  the  discretion  of  the  court,  under  the  circumstances 
of  the  case,  to  order  this  consolidation,  at  the  instance  either  of  the  plaintiff 
or  the  defendant;  but,  as  the  plaintiff  made  the  motion  to  consolidate,  we 
think  the  court  should  have  put  the  plaintiff  on  terms  to  pay  the  costs  in  all 
the  cases  except  one.    That  should  have  been  a  condition  precedent  to  the 
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granting  of  the  order  of  consolidation.  So  we  direct  that  the  court  below 
enter  a  judgment  against  the  plaintiff,  (the  defendant  in  error  here,)  should 
the  plaintiff  elect  to  stand  by  the  consolidation,  for  the  costs  accrued  up  to 
the  time  of  the  consolidation  in  all  the  cases  except  one.  If,  however,  the 
plaintiff  should  elect  to  withdraw  from  the  consolidation,  the  plaintiff  is  at 
liberty  to  do  so.  1  Chit.  PI.  221,  and  note  (o;)  Powell  v.  Gray,  1  Ala.  77; 
Booth  V.  Payne,  1  Dowl.  (N.  S.)  348;  Taylor  v.  Railway  Co.,  5  Jur.  1087;  7 
Fish.  Dig.  10588.  There  was  a  motion  to  continue  this  case  on  divers  grounds, 
which,  under  the  view  we  take  of  the  case,  it  is  unnecessary  at  this  time  to 
consider. 

2.  At  the  trial,  one  of  the  defendants  was  introduced  as  a  witness  in  be- 
half of  himself;  and  among  other  questions  propounded  to  him  by  his  counsel 
was  the  question  whether  an  agent  of  the  Taylor  Manufacturing  Company, 
since  the  maturity  of  these  notes,  had  not  been  in  Georgia,  exercising  acts  of 
ownership  and  control  over  the  notes.  The  notes  were  payable. to  the  Taylor 
Manufacturing  Company,  and  were  indorsed  by  tlie  Taylor  Manufacturing 
Company  to  the  phxintiff,  the  National  Bank  of  Chambersburg.  The  court 
refused  to  allow  the  witness  to  answer  this  question  unless  the  defendants 
would  state,  or  their  counsel  in  their  place,  that  they  expected  to  connect  the 
plaintiff  with  it  in  some  way;  the  meaning  of  which,  we  take  it,  was  simply 
this:  that«  unless  they  expected  to  show  possession  in  the  Taylor  Manufact- 
uring Company  since  the  maturity  of  the  notes,  th&  question  would  not  be 
allowed.  This  the  counsel  declined  to  state,  and  the  court  declined  to  ad- 
mit the  testimony.  We  think  the  court  was  right.  The  simple  question 
whether  or  not  an  agent  of  the  Taylor  Manufacturing  Company  had  posses- 
sion of  these  notes  after  the  maturity  of  the  notes,  if  directed  to  this  witness, 
would  have  elicited  the  answer  desired,  or  an  answer  the  witness  could  have 
given,  bearing  upon  the  issues  in  this  case. 

3.  A  lengthy  defense,  as  between  the  defendants  and  the  Taylor  Manu- 
facturing Company,  was  set  up  in  this  case;  but  the  notes  having  been  indorsed 
to  the  plaintiff,  and  being  payable  some  time  after  tlieir  date,  the  presumption 
of  law  is  that  the  plaintiff  became  the  owner  of  the  notes  before  due,  and 
would  not  be  affected  by  any  defense  which  the  defendants  might  have  to  the 
notes  in  the  hands  of  the  Taylor  Manufacturing  Company. 

4.  Some  of  these  notes  were  guarantied  by  the  defendants,  as  follows :  "For 
value  received,  I  hereby  guaranty  the  payment  of  the  within  note,"  etc.; 
signed,  "M.  J.  Hatcher  &  Co."  They  contended  that  this  guaranty  could 
not  be  transferred;  that  it  did  not  pass  the  title  by  indorsement  according  to 
the  law-merchant;  that  it  was  non-negotiable,  and  therefore  Hatcher  &  Co. 
were  let  into  all  the  defenses  they  would  have  had  to  the  note  if  sued  on  by 
the  Taylor  Manufacturing  Company.  The  notes  are  peculiar  in  form.  They 
were  made  by  persons  who  had  purchased  certain  engines  and  machinery 
from  Hatcher  &  Co.,  as  the  agents  of  the  Taylor  Manufacturing  Company; 
.were  signed  by  these  persons;  and  in  the  body  of  the  notes  it  is  provided  that 

"the  indorsers  hereon  contract  as  makers  hereof,  *  *  *  and  agree,  as  to 
the  holder  hereof,  to  be  held  liable  as  original  makers  of  this  note. "  So  we 
think  that  if  there  was  a  guaranty  by  Hatcher  &  Co.,  as  above  stated, 
(which  we  do  not  think  is  material,)  the  guaranty  only  made  them  liable  as 
makers.  Even  if  they  were  guarantors,  they  expressly  agreed  that  they  would 
be  liable  to  the  holder  of  the  note,  whoever  might  become  the, holder  thereof. 
We  think,  therefore,  that  this  guaranty  did  not  alter  tlie  negotiable  character 
of  the  notes. 

5.  Again,  the  notes  had  a  provision  in  them  for  10  per  cent,  attorney's  fees, 
and  a  plea  was  filed  by  the  defendants  in  which  they  alleged  that,  by  the  laws 
of  Pennsylvania,  a  note  containing  a  provision  for  the  payment  of  attorney's 
fees  was  non-negotiable;  that  it  was  not  a  commercial  paper;  and  that  who- 
ever might  take  it  would  take  with  notice  of  all  its  infirmities,  if  it  had  any. 
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and  it  would  be  open  to  ixny  defense  that  might  be  made  to  it  if  the  action  had 
been  brought  in  the  name  of  the  originiU  payee.  This  plea  was  demurred  to, 
and  the  court  sustained  the  demurrer,  and  ordered  the  plea  stricken.  This 
raised  a  serious  question  in  this  case»  and  one  which  was  not  fully  argued  be^ 
fore  us,  and,  with  the  time  we  have  been  enabled  to  give  to  its  consideration, 
we  have  not  reached  a  satisfactory  conclusion;-  so  we  direct  that  the  court  be- 
low reinstate  this  plea,  and  leave  it  an  open  question  to  be  determined  here- 
after. The  Taylor  Manufacturing  Company,  the  indorser,  and  the  National 
Bank  of  Chambersburg,  the  indorsee,  are  both  located  in  the  state  of  Penn- 
sylvania.  and  residents  thereof.  The  question  is  a  very  important  one,  and 
should  be  more  fully  argued  and  considered. 

6.  There  is  another  question  in  the  case,  which  necessarily  results  in  a  new 
trial.  We  find,  upon  an  examination  of  the  record,  that  two  of  the  notes 
which  are  sued  upon  have  upon  them  no  indorsement  or  guaranty  from 
Hatcher  &  Co.  at  all,  to-wit:  One  made  by  J.  S.  Lavender  for  8337.50,  and 
the  other  by  James  H.  Dawson  for  $^78.75 ;  making  in  the  aggregate  $716.25, 
which  are  included  in  the  judgment  rendered  in  this  case.  It  does  not  even 
appear  from  the  record  that  they  were  indorsed  by  the  Taylor  Manufacturing 
Company  to  the  bank.  This  may  be  an  error  or  omission  of  the  clerk.  It  is 
quite  likely  that  he  neglected  to  copy  the  indorsements  as  they  appeared  on  the 
original  papers, — how  that  is  we  do  not  know;  but,  at  all  events,  the  record 
does  not  show  any  indorsement  of  the  notes  referred  to.  We  will  not  order 
this  amount  written  off,  but  will  let  the  case  go  back,  and  be  tried  again. 

We  think  that  a  new  trial  should  be  granted.    Judgment  reversed. 


(79  Oa.  547) 

Hatchek  et  al.  «.  Independence  Nat.  Bank. 

(Supreme  Court  of  OeorgUu    February  6, 1888.) 

L  Plbdob— Pbomissobt  Notbs  as  Collatbbal— Suit  on  Notb— AMOxmT  ov  Rboov- 

EBT. 

Where  an  indorsee  holds  notes  as  collateral  security  for  a  debt  due  from  the  payee, 
and  there  would  be  a  valid  defense  against  them  if  not  indorsed,  he  can  recover  no 
more  on  them  than  the  amount  of  the  debt  for  which  they  are  collateraL 
8.  Nbgotiablb  Instbuments— -Action  on^Indobsement. 

It  appeared  from  the  record  that  one  of  the  notes  sued  on  by  the  plaintiff  had 
never  been  assigned  or  indorsed  to  him  by  the  payee.  Held  error  to  direct  a  ver- 
diet  for  the  f uU  amount  of  the  notes  sued  on. 

Error  from  city  court  of  Macon;  Harris,  Judge. 

Hill  &  Harris  and  Lyon  t&  Eatts^  for  plaintiffs  in  error.  Lanier  <ft  Ander^ 
ion^  for  defendant  in  error. 

Simmons,  J.  The  defendant  in  error  brought  seven  suits  in  the  city  court 
of  Macon  against  Hatcher  &  Co.  upon  eight  promissory  notes,  aggregating 
82,388.60.  Before  the  trial  of  the  case  in  the  court  below,  the  judge,  on  mo- 
tion of  the  plaintiff,  and  over  the  objection  of  the  defendants,  passed  an  order 
consolidating  the  seven  suits  in  one.  The  defendants  flled  several  pleas  to 
said  suits,  numbered  1  to  7,  inclusive.  The  pleas  from  1  to  5,  inclusive,  set  up 
a  defense  to  these  notes  as  against  the  Taylor  Manufacturing  Company,  alleging 
that  the  Taylor  Manufacturing  Company,  by  reason  of  its  failure  to  carry  out 
certain  contracts  mentioned  in  said  pleas,  had  damaged  the  defendants  $15,000. 
The  sixth  and  seventh  pleas  alleged  that  the  Taylor  Manufacturing  Company 
had  deposited  these  notes  with  the  plaintiff  as  collateral  security  to  secure  a 
certain  debt  owed  by  the  Taylor  Manufacturing  Company  to  the  plain  tiff;  and 
that  said  debt  for  which  these  notes  were  deposited  as  collateral  had  been 
paid  off  and  discharged  by  the  Taylor  Manufacturing  Company  at  the  time 
these  pleas  were  filed,  with  the  exception  of  $709;  and  that  the  plaintiff,  the 
Independence  National  Bank,  could  not,  and  ought  not,  to  recover  from  the 
defendants  more  than  the  said  sum  of  $709.    On  motiou  of  counsel  foi  the 
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plaintiffs,  these  pleas,  Nos.  6  and  7,  were  stricken  by  the  court.  The  court 
then  directed  the  jury  to  return  a  veixiict  for  the  principal  and  interest  on  all 
of  the  notes.  The  defendants  thereupon  filed  their  bill  of  exceptions,  alleging 
error  in  the  order  consolidating  the  cases,  and  striking  the  pleas,  and  in  di- 
recting the  jury  to  find  a  verdict  for  the  full  amount  apparently  due  on  the 
notes  set  out  in  the  several  declarations  consolidated  into  one  suit;  to  which 
verdict,  so  directed,  the  defendants  excepted,  and  assigned  error  thereon. 

1.  One  of  the  grounds  insisted  on  here  was  that  the  court  erred  in  consoli- 
dating these  cases,  over  objection  of  the  defendants.  This  point  was  ruled 
upon  in  another  case  against  the  same  defendants,  {Hatcher  v.  Bank,  ante, 
109»  decided  at  this  term,)  and  we  mak6  the  same  ruling  in  this  case. 

2.  Another  eiTor  insisted  upon  is  the  striking  of  pleas  6  and  7,  above  alluded 
to.  In  this  case  the  defendants  had  filed  pleas  which  set  up  a  good  defense 
against  the  Taylor  Manufacturing  Company,  the  payee  in  the  notes.  The 
pleas  stricken  allege  that  the  debts  which  these  notes  were  given  as  collateral 
to  secure  had  been  paid  ofE,  with  the  e^fception  of  9704,  and  asked  that  tlie 
plaintiff  be  allowed  to  recover  only  the  sum;  which  the  court  refused,  and 
struck  the  pleas.  We  think  this  was  error.  "When  it  appears  that  the  bill 
or  note  was  acquired  by  the  holder  as  collateral  security  for  a  debt,  and  he  is 
deemed  entitled  to  recover  upon  it,  he  is  still  limited  to  the  amount  of  the 
debt  which  it  secures,  if  there  be  a  valid  defense  against  his  transferrer;  be- 
ing regarded  as,  at  all  events,  a  bona  fide  holder,  and  entitled  to  stand  upon  a 
better  footing  only  pro  tanto. "  1  Daniel,  Neg.  Inst.  §  832a.  "  If  the  paper  be 
subject  to  equities  in  favor  of  the  maker  against  the  original  payee,  the  holder 
can  recover  In  a  suit  upon  it  no  more  tlian  the  principal  debt  actually  due 
him."  Jones,  Pledges,  §  675;  RocTie  v.  Ladd,  1  Allen.  436;  Williams  v.  Che- 
ney, 3  Gray,  215;  Stoddard  v.  Kimball,  6  Cush.  469,  4  Gnsh.  604;  Valette  v. 
Mason,  1  Ind.  288;  Lacroix  v.  Derbigny,  18  La.  Ann.  27;  Fisher  v.  Fisher, 
98  Miiss.  303;  Williams  v.  Smith,  2  Hill,  301. 

3.  It  appears  fron\  the  record  that  one  of  the  notes  sued  on,  and  included 
in  the  judgment  in  this  case,  to- wit,  the  note  of  W.  E.  Boler,  payable  to  the 
order  of  tlie  Taylor  Manufacturing  Company,  for  $325  and  interest,  was 
never  indorsed  or  assigned  by  said  payee  to  the  plaintiff.  So  far  as  appears 
from  the  copy  of  the  note  set  out  in  the  record,  the  plaintiff  had  no  title 
thereto,  and  no  right  to  recover  against  the  defendant  the  amount  thereof; 
and  the  court  committed  error  in  directing  the  jury  to  find  for  the  plaintiff 
the  full  amount  of  all  the  notes  sued  on.    Judgment  reversed. 
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(79  Ga.  421)  ^  .      ,  ^ 

Hammond  et  al,  v.  Wilcher. 
(Supreme  Court  of  Oeorgia,    November  22, 1887.) 

Sales — State  Regulation — ^Febtilizers — ^Inspection. 

The  official  duty  of  inspecting  fertilizers,  provided  for  by  the  laws  of  this  state, 
cannot  be  performed  bevond  the  limits  of  tne  state.  The  commissioner  of  agricult- 
ure has  no  power  to  authorize  extraterritorial  inspection,  or  to  dispense  with  intor- 
territorial  inspection.  Without  the  latter,  any  sale  of  commercial  fertilizers  made 
within  the  state  is  unlawful,  and  a  contract  for  the  price  will  not  be  enforced. 

(Syllabus  hy  the  Court) 

Error  from  superior  court»  Glascock  county;  Lumpktn,  Judge. 

Hammond,  Hull  &  Co.  sued  Wilcher  before  a  justice,  and  judgment  was 
rendered  for  defendant.  Plaintiffs  having  petitioned  the  superior  court  for  a 
writ  of  certiorari^  the  answer  of  the  justice  to  the  writ  showed  that  the  suit 
was  upon  a  promissory  note,  the  consideration  of  which  was  a  sale  of  guano 
that  had  been  inspected  in  South  Carolina,  but  not  in  Georgia.  The  superior 
court  overruled  the  certiorari,  and  affirmed  the  justice's  judgment.  The  plain- 
tiffs bring  error. 

Lawton  <&  Cunningham,  Denmark  ds  Adams,  E.  P.  Davis,  and  R,  L. 
Pierce,  for  plaintiffs  in  error.  Tuti  &  Lockhart,  I'hos.  E,  Watson,  and  B, 
F.  Walker,  for  defendant  in  error. 

Bleckley,  C.  J.  Inspectors  of  fertilizers  are  officers  of  this  state.  They 
are  not  to  exceed  six  in  number.  They  are  to  take  an  oath  faithfully  to  dis- 
charge all  the  duties  required  of  them  in  pursuance  of  the  statute.  They  are 
to  give  bond  for  the  faithful  performance  of  their  duties.  These  duties  are 
to  take  samples  of  all  fertilizers,  or  chemicals  for  manufacturing  the  same,  in- 
tended for  sale  or  distribution  in  this  state;  to  furnish  Inspectors'  tags,  or 
other  device  prescribed,  for  each  and  every  package;  to  make  such  reports  as 
may  be  required  by  the  commissioner  of  agriculture;  to  collect  and  pay  over 
to  the  comptroller  general,  on  the  first  of  each  month,  all  sums  collected  dur- 
ing the  montli  preceding;  and  to  perform  such  other  services,  incident  to 
their  offices,  as  may  be  required  by  the  commissioner  of  agriculture.  They  are 
forbidden  to  inspect  unless  the  fees  for  inspection  shall  be  first  paid.  Giving 
or  selling  of  the  brand  by  an  inspector,  to  be  used  upon  uninspected  fertilizer 
or  chemicals,  for  the  purpose  of  recommending  or  aiding  in  the  sale  or  distri- 
bution of  the  same  in  this  state,  is  an  offense;  so,  also,  is  failing  to  inspect 
as  required  by  law.  Selling  any  fertilizer  without  inspection  is  an  offense; 
and  it  is  the  duty  of  inspectors  to  prosecute  every  person  who  shall  violate 
the  provisions  of  the  statute.  Code,  §§  1553a-1553^,  1576-1576^;  Addenda 
to  Code,  §  1553a,  p.  329.  The  places  designated  for  inspection  are  places 
within  this  state.  Id.  §§  1573,  15766.  No  doubt,  it  would  be  competent 
for  the  legislature  to  authorize  inspection  beyond  the  limits  of  the  state. 
The  exercise  of  such  power  in  the  matter  of  taking  the  acknowledgment  of 
deeds,  etc.,  is  familiar.  During  the  late  war,  statutes  providing  for  the  exer- 
cise of  suffrage  by  soldiers  in  the  Confederate  service  were  passed ;  and  simi- 
lar statutes  enacted  by  some  of  the  northern  states  have  been  upheld.  See 
State  V.  Main,  16  Wis.  398.  The  general  rule,  however,  is  that  every  stat- 
ute is  presumed  to  be  enacted  with  reference  to  the  local  jurisdiction  of  the 
legislature  which  passes  it.  People  v.  Merrill,  2  Park.  Crim.  R.  590.  In  all 
the  legislation  on  the  subject  of  fertilizers,  there  is  not  a  trace  of  any  purpose 
on  the  part  of  the  legislature  to  prescribe,  or  even  permit,  extraterritorial  in- 
spection. Without  some  statute  to  authorize  it,  an  officer  could  not  act  in  his 
official  capacity  beyond  the  limits  of  the  state.  This,  at  least,  is  the  general 
rule.  It  may  be  that  some  mere  ministerial,  6scal  acts  can  be  performed 
abroad.  Such  was  the  opinion  of  the  supreme  court  of  the  United  States  in 
Lynde  v.  Cotmty,  16  Wall.  6,  where  certain  acts  performed  in  New  York  by 
v.6s.E.no.3 — ^8 
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a  county  officer  of  Iowa  were  pronounced  obligatory  upon  the  county.  There, 
howeyer,  the  rights  of  a  bona  fide  purchaser  had  intervened.  Moreover,  the 
act  was  not  one  of  commercial  police;  and  of  this  nature  are  the  acts  required 
of  inspectors  of  fertilizers.  The  police  functions  pertaining  to  officers  of  this 
state  are  not  to  be  performed  beyond  its  territory,  unless  the  law  so  prescribes. 
While  inspecting  fertilizers  in  South  Carolina,  the  person,  the  property,  and 
the  act  are  all  under  the  jurisdiction  of  that  state, — none  of  them  subject  to 
the  jurisdiction  of  this  state.  When  so  acting,  the  inspector  would  not  be 
amenable  to  our  law.  His  oath  would  not  bind  him.  His  bond  would  be  no 
security  for  his  fidelity.  He  would  not  be  subject  to  criminal  prosecution  for 
acts  done  there  in  violation  of  the  statutes  of  this  state;  such  statutes  not  un- 
dertaking to  assert  over  him  any  authority  touching  his  conduct  in  a  place 
where  he  can  act  only  as  a  private  citizen.  ]jb  has  been  held  that  a  judge  can- 
not grant  a  cei'tiorari  when  beyond  the  limits  of  the  state.  Buchanan  v. 
Jones,  12  Ga.  612.  Also,  that  a  magistrate  cannot  attest  a  deed  when  out  of 
the  county  for  which  he  was  elected  and  commissioned.  Fain  v.  QarthrighU 
5  Ga.  12.  In  the  latter  case  it  is  said:  '* Their  election,  commission,  and  offi- 
cial oath  confine  their  official  powers  to  the  county  in  which  they  were  elected. 
True  it  is  that  the  statute  confers  on  the  commissioner  of  agriculture  power 
to  prescribe  and  enforce  such  rules  and  regulations  as  he  may  deem  neces- 
sary to  carry  fully  into  effect  the.  true  intent  and  meaning  of  the  statute. 
Code,  §  1553A.  But  this  must  be  construed  as  a  grant  of  power,  to  be  exer- 
cised  by  him  within  the  state,  and  for  the  purpose  of  having  other  duties  per- 
formed also  within  the  state.  He  has  no  license  to  go  beyond  the  state  to  ex* 
ercise  his  powers,  nor  to  send  other  officers  beyond  it  to  exercise  theirs. 
While  the  legislature  couid  authorize  inspectors  to  act  elsewhere  than  in  the 
state,  the  commissioner  of  agriculture  could  not  do  so  without  express  au- 
thority from  the  legislature;  and  such  authority  is  nowhere  granted.  It  fol- 
lows that  an  inspection  made  in  South  Carolina  was  equivalent  to  no  inspec- 
tion; and  the  sale,  for  lack  of  inspection,  being  illegal,  the  contract  of  the 
purchaser  to  pay  for  the  article  was  void,  and  could  not  be  enforced.  The 
court  was  therefore  right  in  overruling  the  certiorari.    Judgment  affirmed. 


m  Ga.  330) 

Taylor  v.  Cenihal  Railroad  &  Banking  Co. 
{Supreme  Court  of  Georgia,    February  13, 1888.) 

1.  New  TaiAii— Refusal,  to  Chaboe— Exclusion  of  Evidence. 

We  see  no  such  error  in  the  charge  of  the  court,  or  in  its  failure  or  refusals  to 
to  charge,  or  in  its  exclusion  of  evidence,  as  to  caU  for  a  new  trial. 

2.  Same— ExoESsnrB  Damages. 

The  damages  are  not  excessive. 

a  Same— Grounds  of. 

When  a  new  trial  is  granted  without  specifying  the  gpround  of  the  grant,  it  will 
be  afAnned  upon  any  satisfactory  ground  taken  in  the  motion. 

4.  Same. 

In  a  proper  case,  where  the  motion  alleges  that  <*  the  verdict  is  contrary  to  the 
law, ''and  "contrary  to  the  evidence,**  and  "without  evidence  to  support  It,**  the 
jury  may  adjudicate  that  it  is  ^decidedly  and  strongly  against  the  weight  of  the 
evidence, "  without  that  ground  being  specially  taken  in  the  motion. 

5.  Same. 

There  is  no  absolute  or  invariable  rule  limiting  the  granting  of  new  trial,  in  the 
court  below,  on  that  ground,  to  the  first  grant. 
A.  Same. 

After  one  such  ffrant  on  that  gpround,  a  subseouent  grant  on  account  of  supposed 
conflict  between  the  evidence  and  the  verdict  wul  be  closely  scrutinized,  to  see  that 
the  discretion  of  the  court  below  has  been  justly  and  wisely  exerois^  in  view  of  the 
pecuJiar  issues  and  facts  of  each  case,  and  having  due  regard  to  the  general  consid- 
erations of  the  fitness  of  jurors  to  ascertain  facts,  and  of  the  necessity  that  therr 
must  be  some  end  to  litigation. 
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7.  SlXB. 

The  grant  of  a  second  new  trial  in  this  case  was,  upon  careful  scrutiny,  not  un 
just  or  unwise. 

8.  Same. 

In  view  of  the  wide-spread  local  interests  and  excitements  connected  with  the 
case,  and  the  laree  amounts  to  be  affected  by  the  litigation  of  which  it  is  a  part,  and 
of  the  far-reaching  responsibilities  which  may  follow  the  precedent,  we  feel  less 
hesitation  in  sanctioning  this  grant  of  a  second  rehearing  upon  the  facts. 
(SyllabiLa  by  the  Court.) 

Error  from  saperior  court.  Pike  county;  Boynton,  Judge. 

il.il.  Murphy,  A.  M.  8peer,  W.  R.  Taylor,  /.  A.  Hunt^  and  J.  F,  Redding, 
for  plaintiff  in  error.  Lawton  dt  Cunningham,  R,  F,  Lyon,  John  I.  Hall, 
John  J.  Hunt,  John  2>.  Stewart,  and  T.  B,  Cabaniss,  for  defendant  in  error. 

Clarke,  J.*  On  the  17th  of  October,  1884.  a  conflagration  consumed  a  great 
part  of  the  town  of  Barnesville.  The  fire  began  in  a  lot  of  cotton  bales  ac- 
cumulated near  the  depot,  on  the  riglit  of  way  of  the  defendant,  awaiting  ship- 
ment. The  plaintiff's  house  was  burned.  The  suit  for  the  value  of  it  and  of 
the  goods  therein  resulted  in  a  verdict  for  the  plaintiff  in  the  sum  of  j$3,500. 
Defendant  moved  for  a  new  trial,  on  14  grounds.  The  Judge  granted  the  mo- 
tion, without  specifying  on  what  ground.    Plaintiff  excepts. 

1.  In  such  omissions  to  specify,  if  anyone  of  the  grounds  in  the  motion  "is 
right,"  "the discretion"  of  the  court  below  will  "not  be  controlled. "  Reld  v. 
Whitfield,  ^BQ&.1B7. 

2.  One  ground  of  the  motion  was  excess  of  damages.  We  think  that  not 
sustained  by  the  evidence. 

8.  The  thirteenth  ground  is  the  exclusion  of  the  testimony  of  one  Starr,  that 
"he  was  acquainted  with  most  of  the  railrosuls  in  this  state;  that  he  has  trav- 
eled over  various  railroads  in  the  state  of  South  Carolina,  and  in  this  state; 
and  that  the  manner  of  receiving  and  shipping  cotton  from  open  platforms 
was  the  same  on  other  roads  of  those  states  as  that  of  defendant  at  Barnesville. " 
Without  deciding  positively  that  custom  cannot  be  shown,  as  evidence  bearing 
on  the  question  of  negligence,  in  some  instances,  it  is  sufficient  to  say  about 
the  present  complaint  that  the  court  below  distinctly  charged  the  Jury  that 
"the  defendant  had  the  right  to  erect  and  maintain  on  its  right  of  way  a  cotto.n 
platform,  for  receiving  and  shipping  cotton,  and  the  defendant  had  the  right  to 
collect  cotton  on  such  place,  for  shipment,  in  such  quantities  as  it  saw  proper. " 
Moreover,  the  counsel  for  plaintiff  conceded  that  there  was  no  negligence  in 
the  manner  of  receiving  cotton  on  the  open  platform  for  shipment,  nor  in  the 
accumulation  or  keeping  of  it  there  for  that  purpose.  They  i  nsisted  that  it  was 
not  properly  guarded,  and  that  proper  means  were  not  kept  about  it  for  ex- 
tinguishing fires.  We  think,  therefore,  that  the  defendant  was  not  injured 
by  the  exclusion  of  Starr's  testimony. 

The  movant  made  a  number  of  objections  to  the  charge  as  deli  veiled;  and 
complained  of  several  refusals  to  charge  as  requested.  After  patient  attention 
to  learned  argument,  and  careful  comparison  of  the  full  charge  in  the  record 
with  those  objections,  we  are  of  the  opinion  that  the  charge  was  legal  and  fair. 
Neither  do  we  tiiink  that  the  court  erred  in  failing  to  give  in  chdrg^  verbatim 
the  requests  stated  in  the  motion.  Those  requests,  so  far  as  legal  and  safe, 
were  substantially  presented  by  the  court.  In  these  things,  we  see  nothing 
which  would  justify  this  court  in  granting  a  new  trial,  had  the  presiding  Judge 
refused  it.    8wint  v.  Railroad,  75  Ga.  888. 

4.  This  brings  us  to  consider  the  first  two  grounds,  viz.,  that  "the  verdict  is 
contrary  to  law;"  and  "that  it  is  contrary  to  evidence,  and  without  evidence  to 
support  it. "    Here  arises  a  point  made  by  the  cou  nsel  for  plaintiff  in  error,  that 

>  Simmons,  J.,  being  disaualified,  Judge  Joan  T.  Clabk£,  of  the  Patauia  circuit,  was 
designatod  to  preside  in  his  stead. 
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the  judge  below  could  not,  upon  this  pleading  in  the  motion,  adjudicate  the  prop- 
osition that  'Hhe  verdict  is  strongly  and  decidedly  against  the  weight  of  the  evi- 
dence, "  so  as  to  authorize  a  new  trial  on  that  ground,  as  provided  in  the  Code, 
§  3717.  We  think  otherwise.  The  allegation  that  "the  verdict  is  contrary 
to  law  and  evidence;"  and  "without  evidence  to  support  it,"  affirms  the  great- 
est degree  of  faultiness  of  which  a  verdict  is  capable,  and  includes  the  less  degree 
that  it  is  "strongly  and  decidedly  against  the  weight  of  the  evidence."  Upon 
such  an  allegation,  the  judge  may  find  the  complaint  partially  true,  and  suffi- 
ciently so  to  be  a  ground  for  a  new  trial.  Swint  v.  Railroad,  supra.  In  this 
case,  however,  it  appears  that  the  judge  had  granted  the  defendant  below  a 
new  trial  from  an  earlier  verdict  for  $2,700.  The  question  therefore  arises 
whether  a'second  new  trial  can  be  allowed  in  such  a  case,  on  the  ground  that 
the  verdict  is  so  against  the  weight  of  evidence.  This  court  has  held,  in  cases 
too  numerous  for  citation  to  be  needful,  that  where  there  is  any  evidence  to  sus- 
tain the  verdict,  and  the  court  below  has  refused  the  new  trial,  the  judgment 
will  not  be  reversed  because  the  weight  of  the  evidence  is  strongly  and  decidedly 
again^  it.  It  cannot  be  denied  that  there  was  evidence  on  every  issuable 
point  in  support  of  this  verdict.  We  could  not  therefore  grant  a  new  trial, 
had  the  presiding  judge  refused  to  do  so.  The  principle  on  which  that  rule  is 
based  may  well  be  distinctly  stated  in  this  case.  This  court  having  no  original 
jurisdiction,  but  being  a  tribunal  for  the  correction  of  errors  of  law  in  lower 
courts,  and  the  superior  court  being,  as  matter  of  original  jurisdiction,  clothed 
with  discretion  to  pass  upon  motions  for  new  trials,  {Qay  v.  Parker f  74  Ga. 
407,)  a  judgment  granting  or  refusing  a  rehearing  will  be  reversed  only  when 
this  court  can  affirm  that  such  judgment  is  contrary  to  law.  The  judge  pre- 
siding below  is  justly  recognized  as  enjoying  superior  advantages  for  insight 
into  the  causes  which  control  juries,  and  for  estimating  the  value  of  testimony 
adduced  before  him,  than  the  appellate  court  can  have.  A  serious  deference  is 
therefore  exercised  by  the  reviewing  court  towards  the  lower  one.  Obviously, 
this  presumption  in  favor  of  the  legality  of  the  judgment  below  arises  as  well 
upon  a  refusal  as  a  upon  a  grant  of  a  new  trial;  but,  upon  sound  principles  of 
reason,  that  presumption  may  well  be  allowed  greater  strength  in  the  latter 
than  in  the  former  case.  Salter  v.  Glenn,  42  Ga.  78.  A  denial  of  a  rehearing 
is  a  finality  to  the  dispute.  A  new  trial,  unwisely  or  unjustly  allowed,  may 
furnish  the  remedy  for  its  own  wrong  in  the  opportunities  which  it  affords 
both  parties  for  attaining  justice.  Upon  like  sound  reason,  greater  deference 
may  be  shown  to  a  first  grant  of  new  trial,  or  the  presumption  in  favor  of  its 
legality  may  be  esteemed  stronger,  than  in  case  of  a  second  such  allowance.  In 
the  former,  the  judgment  is  opposed  by  only  one  verdict  ;'in  the  latter,  a  second 
jury  have  considered  the  case,  presumably  with  more  care,  and  under  better 
lights ;  and  the  two  verdicts  oppose  the  new  trial.  The  general  interest,  too, 
which  calls  for  an  end  to  litigation,  comes  in  with  greater  force  against  the 
second  new  trial.  The  same  reasons  would  apply,  with  accumulated  power, 
in  the  instance  of  a  third  or  a  fourth  rehearing.  Now,  upon  these  principles, 
we  can  harmonize  the  numerous  decisions  of  this  court;  allowing,  perhaps, 
for  some  lack,  at  times,  of  full  expression  and  explanation.  It  has  been  re- 
peatedly held  that  the  discretion  of  the  court  below  in  refusing  a  new  trial 
will  not  be  overruled  if  there  is  any  evidence  to  support  the  verdict. "  So  much 
strength  has  been  allowed  to  the  presumption  of  legality  in  the  judgment 
below,  even  in  the  case  which,  as  above  suggested,  presents  the  weakest  po- 
sition of  the  lower  court.  But  how  is  it  in  the  stronger  case,  where  a  further 
hearing  is  allowed  to  both  sides?  In  behalf  of  a  firat  grant  of  a  new  trial,  the 
greatest  deference  has  been  uniformly  shown.  In  Qalliher  v.  Smith,  74  Ga. 
402,  the  rule  is  stated  thus:  "This  court  never  interferes  with  the  first  grant 
of  a  new  trial,  where  the  evidence  is  conrticting."  In  Oraham  v.  Eastman, 
75  Ga.  889,  it  is  stated  thus:  "This  court  will  never  interfere  with  the  first 
grant  of  a  new  trial,  where  there  is  any  evidence  at  all  upon  which  a  different 


Digitized  by 


Google 


Ga.]  TAYLOB  V.  CENTRAL  RAILROAD  A  BANKING  00.  117 

verdict  could  be  sustained.  ^  Chief  Justice  Jackson,  for  the  court,  says,  in 
Cunningham  v.  Wasson,  73  Ga.  148:  "The  first  grant  of  a  new  trial  will  not 
be  reversed,  unless  the  verdict  is  demanded  by  the  law  and  the  facts."  The 
language  is  almost  identical  in  Inoin  v.  McKnight,  74t  Ga.  393:  "The  rule  is 
well  settled  in  this  court  that  the  first  grant  of  a  new  trial  will  not  be  dis- 
turbed, unless  the  evidence  demands  the  verdict  under  the  law."  Vide,  also, 
Collins  Y.Willcox,  75  Ga.  889.  The  mode  of  statement  is  different,  but  not 
weaker,  iii  Ishell  v.StillioeU,  74  Ga.  387:  "The  first  grant  of  a  new  trial  on 
evidence  not  sufficient,  *  *  *  in  the  opinion  of  the  court  below,  will  not 
be  scrutinized  by  this  court,  or  interfered  with,  unless  there  be  manifest  abuse 
of  discretion."  Sims  y.  Esopress  Co.,  40  G^.9l,  And  Salter  v.  G^Zewn,  42  Ga.  64. 
In  the  case  of  Gamble  v.  Railroad,  74  Ga.  587,  we  find  this  further  modifica- 
tion of  the  rule  in  favor  of  the  first  new  trial:  "  The  first  grant  of  a  new  trial, 
and  [even]  the  grounds  of  the  motion,  will  not  be  scrutinized  closely  by  this 
court."  Numerous  quotations  equally  liberal  towards  the  first  allowance  of 
a  reheai'ing  might  be  made.  These  show  that,  although  not  unquestionable 
in  this  court,  yet  a  first  grant,  on  account  of  supposed  conflict  between  verdict 
and  evidence,  appears  here  with  the  highest  presumption  in  favor  of  its  legality. 
5,  6.  But  how  stands  thesecond  grant?  The  Code  says:  **Inany  case  when 
the  verdict  is  found  contrary  to  evidence  and  the  principles  of  justice  and  eq- 
uity, the  presiding  judge  may  grant  a  new  trial."  Section  3713.  Again,  it 
says,  in  section  3717:  ''The  presiding  judge  may  exercise  a  sound  discretion 
in  granting  or  refusing  new  trials,  in  cases  where  the  verdicts  may  be  decid- 
edly and  strongly  against  the  weight  of  evidence,  although  there  may  appear 
to  be  some  slight  evidence  in  favor  of  the  finding."  In  Sunnt  v.  Railroad, 
75  Ga.  888,  the  court  says:  "The  presiding  judge  being  dissatisfied  with  the 
verdict,  and  having  granted  a  first  new  trial,  one  among  the  many  grounds 
of  the  motion  being  that  the  verdict  was  contrary  to  the  evidence,  this  court 
will  not  control  his  discretion  in  so  doing;  nor  will  we  closely  scan  any  views 
of  the  law  expressed  by  the  judge  in  granting  the  new  trial,  the  presumption 
being  that  on  the  second  hearing  he  will  correct  his  own  error. "  Here,  in  the 
statute,  is  no  limitation  of  the  discretion  conferred  to  the  first  verdict;  wisely, 
such  limitation  is  omitted.  In  Christian  v.  Westbrook,  75  Ga.  852,  it  is  inti- 
mated that  the  "discretion"  to  grant  or  refuse  extends  to  the  second  verdict. 
The  second  motion  for  a  new  hearing  was  denied  below.  The  affirmance 
here  is  rested  on  the  fact  that  the  judge  was  satisfied  with  the  verdict,  and 
not  on  the  ground  that  he  could  not  have  vacated  it  lawfully.  In  72  Ga. 
205,  is  reported  the  case  of  Hazzard  v.  Mayor,  etc,,  where  the  judge  had 
granted  the  first  new  trial.  This  court  affirmed  the  judgment,  saying:  '"  There 
was  no  abuse  of  discretion  in  granting  a  new  trial  on  the  ground  that  the 
verdict  was  not  supported  by  the  evidence,  the  case  being  quite  a  weak  one 
on  the  evidence."  Upon  the  second  hearing,  the  jury  again  found  for  the 
plaintiff,  increasing  the  amount  of  the  recovery  $700,  (by  the  way,  we  note 
that  the  jury  in  the  case  at  bar  rendered  a  larger  verdict,  by  $800,  than  the 
first  one.)  Upon  the  second  hearing  of  Hazzard" s  Case  the  presiding  judge 
granted  another  new  trial.  That  judgment  was  reviewed  in  74  Ga.  377. 
This  court  held  that  "the  presiding  judge  did  not  abuse  his  discretion  in  grant- 
ing a  second  new  trial."  In  Johnson  v.Refnfroe,  73  Ga.  139,  it  is  held  that, 
"  where  the  motion  for  a  new  trial  is  grounded  alone  on  the  position  that  the 
verdict  is  contrary  to  the  evidence  and  the  law,  *  *  *  .the  statute  vests  the 
discretion  to  grant  or  refuse  a  new  trial;  and  unless  that  discretion  be  abused, 
this  court  has  no  legal  power  to  interfere. "  This  language  concerning  the 
authority  conferred  by  the  statute  is  used  without  limitation  to  the  first  ver- 
dict. We  find  no  case  where  it  is  adjudicated  that  the  judge  cannot  grant  a 
second  new  trial  because  the  verdict  is  strongly  and  decidedly  against  the 
weight  of  evidence.  The  case  of  Cleveland  v.  Railroad,  73  Ga.  793.  is  quoted 
as  tending  in  that  direction.     There  this  court  refused  to  reverse  the  first  grant 
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6t  a  new  trial,  deferring  to  the  discretion  of  the  court  below;  but  upon  the 
same  evidence,  read  over  to  the  jury  at  the  next  hearing,  the  same  verdict  was 
rendered.  The  court  set  it  aside.  The  supreme  court  reversed  the  judgment, 
saying:  '*  Questions  of  contributory  negligence  are  matters  for  the  jury;  and. 
after  two  veirdicts  for  the  same  amount,  and  based  on  the  same  evidence,  the 
judge  should  not  have  interfered  with  the  finding,  there  being  enough  evi- 
denceto  justify  it."  Here,  it  is  plain  that  this  court  reviewed  .the  second 
grant  of  a  new  trial  under  the  liglit  of  the  special  facts,  and  with  regard  to 
the  peculiar  issues;  and  held  that,  in  view  of  such  evidence,  and  the  two  con- 
curring verdicts,  the  presumption  of  the  legality  of  the  judgment  below  was 
overcome,  and  that  the  court  below  erred  in  law;  for,  of  the  evidence,  it  is  ob- 
served, not  that  there  is  some  in  favor  of  the  finding,  but  that  there  is  more 
than  sufficient  to  support  it, — that  there  is  quite  enough  to  justify  it.  In  the 
case  of  Cook  v.  Raiiroad,  a  brakeman  undoubtedly  was  killed  by  the  burning 
of  the  train.  The  cause  first  came  before  the  court  on  a  judgment  of  non- 
suit. 69  Ga.  619.  The  court  then  held  that  "negligence  being  peculiarly  a 
question  for  the  jury,  and,  in  a  suit  against  a  railroad  company  for  a  homicide 
of  an  employe,  the  absence  of  negligence  on  his  part,  and  its  existence  on  the 
part  of  the  company,  being  in  doubt,  a  nonsuit  should  not  be  granted,  but  the 
case  should  be  submitted  to  the  jury."  From  the  opinion,  is  is  evident  that 
the  supreme  court  thought  the  railroad  company  there  at  fault,  and  the  plain- 
tiff faultless;  for,  having  stated  what  the  court  understood  to  be  the  opinion 
of  the  judge  below  as  to  the  respective  obligations  of  the  plaintiff  and  of  the 
defendant,  it  proceeds  thus:  "On  the  other  hand,  it  is  insisted  that  the  brake- 
man  had  the  right  to  feel  assured  that  an  inspection  of  this  car  had  been 
made,  and  that  it  was  safe;  and,  it  being  his  dutylo  ascertain  the  cause  of  the 
fire  seen,  he  went  forward  for  that  purpose,  and  was  killed  by  the  negligence 
of  the  company.  In  this  opinion  we  concur."  This  court  adds:  "The  facts 
were  such  as  should  have  been  passed  on  by  the  jury;  and  it  should  have  been 
left  to  the  jury  to  find,"  etc.  The  case  having  been  tried  again,  and  a  ver- 
dict having  been  rendered  for  the  plaintiff,  a  new  trial  was  awarded  by  the 
presiding  judge.  In  72  Ga.  48,  that  ruling  is  reversed;  and  the  court  says, 
in  the  last  paragraph  of  the  opinion:  "A  new  trial  having  been  granted 
prior  to  the  last  grant  of  a  new  trial  in  this  case,  the  discretion  of  the  court  be- 
low to  make  this  last  grant  of  a  new  trial  had  been  exhausted  on  that  ground." 
In  this  opinion  the  court  held  that  the  question  of  negligence  was  res  ad- 
judicata  in  the  former  review,  69  Ga.  619,  above  cited.  But  the  defendant 
relied,  for  exemption  from  liability,  "on  a  contract  made  with  plaintiff, — 
its  employe  waiving  liability  on  the  part  of  the  company  for  negligence, — 
which  contract  this  court  held  to  be  void,  by  the  express  terms  of  the  act  of 
1876.  From  all  which  it  is  apparent  that  this  court  reversed  the  superior 
court  on  the  ground  that  the  allowance  of  the  new  trial  was  in  conflict  with 
the  previous  decision  of  this  court  in  this  case,  and  based  on  an  erroneous 
view  of  the  law.  This  was  a  case  where  the  element  of  negligence  was  the 
controlling  one,  and  had  before  been  ascertained  by  the  supreme  court  to  ex- 
ist. Upon  such  issues,  and  in  the  precise  facts,  it  was  said,  that  the  discre- 
tion to  grant  a  new  trial  was  exhausted.  Evidently  the  learned  judge  who 
prepared  the  opinion  meant  that  large  and  almost  free  discretion  which  is  al- 
lowed to  the  court  below  in  granting  first  new  trials  could  nut  be  pleaded  in 
such  a  case  as  was  then  under  review.  But,  had  the  supreme  court  been  un- 
controlled by  the  former  adjudication  in  the  same  case,  and  had  there  not  been 
apparent  an  erroneous  legal  eifect  allowed  to  the  said  contract,  and  had  not  the 
issue  been  one  of  negligence,  and  had  the  weight  of  evidence  been  strongly 
and  decidedly  against  the  death  being  caused  by  the  train,  it  would  not  have 
been  held  that  the  mere  fact  of  a  former  nonsuit,  or  a  prior  new  trial,  did, 
ipso  facto,  demand  a  reversal  of  the  judgment.  The  case  of  Papot  v.  Rail- 
roadf  74  Ga.  296,  is  one  in  which  three  new  trials  were  granted.    This  court 
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said:  "  The  discretion  of  the  court  to  iiavea  first  new  trial  on  the  evidence 
is  rarely  disturbed. "  But  further  on  it  is  held,  as  to  this  case:  "It  is  an  issue 
of  fraud  or  no  fraiid,— especially  a  jury  issue, — and  on  conflicting  testimony 
one  verdict  ought  not  to  be  hastily  disturbed.  Three  verdicts — at  least,  two 
on  this  particular  issue — should  be  allowed  to  stand,  unless  facts  were  grossly 
set  at  defiance,  and  ruthlessly  disregarded  by  the  juries. "  It  is  clear  from  the 
argument  that  the  reviewing  court  regarded  the  evidence  as  plainly  with  the 
verdict.  We  have  made  this  somewhat  extensive,  though  not  exhaustive,  re- 
view of  the  rulings  of  this  court  on  new  trials  based  on  the  state  of  the  evi* 
dence,  because  those  rulings  have  by  some  been  thought  not  altogether  har- 
monious; and  an  occasional  retrospect  of  the  path  of  the  court  seems  not  un* 
desirable,  as  tending  to  remove  misconstructions  and  misunderstandings. 
From  all  that  has  been  said  and  shown,  we  conclude  that  the  power  of  the 
superior  courts  to  grant  new  trials,  being  expressly  conferred  by  statute,  as 
well  as  arising  from  common-law  principles,  (vide  Code,  §§  3711-3718.)  as 
not  limited  by  any  absolute  and  invariable  rules  as  to  the  number  of  times  of 
its  allowable  exercise;  but  that  the  presumption  of  the  legality  of  such  grant, 
generally  speaking,  weakens  upon  each  additional  concurrent  verdict;  and 
that  a  third,  or  even  a  second,  grant  of  a  rehearing,  on  the  ground  of  the  evi- 
dence being  decidedly  and  strongly  against  the  verdict,  will  be  carefully  re- 
viewed, to  see  that  the  discretion  to  grant  it  has  been  justly,  wisely,  and  pru- 
dently exercised;  letting  each  case  stand,  as  to  this  question,  upon  its  pecul- 
iar issites  and  facts,  and  allowing  due  weight  to^ttie  general  considerations  of 
the  fitness  of  juries  to  find  the  facts,  and  of  the  necessity  that  there  shall  be 
some  end  to  litigation. 

7.  Now»  in  the  light  of  these  principles,  how  stands  the  case  at  bar?  The 
fundamental  inquiry  and  dispute  in  this  case  is,  did  the  d^endant  cause  thiis 
conflagration  ?  The  question  of  negligence,  or  of  due  diligence,  does  not  arise 
till  this  is  settled.  This  first  inquiry  involves  no  peculiar  subtilities,  such  as 
lurks  in  questions  of  fraud  and  questions  of  negligence.  The  plaintiff's  the- 
ory is  that  the  defendant's  engine  cast  out  sparks,  which  ignited  the  cotton, 
from  which  the  conflagration  extended  until  it  consumed  his  house.  But  no 
mtness  saw  the  fire  so  originate.  The  engine  passed  and  moved  close  by  the 
cotton.  Some  vntnesses  had  known  it  to  throw  out  sparks  elsewhere.  Fires 
some  miles  away  were  attributed  to  it.  This  fire  began  not  long  after  the  en- 
gine had  passed.  From  these  circumstances,  minutely  detailed,  plaintiff  in- 
fers that  the  engine  must  have  set  out  the  fire.  AVere  this  all  the  evidence, 
at  least  a  very  strong  suspicion  should  attach  to  the  engine  as  the  probable 
cause  of  the  calamity,  but  the  defendant  shows  that  the  engine  was  well  con- 
structed, and  supplied  with  the  most  approved  spark-arrester,  under  the  ordi- 
nary operation  of  which  the  escape  of  sparks  sufiicient  to  set  out  fire  was  im- 
probable, and  must  have  been  of  rare  occurrence.  The  force  of  the  plaintiff's 
evidence  of  the  neighborhood  of  the  engine  to  the  cotton  is  greatly  weakened 
by  the  conflicting  testimony  of  those  in  charge  of  the  engine  concerning  its 
positions  and  movements.  These  persons  were  more  likely  to  know  accurately 
ihe  facts  on  such  particular  matters,  than  mere  casual  observers,  who  had  no 
duty,  no  responsibility,  and  no  training  about  the  moving  and  the  loading  of 
cars,  the  shifting  of  switches,  and  the  conduct  of  the  engine.  So  the  inquiry 
for  the  cause  of  the  fire  wpuld  stand  were  there  no  evidence  of  a  different 
cause.  But  the  defendant  says  that  a  little  boy,  named  Amos  Ware,  thought- 
lessly struck  a  match  just  after  the  train  left,  dropped  it  into  the  cotton,  and 
thus  caused  the  fire.  Allen  Coppedge,  Frank  Shockley,  Charley  Cooper,  and 
Will  Valentine,  all  swear  positively  that  they  were  together,  playing  about  on 
the  cotton,  and  looking  at  the  new  engine,  and  that  Amos  Ware,  a  little  boy, 
W2ts  a  few  feet  behind  them;  that  tliey  heard  him  strike  a  match,  and,  on 
turning  suddenly,  saw  the  match  burning  in  his  hand;  saw  him  drop  it  be- 
tween the  bales;  saw  the  otton  blaze  up;  saw  Amos  fight  the  fire  with  his 
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hat/  and  Joined  iiim  in  similar  efforts  to  put  it  out.  We  have  carefully  scru- 
tinized the  testimony  of  these  youths,  and  -are  constrained  to  say  that,  despite 
all  criticism,  they  are  remarkably  harmonious.  Considerable  effort  was  made 
to  throw  discredit  upon  them  by  proving  that  Amos  bad  on  no  shoes  at  the 
time.  That  was  a  false  issue. '  Charley  Cooper  says:  '*Idid  not  see  the  match 
when  it  was  struck,  but  I  heard  it,  and  looked  around  just  as  he  was  taking 
it  off  his  shoes.  He  had  on  shoes.  I  am  positive  about  that"  None  of  the 
others  asserted  his  having  on  shoes.  Two  of  them  *' thought"  he  struck  it 
on  his  shoes,  but  did  not  see  it  done.  He  was  sitting  on  the  cotton  when 
they  turned  and  saw  the  match  lighted,  in  his  hand,  and  it  was  a  natural  no- 
tion that  he  had  struck  it  on  his  shoe, — as  is  very  common, — without  taking 
pains  to  notice  whether  or  not  he  bad  on  shoes.  The  positive  statement  of 
Cooper,  that  he  did  have  shoes  on,  is  quite  irrelevant.  Will  Valentine  says 
that  "he  was  barefooted,''  and  tbat  "he  struck  the  match  on  a  cotton  tie." 
The  plaintiff  also  shows  that  Amos  was  at  Stafford's  store  at  such  a  time  as 
he  claims  to  be  inconsistent  with  his  presence  when  the  cotton  began  to  burn. 
But  that  depends  upon  the  estimate  of  a  short  period  of  time,  not  claimed  to 
be  more  than  a  few  minutes, — an  estimate  made  by  witnesses  in  whose  minds, 
then,  there  seemed  no  occasion  to  keep  account  of  time.  Such  opinions  are 
of  little  weight  in  opposition  to  positive  testimony  as  to  visible  facts.  Boot 
Powell,  a  colored  drayman,  saw  these  boys  on  the  cotton.  Just  as  he  was  go- 
ing to  dinner.  Betuming  in  a  short  time,  he  saw  the  cotton  on  fire,  and  "the 
boys  were  coming  down. "  William  Willis  "saw  four  or  five  little  white  boys 
there  on  the  cotton.  They  were  fighting  the  fire  with  their  hats.  Some  of 
them  were  sitting  down  at  first,  and  the  fire  broke  out,  and  some  one  jumped 
up  and  hollered,  'You'd  better  go  back  and  put  out  that  fire.'  Some  little 
boy  ran  back,  and  began  fighting  it  with  his  hat.  ♦  *  *  They  ran  off." 
Easter  Green  saw  "a  little  white  boy  trying  to  put  the  fire  out  with  his  hat; 
then  he  ran."  Alice  Green,  living  right  in  front  of  the  cotton,  "saw  the 
boys  on  the  cotton  just  before  the  fire,  and"  (afterwards)  "trying  to  put  it 
out  with  their  hats,  and  running  away."  Sam  Mabry,  from  another  point  of 
view,  saw  the  boys  trying  to  put  the  fire  out  with  their  hats;  identi^es  Amos 
Ware  there,  at  the  time;  and  saw  them  run  away.  Fletcher  Green  saw  the 
boys  there,  on  the  cotton,  just  before  the  fire,  and  saw  them  fighting  it,  and 
then  run  away.  Amos  Ware  admitted  being  there  a  few  minutes  before  the 
fire,  but  denied  striking  the  match,  or  being  present  when  the  cotton  took 
fire,  Allen  Coppedge,  Frank  Shockley,  and  Charley  Cooper  were  white.  Will 
Valentine,  and  the  other  six  witnesses  quoted,  were  black.  Amos  was  a  little 
whi  te  boy.  None  of  these  witnesses  was  impeached.  A  witness  called  to  show 
contradictory  statements  made  by  Coppedge,  while  testifying  to  something  of 
the  sort,  bore  strong  testimony  to  his  credibility,  and  said  he  would  believe 
what  he  would  swear.  The  plaintiff's  theory  requires  the  belief  that  the  four 
boys  all  swore  a  toiUfuZ  falsehood,  and  also  strongly  infers  the  same  extreme 
estimate  of  the  six  negro  witnesses;  and  this  without  any  evidence  of  inter- 
est of  them  or  their  families.  Amos'  father  is  suing  the  railroad  for  this  con- 
flagration, and  Amos  may  have  dreaded  the  responsibility  of  the  truth.  We 
miglit  enlarge  this  array  of  confirmation  of  the  defendant's  theory,  as  to  tlie 
cause  of  the  fire.  We  think  the  evidence  that  the  little  boy  set  it  out  is  very 
strong.  Certainly,  we  cannot  hold  that  the  Judge  abused  his  discretion,  or 
failed  to  use  it  wisely,  when,  as  against  an  inference  and  the  denial  of  this 
one  hoy,  he  believed  the  mass  of  evidence  already  reviewed. 

8.  This  case,  too,  is  an  exciting  one.  A  large  part  of  the  town  of  Bames- 
ville  was  consumed  in  this  conflagration.  The  whole  community  and  tlie  en- 
tire county  were,  no  doubt,  uncommonly  wrought  up  by  this  dreadful  loss. 
Many  of  the  most  influential  citizens  were  and  are  suing  the  railroad  for  in- 
demnity. Large  damages  are  involved  in  this  and  the  kindred  cases.  In 
view  of  these  considerations,  which  the  presiding  judge  could  better  appreci- 
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ate  than  this  conrt,  we  would  be  the  more  reluctant  to  hold  it  indiscreet  in 
him  to  order  a  new  hearing  of  8o  grave  a  matter,  upon  such  a  state  of  evi- 
dence.   Judgment  afSrmed. 

(79  Ga.  564)  CAVSEY  ©.  STATE. 

(&upre7ne  Court  of  Georgia,    January  80, 1888.) 

L  Labcent— Clajm  of  Right— Publicity  op  Taking. 

When  one  takes  property  under  a  fair  claim  of  right,  it  is  not  larceuv:  and  the 
publicity  of  the  tafing  is  very  powerful  evidence  to  establish  the  bona  jlaes  of  the 
claim  of  right. 

8.  Sake. 

Where  one  went  to  a  milk  wagon,  of  which  he  had  formerly  been  the  driver,  while 
it  was  standing  in  a  public  street,  took  from  it  a  bell,  rang  it  loudly  for  some  timo, 
and,  upon  the  non-appearance  of  the  driver,  left  word  with  a  b v-stander  that  he  had 
taken  nis  bell,  and  where  it  appeared  that  he  had  bought  the  bell  pending:  his  em- 
ployment as  driver,  and  upon  nis  discharge  had  left  it,  and  his  successor  had  used 
ft,  a  verdict  finding  him  guilty  of  larceny  was  not  sustained  by  the  evidence, 
although  tiiere  was  testimony  that  the  former  employer  of  the  defendant  had  ac- 
counted to  him  for  the  value  of  the  bell  in  a  settlement  had  between  them,  but  which 
the  defendant  denied. 

(SyUaims  hy  the  CowrU) 

Error  from  city  court  of  Macon;  Harris,  Judge. 

Indictment  for  larceny.  Causey  was  convicted  of  stealing  a  bell.  A  mo- 
tion for  a  new  trial  was  made,  and  overruled,  and  defendant  brings  error. 

Steed  c6  Wimberly,  for  plaintiff  in  error.  /.  X.  Hardeman,  Sol.  Gen., 
for  the  State. 

Bleckley,  C.  J.  Causey  was  tried  for  stealing  a  bell.  He  had  been  driv- 
ing a  milk  wagon  for  Mr.  Gunn  in  the  city  of  Macon,  and  had  bought  a  bell 
to  be  used  in  warning  or  attracting  customers,  and  upon  being  discharged  by 
Mr.  Gunn  had  left  his  bell.  He  found  otiier  employment,  and  Mr.  Gunn  en- 
gaged a  successor  to  him  in  driving  the  milk  wagon,  and  the  bell  was  turned 
over  to  his  successor,  who  used  it  for  some  time.  On  one  occasion  he  left 
his  wagon  in  a  public  street  in  Macon,  and  Causey  went  to  the  wagon  to  get 
his  bell.  Kot  finding  the  driver  there,  he  took  up  the  bell,  and  rang  it  loudly 
for  some  time, — perhaps  a  minute.  No  one  came,  and  Causey  turned  to  a  by- 
stander whom  he  knew,  (there  were  several  persons  present,)  and  requested 
him  to  tell  the  driver  when  he  came' that  he  had  tak^n  his  bell.  The  message 
was  not  delivered,  because  the  person  to  whom  it  was  committed  failed  to  re- 
member it;  and  the  new  driver  prosecuted  Causey  for  stealing  the  bell.  He 
was  tried  in  the  city  court  without  a  jury.  The  judge  found  him  guilty,  and 
sentenced  him  to  a  punishment  for  the  offense  as  a  misdemeanor.  He  made 
a  motion  for  a  new  trial,  on  the  ground  that  the  conviction  was  contrary  to 
law,  and  without  sufficient  evidence,  and  the  motion  was  denied. 

In  the  argument  of  the  case  here,  the  solicitor  general,  representing  the 
state,  conceded  that  a  new  trial  ought  to  be  granted;  and  we  agree  with  him 
that,  taking  all  the  facts  and  circumstances  together,  there  is  a  fair  presump- 
tion that  Causey  acted  under  a  bona  fide  claim  of  right.  The  evidence  was 
pretty  decided  that  he  had  left  the  bell  as  the  property  of  Mr.  Gunn,  his  em- 
ployer, and  that  Mr.  Gunn  had  accounted  to  him  for  the  purchase  of  the  bell 
in  settling  their  accounts  for  milk  money.  The  real  question  was  whether 
that  accounting  took  place.  Causey,  at  the  trial,  had  a  book,  kept  in  his  way, 
in  which  he  stated  he  entered  his  receipts  and  payments,  and  he  submitted 
that  book.  It  seems  not  to  have  been  very  intelligible,  and  doubtless  it  was 
his  unfortunate  manner  of  keeping  books  that  disabled  him  from  replying  to 
this  evidence.  It  was  very  likely  that  the  witness  Mr.  Gunn  thouglit  that  the 
bell  had  been  accounted  for;  and  indeed,  if  he  was  a  truthful  man,  he  did, 
(and  we  assume  that  he  was.)    But  he  was  probably  mistaken,  and  the  cir- 
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cumstances  under  which  the  bell  was  taken  tend  veij  strongly  to  show  that 
he  was  mistaken;  and  this  book,  if  it  could  have  been  made  available  to  this 
man,  would  have  indicated  the  good  faith  of  his  claim  of  right.  The  author- 
ities are  abundant  that,  when  one  takes  property  under  a  fair  claim  of  right, 
it  is  not  larceny;  and  ihe  publicity  of  the  taking  is  very  powerful  evidence  to 
establish  the  bona  fides  of  the  claim  of  right.  There  could  hardly  have  been 
greater  publicity,  because  this  was  done  in  an  open  street,  near  the  heart 
of  the  city,  as  we  wouid  infer  from  the  evidence,  and  the  ringing  of  the  bell 
was  loud  enough  to  be  heard  in  adjacent  streets;  so  the  witnesses  testified. 
It  seems  he  made  a  sort  of  bell-ringing  proclamation  that  he  was  about  to  re- 
sume his  ancient  possession,  and  seemed  to  desire  it  to  be  known  and  ob- 
served of  all  men;  and  that  is  a  very  strong  circumstance  in  favor  of  the 
man's  innocence.  In  addition  to  this,  he  proved  a  good  character  for  honesty 
and  integrity.  He  appears,  from  this  record,  to  be  a  man  of  excellent  stand- 
ing for  a  colored  man,  and  it  is  very  probable  that  he  is  innocent  of  the  crime 
of  larceny;  and  we  reverse  the  judgment,  and  direct  that  the  case  be  tried 
again.  As  to  claim  of  right,  see  1  Hale,  P.  G.  509;  2  Russ.  Crimes,  163;  2 
Archb.  Crim.  PI.  &  Pr.  1183;  1  Whart.  Grim.  Law,  8  884;  1  Bish.  Grim.  Law, 
§  884;  Id.  §  297;  Id.  §  851.  As  to  open  taking,  seel  Hale.  P.  C.  509;  2  Russ. 
Crimes,  158;  2  East,  P.  C.  661;  2  Bish.  Crim.  Law,  §  842,  note  1;  2  Archb. 
Crim.  PI.  &  Pr.  1183,  note  1.    Judgment  reversed. 


(79  Oa.  268)  ^  ^      7  tt 

Sargent  et  al.  v.  Henderson. 
(Supreme  Court  of  Georgia,    January  80, 1888.) 

I.  PaRTOERSHIP— AUTHORITT  OP  PARTNER— ScOPE  OF  BUSINESS. 

Where  a  member  of  a  partnership,  formed  for  the  purpose  of  growing  and  selling 
seeds  for  agricultural  purposes,  orders  and  receives  a  large  quantity  of  roses  and 
carnations  from  one  wnom  the  record  shows  was  acquainted  with  the  business  of 
the  firm,  such  an  order  is  beyond  the  scope  of  the  partnership  authority,  and  will 
not  bind  the  firm. 
9.  Same— Authority  op  Partner— Ratipioation. 

Where  the  evidence  shows  that  the  partner  making  the  purchase  has  endeavored 
to  carefully  conceal  the  entire  transaction  from  his  copartner,  held,  there  was  no 
ratification  of  the  transaction  by  the  copartaer,  unless  he  knew  of  it,  or  could  have 
known  of  it  by  exercising  his  rights  as  partner. 

Error  from  city  court  of  Macon;  Harris,  Judge. 

Hardeman  ^  JDavU,  for  plaintiffs  in  error.  8teed  di  Wimberly,  for  defend- 
ant in  error. 

Simmons,  J.  Peter  Henderson  brought  his  action  gf  complaint  against 
Sargent  &  Mansfield,  in  the  city  court  of  Macon,  on  an  account  which  he  al- 
leged the  defendants  owed  him  and  refused  to  pay.  The  account  was  for 
6,000  roses,  1,000  assorted  carnations,  and  400  roses,  amounting  in  the  aggre- 
gate to  8822,  with  a  credit  of  $240.  Mansfield,  one  of  the  firm  of  Sargent  & 
Mansfield,  defended,  and  filed  (1)  the  plea  of  general  issue;  and  (2)  a  plea 
that  "neither  this  defendant,  nor  the  firm  of  Sargent  &  Mansfield,  nor  any 
one  authorized  for  it  or  for  this  defendant,  purchased  the  goods  from  the 
plaintiff  which  were  the  subject-matter  of  this  suit;  that  the  goods  in  said  ac- 
count sued  upon  were  not  contracted  for  by  any  one  authorized  to  bind  this 
defendant  or  said  partnership  therefor;  that  said  contracted  purchase  is  not 
within  the  scope  of  the  partnersliip  business  of  Sargent  &  Mansfield,  nor  has 
said  contract  to  purchase  ever  been  ratified  by  said  Sargent  &  Mansfield  or 
this  defendant.  Upon  the  trial  of  the  case,  the  jury,  under  the  charge  of  the 
court,  returned  a  verdict  for  the  plaintiff.  A  motion  was  made  for  a  new 
trial,  upon  the  several  grounds  contained  therein,  and  was  overruled  by  the 
court,  and  the  defendants  excepted.  It  appears  from  the  evidence,  as  dis- 
closed by  this  record,  that  the  firm  of  Sargent  &  Mansfield  was  formed  for 
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the  purpose  of  growing  seed,  such  as  coriit  cabbage,  egg-plants,  and  beans 
and  peas.  Mansfield  furnished  the  land,  to-wit,  the  inclosure  in  the  mile- 
track  of  the  fair  ground  at  Macon,  and  $2,000  in  cash.  Sargent  was  to  plant 
the  seed  and  cultivate  them  on  his  farm,  and  to  sell  the  same,  and  was  to 
have  a  general  superintendence  of  the  affairs  of  the  farm;  Mansfield  being  en- 
gaged in  another  and  different  busi-ness.  During  the  continuance  of  said 
farm,  it  appears  that  Sargent,  without  the  knowledge  or  consent  of  Mansfield, 
ordered  from  Peter  Henderson  roses  and  carnations  set  out  in  his  bill  of  par- 
ticulars attached  to  this  complaint.  He  drew  a  draft  on  the  firm  for  8240  in 
part  payment  of  the  plants  so  ordered;  which  draft  was  paid  by  Sargent  with- 
out Mansfield  knowing  that  the  draft  had  been  drawn  or  paid  by  Sargent. 
Subsequent  to  the  drawing  and  paying  of  this  draft  by  Sargent,  Sargent  or- 
dered the  balance  of  the  plants.  These  transactions  occurred  in  December. 
1883,  and  January,  1884.  The  firm  of  Sargent  &  Mansfield  was  dissolved 
in  February,  1884.  It  appears,  also,  from  the  record,  that  the  first  knowl- 
edge  that  Mansfield  had  of  these  transactions  was  in  June,  1884, — sev- 
eral months  after  the  dissolution  of  the  firm ;  that  he  immediately  wrote  to 
Henderson,  and  notified  him  that  the  transaction  was  without  the  scope  of 
the  business  of  the  firm,  and  he  would  not  be  bound  by  it.  It  appears,  fur- 
ther, that  Henderson  shipped  the  plants  to  Sargent  &  Mansfield,  but  when 
they  arrived  in  Macon  they  were  not  carried  to  said  farm  of  the  firm,  but 
were  received  at  the  store  of  £.  M.  Sargent  &  Co.,  nearly  a  mile  from  said 
farm  of  Sargent  &  Mansfield;  and  that  £.  M.  Sargent  &  Co.  sold  a  portion  of 
the  plants,  and  delivered  the  balance  of  them  to  Uilman,  who  appears  to  have 
formed  a  partnership  with  Sargent  for  the  purpose  o.f  growing  plants.  The 
portion  that  Ullroan  received  were  planted  by  Sargent  in  Ullman's  land,  two 
miles  from  the  city  of  Macon,  in  an  opposite  direction  from  said  firtn  of  Sar- 
gent &  Mansfield.  This  purchase  of  the  roses  and  carnations,  and  the  sale 
of  the  same,  and  the  payment  of  the  draft,  never  went  in  the  books  of  Sar- 
gent &  Mansfield,  but  upon  the  books  of  said  £.  M.  Sargent  &  Go.  The  let- 
ter-heads used  by  the  firm  contained  the  following:  ''Cabbage,  Collard,  and 
Vine  Seed.  Sargent  &  Mansfield,  Seed-Growers,  P.  O.  Box  367,  Macon,  Ga., 
U.  S.  A."  Under  these  letter-heads,  £.  M.  Sargent,  using  the  firm  name,  or- 
dered these  goods. 

The  third  exception  is  that  the  court  charged  as  follows:  "I  charge  you, 
further,  that  it  was  the  duty  of  Mansfield,  if  he  was  in  partnership  with  Sar- 
gent, to  keep  posted  as  to  the  acts  and  doings  of  Sargent,  and  to  govern  him- 
self accordingly."  We  think  the  exception  to  this  part  of  the  charge  is  well 
taken.  In  our  opinion,  it  puts  a  duty  upon  Mansfield  which  the  law  does  not 
put.  In  effect,  it  instructs  the  jury  that,  if  there  was  a  partnership  between 
Sargent  and  Mansfield,  it  was  Mansfield *s  duty  to  watch  all  the  actions  of 
Sargent,  whether  within  the  scope  of  the  partnership  or  not.  It  compelled 
Mansfield  to  keep  his  partner,  Sargent,  under  constant  surveillance,  not  only 
as  to  the  acts  of  the  partnership,  but  as  t(/all  of  his  acts;  and  the  inference 
from  the  charge  is  that,  unless  he  "kept  posted''  as  to  all  of  Sargent's  acts,  he 
was  bound  thereby,  whether  the  acts  were  within  the  scope  of  thepartnei'ship 
or  not.  The  evidence  in  this  record  discloses  the  fact  that  Sargent  was  a 
member  of  two  other  firms, — one,  for  the  purpose  of  buying  and  selling  seed 
of  all  kinds;  the  other,  for  the  purpose  of  raising  flowers.  It  would  have 
been  a  gieat  hardship  on  Mansfield  to  require  him  to  "keep  posted"  as  to  all 
the  acts  of  Sargent  in  connection  with  his  business  as  an  individual,  or  as  a 
member  of  the  other  two  firms;  nor  do  we  think  the  law  imposes  this  duty 
upon  a  partner. 

2.  The  main  question  in  this  case  is  whether  Mansfield  is  liable  for  these 
articles  sued  for,  and  whether  the  contract  made  by  Sargent  for  tlieir  pur- 
chase was  within  the  scope  of  the  partnersiiip.  We  do  not  think  he  is  liable, 
under  the  facts  as  disclosed  by  the  evidence  in  the  record.    The  partnership 
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was  formed  for  the  purpose  of  growing  seeds,  and  selling  the  same.  On  the 
letter-heads  of  the  firm  they  style  themselves  "seed-growers/'  and  mention 
"cabbage,  collard,  and  vine  seed"  as  the  particular  varieties  which  they  pro- 
pose to  raise.  That  was  a  specific  and  particular  kind  of  business,  and  be- 
longed properly  to  agriculture.  The  plants  ordered  by  Sargent,  as  a  member 
of  the  firm  of  Sargent  &  Mansfield,  were  roses  and  carnations.  These  arti- 
cles have  no  connection  with  the  business  of  agriculture,  but  belonged  to  an- 
other depaitment,  to-wit,  floriculture.  It  seems  to  us,  therefore,  that  any 
person  who  was  acquainted  with  the  busine45s  of  Sargent  &  Mansfield  as  seed- 
growers  for  agricultural  purposes,  as  Henderson  seems  to  have  been,  from 
this  record,  ought  to.  have  known  that  an  order  for  $822  worth  of  flowers 
would  be  beyond  the  scope  of  a  partnership  for  growing  seed  for  agricultural 
purposes.  The  plaintiff,  in  his  own  testimony,  seems  to  have  thought  this, 
for  he  says  that  he  thought  perhaps  they  had  enlarged  their  business.  It  was 
argued  before  us  that,  even  though  this  view  might  be  true,  the  jury  had 
found  by  their  verdict  that  Mansfield  had  ratified  these  acta-^First,  by  his 
long  acquiescence;  and,  secondly,  by  the  fact  that  a  draft  for  a  part  of  these 
goods  had  been  paid  by  Sargent  &  Mansfield.  We  think  the  evidence  clearly 
shows  that  Mansfield  never  knew  of  this  transaction  until  some  months  after 
the  dissolution  of  the  firm.  Sargent  made  a  contract  beyond  the  scope  of  his 
authority  and  never  revealed  it  to  Mansfield.  The  goods  were  not  received 
by  the  firm  of  Sargent  &  Mansfield  where  it  was  likely  Mansfield  might  have 
seen  them.  They  were  taken  by  Sargent  to  the  store  of  E.  M.  Sargent  &  Co., 
and  there  disposed  of.  There  was  nothing,  so  far  as  appears  from  the  evi- 
dence in  the  record,  to  put  Mansfield  on  any  sort  of  notice  that  his  pai*tner 
was  going  beyond  the  scope  of  the  partnership.  The  evidence  shows,  also, 
that  he  knew  nothing  nothing  of  the  draft,  or  of  its  payment  by  Sargent: 
that  it  was  never  put  upon  the  books  of  Sargent  &  Mansfield,  but  upon  the 
books  of  E.  M.  Sargent  &  Co.  The  roses  and  carnations  were  not  planted 
upon  the  farm  of  Sargent  &  Mansfield,  but  upon  the  farm  of  Sargent  &  Ull- 
man,  which  was  two  miles  from  the  farm  of  Sargent  &  Mansfield,  in  an  oppo- 
site direction.  We  cannot  see,  therefore,  how  Mansfield  could  have  ratified 
these  acts,  unless  he  had  first  known  something  of  them,  or  could  have  known 
of  them  by  exercising  his  rights  as  a  partner.  It  seems,  from  the  record,  that 
Sargent  kept  all  these  unwarranted  transactions  concealed  from  Mansfield, 
and,  as  said  before,  Mansfield  knew  nothing  about  them  until  long  after  the 
dissolution  of  the  flrm. 

8.  But  it  is  claimed  that  Mansfield  ought  to  be  held  liable  because  he  formed 
this  pai-tnership  with  Sargent,  and  thereby  held  him  out  to  the  world  as  an 
honest  and  responsible  man;  and  for  this  reason  he  ought  to  suffer,  instead 
of  Henderson,  who  is  claimed  to  be  an  innocent  third  party.  That  is  a  sound 
proposition  of  law,  but  we  do  not  think  it  is  applicable  to  the  facts  of  the 
case.  If  Sargent  had  acted  within  the  scope  of  the  partnership,  whatever  he  did 
Mansfield  would  have  been  bound  by,  whether  Mansfield  got  the  benefit  of 
his  contracts  or  not.  If  Sargent  had  cheated  and  defrauded  third  parties,  and 
had  acted  within  the  scope  of  the  partnership,  Mansfield  would  have  been 
bound,  because  he  was  Mansfield's  agent  to  act  in  all  matters  within  the  scope 
of  the  partnership.  We  think  we  have  shown  that  this  transaction  was  be- 
yond the  scope  of  the  partnership.  If  it  was,  then  we  apprehend  no  one 
will  contend  that  the  partner  is  bound  by  the  acts  of  his  agent  when  the 
agent  exceeds  his  authority.  Sargent  having  exceeded  his  authority,  making 
this  contract  beyond  the  scope  of  the  partnership,  we  do  not  think  that  Mans- 
field, the  other  partner,  is  bound  thereby.    Judgment  reversed. 
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(79  Ga.  581)  ^  ^  ^      , 

Hamlin  v.  Rogers  et  ah 

(Supreme  Court  of  Oeorgia.    February  13, 1888.) 

BloBTOAOES— Poreci/>sure^Attornet'b  Febs. 

In  a  suit  to  foreclose  a  mortgage  containing  a  covenant  fixing  the  amount  of  an 
attorney's  fee  in  such  a  proceeding,  there  can  be  no  greater  recovery  than  for  the 
amount  specified  in  the  note  which  the  mortgage  secures. 

Error  from  city  court  of  Macon ;  Harris,  Judge. 

Lofton  (&  More,  for  plaintiff  in  error.  /,  T.  Nishet  and  P.  W.  Edge,  for 
defendants  in  error. 

Blandford,  J.  Hamlin  executed  his  promissory  note  payable  to  Rogers, 
Worsham  &  Co.,  as  agents  of  John  Merryman  &  Co.,  for  ;$i01.25  principal, 
together  with  10  per  cent,  for  attorney's  fees  in  case  suit  should  be  instituted. 
He  afterwards  executed  to  the  same  parties  a  mortgage  upon  certain  prop- 
erty, to  secure  the  payment  of  this  note;  and  into  the  mortgage  a  covenant 
w^is  engrafted  that,  in  case  the  mortgage  should  be  foreclosed,  50  per  cent, 
should  be  added  for  attorney's  fees  and  expenses.  This  mortgage  was  fore- 
closed for  the  principal  amount  of  the  note,  and  50  per  cent.,  tl»e  amount  ex- 
pressed in  the  mortgage,  for  attorney's  fees  and  expenses.  Execution  issued, 
and  was  levied  upon  the  property  described  in  the  mortgage.  Hamlin  inter- 
posexl  an  affidavit  of  illegality,  the  main  ground  of  which  was  that  the  mort- 
gage could  not  be  foreclosed  for  the  50  per  cent,  expressed  in  the  mortgage, 
and  that  the  plaintiffs  could  only  collect  the  10  per  cent,  expressed  in  the  note. 
Upon  the  trial,  the  court  allowed  the  plaintiffs  to  introduce  testimony  to  show 
what  were  reasonable  attorney's  fees  in  sucii  a  case.  Mr.  Dessau,  an  attor- 
ney at  law,  was  introduced  as  a  witness,  and  testified  that  $]0  was  a  reason- 
able fee  for  the  foreclosure,  and  $15  a  reasonable  fee  for  conducting  the  case 
through  the  trial  then  in  progress;  making $25  in  all.  A  verdict  was  had  for 
the  plaintiffs  for  the  amount  of  the  note,  and  $25  attorney's  fees.  A  motion 
for  new  trial  was  made,  which  was  refused,  and  the  plaintiff  in  error  ex- 
cepted. 

One  of  the  main  grounds  of  the  motion  was  that  the  court  erred  in  allow- 
ing the  testimony  of  Mr.  Dessau  as  to  attorney's  fees.  We  think  the  court 
erred  in  admitting  this  testimony.  The  mortgage  was  given  to  secure  the 
payment  of  the  note,  and  the  note  specified  10  per  cent,  attorney's  fees. 
There  could  be  no  greater  recovery  than  10  per  cent,  for  attorney's  fees.  If 
the  plaintiffs  desire  to  recover  more  than  this  for  a  breach  of  the  covenant  of 
the  mortgage,  they  must  biing  a  separate  action.  It  could  not  be  recovered 
upon  the  foreclosure  of  the  moi*tgage  in  this  manner.  We  think  the  verdict 
of  the  jury  is  for  $15  too  much;  but  this  is  a  small  case,  and  we  affirm  the 
judgment,  with  directions  to  the  court  below  to  require  the  plaintiffs  to  write 
off  $15  from  the  judgment.  If  they  refuse  to  do  this,  the  court  is  directed  to 
grant  a  new  trial.    Judgment  a£Brmed,  with  directions. 


(79  Qa.  666) 

LiYERPOOL  &  London  &  Globe  Ins.  Co.  v,  Morris. 

(Supreme  Court  of  Oeorgia.    February  18, 1888.) 

Ihbukakcb— Conditions— Parol  Evidence. 

In  an  action  upon  a  fire  insurance  policy,  plaintiff  alleging  his  full  compliance 
with  the  terms  of  the  policy,  and  not  alleging  fraud  or  mistake  in  its  execution,  or 
asking  to  have  it  reformed,  and  the  company  alleging  as  a  defense  plaintifT^s  hreach 
of  some  of  the  conditions  in  the  policy,  it  is  error  to  allow  plaintiff  to  show  by  parol 
evidence  that  he  never  agreed  to  those  conditions ;  his  declaration  not  making  a  case 
allowing  such  testimony. 

Error  from  superior  court,  Muscogee  county;  Willis,  Judge. 
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Action  by  Frank  P.  Morris  against  the  Liverpool  &  London  &  Globe  Insur- 
ance Company  upon  a  policy  of  fire  insurance.  Plaintiff  obtained  judgment* 
and  defendant  brings  error. 

Peahody,  Brannon  <fc  Battle^  for  plaintiff  in  error.  L.  F,  Garrard,  for 
defendant  in  error. 

Simmons,  J.^  It  appears  from  the  record  in  this  case  that  Frank  P.  Mor- 
ris brought  his  action  against  the  Liverpool  So  London  &  Globe  Insurance 
Company  on  a  fire  insurance  policy,  wherein  he  alleged  thai  on  the  9th  of 
October,  1B85,  the  defendant  agreed,  for  a  stipulated  sum,  to  insure  him 
against  losses  by  fire  to  a  certain  frame  building,  and  the  stock  of  goods 
therein,  situated  about  nine  miles  from  Stinson,in  the  county  of  Meriwether, 
for  the  full  term  of  one  year  from  the  date  thereof;  that  on  the  night  of  the 
17th  of  January,  1886,  said  building,  and  the  goods  contained  therein,  were 
totally  destroyed  by  fire;  and  that  on  the  18th  of  January,  1886,  he  gave  no- 
tice in  writing  to  the  defendant  of  said  loss,  and  on  the  2d  of  February  rend- 
ered on  oath  to  the  defendant  due  and  legal  proof  of  said  loss,  and  demanded 
payment  therefor,  which  was  refused  by  the  defendant;  that  more  than  60 
days  had  elapsed  after  due  notice  and  proof  of  loss  were  given  to  the  defend- 
ant before  the  commencement  of  this  action,  and  that  more  than  60  days  had 
elapsed  since  demand  was  made  on  the  defendant  to  pay  the  loss,  and  an  ab- 
solute refusal  had  been  made  by  the  defendant  to  pay  the  same.  He  further 
alleged  that  the  loss  was  occasioned  without  fault  or  negligence  on  his  part; 
and  that  he  had  complied  with  and  performed  kll  the  conditions  of  the  policy, 
whereby  the  defendant  became  liable  to  pay,  and,  in  consideration  thereof,  as- 
sumed and  promised  to  pay,  said  loss  when  thereunto  requested;  and  that  the 
defendant,  its  said  promises  and  undertaking  not  regarding,  lias  never  per- 
formed the  same  when  so  demanded,  to  the  damage  of  the  petitioner  $2,000. 
A  copy  of  the  insurance  policy  was  attached  to  the  declaration.  Among  other 
stipulations  in  the  policy  was  the  following:  "It  is  understood  and  agreed 
that  the  assured  shall  keep  a  set  of  books  showing  a  record  of  his  or  their  busi- 
ness, including  all  purchases  or  sales,  both  for  cash  or  credit,  as  w^ell  as  a  copy 
of  last  inventory,  to  be  kept  in  an  iron  safe,  or  removed  from  the  store  .at 
night."  The  defendant  filed  two  pleas  to  this  action.  The  first  was  the  gen- 
eral issue;  the  second  was  as  follows:  "And,  for  further  plea  in  this  behalf, 
this  defendant  says  that  the  plaintiff  ought  not  to  have  and  maintain  his 
aforesaid  action  against  it,  because  this  defendant  made  and  issued  the  policy 
of  insurance  set  forih  and  described  in  the  plain  tiff  ^s  declaration,  upon  the  ap- 
plication and  request  of  the  plaintiff,  in  which  said  application  it  was  under- 
stood and  agreed  that  the  assured  should  keep  a  set  of  books  showing  a  record 
of  his  business,  including  all  purchases  or  sales,  both  for  cash  or  on  credit,  as 
well  as  a  copy  of  the  last  inventoiy  taken  by  the  assured  of  his  stock  of  goods 
previous  to  the  issuance  of  the  said  policy;  and  that  the  assured  would  keep 
said  set  of  books  and  copy  of  the  inventory  in  an  iron  safe,  or  that  he  would 
remove  the  same  from  the  store  at  night.  And  this  defendant  says  that  said 
agreement  was  included  in  and  made  a  part  of  said  policy  of  insurance,  and 
that  said  policy  was  so  made  and  issued  by  this  defendant  upon  the  faith  of 
said  understanding  and  agreement  made  by  the  plaintiff;  and  the  plaintiff 
failed  and  neglected  to  keep  and  perform  his  said  agreement,  but,  on  the  other 
hand,  did  not,  and  would  not,  keep  said  books  and  a  copy  of  said  inventory  in 
a  iron  safe,  and  did  not,  and  would  not,  remove  the  same  from  the  store- 
house of  the  plaintiff  at  night,  but  did  carelessly  and  negligently  leave  said 
books  and  copy  of  inventory  In  said  store  at  night,  the  same  not  being  kept 
in  an  iron  safe,  or  otherwise  kept  In  such  manner  as  to  preserve  them  against 
fire;  that  said  books  and  copy  of  inventory  were  left  in  said  store  at  the  time 

iBleckubt,  C.  J.,  was  providentially  prevented  from  presiding  in  this  case. 
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of  the  fire  which  consumed  said  store,  and  in  the  night-time,  whereby  said 
books  and  copy  of  inventory  were  entirely  lost  and  destroyed;  that  the  object 
and  purpose  of  said  understanding  and  agreement  was  that  said  books  and 
copy  of  inventoi7  might  be  preserved  in  case  the  store-house  should  be  de- 
stroyed by  fire,  and  the  goods  therein  bnmed,  so  that  the  amount  and  value 
of  the  goods  as  contained  in  said  store,  and  which  were  covered  by  said  pol- 
icy, might  be  ascertained;  that  by  reason  of  the  destruction  of  said  books  and 
copy  of  inventory,  it  is  not  possible  to  ascertain  the  extent  of  the  loss  of  the 
plaintiff,  or  the  amount  due  and  payable  on  said  policy."  Upon  the  trial  of 
the  case,  the  jury,  under  the  charge  of  the  court,  found  a  verdict  for  the  plain- 
tiff; and  the  defendant  moved  for  a  new  trial,  upon  the  several  grounds  con- 
tained in  the  motion,  which  was  overruled,  and  he  excepted.  The  tenth, 
eleventh,  twelfth,  and  thirteenth  grounds  complained  that  the  court  erred  in 
admitting,  over  objection  of  the  defendant,  the  sayings  of  the  plaintiff  and 
agent  of  the  defendant  pending  the  negotiations  fur  this  policy  of  insurance. 
Before  the  application  made  by  the  plaintiff  for  this  insurance  policy  was  put. 
in  evidence  by  the  defendant,  the  plaintiff  sought  to  attack  it,  and  to  show 
that' he  did  not  make  the  answer  set  out  in  said  application,  wherein  it  was 
stated  that  he  promised  to  keep  his  books  in  an  iron  safe,  or  else  carry  them 
home  at  night;  but  that,  on  the  contrary,  he  declined  to  make  the  promise 
contained  in  the  application  to  this  effect.  To  this  testimony  the  defendant 
objected,  and  the  oljjection  was  overruled  by  the  court,  and  the  witness  per- 
mitted to  answer  the  question,  and  to  state  that,  when  the  application  was 
presented  to  him  by  the  agent  of  the  defendant,  he  refused  to  make  said  prom- 
ise. 

It  appears  from  the  testimony  in  this  case,  as  disclosed  by  the  record,  that 
this  application  was  made  on  the  9th  of  October,  1885;  that  shortly  thereafter 
the  company  accepted  the  application,  and  issued  the  policy,  and  it  was  de- 
livered to  the  plaintiff;  that  he  accepted  it,  and  kept  it  until  the  fire  occurred 
and  his  property  was  destroyed ;  whereupon  he  gave  the  notice  required  by 
the  policy,  and  made  out  a  proof  of  loss.  The  company  having  refused  to  pay 
the  same,  he  brought  suit  upon  the  policy,  and  alleged  in  his  declaration  that 
he  had  complied  with  all  the  terms  and  conditions  of  the  policy.  He  did  not 
allege  that  there  was  no  condition  in  the  policy  to  the  effect  that  he  was  to 
keep  his  books  in  an  iron  safe,  or  remove  them  from  the  store  at  night,  or 
that,  if  such  a  condition  was  in  the  policy,  it  was  put  there  byf raud,  accident, 
or  mistake,  or  that  he  had  no  knowledge  of  the  condition  being  in  the  policy; 
nor  did  he  seek  in  his  declaration  in  any  way  to  avoid  said  condition,  or  to  ex- 
plain why  be  was  not  bound  by  it,  or  to  reform  the  instrument  so  that  the 
condition  might  be  stricken  out,  and  the  instrument  be  made  to  speak  the 
truth  as  he  understood  it  and  claimed  it  to  be.  No  allegations  of  this  sort  be- 
ing in  his  declaration,  we  hold  that  the  court  committed  error  in  allowing 
parol  testimony  to  show  that  he  did  not  agree  to  this  condition,  and  that  he 
was  not  bound  thereby.  Instead  of  making  allegations  explaining  or  show- 
ing why  he  was  not  bound  by  this  condition,  he  brought  his  action  on  the 
policy,  setting  out  this  condition  therein,  and  alleging  that  he  had  corophed 
with  it.  We  do  not  think,  therefore,  that  he  could  attack  it  in  the  manner 
he  was  allowed  to  in  the  court  below;  especially  as  he  had  laid  no  foundation, 
by  proper  pleading,  for  the  admissibility  of  the  parol  testimony  which  he  was 
allowed  by  the  court  to  introduce  to  the  jury.    Judgment  reversed. 

era  Oa.  538) 

Hatcher  et  al,  v.  First  Nat.  Bank  of  MECHAincsBURG. 

{Swpreme  Court  of  Georgia,    February  6, 1888.) 

L  DiscovEBT— At  Law— Interrogatories. 

There  was  no  error  in  refusing  to  dismiss  this  case,  or  to  continue  it,  on  motion 
of  the  defendants,'  on  the  groundthat  they  had  filed  exceptions  to  the  execution  and 
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return  of  the  commission  sued  out  by  them  to  obtain  disoorery  at  law  from  the 
plaintiff,  because  certain  letters  were  referred  to  as  attached  or  inclosed  which 
were  not  so  attached  or  inclosed  in  the  commission.  The  bUl  of  exceptions  alleged 
that  the  exceptions  to  the  execution  and  return  of  the  commission  were  filed  on 
September  28, 1885,  which  was  before  the  cause  of  action  matured,  or  the  suit  was 
brought.  The  letters  were  probably  immaterial;  the  answers  being  very  full  and 
apparently  frank  in  disclosing  the  whole  transaction.  It  does  not  appear  that  any 
notice  of  the  exceptions  was  given  to  the  opposite  party.  It  is  stated  in  the  excep- 
tions that  the  commission,  interrogatories,  and  answers  are  thereto  attached,  but 
no  conunission  appears;  no  entry  of  filing  appears  upon  the  interrogatories;  nor 
does  it  appear  that  notice  of  the  filing  was  ever  given  to  the  adverse  party,  as  re- 
quired by  the  statute  relating  to  discovery  at  law;  nor  were  the  interrogatories  ad- 
dressed to  the  plaintiff;  nor  were  the  names  of  any  persons  inserted  in  them;  nor 
does  it  appear  that  the  names  of  any  witnesses  were  set  out  in  the  commission,  if 
there  was  one. 

8.  Same. 

Where  the  discovery  at  law  was  sought  against  a  plaintiff  corporation,  it  was  not 

sufficient  to  exhibit  interrogatories  to  ** ,  presiaent,  and ,  cashier,  of  the 

plaintiff,  whose  names  are  to  the  defendants  unknown,  and  who  are  material  wit- 
nesses for  the  defendants.  ^  It  would  be  easy,  in  the  exercise  of  ordinary  diligence, 
to  discover  the  names  of  the  president  and  cashier  of  a  bank  located  in  Pennsylva- 
nia, though  the  action  was  proceeding  in  Georgia. 

S.  Same— At  Law— Corporations. 

The  statute  in  respect  to  discovery  does  not  seem  adapted  to  obtaining  a  discovery 
from  a  corporation.  It  is  only  from  some  plaintiff  who  can  testify,  and  who,  if  re 
siding  in  the  county,  could  be  subpoenaed  as  a  witness. 

i.  Same— At  Law— Notice. 

It  does  not  appear  that  the  plaintiff  ever  had  anything  to  do  with  the  execution 
of  these  interrogatories,  or  waived  any  of  the  points  of  objection  mentioned  above, 
or  that  it  assumed  the  burden  of  having  the  interrogatories  executed.  If  the  de- 
fendants examined  either  of  these  officers  of  the  bank  without  complying  with  the 
statute  in  reference  to  giving  notice  that  they  had  filed  their  interrogatories,  etc., 
the  burden  would  be  on  them  to  have  such  interrogatories  correctly  executed ;  and, 
when  they  took  exoeption  to  the  sufflcienoyof  the  execution,  they  should  have  given 
notice  of  it  to  the  opposite  party. 

{Syllaiyua  by  the  Court,) 

Error  from  city  court  of  Macon;  Harris,  Judge. 

Hill  i&  Harris  and  Lyon  <&  SitteSt  for  plaintiffs  in  error.  Lanier  A  Anders 
9on,  for  defendant  in  error. 

Bleckley,  G.  J.  The  defendant  in  error  was  an  incorporated  bank  of 
Pennsylvania,  and  brought  action  against  Hatcher  &  Co.  upon  a  negotiable 
instrument,  payable  to  and  indorsed  by  the  Taylor  Manufacturing  Company. 
Hatcher  &  Co.  made  a  defense  that  perhaps  would  have  been  good  against  the 
payees  of  the  note,  but  not  good  against  the  plaintiffs  in  the  action,  unless 
they  could  be  affected  without  notice  of  the  defense.  For  the  purpose  of  prov- 
ing such  notice,  Hatcher  &  Co.  took  the  evidence  of  the  cashier  of  the  bank; 
and  when  their  case  was  called  for  trial  their  counsel  made  a  motion,  first,  to 
dismiss  it,  which  was  denied,  and  then  to  continue,  which  was  also  denied. 
The  bill  of  exceptions  represents  this  motion  thus:  "Upon  the  calling  of  said 
case  for  trial,  defendants  moved  the  court  to  dismiss  the  same,  and,  after  re- 
fusal to  dismiss,  to  continue  the  same,  upon  the  following  grounds,  to-wit: 
That  on  September  23, 1885,  the  defendants  filed  ceitain  exceptions  to  the  ex- 
ecution and  return  of  the  commission  sued  out  in  the  above  case  by  the  de- 
fendants to  obtain  discovery  at  law  from  the  plaintiff;  said  exceptions  being 
as  follows:  « Defendants  except  to  the  answers  to  the  interrogatories  in  the 
above  case  sued  out  to  obtain  discovery,  because  they  refer  to  certain  letters 
as  attached  or  inclosed,  and  none  such  are  attached  or  inclosed  in  the  com- 
mission.'" 

It  will  be  observed  that  the  date  was  the  23d  of  September,  1885.  That 
was  before  the  cause  of  action  in  this  case  matured,  and  the  action  itself  was 
not  brought  until  May,  1886;  so  that  if,  in  making  this  motion,  the  counsel 
intended  wliat  they  said  to  bo  literally  taken,  they  must  have  filed  their  excep- 
tions entirely  too  early,  because  it  was  before  the  action  was  brought.    We 
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I  Are  not  unwilling  to  take  the  bill  of  exceptions  literally,  because  we  find  that 
i  the  object  of  the  exceptions  was  to  get  the  benefit  of  strict  law.  The  letters 
I  whicli  were  not  sent  with  the  commission  or  the  answers  were  probably  im- 
I  material,  because  the  Answers  themselves  are  very  full,  and  apparently  very 
frank  in  disclosing  the  whole  transaction.  Again,  it  does  not  appear  that  any 
!  notice  of  these  exceptions  was  given  to  the  opposite  party,  and  for  that  reason 
the  court  may  have  denied  this  motion.  Again,  it  is  stated  in  the  above  ex- 
ceptions that  said  commission,  interrogatories,  and  answers  are  thereto  at- 
tached. There  is  no  visible  commission  attached.  It  is  invisible  to  us,  and, 
if  it  were  so  to  the  court  below,  there  was  no  commission  at  all  shown  to  that 
court.  Again,  the  interrogatories  are  attached,  and  it  does  not  appear  from 
any  enti^  upon  them,  or  otherwise  in  this  record,  that  they  were  ever  filed, 
or,  if  filed,  that  any  notice  of  the  filing  was  ever  given  to  the  plaintiff,  as  re- 
quired by  the  statute  relating  to  discovery  at  law.  Code,  §  3812.  Again,  the 
interrogatories  are  not  addressed  to  the  plaintiff,  as  the  statute  requires,  in 
order  to  obtain  discovery,  and  there  are  no  names  of  any  persons  whatsoever 
inserted  in  them ;  and  if  there  was  a  commission,  as  this  exception  seems  to 
assume,  we  are  not  informed  that  the  names  of  any  witnesses  were  set  out  in 
the  commission;  and  we  do  not  see  how  a  commission  to  take  interrogatories, 
even  on  a  statute  for  discovery  at  law,  can  issue  without  the  name  of  the  wit- 
ness being  inserted.    The  interrogatories  brought  here  are  exhibted  to  " , 

president,  and ,  cashier  of  the  plaintiff,  whose  names  are  to  the  defend- 
ants unknown,  and  who  are  material  witnesses  for  the  defendants."  That 
their  names  were  unknown  would  not  of  itself  entitle  the  defendants  to  sue 
out  a  commission  in  blank  as  to  the  names.  It  would  certainly  be  easy,  in 
the  exercise  of  ordinary  diligence,  to  discover  the  names  of  the  president  and 
cashier  of  a  bank,  even  in  Pennsylvania.  All  these  matters  of  fact  existing, 
we  cannot  judicially  pronounce  that  the  court  erred  in  denying  the  motion 
either  to  dismiss  or  continue.  I  will  add  that  the  statute  on  discovery  does 
not  seem  adapted  to  obtaining  a  discovery  from  a  corporation.  It  is  only  from 
some  plaintiff  who  can  testify;  some  one  who,  if  residing  in  the  county,  could 
be  subpoenaed  (is  a  witness.  Code,  §  3811.  I  would  add,  also,  that  it  does 
not  appear  from  this  record  that  the  plaintiff  ever  had  anything  to  do  with 
the  execution  of  these  interrogatories.  It  does  not  appear  that  the  plaintiff 
waived  any  of  the  points  of  objection  that  I  have  mentioned.  If  the  plaintiff 
had  taken  charge  of  these  interrogatories,  and  assumed  the  burden  of  having 
them  correctly  executed,  that  might  be  an  answer  to  all  formal  objections,  and 
even  many  substantial  objections.  But  it  does  not  appear  that  the  plaintiff 
ever  took  upon  itself  the  burden  of  having  these  interrogatories  executed,  or 
that  it  was  not  the  business  of  the  defendants  to  do  it.  If  the  defendants  ex- 
amined either  of  these  officers  without  complying  with  the  statute  with  ref- 
erence to  giving  notice  that  they  had  filed  their  interrogatories,  etc.,  of  course 
the  burden  would  be  upon  them  to  have  them  correctly  executed;  and  that 
would  make  the  general  law  apply,  that,  when  they  took  exceptions  to  the 
sufficiency  of  the  execution,  they  should  give  notice  of  it  to  the  opposite  party. 
Code,  §  3892.    Judgment  affirmed. 


(7»  Ga.  731) 

Gorman  o.  Trice. 
(Supreme  Court  of  Oeorgia,    February  18, 1888.) 

Watbrs  Aim  Wateb-Courses— Raising  Mill-Dam— Dahaobb. 

Where  defendant  had  paid  plaintiff  $100  for  the  privilege  of  raising  his  mill-dam 
10  inches,  but  instead  raised  it  28  inches,  thereby  causing  a  greater  overflow  of 

Slaintiff '8  lands,  the  jury  were  warranted  in  returning  a  verdict  for  tlOO  for  the  ad- 
Itional  damage  sustained. 

Error  from  superior  court,  Talbot  county;  Willis,  Judge. 
v.5s.E.no.3 — 9 
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M.  Bethune  and  /.  JET.  WorriU,  for  plaintiff  in  error.    /.  /.  BtUl  and  C.  J 
Thornton^  for  defendant,  in  error. 

Blandford,  J.  Trice  brought  his  action  against  Qorman  for  the  over 
flowing  of  his  land  by  the  erection  of  a  mill-dam,  and  obtained  a  verdict. 
Gorman  moved  for  a  new  trial,  which  the  court  refused;  whereupon  he  ex- 
cepted. The  facts  of  the  case  show  that  Grormiin  had  paid  Trice  $100  for  the 
privilege  of  raising  his  mill-dam  10  inches.  Instead  of  raising  it  10  inches, 
he  raised  it  23  inches,  by  reason  of  which  the  plaintiff's  land  was  damaged; 
and  he  was  awarded  by  the  verdict  $100  for  the  damages  thereby  sustained. 
We  think  the  verdict  was  demanded  by  the  evidence,  and  the  judgment  is 
affirmed. 


(79  Ga.  730) 

MrrcnELL  v.  State. 

{SuvrefM  Court  of  Oeoroia^    February  18, 1888.) 

Cbimikai*  Law— Confbssions— Frelihinabt  Proof. 

When  the  record  fails  to  show  that  a  confession  was  not  freely  and  voluntarily . 
made,  or  that  any  motion  was  made  to  rule  It  out,  and  the  evidence  satisfactorily 
shows  the  guilt  of  the  prisoner,  the  judgment  wiU  not  be  reversed  for  the  failure 
to  require  preliminary  proof  that  such  confession  was  freely  and  voluntarily  made.  ^ 

Error  from  superior  court,  Muscogee  county;  Smith,  Judge. 
Indictment  for  burglary,  against  Mitchell,  plaintiff  in  error. 
A.  A.  DozieTt  for  plaintiff  in  error.    /.  H.  WorrilU  Sol.  Gen.,  for  the  State. 

Blandford,  J.  Mitchell  was  indicted  and  tried  in  the  superior  couri;  of 
Muscogee  county  for  the  crime  of  burglary,  and  found  guilty.  He  moved  the 
court  for  a  new  trial,  which  was  refused,  and  he  excepted.  The  main  ground 
of  the  motion  for  a  new  trial  is  that  the  court  erred  in  allowing  the  prosecu- 
tor, Mr.  Stewart,  to  testify  to  a  confession  made  to  him  by  the  defendant, 
"Without  laying  the  foundation  tlierefor.  Stewart  testified  that  the  defendant, 
Mitchell,  had  confessed  to  him  that  he  had  entered  his  house.  He  further 
testified  that  some  money  had  been  talcen  from  the  house,  and  four  papers  of 
pins;  and  that  he  .found  some  of  the  money  and  two  papers  of  pins  in  Mitch- 
eirs  possession.  Wliether  this  confession  was  freely  and  voluntarily  made 
does  not  appear.  There  is  nothing  in  the  record  to  show  that  it  was  not 
freely  and  voluntarily  made;  and  the  record  does  not  sliow  that  there  was  any 
motion  on  the  part  of  counsel  for  the  accused  to  rule  out  the  confession  after 
it  had  been  admitted  by  the  court  and  submitted  to  the  jury,  upon  the  ground 
that  it  was  not  freely  and  voluntarily  made.  We  think  it  is  the  better  prac- 
tice, before  admitting  a  confession,  to  require  proof  that  it  was  freely  and  vol- 
sntarily  made, — such  proof  as  will  satisfy  the  mind  of  the  court;  after  which 
it  is  for  the  jury,  under  the  facts  of  the  case,  to  say  whether  or  not  the  con- 
/ession  was  freely  and  voluntarily  made.    But  we  do  not  think  it  necessary » 

^  Before  permitting  a  witness  to  testify  in  regard  to  confessions  made  by  a  prisoner, 
the  court  must  first  ascertain  whether  any  inducements  had  been  held  out  to  the  pria* 
oner,  and  whether  he 'was  influenced  by  such  inducements  to  make  the  confession,  Bis- 
coe  V.  State,  (Md.)  8  Atl.  Rep.  571 :  and  where  the  committing  magistrate  went  to  see  a 
prisoner  for  the  purpose  of  obtaining  a  confession,  and  told  hun  **it  would  be  better  for 
him  to  tell  the  truth,  and  have  no  more  trouble  about  it, "  the  confession  was  held  inad- 
missible, Biscoe  V.  State,  supra;  but  mere  advice  to  tell  the  truth,  in  the  absence  of  a 
threat  or  other  inducements,  is  not  sufficient  to  exclude  a  confession,  People  v.  McCal- 
1am.  (N.  YO  9  N.  E.  Rep.  5C«:  Com.  v.  Preece,  (Mass.)  5  N.  E.  Rep.  494;  Heldt  v.  State, 
(Neb.)  80  N.  W.  Rep.  626.  Where  the  evidence  was  conflicting  as  to  whether  defend- 
ant's confession  was  voluntary,  the  court  properly  submitted  the  question  to  the  jury. 
VoUiavitch  V.  Ck)m.,  (Pa.)  12  AU.  Rep.  84. 

For  a  general  discussion  as  to  when  confessions  are  and  when  not  admissible  in  evi- 
dence, see  Hoober  v.  State,  (Ala.)  1  South.  Rep.  574,  and  note.  See,  also,  U.  S.  v.  Long, 
80  Fed.  Rep.  678;  Rice  v.  State,  (Tex.)  8  S.  W.  Rep.  791;  U.  S.  v.  Bassets  (Utah,)  13 
Pac.  Rep.  287. 
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in  this  case,  to  reverse  the  judgment  of  the  conrt  below  because  of  the  failure 
to  require  such  proof,  inasmuch  as  we  think  the  evidence  satisfactorily  sbowff 
that  the  defendant  was  guilty.    Judgment  affirmed. 


^      **  Jemmerson  c.  State. 

{Supreme  Court  of  Georgia,    February  18, 1888.) 

1.  Parbkt  Ain>  Child — Abandonment  ov  Children— Indiotmvnt — Cobs  6a.  $  4373. 
In  an  indictment  under  Code  Ga.  $  4378,  punishing  a  father  for  the  voluntary 
abandonment  of  his  children  and  leaving  them  in  a  dependent  and  destitute  condi- 
tion, held  that,  if  the  ahandonment  was  originally  In  Alabama,  defendant  could  not 
be  convicted  in  Georgia,  although  the  mother  moved  with  the  children,  in  a  depend- 

I  ent  and  destitute  condiUoiL  into  Georgia,  and,  after  said  removal,  notified  defend- 

'  ant  of  the  same,  and  he  still  refused  to  maintain  the  children. 

I  2.  Same. 

'  Code  Ga.  $  4373,  providing  a  criminal  llahility  against  a  father  who  abandons  hit 

children,  and  leaves  them  in  a  ^dependent  or  destitute**  condition,  should  read  **de 
pendent  and  destitute.  ** 

I  Error  from  superior  court,  Muscogee  county;  Smith,  Judge. 

/.  F,  FoUf  for  plaintiff  in  error.    /.  H.  Worrill,  Sol.  Gen.,  for  the  State. 

i  Simmons,  J.    Calvin  Jemmerson  was  indicted  by  the  grand  Jury  of  Musco- 

gee county,  at  the  November  adjourned  term,  1887,  for  the  offense  of  misde- 
meanor, "for  that  the  said  Calvin  Jemmerson,  on  the  10th  day  of  February, 
1887,  in  the  county  aforesaid,  then  and  there  did  willfully  and  voluntarily 
I  abandon  his  minor  children,  Eddie,  Cook,  Anna,  Ella,  and  Mary,  leaving  said 

!  cliildren  in  a  dependent  and  destitute  condition."     To  this  indictment  he 

pleaded  not  guilty.    On  the  trial  of  the  case,  the  state  introduced  the  wife  of 
the  defendant,  and  she  testified  ''that  about  five  or  six  years  ago  she  was  liv- 
I  ing  with  Calvin  Jemmerson,  In  Kussell  county,  Alabama;  that,  without  any 

j  cause,  said  Calvin  left  her  and  the  children,  being  minors,  one  now  sixteen, 

one  fourteen,  one  ten,  and  one  seven,  years  old;  that  he  left  the  children  in 
Russell  county,  and  came  to  Columbus,  Georgia;  that  he  had  not  contributed 
anything  to  the  support  or  maintenance  of  said  minor  children,  though  often 
solicited  by  her  to  do  so;  that  the  children,  when  left  by  said  Calvin,  were  in 
a  dependent  and  destitute  condition,  and  they  would  have  suffered  but  for  her 
own  exertions  in  supposing  them;  that  she  had  worked  for  them  until  she 
was  no  longer  able  to  support  them  by  her  own  labor;  that  about  Christmas, 
I  1886,  she  came  to  Columbus,  Georgia,  and  brought  the  children  with  her,  still 

being  minors  and  dependent  or  destitute,  and  she  at  once,  about  1st  January, 
1887,  notified  said  Calvin  of  her  removal  and  residence  with  the  children  in 
Columbus,  Georgia,  and  asked  him  to  support  them.  He  refused  to  do  so, 
and  said  he  would  do  nothing  for  them,  and  he  did  nothing  for  them  until 
after  the  finding  of  the  special  presentment  by  the  grand  jury,  and  then  very 
i  little, — only  the  giving  them  a  little  clothing.    He  never  has  furnished  any 

I  money  or  provisions  for  his  children.    They  are  Calvin  Jemmerson^s  children, 

I  and  the  witness  is  his  wife.*' 

I  Defendant's  counsel  requested  the  court  to  charge  the  jury  that  "  if  the  aban- 

I  donment  took  place  originally  in  the  state  of  Alabama,  defendant  could  not 

I  be  convicted  in  Greorgia,  even  though  the  mother  moved  with  the  minor  chiU 

I  dren  in  a  dependent  or  destitute  condition  into  Muscogee  county,  Georgia,  and 

after  said  removal  notified  said  Calvin  of  the  same,  and  he  still  refused  to  sup* 
i  port  or  maintain  said  children.**     This  charge  the  court  refused  to  give,  but 

'  charged  the  jury  that  "if  the  abandonment  in  the  first  Instance  was  in  the 

state  of  Alabama,  and  the  mother  of  the  children  and  wife  of  the  accused 
I  moved  during  last  year  to  Muscogee  county,  Georgia,  and  brought  the  chil- 

dren, and,  after  being  domiciled  here,  notified  Calvin  Jemmerson  of  the  re< 
I  moval,  and  of  the  dependent  or  destitute  condition  of  said  children;  and,  after 
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^hat,  said  Calvin  Jemraerson  failed  and  refused  to  support  and  maintain  said 
children,  he  was  guilty  of  abandoning  said  children  in  the  county  of  Musco- 
gee." Under  the  charge  of  the  court,  the  jury  returned  a  verdict  of  guilty, 
and  the  defendant  was  sentenced  to  a  term  of  12  months  in  the  chain-gang; 
whereupon  he  filed  his  bill  of  exceptions,  alleging  as  error  the  refusal  to 
charge  as  requested,  and  the  charge  of  the  court  as  given. 

We  think  the  court  erred  in  refusing  to  give  the  charges  as  requested  by  the 
plaintiff  in  error,  and  in  giving  the  charge  set  out  in  the  record.  Before  the 
state  can  convict  of  this  offense,  two  things  must  affirmatively  appear:  (1) 
The  willful  and  voluntary  abandonment  of  a  child  by  its  father;  (2)  the  leav- 
ing of  the  child  in  a  dependent  and  destitute  condition.  It  is  not  only  neces- 
sary that  these  two  things  should  afiirmatively  appear,  but  it  also  must  appear 
that  they  occurred  in  this  state.  It  appears  from  the  testimony  in  this  case  that 
the  abandonment  of  the  children  took  place  in  Alabama,  five  or  six  years  before 
the  finding  of  this  indictment.  That  is  one  of  the  mai  n  ingredients  of  the  offense 
charged,  but  of  that  part  of  the  offense  the  courts  of  this  state  had  no  juris- 
diction; and  we  do  not  think  that  the  refusal  of  the  father  to  support  the  chil- 
dren, when  notified  of  their  condition  by  their  mother,  in  this  state,  subse- 
quent to  the  abandonment  in  Alabama,  and  the  removal  of  the  mother  to  this 
state,  would  be  such  an  abandonment  as  contemplated  by  Code,  §  4373.  The 
abandonment  is  something  more  than  "leaving  them  in  a  dependent  and  desti- 
tute condition."  It  means  the  forsaking  and  desertion  of  the  children;  the 
refusal  of  the  father  to  live  where  they  are  domiciled,  and  to  perform  the 
duties  of  a  parent  to  his  offspring.  If  he  abandons  them  in  this  manner,  in 
this  state,  and  leaves  them  dependent  and  destitute,  the  offense  is  complete. 
If  he  abandons  them  in  another  state,  and  they  subsequently  come  into  this 
state,  and  are  dependent  and  destitute,  the  offense  is  not  complete,  although 
the  father  has  knowledge  of  their  condition,  unless  he  had  received  them,  and 
recognized  them  in  some  way  as  his  family,  after  they  had  come  into  this 
state.  We  therefore  hold  that  the  court  erred  in  not  giving  the  charge  as  re- 
quested, and  in  giving  the  charge  as  set  out  in  the  record. 

We  desire  to  call  attention  of  the  profession  to  an  error  in  the  codification 
of  the  act.  The  act  of  1866  uses  the  word  "and"  between  "dependent"  and 
"destitute."  The  Code  uses  the  word  "or."  This  court  decided  in  the  case  of 
MoDaniel  v.  Campbell,  at  the  October  term,  1886.  that  the  act  of  1866  should 
be  followed  in  indictments  under  this  section.    Judgment  reversed. 


(79  Ga.  417)  ^  .      ,         « 

Echols  et  al.  f>.  Spares. 

(Supreme  Count  of  G^eorgia.    February  18, 1888.) 

Tbkakot  ts  Common— What  Ck>NSTiTUTB8— Dbvisebs. 

Where  the  children  and  certain  grandchildren  of  a  devisee  under  a  wlU  passing 
certain  land  to  the  devisee  for  life,  and  at  her  death  to  her  children,  brought  eject- 
ment, as  tenants  in  common,  to  recover  the  land,  the  trial  court  properly  granted  a 
nonsuit  for  misjoinder,  as  the  grandchildren  took  by  inheritance  from  their  parents, 
and  not  by  purchase  under  the  will,  and  were  not  tenants  in  common  with  the  chil- 
dren of  the  devisee,  their  co-plaintiffs.^ 

Error  from  superior  court,  Harris  county;  Willis,  Judge. 

Action  of  ejectment  by  J.  W.  Echols  and  others  against  Wilkinson  Sparks. 
From  a  judgment  of  nonsuit  plaintiffs  bring  error. 

Abercombie  &  JBilbro,  Goetchius  <&  Chappelh  and  /.  M.  Russelh  for  plain- 
tiffs in  error.     Willia  c&  Persons  and  B.  H.  Walton,  for  defendant  in  error. 

Simmons,  J.  It  appears  from  the  record  in  this'  case  that  J.  W.  Echols; 
Presley  Echols;  W.  H.  Echols;  Ella  Echols;  Catherine  Moss,  wife  of  Chester 

i  Respecting  the  rights  of  tenants  in  common  inter  sese,  see  Linch  v.  Broad,  (Tex.)  6 
S.  W.  Rep.  751;  Anderson  v.  Clanch,  (Tex.)  6  S.  W.  Rep.  760. 
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Moss;  Susan  Mahone,  wife  of  James  G.  Mahone;  Alice  Golvard,  widow ;  Jen- 
nie Freeman,  wife  of  P.  H.  Freeman;  Ida  Breedlove,  wife  of  J.  P.  Breedlove; 
Walter  Breedlove,  Wilber  BreedJove,  minor  children  of  Sallie  Breedlove,  de- 
ceased, wife  of  said  John  P.,  who  sued  by  their  next  friend  and  father,  the 
said  John  P., — brought  an  action  of  ejectment  against  Wilkinson  Sparks,  in 
,  which  they  alleged  '*that  said  Sparks  was  in  possession  of  a  certain  tract  of 

[  land,  described,  aggregating  2,331]^  acres,  and  known  as  the  *  Plantation  of 

I  William  Whitehead,'  at  the  time  of  his  death,  in  which  your  petitioners,  as  re- 

I  mainder-men  under  the  will  of  said  William  Whitehead,  and  the  heirs  at  law 

of  said  Mary  Ann  Whitehead,  tenants  in  common,  jointly  claim  an  undivided 
fourth  interest,  under  and  by  virtue  of  the  will  of  William  Whitehead,  de- 
ceased, and  the  possession  thereof;  that  said  Sparks  had  received  the  profits  of 
said  land  since  the  death  of  Mary  Ann  Echols,  Ist  of  August,  1884,  of  the 
value  of  $1,000  annually;  and  that  he  refuses  to  deliver  said  lands  to  the  peti- 
tioners, or  to  pay  the  profits  thereof.  The  abstract  of  title  under  which  the 
petitioners  claim  is  as  follows:  *'The  will  of  William  Whitehead,  deceased, 
dated  November  17,  1857,  and  admitted  to  record  by  the  ordinary,  September 
term,  1873;  said  will  giving  a  fourth  interest  in  the  land  to  Mrs.  Mary  Ann 
Echols  for  life,  and  the  remainder  to  her  children.  The  plaintiffs  are  the  chil- 
dren and. descendants  of  children  of  said  Mary  Ann  Echols,  who  died  1st  of 
May,  1884.  The  plaintiffs  also  claim  title  to  a  fourth  interest  in  the  land  de- 
vised to  Catherine  Whitehead  in  the  sixth  item  uf  said  will,  as  heirs  at  law  of 
Mary  Ann  Echols,  having  remainder  in  fee  of  same  after  the  death  of  her 
mother,  said  Catherine,  who  is  now  deceased.  On  the  trial  of  the  case,  the 
following  facts  were  agreed  to  by  counsel  for  the  plaintiff  and  defendant,  to- 
wit :  "  That  the  plaintiffs  are  the  only  children  and  grandchildren  of  Mary  An  n 
Echols;  that  said  Mary  Ann  Echols  was  the  daughter  of  William  0.  White- 
head, and  a  legatee  under  the  will  of  said  Whitehead,  and  is  the  same  Mary 
Ann  Echols  referred  to  in  said  will;  that  William  Whitehead  died  in  this 
county,  in  the  year  1873,  in  possession  of  and  owning  the  land  sued  for;  that 
his  said  wife  was  living  with  him  at  his  death,  and  remained  in  possession  oi 
the  lands  devised  to  her  in  said  will  up  to  the  time  of  her  death,  which  oc- 
curred in  1874,  in  this  county;  that  said  Mary  Ann  Echols  died  in  May,  1884; 
that  the  defendant  was  in  possession  of  the  lands  sued  for  at  the  time  this  suit 
was  brought."  Evidence  was  also  introduced  on  the  trial  that  J.  W.  Murphy 
and  Irby  H.  Pitts  were  appointed  temporary  administrators  on  the  estate  of 
William  Whitehead.  Subsequently.  Murphy  and  Pitts  produced  before  the 
ordinary  of  said  county  the  last  will  and  testament  of  William  Whitehead,  and 
they  were  appointed  administrators  with  the  will  annexed;  it  appearing  that 
one  of  the  executors  named  in  the  will  had  died  before  the  death  of  the  testator, 
and  the  other  had  removed  beyond  the  limits  of  the  state.  At  the  September 
term,  1873,  an  order  was  obtained  by  the  administrator,  with  leave  to  sell  all 
the  lands  belonging  to  the  estate  of  William  Whitehead.  At  the  November 
term,  1873,  upon  application  of  the  administrator,  the  ordinary  authorized 
them  to  postpone  the  sale  of  said  land  on  account  of  the  low  price  of  cotton 
and  the  scarcity  of  money  at  that  time.  At  the  October  term,  1874,  the  or- 
dinary again  authorized  the  sale  of  the  land,  without  advertising  notice  of  the 
application.  It  appears  that  said  lands  were  sold  on  the  first  Tuesday  in  No- 
vember, 1874.  The  will  of  William  Whitehead  was  also  put  in  evidence.  The 
second,  sixth,  and  seventh  items  of  the  will  are  all  that  need  be  quoted  here. 
They  are  as  follows :  **  Item  2.  I  give  and  bequeath  to  my  daughter,  Mary  Ann 
Echols,  the  following  property,  together  with  that  I  have  already  given  her, 
now  in  her  possession,  to- wit,  [certain  negroes.]  The  last-named  negroes  I 
bequeath  to  my  daughter,  Mary  Ann  Echols,  during  her  life,  and  then  to  re- 
vert to  her  children,  with  the  balance  of  my  estate  that  may  fall  to  her  after 
my  death.''  **Item  7.  It  is  further  my  wish  and  desire  that  all  the  balance  of 
my  property  or  effects  in  my  possession  or  otherwise  at  my  death,  after  pay- 
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ing  my  just  debta,  be  equally  divided  amongst  mj  four  children  mentioned  in 
this,  my  will,  or  their  legal  representatives,  with  the  exception  of  six  hundred 
dollars  that  I  wish  my  executors  herein  appointed  to  pay  over  to  the  M.  £. 
Church  South  for  missionary  purposes."  **Item  6.  I  give  and  bequeath  to  my 
beloved  wife  during  her  life-time,  and  at  her  death  to  revert  back  to  my  chil- 
dren mentioned  in  this,  my  last  will,  or  their  legal  representatives,  the  follow- 
ing property,  to- wit,  [certain  negroes.]  I  also  give  her  360  acres  of  land,  de- 
scribed as  follows:  One  hundred  acres  of  lot  number  thirty-six,  embracing  my 
house;  the  tract  of  land  known  as  the  *  Blount  Place; '  fifty  acres  of  lot  num- 
ber sixteen, — making  in  all  the  above  amount.  [Also  certain  personalty.]" 
The  return  of  the  administrator  was  introduced  by  the  plaintiff,  and  copies  of 
certain  finid  receipts  given  to  the  administrators  by  the  heirs  at  law  of  William 
Whitehead,  which  need  not  be  set  out  here.  The  plaintiffs  then  closed.  On 
motion  of  the  defen^nt,  the  court  granted  a  nonsuit,  to  which  the  plaintiffs 
excepted,  and  assigned  error  thereon. 

Was  the  court  right  in  granting  a  nonsuit?  This  action  was  brought  by  the 
plaintiffs  to  recover  a  fourth  interest  in  certain  land  devised  by  WUliam  White- 
head to  his  daughter,  Mary  Ann  Echols,  for  her  life,  and  after  her  death  to 
her  children.  It  will  be  observed,  from  the  agreed  state  of  facts  set  out  above, 
that  this  action  was  brought  by  the  children  and  the  grandchildren  of  Mary 
Ann  Echols.  The  facts  agreed  upon  do  not  show  that  the  parent  or  parents 
of  the  grandchildren  were  dead.  The  will  gave  this  land  to  Mary  Ann  Echols, 
and  after  her  death  to  her  children.  The  children  of  Mrs.  Echols,  under  the 
will,  took  as  purchasers,  and  not  by  Inheritance.  The  grandchildren,  if  their 
parents  were  dead,  would  not  take  as'  purchasers,  but  by  inheritance.  It  is 
plain,  therefore,  that  the  grandchildren  were  not  tenants  in  common  with  their 
uncles  and  aunts,  the  children  of  Mrs.  Echols,  and  therefore  could  not  be  joined 
in  a  suit  for  the  recovery  of  this  land  with  thechildren  of  Mrs.  Echols.  "The 
general  rule  is  that  only  persons  may  join  in  bringing  an  action  at  law  whose 
interests  are  joint  or  united;  hence,  on  a  joint  demise,  the  title  proved  must  be 
joint,  or  the  plaintiffs  cannot  recover.  To  sustain  an  ejectment,  the  plaintiff 
must  establish  a  right  of  possession  inprcesenti  to  the  premises  described  in 
the  complaint.  ♦  ♦  ♦  The  right  of  possession  must  exist  in  each  and  all 
of  the  plaintiffs,  or  they  cannot  recover.  If  one  of  the  plaintiffs  has  no  title, 
the  co-plaintiffs  cannot  recover,  though  they  may  be  vested  with  the  whole 
title,  for  the  joinder  of  too  many  plaintiffs  is  g^und  for  nonsuit  on  the  trial, 
whether  the  action  be  for  a  tort  or  on  a  contract."  Sedw.  &  W.  Tr.  Title 
Land,  §  187;  CJieney  v.  CTieiiej/,  26  Vt.  606;  Dickey  v.  Armstrong,  1  A.  K. 
Marsh.  39 ;  De  Mill  v.  Lockioood,  3  Blatchf .  56-61 ;  Murphy  v.  Orr,  32  111.  489; 
Wood  V.  McOuire,  15  Ga.  202.  The  grandchildren  of  Mrs.  Echols  having  been 
made  plaintiffs  in  this  action  with  the  children  of  Mrs.  Echols,  and  having  no 
right  to  bring  this  suit,  under  the  rule  above  laid  down,  there  was  no  error  in 
the  court  granting  the  nonsuit    Judgment  affirmed. 


^'^  ^^'  ^>  Hunter  o.  State. 

{Supreme  Court  of  Georgia,    February  13, 1888.) 

Ijitoxicatiho  Liquors— License— Sales  op  One  Gajxon  and  More. 

There  is  no  law  in  Georgia  requiring  a  license  to  sell  liquor  by  the  gallon,  or  more 
than  a  gallon,  and  it  was  error  In  the  court  to  charge  that  such  license  was  re- 
quired. 

Error  from  superior  court,  Talbot  county;  Willis,  Judge. 
/.  /.  Bull  and  Willis  <fe  Persons,  for  plaintiff  in  error.    /.  JGT.  WorrilUSoV 
Gen.,  for  the  State. 

Simmons,  J.    Hunter  was  indicted  by  the  grand  jury  of  Talbot  county  fee 
the  offense  of  a  misdemeanor.    There  were  two  counts  in  the  indictment. 
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The  first  count  charged  the  defendant  with  selling  liquor,  in  quantities  of  one 
gallon,  without  first  obtaining  license  from  the  proper  authorities  of  said 
county,  and  without  having  taken  the  oath  prescribed  by  law.  The  second 
count  charged  him  with  selling  liquors  by  retail,  without  obtaining  license, 
and  without  taking  the  oath  prescribed  by  law.  On  the  trial  of  the  case  the 
state  proved  that  the  defendant  did  sell  com  whisky  by  the  gallon  to  various 
persons,  but  there  was  no  proof  that  he  ever  sold  it  in  quantities  less  than  a 
gallon.  It  was  also  in  proof  that  the  defendant  had  taken  out  no  license  to 
sell.  Under  the  charge  of  the  court,  the  jury  returned  a  verdict  of  guilty. 
The  defendant  moved  for  a  new  trial  upon  the  several  groands  contained  in 
the  motion;  the  motion  was  overruled  by  the  court,  and  the  defendant  ex- 
cepted. 

The  main  ground  relied  on  here  for  reversal  of  the  court  below  is  contained 
in  the  first  ground  of  the  amended  motion,  which  is  as  follows:  "Because  the 
court  erred  in  charging  the  jury  as  follows,  to- wit:  'In  this  state  there  are 
two  kinds  of  license  required  of  persons  dealing  in  liquor:  one  is  a  retail  license 
to  sell  in  quantities  less  than  a  quart;  the  other  is  commonly  known  as  a 
wholesale  license,  or  license  to  sell  in  quantities  less  than  a  gallon.  These 
are  the  only  two  kinds  of  license  that  are  known  to  the  laws  of  our  state,  and 
%  man,  to  be  justified  in  selling  liquor,  must  first  obtain  one  or  the  other  of 
these  two  kinds  of  license,  and  if  he  sells  liquor, — it  does  not  make  any  differ- 
ence in  what  quantities,  wliether  one  pint  or  a  hundred  gallons, — ^if  he  sells  it 
without  first  obtaining  the  license  from  the  authority  which  has  the  power  to 
issue  the  license,  he  is  guilty  of  a  violation  of  the  penal  laws  of  this  state. 
♦  *  *  If  this  defendant  did  not  have  one  or  the  other  of  the  licenses  men- 
tioned, and  did  sell,  then  it  does  not  make  any  difference  who  advised  him  to 
sell;  he  is  guilty.'  "  We  think  the  court  erred  in  giving  this  instruction  to 
the  jury.  The  proof  in  this  case  was  that  the  defendant  never  sold  any  liquor 
in  quantities  less  than  a  gallon.  We  have  looked  carefully  into  the  laws  of 
this  state,  and  we  cannot  find  any  statute  requiring  a  person  who  sells  liquor 
by  the  gallon,  or  more  than  a  gallon,  to  take  out  license  therefor.  The  law 
requires  every  liquor  dealer  to  register  bis  business  in  the  ordinary's  ofiice  on 
or  before  the  1st  of  January  each  year.  This  defendant  had  complied  with 
that  law,  but  had  not  taken  out  any  license  to  sell  liquor  by  the  gallon.  If 
there  was  no  law  requiring  him  to  take  out  said  license,  then  the  charge  of 
the  court  was  wrong,  and  the  defendant  was  illegally  convicted.  Judgment 
reversed. 


(79  Ga.  607) 

Columbus  &  W.  Ry.  Co.  «.  Tillman. 
{Supreme  Cov/rt  of  Oeorgia,    February  20, 1888.) 

1.  Carriers— Op  Goods—Negligbnce. 

Where  suit  was  brought  against  a  railroad  company,  alleging  that  certain  hams 
were  delivered  to  the  defendant  at  Opelika,  to  be  carried  thenoe  to  Columbus,  and 
there  delivered  to  the  plaintiff,  and  that,  for  want  of  due  care  and  diligence  bv  the 
defendant  and  its  servants,  the  hams,  while  in  its  custody,  became  unsound  and 
damaged,  and  that,  upon  the  refusal  of  the  plaintiff  to  receipt  for  them  as  in  good 
order,  the  defendant  refused  to  deliver  them,  aijd  appropriated  them  to  its  own  use, 
—there  being  no  allusion  in  the  declaration  to  any  bill  of  lading,  or  to  any  receipt 
of  the  goods  from  a  connecting  line  of  railway ;  ana  where  the  evidence  of  the  plain- 
tiff himself  was  that,  in  all  probability,  the  hams  were  damaged  before  they  were 
delivered  at  Opelika,  and  the  character  of  the  damage  itself  negatived  any  theory 
that  it  occurred  within  that  time  during  which  the  hams  were  in  defendant's  pos- 
session,—it  was  error  to  give  in  charge  section  2084.  Code,  touching  the  liability  to 
the  consignee  of  the  last  of  a  connectmg  line  of  railroads.  Where  the  strict  legal 
rights  of  a  defendant  are  insisted  upon,  the  plaintiff  cannot  sue  for  one  cause  of  ac- 
tion, and  recover  for  another. 

2.  Same. 

The  ruling  in  the  case  of  HoilrocuZ  v.  Oann,  68  Oa.  850,  does  not  oontiiot  with  the 
doctrine  here  enunciated. 
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8.  Eyidenoe— Sbgondart. 

The  fact  that  the  original  bill  of  lading:,  with  the  indorsement  theieon,  was  in 
the  possession  of  the  defendant,  was  no  rsason  for  going  into  secondaiy  evidence 
as  to  the  indorsement,  without  laying  any  foundation  whatever  therefor. 

iSyllaiyus  by  the  Covat.) 

Error  from  superior  court,  Muscogee  county;  J.  M.  McNeill,  Judge. 

Tillman  brought  this  action  against  the  Columbus  &  Western  Railway  Com- 
pany to  recover  the  value  of  two  crates  of  hams,  shipped  over  defendant's 
road,  which  had  become  spoiled.  The  jury  found  for  the  plaintiff.  The  court 
refused  a  new  trial,  and  defendant  brings  error. 

Peabody,  Brannon  &  Battle,  for  plaintiff  in  error.  /•  M.  Russell  and  C. 
J,  Thornton,  for  defendant  in  error, 

Blecelet,  C.  J.  The  declaration  alleged  that  the  plaintiff  caused  to  be 
delivered  to  the  defendant  two  crates  of  hams,  of  the  value  of  $150,  to  be  car- 
ried from  Opelika  to  Columbus,  and  there  delivered  to  the  plaintiff;  the  de- 
fendant being  then  a  common  carrier  of  freight  from  the  former  place  to  the 
latter.  It  further  alleged  that,  for  want  of  due  care  and  diligence  by  the  de- 
fendant and  its  servants,  the  hams,  while  in  the  custody  of  the  defendant, 
became  unsound  and  damaged,  and,  when  applied  for  at  Columbus,  the  de- 
fendant required  the  plaintiff  to  receipt  for  them  in  good  order,  which  the 
plaintiff  refusing  to  do,  the  defendant  refused  to  deliver  them,  and  appropri- 
ated them  to  its  own  use.  At  the  trial,  it  appeared  that  the  hams  were  re- 
ceived by  the  defendant  at  Opelika  from  another  railway  company;  that  they 
were  not  consigned  to  the  plaintiff,  but  to  "HeniyKing  Packing  Company  or 
order;"  that  they  v^ere  received  on  April  9, 1882,  and  arrived  on  the  next  day; 
that  they  were  in  a  damaged  condition,  being  buggy,  and  the  plaintiff  himself 
testified  that  they  were  very  probably  spoiled  two  or  three  weeks  before.  He 
refusing  to  receive  them  as  in  good  condition,  and  to  pay  charges,  they  were 
sold  by  the  defendant's  agent  at  auction  for  $37.  The  plaintiff  put  in  evidence 
k  bill  of  lading  executed  by  another  railway  company  at  St  Joseph,  Missouri, 
on  February  6,  1882,  in  which  it  was  stated  that  two  crates  of  hams  were  re- 
ceived from  Henry  King  Packing  Company  for  shipment  to  Columbus,  Geor- 
gia, consigned  to  said  company  or  order.  This  bill  of  lading  was  marked  on 
the  face,  "Duplicate,"  and  was  not  indorsed.  The  point  was  made  by  the 
defendant  that  it  showed  no  right  in  the  plaintiff  to  take  any  benefit  under  it; 
whereupon  the  plaintiff  was  allowed  to  testify,  over  objection  by  the  defend- 
ant, that  the  original  bill  of  lading  was  indorsed,  and  was  delivered  to  the  de- 
fendant's agent  at  the  time  the  hams  were  demanded.  It  did  not  appear  that 
any  notice  had  been  given  the  defendant  to  produce  the  original,  or  that  any 
effort  had  been  made  to  procure  it.  The  court  refused  to  instruct  the  jury 
that,  *4f  the  hams  were  damaged  before  they  came  into  possession  of  the  de- 
fendant, then  the  defendant  is  not  liable;"  but  charged,  in  the  terms  of  sec- 
tion 2084  of  the  Code,  that  "when  there  are  several  connecting  railroads  un- 
der different  companies,  and  the  goods  are  intended  to  be  transported  over 
more  than  one  railroad,  each  company  shall  be  responsible  only  to  its  own 
terminus,  and  until  delivery  to  the  connecting  road.  The  last  company  which 
has  received  the  goods  as  in  good  order  shall  be  responsible  to  the  consignee 
for  any  damage,  open  or  concealed,  done  to  the  goods;  and  such  companies 
shall  settle  among  themselves  the  question  of  ultimate  liability."  The  jury 
found  for  the  plaintiff  the  full  value  of  the  hams,  estimated  as  sound  prop- 
erty, at  their  price  in  Columbus.     The  court  refused  to  grant  a  new  trial. 

1.  The  action  was  not  founded  on  the  bill  of  lading,  but  upon  a  contract  to 
carry  from  Opelika  to  Columbus;  and  the  declaration  made  no  allusion  to  any 
bill  of  lading,  or  to  any  receipt  of  the  goods  from  a  connecting  line  of  railway. 
According  to  its  allegations,  the  hams  were  damaged  after  they  were  deliv- 
ered at  Opelika,  and  not  before.     The  evidence  was,  by  the  plaintiff  himself. 
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that,  in  all  probability,  tbey  were  damaged  before.  The  character  of  the  dam- 
age would  itself  negative  any  theory  tliat  it  occurred  within  the  one  or  two 
days  during  which  the  hams  were  In  the  defendant's  possession.  The  court 
therefore  erred  in  giving  in  charge  to  the  jury  section  2084  of  the  CJode,  as 
the  same  had  no  application  to  the  cause  of  action  set  out  in  the  declaration. 
Where  the  strict  legal  rights  of  a^  defendant  are  Insisted  upon,  the  plaintiff 
cannot  sue  for  one  cause  of  action,  and  recover  for  another.  Railroad  v. 
Tucker,  4  S.  E.  Rep.  5,  (last  term.)  We  do  not  think  that  the  case  of  Rail- 
road Co,  V.  Gann,  68  6a.  350,  properly  construed,  or  any  other  case  decided 
by  this  court  to  which  our  attention  has  been  called,  conflicts  with  the  doc- 
trine here  enunciated. 

2.  The  fact  that  the  original  bill  of  lading,  with  the  indorsement  thereon, 
was  in  possession  of  the  defendant,  was  no  reason  for  going  into  secondary 
evidence  as  to  the  indorsement,  without  laying  any  foundation  whatever  for 
such  evidence.  A  notice  to  produce  the  paper,  doubtless,  would  have  brought 
it  into  court,  or  some  response  from  the  defendant  concerning  it,  which  would 
have  entitled  the  plaintiff  to  go  into  secondary  evidence.  A  new  trial  should 
have  been  granted.    Judgment  reversed. 


^■^^  ®*  ^^  Cabson  v.  McDaniel. 

{Supreme  Court  of  Qeorgia,    February  6, 1888.) 

Nbgotiablb  Instbombnts— Subett^Release  bt  Extension. 

A  judgment  for  a  new  trial,  granted  on  motion  of  the  plaintifE  in  a  suit  on  a  note, 
will  be  affirmed  where  it  appears  that  the  defendant,  who  was  a  joint  maker,  claimed 
to  have  signed  the  note  as  surety,  and  that  it  had  been  extended ;  the  extension  be- 
ing between  the  other  maker  and  an  agent  of  the  payee,^  on  consideration  that  the 
agent  have  the  commissions  on  the  sale  of  such  maker^s  crop  of  melons,  from  the 
proceeds  of  which  he  expected  to  pay  the  note,  and  that  the  defendant,  when  in- 
formed of  it,  made  no  objections. 

EiTor  from  superior  court,  Taylor  county;  Willis,  Judge. 

McDaniel,  for  the  use  of  H.  Bussey  &  Co.»  sued  Carson  on  a  joint  promis* 
sory  note  given  by  Carson  and  one  Tomilson.  Judgment  for  defendant.  On 
motion  of  plaintiff,  judgment  was  given  for  a  new  trial.  Defendant,  Carson, 
brings  error. 

A.  A.  Carson  and  C.  /.  Thornton,  for  plaintiff  in  error.  W.  8,  Wallace  <& 
Son,  for  defendant  in  error. 

Bleckley,  C.  J.  McDaniel,  as  agent  for  H.  Bussey  &  Co.,  sold  guano  or 
other  fertilizers;  and  a  joint  promissory  note  was  given  by  Tomilson  and  Car- 
son, payable  to  H.  Bussey  &  Co.,  or  bearer,  for  the  price.  Suit  was  brought 
upon  that  note  by  McDaniel,  for  the  use  of  H.  Bussey  &  Co.,  the  payees. 
Why  It  was  not  brought  directly  by  the  payees  themselves,  does  not  appear. 
The  note  being  payable  to  H.  Bussey  &  Co.,  or  bearer,  McDaniel  could  sue  for 
vhe  use  of  the  payees ;  but  there  is  an  awkwardness  about  it  that  is  not  ex* 
plained.  Carson  defended  upon  the  ground  that  he  was  surety  only,  and  that 
time  had  been  given  to  Tomilson  upon  a  consideration  that  the  time  of  pay- 
ment had  been  extended.  It  appeared  at  the  trial,  by  evidence  of  Carson  him- 
self, that  he  signed  the  notes  as  security  and  as  principal.  He  testified  that 
it  was  given  for  fertilizers  bought  by  Tomilson,  but  did  not  testify  that  he  had 
no  interest  in  the  consideration.  Precisely  what  he  meant  when  he  said  he 
signed  as  security  and  as  principal,  we  do  not  know.  He  did  not  indicate 
upon  the  paper  that  he  signed  otherwise  than  as  principal;  and  the  note  was 
a  joint  note,  and  not  joint  and  several.  It  appeared  in  evidence  that  Mc- 
Daniel, after  this  note  was  given,  turned  it  over  to  Bussey  &  Co.,  and  that 
they  afterwards  placed  it  in  his  hands  for  collection.  He  says  that  he  called 
upon  Tomilson  to  pay  it,  and  Tomilson  told  him  he  had  nothing  to  pay  it  with, 
but  that  he  intended  to  plant  a  crop  of  water-melons  for  the  next  year,  and 
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that  he  would  pay  it  from  the  proceeds  of  the  crop  of  water-melons,  and  that 
he  would  allow  McDaniel  to  sell  tlie  water-melons,  and  would  pay  him  a  com- 
mission for  it;  and  it  seems  to  have  been  agreed  between  them  that  in  con- 
sideration of  allowing  McDaniel  to  handle  the  water-melons  and  get  a  com- 
mission on  them,  the  day  of  payment  was  to  be  postponed  until  the  water- 
melons were  planted,  and  cultivated,  matured,  and  sold.  McDaniel  and  Carson 
both  testified  that  this  arrangement  was  made  known  to  Bussey,  and  that 
Bussey  said  it  was  all  right;  but  neither  of  them  testifies  that  when  it  was 
made  known  to  Carson,  he,  Cjirson,  made  any  objection  to  it.  McDaniel  says 
it  was  made  without  Carson's  knowledge  or  consent,  but  there  is  no  intima- 
tion in  the  evidence  that  when  it  was  communicated  to  Carson  he  objected  to 
it.  Therefore  it  is  possible  th.at  when  lie  mentioned  it  to  Bussey,  Bussey  un- 
derstood him  to  be  asaenting  to  it.  Of  course,  if  it  was  agreeable  to  Carson, 
and  if  Bussey  was  willing  to  submit  to  that  delay,  he  had  a  right  to  do  it. 
The  jury  found  in  favor  of  Carson;  but  the  court  granted  a  new  trial,  and 
that  is  the  error  complained  of  here. 

Looking  closely  at  this  evidence,  we  think  the  court  had  full  power  to  grant 
this  new  trial.  It  would  probably  contribute  to  the  ends  of  justice  to  try  the 
case  again.  It  needs  further  ventilation,  apparently.  It  is  a  very  curious 
sort  of  contract  tliat  is  set  up;  and  it  is  very  improbable,  in  the  first  place,  if 
Carson  was  good,  and  Tomilson  had  nothing  to  pay  with,  as  he  said  to  Mc- 
Daniel, that  McDaniel  would  ever  have  made  any  at)Solute  contract  with  him 
by  \^hich  Carson  would  be  discharged.  This  note  was  payable  to  Bussey,  and 
was  Bussey's  property.  McDaniel  said  he  had  an  interest,  but  did  not  tell 
what  interest.  At  all  events,  it  was  a  stipulation  for  McDaniel  to  make  some- 
thing by  delaying  payment  on  Bussey's  note.  Bussey  was  not  to  get  any  com- 
missions on  water-melons,  or  to  have  any  interest  in  commissions.  The  whole 
transaction  is  too  much  in  the  air  to  make  it  a  case  for  the  administration  of 
strict  law  against  a  court  which  was  exercising  its  discretion  in  granting  a 
first  new  trial.    So  the  judgment  is  affirmed. 


(79  Ga.  660) 

Watts  v,  Pearoe. 
(Supreme  Court  of  Oeorgia.    February  6, 1883.) 

Niw  TRiAii— Discretion  of  Trial  Court— Review  on  Appeal. 

Where  there  is  testimony  pro  and  oon^  ao  that  the  verdict  is  not  absolutely  de- 
manded by  the  evidence,  the  court  will  not  interfere  with  the  discretion  of  the  court 
below  in  g^ranting  a  new  trial. 

Error  from  superior  court,  Muscogee  county;  Willis,  Judge. 

Felix  Watts  brought  suit  in  ejectment  against  Pearce  to  recover  certain 
lands  in  the  city  of  Columbus.  Judgment  for  plaintiff.  New  trial  granted 
on  motion  of  defendant.    Plaintiff  brings  error. 

C.  /.  Thornton,  for  plaintiff  in  error.  Peahody^  Brarmon  A  Battle,  for 
defendant  in  error. 

Blandford,  J.  Felix  Watts  brought  his  action  of  ejectment  to  recover  a 
certain  tract  of  land  lying  in  the  city  of  Columbus.  Upon  the  trial  of  the 
case  there  was  a  great  deal  of  evidence  pro  and  con,  some  tending  to  show 
that  the  property  sued  for  belonged  to  Watts,  and  other  testimony  tending  to 
show  that  it  did  not.  Watts  obtained  a  verdict  in  his  favor.  A  motion  for 
a  new  trial  was  made  by  the  defendant.  The  court  granted  the  motion,  and 
the  plaintiff  excepted. 

It  was  asserted  by  counsel  for  the  plaintiff  in  error  that  the  verdict  was  de- 
manded by  the  evidence.  On  looking  closely  into  the  facts  of  the  case  as 
shown  by  the  record,  we  do  not  think  the  verdict  was  absolutely  demanded 
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by  the  eyidence.  The  evidence  was  conflicting,  and  we  think  it  was  a  case 
in  which  the  court  below  might  exercise  its  discretion  to  grant  a  new  trial. 
Judgment  affirmed. 

(79  Ga.  708) 

Williams  v.  Smith  et  aZ. 
(Supreme  Court  of  Georgia.    February  6, 1888.) 

EXBCUTORS  AKD  ABMINISTRATOBS— SaLB  OF  DECEDENT'S  RBALTT— PUBCHiSB  BY  EXEC- 
UTOR'S WiFB— CONVBTANCB  TO  IXNOCBST  6RA.NTEE8. 

The  wife  of  one  of  the  executors  purchased  decedent's  land  at  the  executor's  sale, 
and  conveyed  to  defendants.  Held,  that  the  defendants,  in  the  absence  of  any  evi- 
dence to  show  that  they  purchased  with  notice  of  fraud  on  the  part  of  the  executor 
and  his  wife,  being  bona  Jlde  purchasers  for  value,  got  a  good  title. 

Error  from  superior  court,  Chattahoochee  county;  Willis,  Judge. 
C  /.  Thornton  and  Eugene  Wynn,  for  plaintiff  in  error.    /.  M,  Russell 
and  Qoetchius  i&  Chappell,  for  defendants  in  error. 

Blandford,  J.    This  was  an  action  of  ejectment  brought  by  Mrs.  Julia  F. 

Williams  against  Smith,  administrator,  and  others,  in  the  superior  court  of 

Ghattalioochee  county,  to  recover  a  tract  of  hmd  lying  in  that  county.     The 

plaintiff  obtained  a  verdict  in  her  favor,  and,  upon  motion  of  the  defendants, 

the  court  below  granted  a  new  trial,  whereupon  the  plaintiff  excepted. 

!  We  think  the  court  below  clearly  did  right  to  grant  a  new  trial  in  this  case. 

I  The  evidence  not  only  did  not  demand  the  verdict,  but,  on  the  contrary,  de- 

I  manded  a  different  verdict.     Mrs.  Johnson,  the  mother  of  the  plaintiff,  at  the 

I  time  of  her  death  owned  this  land,  and  was  then  a  resident  of  Randolph 

j  county,  and  the  land  was  sold  by  her  executors  under  an  order  of  the  court  of 

I  ordinary  of  that  county.     Mrs.  Flewellen,  the  wife  of  one  of  the  executors, 

I  purchased  the  land,  and  counsel  for  the  plaintiff  in  error  contend  that  this  was 

i  a  fraud,  and  vitiated  tlie  sale.     But  there  is  no  pretense  in  this  record  that 

the  purchasera  from  Mrs.  Flewellen  had  any  notice  of  such  fraud.    So  far  as 

appears  from  the  record,  they  purcluwed  in  good  faith;  and  even  if  there  had 

been  fraud  on  the  part  of  Flewelleh,  the  executor,  and  his  wife,  these  parties, 

having  purchased  without  notice  of  such  fraud,  would  not  be  affected  tliereby. 

However  much  the  executor  might  be  liable  to  Mrs.  Williams,  these  pur« 

chasers  being,  so  far  as  the  record  shows,  bona  fide  purchasers  for  value,  got 

a  good  title.    Judgment  affirmed. 


(30  W.  Va.  599) 

CUKNIKOHAM  et  ol.  V.  CUNNINGHAM. 

{Supreme  Court  of  Appeals  of  West  Virginia,    January  28, 1888.) 

1.  Wiixs—CoNBTKucTioN— Children  Subsequent  to  Execution— Code  W.  Va.  Ch. 

77,  %  16. 

A  married  woman  by  will  devised  and  bequeathed  all  her  estate,  real  and  personal, 
to  her  husband.  At  tne  time  she  made  the  wiU  she  had  no  children,  but  afterwards 
she  had  children,  who  survived  her.  HekZ,  by  operation  of  the  statute,  (Code,  c.  77, 
S  16,)  the  said  devise  and  bequest  to  the  husband  is  limited  to  take  elfect  only  In  the 
event  the  said  children  die  unmarried  and  without  issue. 

2.  Curtesy— When  Allowed— Provision  under  Wife's  Will. 

The  husband,  by  virtue  of  his  marital  right,  is  entitled  to  curtesy  in  the  real  es- 
tate of  which  the  testatrix  died  seized,  notwithstanding  he  failed  to  renounce  the 
provisions  of  the  will  made  in  his  favor,  according  to  the  provisions  of  Code.  o.  78,  %  11. 
8.  Descent  and  Distribution — Husband's  Rights — ^Provision  under  Wipe's  Will. 
But.  by  reason  of  his  failure  to  renounce  the  provisions  of  the  will,  his  right  to 
any  distributive  share  of  the  personal  estate  is  barred. 
{SylUOms  by  the  Cowrt) 

Appeal  from  circuit  court,  Monroe  county;  Homer  A.  Holt,  Judge. 
John  Osborne,  for  appellant.    A,  F.  Mathews,  iot  appellees. 


Digitized  by 


Google 


140  SOUTHEASTERN  BEPOBTEB.  [W.Va. 

Snydeb,  J.  Jane  OunDingbam,  a  married  woman,  the  wife  of  George  W. 
Cunningham,  being  the  owner  of  a  tract  of  land  and  certain  personal  prop- 
erty, as  her  separate  estate,  by  will  dated  August  19,  1879,  devised  and  be- 
queathed said  land  and  said  personal  property  to  her  husband  absolutely.  At 
the  time  this  will  was  made  the  testatrix  had  no  children;  but  between  that 
time  and  her  death,  which  occurred  in  1873,  she  had  two  children,  a  son  and 
a  daughter,  who  survived  her,  and  are  still  living.  The  will  was  duly  ad- 
mitted to  probate  in  Monroe  county,  wliere  the  parties  resided  in  1883.  The 
husband  took  possession  of  said  land  and  personal  property;  chiiming  the 
same  as  tenant  by  the  curtesy  and  distributee.  In  November,  1886,  the  two 
infant  children  of  the  testatrix,  by  their  next  friend,  instituted  this  suit  in 
the  circuit  court  of  Monroe  county  against  their  father,  the  said  George  W. 
Cunningham,  in  which,  after  stating  the  foregoing  facts,  they  allege  that  the 
defendant,  claiming  to  own  the  whole  of  said  property  absolutely,  under  said 
will,  has  converted  the  personal  estate  to  his  own  use,  and  is  selling  the 
timber  off  the  land,  and  has  attempted  to  sell  a  part  of  the  land  itseif .  They 
also  aver  that  the  defendant  never  renounced  the  provisions  of  the  will,  and 
that  therefore  he  is  not  entitled  to  an  estate  by  curtesy  in  the  land,  nor  any 
distributive  share  of  the  personalty.  They  pray  that  the  defendant  be  en joi  ned 
from  selling  the  land,  or  any  of  the  timber  therefrom,  and  that  he  may  be  re- 
quired to  account  for  the  personal  estate,  etc.  The  defendant  demurred  to 
and  answered  the  bill.  The  answer  admits  the  material  facts  alleged  in  the 
bill,  but  denies  the  legal  conclusion  asserted  in  the  bill.  The  circuit  court, 
by  its  decree  of  March  26, 1887,  overruled  the  demurrer  to  the  bill,  and  de- 
creed that  the  plaintiffs,  the  children  of  the  testatrix,  are  entitled  to  take  and 
hold  all  the  property,  both  real  and  personal,  of  which  their  mother  died 
seized  and  possessed  by  an  estate  absolute,  defeasible  only  in  the  event  of  their 
dying  unmarried  and  without  issue,  and  in  that  event  the  property  will  pass 
under  the  will  to  the  defendant;  and  referred  the  cause  to  a  commissioner  to 
report  an  account  of  the  acts  of  the  defendant  as  executor  de  son  tort  of  the 
testatrix,  etc.    From  this  decree  the  defendant  has  appealed. 

Our  statute  provides  that  if  a  person  die  leaving  a  child,  and  leaving  a  will 
made  when  such  person  had  no  child  living,  such  will  shall  be  construed  "as 
if  the  devises  and  bequests  therein  had  been  limited  to  take  effect  in  the  event 
that  the  child  shall  die  unmarried  and  without  issue."  Section  16,  c.  77, 
Code.  The  facts  here  bring  this  case  clearly  within  the  statute.  The  only 
question,  then,  to  be  determined,  is  whether  or  not  the  failure  of  the  defendant 
to  renounce  the  will  is  a  bar  to  his  right  to  take  anything  under  the  law  as 
husband.  The  statute  by  which  it  is  claimed  the  bar  is  effected,  provides  that 
a  wife  may,  within  one  year  from  the  time  the  same  Ls  probated,  renounce 
the  provisions  made  for  her  in  her  husband's  will,  and  then,  after  prescribing 
the  manner  in  which  the  renunciation  shall  be  made,  it  declares:  ''If  such 
renunciation  be  made,  or  if  no  provision  be  made  for  her  in  the  will,  she  shall 
have  such  share  of  her  husband's  real  estate  and  personal  estate,  as  she  would 
have  had  if  he  had  died  intestate,  leaving  children;  otherwise,  she  shall  have 
no  more  thereof  than  is  given  her  by  the  will.  A  husband  may,  in  like  man- 
ner, renounce  a  provision  made  for  him  in  the  will  of  his  wife;  and  in  such 
case,  or  if  no  provision  be  made  for  him  in  the  will,  he  shall  have  such  share  of 
his  wife's  estate,  real  and  personal,  as  he  would  have  had  if  she  had  died  intes- 
tate, leaving  children ;  otherwise,  he  shall  have  no  more  thereof  than  is  given 
him  by  the  wiU."  Section  11,  c.  78,  Code.  It  will  be  observed  that  this  stat- 
ute does  not  in  terms  limit  the  time  within  which  the  husband  shall  renounce 
the  will,  as  it  does  in  the  case  of  the  wife.  It  merely  says:  "A  husband 
may,  in  like  manner,  renounce,"  etc.  But,  as  there  was  no  attempt  by  the 
husband  in  this  case  to  renounce  at  any  time,  it  is  unnecessary  to  consider 
whether  or  not  the  statute,  by  implication,  limits  him,  as  it  does  the  wife, 
to  one  year.    The  statute  of  Virginia  (section  12,  c.  128,  Code  1860)  from 
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which  this  statute  is  in  part  taken,  made  no  provision  for  the  husband  to  re- 
nounce the  wili  of  his  wife,  for  the  suflScient  reason  that,  according  to  the  then 
law  of  Virginia,  a  married  woman  could  not  make  a  will,  except  for  the  dis- 
position of  her  separate  estate,  or  in  the  exercise  of  the  power  of  appointment. 
And  the  Virginia  statute  related  to  personal  estate  only ;  so  that  it  in  no  man- 
ner affected  her  right  to  dower  in  real  estate.  Wiseley  v.  FincUay,  3  Band. 
(Va.)  361 ;  Blunt  v.  Qee,  5  Call,  481.  The  whole  of  the  provision  of  this  stat- 
ute relating  to  the  husband,  and  that  part  of  the  provision  relating  to  the 
wife  which  affects  her  right  of  dower  in  real  estate,  were  first  incorporated  in 
the  law  of  this  state  by  the  Code  of  1868.  These  changes  in  the  statute  were 
evidently  made  because  of  other  provisions  of  law  which  were  for  the  first 
time  adopted  in  this  state  by  that  Code.  Among  these  is  chapter  66,  concern- 
ing the  property  and  rights  of  a  married  woman;  and  clause  2,  §  1,  c.  78,  con- 
cerning descents  and  distributions,  which  provides,  in  the  case  of  a  person 
dying  intestate  as  to  any  real  estate  of  inheritance,  it  shall  descend,  '*if  there 
be  no  child,  nor  the  descendants  of  any  child,  to  the  wife  or  husband  of  the 
decedent."  And  the  provision  in  the  Virginia  statute  restricting  the  power 
of  the  wife  to  make  a  will  was  wholly  omitted  and  repealed. 

In  respect  to  dower,  the  provision  of  the  Virginia  Code  was  retained  in  the 
Code  of  1868,  and  is  still  the  law  of  this  state.  It  is  in  these  words:  ''If  any 
estate,  real  or  pei-sonal,  intended  to  be  in  lieu  of  her  dower,  shall  be  conveyed 
or  devised  for  the  jointure  of  the  wife,  such  conveyance  or  devise  shall  barber 
dow^er  of  the  real  estate,  or  the  residue  thereof."  Section  4,  c.  70.  In  this 
condition  of  the  legislation  of  this  state,  this  court,  in  Shuman  v.  8human, 
9  W.  Va.  50,  decided  that  where  a  husband,  during  coverture,  conveyed  a 
tract  of  land  by  deed  in  which  his  wife  did  not  join,  and  afterwards  made  a 
will  in  which  he  made  a  liberal  provision  for  his  wife  in  both  real  and  personal 
property,  and  the  widow  failed  to  renounce  the  will  within  one  year,  notwith- 
standing her  failure  to  renounce  the  will,  the  widow  was  entitled  to  dower  in 
said  tract  of  land,  because,  upon  a  fair  construction  of  the  will,  it  plainly  ap- 
peared that  the  testator  did  not  intend  to  exclude  her  from  dower  in  said  tract 
of  land.  In  that  case  it  was  contended  that  the  aforesaid  section  11  of  chap- 
ter 78,  when  any  provision  is  made  for  the  wife  in  the  will,  operates  as  a 
jointure  per  se,  requiring  in  all  cases  a  renunciation  of  the  will,  in  order  to 
prevent  the  bar  of  the  right  of  the  widow  to  dower.  Edmiston,  J.,  in  deliv- 
ering the  opinion  of  the  couit,  in  reply  to  this  contention  says:  "If  this  is 
so,  it  was  very  useless  in  those  who  framed  the  Code  [1868]  to  revive  the  sec- 
tions in  the  chapter  upon  dower  upon  the  subject  of  jointure;"  referring  to 
section  4,  c.  70,  above  quoted.  ''It  is  not  to  be  presumed,  therefore,  that  the 
provisions  upon  that  subject  were  to  be  a  dead  letter,  but,  on  the  contrary,  we 
are  to  suppose  that  those  provisions  were  to  be  of  some  force  under  certain 
circumstances.  My  view  of  the  question  is  that  this  section  does  not,  as  of 
necessity,  operate  as,  or  to  the  extent  of,  a  jointure,  but  that  it  may,  depend- 
ing upon  the  true  intent  and  meaning  of  the  testator.  It  certainly  does  not 
operate  per  ae  to  preclude  the  widow,  without  renunciation,  of  all  participa- 
tion in  the  real  and  personal  property  of  which  the  testator  died  the  owner. 
But  this  is  not  always  the  extent  of  the  dower  rights  of  the  widow.  To  bar 
the  dower  rights,  it  must  appear,  from  the  true  construction  of  the  will,  that 
the  provision  so  made  was  intended  to  have  that  effect.  If  it  appears  from 
the  whole  will,  and  especially  the  disposition  of  the  property,  with  such  facts 
as  are  proper  to  be  looked  to  outside  of  the  will,  that  the  testator  intended  to 
exclude  his  wife  from  dower,  then  she  will  be  put  to  her  election.  He  is  not 
required  to  express  it  in  so  many  words,  but  it  must  be  deducible  from  the 
whole  will,  and  such  facts  as  throw  light  thereon.  It  is  a  proposition  ap- 
plicable to  all  cases,  thai  a  person  who  is  entitled  to  any  benefit  under  a  will 
or  other  instrument  must,  if  he  claims  that  benefit,  abandon  every  right  or  in- 
terest, the  assertion  of  which  would  defeat,  even  partially,  any  of  the  provis- 
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ions  of  that  instrument.*'  This  decision,  having  been  concurred  in  by  two 
judges,  is,  under  our  constitution,  not  law  outside  of  the  particular  case.  I 
have  therefore  not  given  it  as  a  precedent,  but  quoted  the  argument  from  the 
opinion  bocause  I  regard  it  as  giving  the  true  construction  of  the  statute,  as 
well  as  the  reasons  therefor.  These  views,  if  not  directly,  have  certainly  in- 
cidentally, been  acted  upon  and  approved  by  this  court  in  subsequent  cases. 
Tracey  v.  Shujnate,  22  W.  Va.  474;  Atkinson  v.  Sutton,  23  W.  Va.  197.  See, 
also,  Douglas  v.  Feay,  1  W.  Va.  26;  Higyinhotham  v.  ComwelU  8  Grat.  83. 
Upon  reason  and  the  foregoing  authorities,  it  seems  to  me  that  the  true  and 
reasonable  interpretation  of  said  eleventh  section,  construed  with  reference 
to  the  other  statutes  above  referred  to,  must  be  that  to  bar  the  right  of  the 
widow  to  dower,  under  a  will  in  which  she  is  a  beneficiary,  and  has  not  re- 
nounced the  will,  it  must  appear  from  the  true  construction  of  the  will,  and 
the  attendant  facts  proper  to  be  considered  in  connection  with  it,  that  the  pro- 
vision made  for  the  wife  in  the  will  was  intended  by  the  testator  to  be  in  lieu 
of  her  dower;  otherwise,  she  will  not  be  required  to  renounce  the  provision 
made  for  her  in  the  will  in  order  to  entitle  her  to  dower.  If  it  does  not  appear 
that  the  provision  so  made  for  her  was  intended  to  be  in  lieu  of  dower,  then 
the  widow  may  consistently  take  both  dower,  and  the  provision  made  for  her 
by  the  will.  But  if  the  will  in  terms  declares,  or  Uie  facts  and  circumstances 
show,  that  the  provision  made  for  the  widow  in  the  will  was  intended  by  the 
testator  to  be  in  lieu  of  her  dower,  then,  unless  she  renounce  the  will,  she  cat 
take  only  what  is  given  her  by  the  will,  and  will  not  be  entitled  to  dower. 

Our  statutes  in  respect  to  curtesy  are  found  in  chapter  65  of  the  Code, — the 
same  chapter  which  embraces  the  subjects  of  dower  and  jointure.  Sections 
15  and  16  provide  as  follows:  (15)  "If  a  manied  woman  die  seized  of  an  es- 
tate of  inheritance  in  lands,  her  husband  shall  be  tenant  by  the  curtesy  in  the 
same."  (16)  "If  any  estate,  real  or  personal,  be  delivered  by  the  wife  to  the 
husband  in  lieu  of  his  curtesy,  and  he  accept  the  same,  he  shall  be  barred  of 
his  curtesy  in  the  residue  thereof."  This  statute,  unlike  the  one  in  relation 
to  dower,  makes  no  provision  under  which  the  wife  can  bar  the  curtesy  of  her 
husband.  It  is  only  by  an  estate  "delivered  by  the  wife  to  the  husband  in 
lieu  of  his  curtesy,"  and  accepted  by  him,  that  will  bar  his  curtesy.  Under 
this  statute,  curtesy  cannot  be  barred  by  a  provision  of  the  will  of  the  wife, 
even  when  it  is  expressed  to  be  for  that  purpose;  but  such  bar  can  be  made 
effectual  only  by  agreement  between  husband  and  wife  inter  vivos;  that  is, 
by  the  wife  delivering  to  the  husband  an  estate  which  he  agrees  to  accept  in 
lieu  of  his  curtesy.  The  husband  takes  his  curtesy  in  his  wife's  lands  by 
operation  of  the  law  and  his  marital  rights,  and  not  at  the  option  of  his  wife. 
The  law  makes  his  right  absolute,  and  wholly  independent  of  the  power  of 
the  wife.  The  only  power  the  wife  has  to  deprive  him  of  this  right  is  that 
she  may,  by  his  consent,  deliver  to  him  an  estate  in  lieu  of  his  curtesy.  If 
she  does  not  do  this  in  her  life-time  she  cannot  effect  it  by  any  provision  in  her 
will,  which  cannot  take  effect  until  her  death,  and  therefore  cannot  operate  as 
an  agreement,  such  as  is  required  by  the  statute,  to  bar  curtesy.  The  husband 
may,  as  we  have  seen,  by  the  provisions  of  his  will,  bar  the  dower  of  his  wife, 
or,  at  least,  compel  her  to  elect  whether  she  will  take  the  provision  made  for 
her  in  lieu  of  dower,  or  whether  she  will  renounce  the  will,  and  take  undei 
the  law.  But  the  wife  cannot,  as  we  have  shown,  compel  the  husband,  by  any 
provision  of  her  will,  to  make  such  election.  Unless  he  has,  by  an  agreement 
inter  vivos,  barred  his  curtesy,  then  he  may  take  under  the  will  without  af- 
fecting his  right  to  curtesy.  The  concl  usion  is  thus  made  inevitable,  that  if  the 
wife,  when  it  does  not  appear  that  the  provision  for  her  in  the  will  was  in- 
tended by  the  testator  to  be  in  lieu  of  dower,  may,  without  renouncing  the 
will,  take  both  under  it,  and  dower  under  the  law,  the  husband,  who  has  not, 
by  agreement  with  his  wife,  accepted  an  estate  in  lieu  of  his  curtesy,  will  be 
entitled,  without  renouncing  the  will,  in  like  manner  to  take  both  under  the 
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will  and  the  law;  that  is,  he  may  in  such  case  lake  under  the  will  without 
impairing  his  marital  right  to  curtesy. 

In  regard  to  the  personal  estate  of  the  wife,  the  law  gives  the  husband  no 
right  to  a  distributive  share  thereof,  except  where  he  renounces  the  will,  or 
the  wife  dies  intestate.  Section  9,  c.  78,  Code.  If,  in  the  case  at  bar,  the 
husband  had  renounced  the  provisions  of  the  will  in  his  favor,  the  wife,  as  to 
him,  would  be  treated  as  having  died  intestate,  and  he  in  that  event  would 
have  been  entitled  to  ones-third  of  her  personal  estate,  she  having  left  children 
to  survive  her;  but,  as  the  husband  has  failed  to  renounce  the  will,  he  is  barred 
by  the  statute  from  taking  any  share  of  the  wife's  personal  estate.  Under  the 
will,  he  is  entitled  to  a  contingent  fee  in  the  estate  devised  to  him,  which  can 
only  become  a  vested  estate  in  the  event  the  children,  the  plaintiffs  in  this 
suit,  die  unmarried  and  without  issue.  This  is  the  only  estate  he  is  entitled 
to  under  the  will,  but  he  is  also  entitled,  under  the  law,  to  his  curtesy  in  the 
said  real  estate. 

For  these  reasons,  I  am  of  opinion  that  so  much  of  the  decree  of  the  circuit 
coui-t  of  March  26,  1887,  as  decides  that  the  defendant,  George  W.  Cunning- 
ham, by  his  failure  to  renounce,  in  the  manner  prescribed  by  law,  the  provis- 
ions made  for  him  in  the  will  of  his  wife,  and  by  his  election  to  take  under 
said  will,  is  barred  of  his  curtesy  in  the  real  estate  mentioned  in  said  will, 
is  erroneous,  and  must  be  reversed,  and  this  cause  remanded  to  said  court  for 
further  proceedings. 

Johnson,  Green,  and  Woods,  JJ.,  concurred. 

(30  W.  Va.  674) 

Stockton  et  ah  f>.  Copeland  et  ah 
{Supreme  Cov/rt  of  Appeals  of  West  Virginia,    February  4, 1888.) 

Abatement  and  RevivaI/— Death  of  Defendant— Dismissal  of  Action— Effect  to 
Bar  Action. 

An  action  of  ejectment  was  brought  in  18i8,  on  the  demise  of  S,  v.  C,  to  recover 
the  possession  oi  2,800  acres  of  land.  In  1870,  8.  died,  and  the  cause  was  revived 
in  tne  name  of  his  heirs.  In  August,  1872,  C.  having  died,  his  death  was  sug- 
gested on  the  record,  and  a  sdre  jadas  was  awarded  to  revive  the  cause  against 
his  *^ heirs, "  none  of  whom  were  named,  but  no  scire  facias  ever  issued,*  and  the 
cause  was  never  revived,  nor  were  any  of  the  heirs  ox  C.  ever  made  parties  to  the 
suit,  nor  did  thev  ever  appear  therein.  On  the  19th  of  November,  1872,  the  court 
entered  therein  the  following  judgment,  which  was  never  reversed  or  set  aside: 
**For  reasons  appearing  to  the  court,  and  by  consent  of  parties,  this  cause  is  dis- 
missed agreed.  **  In  1879  the  heirs  of  8^  to  recover  the  same  land,  brought  an  ac- 
tion of  ejectment  against  the  heirs  of  C.,  who  relied  upon  said  judgment  as  a  bar 
to  the  plaintiff's  recovery  in  their  new  action ;  and,  the  circuit  court  having  so  in- 
structed the  jury,  there  was  judgment  for  the  defendants.  Upon  a  writ  of  error, 
held :  (1)  That  the  circuit  court  erred  in  so  Instructing  the  jury ;  f  2)  that  the  action 
.  of  ejectment  brought  in  1848  abated  in  Au^st,  1872,  upon  the  deatn  of  C,  who  was 
the  sole  defendant  therein ;  (S)  that  as  said  action  was  never  revived  against  the 
heirs  of  C.,  and  none  of  them  were  ever  made  parties  thereto,  or  appeared  therein, 
they  were  never  in  any  manner  bound  by  said  judgment,  and,  as  a  consequence 
thereof,  the  heirs  of  8.,  who  were  the  plaintiffs  in  the  new  action  of  ejectment,  were 
not  bound  thereby  to  any  other  or  greater  extent  than  to  disable  themselves  from 
proceeding  further  in  said  first  action ;  (4)  that  the  said  judgment  operated  as  a 
simple  dismissal  of  said  action,  and  cannot  operate  as  a  bar  to  a  recovery  in  said  new 
action  for  the  recovery  of  the  same  land. 

{Syllabus  by  the  Court,) 

Error  to  circuit  court,  Fayette  county;  H.  A.  Holt,  Judge. 

This  was  an  action  of  ejectment  brought  by  Charles  Stockton  and  others,  aa 
the  heirs  of  Aaron  Stockton,  deceased,  against  Evermont  W.  Copeland, 
Malloy  M.  Copeland,  and  Octavia  Copeland,  as  the  heirs  of  Hezekiah  B.  Cope- 
land,  deceased,  for  the  recovery  of  a  tract  of  2,300  acres  of  land  which  the 
plalntilfs  claimed  in  fee.  Tlie  declaration  and  notice,  having  been  duly  served 
upon  the  defendants,  were  tiled  in  the  circuit  court  of  Fayette  county,  whereiu 
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the  land  lay,  on  the  Isttlay  of  September,  1879,  and  the  usual  rule  to  plead  en- 
tered. On  the  dd  of  September,  1879,  the  defendants  appeared,  and  pleaded 
not  guilty,  on  which. issue  was  joined.  The  cause  was  continued  from  time 
to  time  until  the  24th  of  September,  1881,  when  a  trial  was  had  which  resulted 
in  a  judgment  in  favor  of  the  defendants.  This  judgment  was  afterwards 
reversed  by  this  court,  and  the  cause  was  remanded  for  further  proceedings. 
23  W.  Ya.  696.  After  the  cause  went  back,  the  defendants  on  the  19th  of 
May,  1886,  by  an  order  entered  therein,  disclaimed  all  right,  title,  or  interest 
in  and  to  a  certain  portion  of  the  land  in  the  plaintiffs!  declaration  mentioned. 
The  cause  was  afterwards  tried  by  a  jury,  and  after  the  plaintiffs  had  rested 
their  case,  the  defendants,  to  maintain  the  issue  on  their  part,  among  other 
proofs,  offered  and  read  in  evidence  to  the  jury  the  record  of  the  proceedings 

in  an  action  of  ejectment  in  Fayette  county,  commenced  on  the day  of 

May,  1848,  wherein  John  Doe,  on  the  demise  of  Aaron  Stockton,  was  plain- 
tiff, and  Hezekiah  B.  Copeland,  in  theroomof  KichardEoe,  the  casual  ejector, 
was  defendant,  for  the  recovery  of  the  possession  of  his  term  yet  to  come 
in  said  tract  of  2,300  acres  of  land,  accompanied  with  proof  that  the  plain- 
tiffs in  this  suit  are  the  heirs  of  said  Aaron  Stockton,  and  that  the  defend- 
ants are  the  heirs  of  the  said  Hezekiah  B.  Copeland.  It  appeared  by  the  said 
record  that  said  action  of  ejectment  was  continued  from  time  to  time  until 
the  25th  of  August,  1870,  when  the  death  of  the  lessor  of  the  plaintiff  was 
suggested  on  the  record,  and  that  on  the  27th  day  of  May,  1871,  the  cause  was 
revived  in  the  name  of  his  heirs.  The  cause  was  then  continued  until  the 
22d  of  August,  1872,  when  the  following  order  was  entered:  *'It  being  sug- 
gested to  the  court  that  Hezekiah  B.  Copeland,  the  defendant,  has  departed 
this  life,  it  is  ordered  that  the  same  be  suggested  on  the  record,  and  scire  fa- 
cias  be  awarded  against  the  heirs  of  the  defendant  to  show  cause,  if  any  they 
can ,  why  this  cause  shall  not  be  revived  against  them. "  At  a  term  of  the  cir- 
cuit court  held  for  said  county  on  the  18th  of  November,  1872,  the  follow- 
ing order  was  entered  in  said  cause:  "The  foregoing  cause  is  continued  gen- 
erally." And  on  the  19th  day  of  November,  1872,  the  following  order  was 
entered  in  the  cause:  "For  reasons  appearing  to  the  court,  and  by  consent  of 
parties,  this  cause  is  dismissed  agreed. "  No  other  order  in  the  cause  was 
afterwards  made;  nor  does  it  appear  by  said  record  who  were  the  heirs  of  said 
H.  B.  Copeland,  or  that  any  scire  facias  to  revive  the  cause  against  any  person 
was  ever  issued,  executed,  or  returned,  or  that  the  cause  was  eyer  revived 
against  any  person.  Before  the  jury  retired,  the  defendants  asked  the  court 
to  give  to  the  jury  the  following  instruction:  "If  tlie  jury  believe  from  the 
evidence  that  the  land  in  controversy  in  this  suit  is  the  same  that  was  in- 
volved in  the  suit  of  ejectment,  formerly  pending  in  this  court,  l)rought  by 
John  Doe  v.  Richard  Roe,  and  afterwards  prosecuted  in  the  name  of  Aaroth 
Stockton  V.  H,  B.  Copeland,  and  after  Aaron  Stockton's  death  revived  in  the 
name  of  his  heirs,  the  plaintiffs  in  this  suit,  and  that  the  plaintiffs  in  this 
suit  are  the  heirs  at  law  of  Aaron  Stockton,  and  that  the  defendants  in  this 
suit  are  the  heirs  of  H.  B.  Copeland,  and  that  the  plaintiffs  claim  title  to  said 
land  under  the  same  title  that  they  and  their  ancestors  claimed  under  in  the 
said  former  action,  the  court  instructs  the  jury  that  the  order  made  in  the  said 
former  case  on  the  19th  day  of  November,  1872,  by  which  the  said  case,  for  rea- 
sons appearing  to  the  court,  and  by  consent  of  parties,  was  dismissed  agreed, 
together  with  the  judgment  of  this  court  on  said  cause  rendered  on  the  6th  day 
of  September,  1879,  by  which  judgment  the  court  refused  to  revive  and  redocket 
the  same,  constitute  a  bar  to  the  plaintiffs'  right  to  recover  in  this  suit;  to  the 
giving  of  which  instruction  the  plaintiffs,  by  their  counsel,  objected,  which 
objections,  being  argued  by  counsel  and  considered  by  the  court,  are  over- 
ruled, and  the  instruction  given  and  read  to  the  jury," — ^to  the  giving  of 
which  instruction  the  plaintiffs  excepted;  whereupon  the  jury  returned  the 
following  verdict:    "We,  the  jury,  find  for  the  defendant  the  seven  hundred 
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and  eighteen  acres  of  land  described  on  map  and  plat  marked  'Verdict  Map,* 
and  included  in  the  yellow  and  red  lines  styled  the  *  interlock  718  acres; '  the  de- 
fendants having  disclaimed  as  to  all  the  other  lands  claimed  by  plaintiffs  in 
their  declaration;  and  we  find  the  defendants  have  an  estate  in  fee  in  the  718 
acres  found  for  them. "  The  plaintiffs  moved  to  set  this  verdict  aside,  which  mo- 
tion was  overruled.  They  then  moved  in  arrest  of  judgment,  which  motion 
was  also  overruled.  To  these  rulings  of  the  court  the  plaintiffs  again  ex- 
cepted, and  their  exceptions  were  saved  to  them  by  a  proper  bill  of  exceptions, 
and  thereupon  the  court  entered  a  general  judgment  upon  the  verdict  in  fa- 
vor of  the  defendants.  Upon  a  petition  of  the  plaintiffs  a  writ  of  error  and 
supersedeas  was  allowed  to  the  said  judgment. 

i5J.  A,  Miller  and  /.  F,  Brovm,  for  plaintiffs  in  error.  J,  N.  Payne  and  /. 
W.  JDavis,  for  defendants  in  error. 

Woods,  J.,  {ofter  stating  the  facts  as  above.)  Four  grounds  of  error  are 
alleged  by  the  plaintiffs  in  error,  all  of  which  are  included  in  the  general  prop- 
osition that  the  court  erred  in  giving  said  instruction  to  the  jury,  and  the 
only  question  for  our  consideration  is  whether  this  instruction  correctly  pro- 
pounded the  law  arising  upon  the  order  of  dismissal  entered  in  said  first  ac- 
tion of  ejectment  on  the  19th  of  November,  1872.  The  contention  of  the 
plaintiffs  in  error  is  that  said  order  of  dismissal  "agreed"  amounted  to  noth- 
ing more  than  a  nonsuit  suffered,  or  a  simple  order  of  dismissal  made  by  them 
upon  their  own  motion;  that  the  sole  defendant  having  died,  the  action  had 
abated  by  his  death,  and  not  having  been  revived,  there  were  no  defendants 
before  the  court,  and  therefore  no  consent  order  could  be  entered  in  the  cause; 
and  that  if  such  order  had  been  properly  made  by  consent  of  defendants  be- 
fore the  court,  yet  would  not  the  plaintiffs  be  thereby  barred  from  maintain- 
ing their  present  action;  for  such  order  of  dismissal,  if  so  made,  could  not  in 
that  action  affect  the  plaintiffs*  right  to  any  greater  extent  than  would  a  ver- 
dict and  judgment  therein,  in  favor  of  the  defendants;  for,  as  the  law  then 
stood,  the  plaintiffs  could  immediately  have  brought  a  new  action  of  eject- 
ment against  the  same  defendants  for  the  recovery  of  the  same  land.  The 
contention  of  the  defendants  in  error  is  that  the  order  of  dismissal  "agreed" 
was  in  contemplation  of  law  not  only  a  dismissal  of  the  action,  but  was  a  total 
abandonment  of  all  such  rights  as  the  plaintiffs  had  in  or  to  the  lands  in  con- 
troversy; that  such  dismissal  was  a  complete  bar  to  the  prosecution  of  any 
subsequent  action  between  the  same  parties  for  the  same  land. 

We  will  first  consider  what  was  the  legal  status  of  the  case  of  John  Doe  on 
the  demise  of  Aaron  Stockton  v.  II.  B,  Copelandy  on  the  19th  of  November, 
1872,  when  this  order  of  dismissal  "agreed"  was  entered.  It  is  not  pre- 
tended that  any  other  agreement  was  entered  into  between  the  parties  to  said 
action  than  what  the  law  will  imply  from  the  terms  of  the  order  itself,  speak- 
ing from  the  condition  of  the  record  as  it  then  appeared;  for  what  did  not 
then  thereby  appear,  in  contemplation  of  law  did  not  exist,  and,  as  a  conse- 
quence thereof,  the  court  could  not  know  what  did  not  so  appear.  If,  then, 
there  was  in  fact  any  such  agreement  made  as  that  mentioned  in  said  order  of 
dismissal,  it  could  only  have  been  made  between  the  parties  in  said  action, 
who,  by  the  record,  were  then  before  the  court,  capable  of  entering  into  an 
agreement.  It  is  elementary  law  that  to  constitute  a  valid  agreement  it  Is  es- 
sential that  there  shall  not  only  be  a  good  and  sufficient  consideration  and 
something  to  be  contracted  for;  there  must  be  a  person  able  to  contract  and  a 
person  able  to  be  contracted  with,  and  without  such  contracting  parties  there 
can  be  no  agreement,  for  without  them  there  could  be  no  reciprocal  or  mutual 
assent.  1  Chit.  Cont.  11;  Comyn,  Gont.  2.  At  common  law,  the  death  of 
either  party  pending  the  action  (if  there  be  but  one  on  that  side)  abates  it, 
but  it  is  admissible  to  revive  it  if  it  were  originally  maintainable  by  or  against 
toe  personal  representative,  if  it  be  a  personal  action,  and  if  a  real  or  mixed 
v.5s.E.no.3 — 10 
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action,  by  or  against  the  heir  or  devisee.  Datis  v.  Teays,  3  Grat.  290:  Ruff- 
Tiers  V.  Lewis,  7  Leigh,  742;  Bac.  Abr.  "Abatement,"  Y;  4  Minor,  Inst.  pt. 
1,  p.  79S.  By  the  second  section  of  chapter  127  of  the  Ckxle  it  is  declared: 
"If  a  plaintiff  or  defendant  die  pending  any  action,  whether  the  cause  of  ac- 
tion would  survive  at  common  law  or  not,  the  same  may  be  revived  and  pros- 
ecuted to  judgment  and  execution  in  the.  same  manner  as  if  it  were  for  a  cause 
of  action  arising  out  of  contract."  And  by  section  4  of  the  same  chapter  it  is 
further  declared  that  "in  any  stage  of  any  case  a  scire  facias  may  be  sued  out 
for  or  against  *  ♦  ♦  the  heirs  or  devisees  of  a  decedent  who  was  a  party. 
Or  where  the  party  dying  ♦  *  ♦  is  plaintiff  or  appellant,  the  person  or 
persons  for  whom  such  scire  facias  might  be  sued  out,  may,  without  notice  or 
scire  facias,  move  that  the  suit  proceed  in  his  or  her  name.  In  the  former 
case,  after  service  of  the  scire  facias,  or  in  the  latter  case,  on  such  motion,  if 
no  sufficient  cause  be  shown  against  it,  an  order  shall  be  entered  that  the  suit 
proceed  according  to  such  scire  facias  or  motion."  In  the  case  of  the  deatli 
of  a  defendant,  the  cause  can  only  be  revived  against  his  personal  representa- 
tive, heirs,  or  devisees  by  scire  facias;  for  when  a  new  defendant  is  to  be 
brought  into  a  suit  it  can  only  be  done  by  the  consent  of  such  party,  or  by 
scire  facias,  as  the  right  to  revive  by  motion  is  confined  by  the  statute,  where 
the  party  who  has  died  was  plaintiff  or  appellant."  The  cause  is  not  revived 
by  order  of  the  court  directing  a  scire  facias  to  be  issued  for  that  purpose, 
nor  yet  by  the  return  of  the  scire  facias  executed  upon  the  parties  named 
therein,  but  by  the  order  of  the  clerk  entered  at  rules,  or  of  the  court  entered 
in  term  by  the  consent  of  such  parties,  or  upon  the  return  of  the  scire  facias, 
that  the  case  proceed  in  the  name  of  the  proper  parties.  It  is  apparent,  there- 
fore, that  a  scire  facias  which  failed  to  set  out  the  names  of  the  new  parties 
to  be  brought  into  the  suit  would  be  utterly  futile,  as  the  same  could  never 
be  executed.  The  action  having  abated  by  the  death  of  the  only  defendant, 
no  further  proceeding  therein  could  be  taken,  which  could  in  any  manner  af- 
fect the  rights  of  his  heirs  until  they  had  been  made  defendants  in  the  suit. 
As  the  plaintiff  may  elect  to  abandon  his  suit  by  neglecting  to  revive  the 
same,  so  he  is  at  liberty  to  dismiss  the  same  on  his  own  motion,  at  his  pleas- 
ure, so  long  as  there  is  no  defendant  in  the  cause  to  contest  his  right  to  do  so. 
When  the  sole  defendant  died,  the  plaintiff's  action  died  with  him.  Having 
the  right  to  revive  the  same  against  Kis  heirs,  they  were  not  compelled  to  do 
so,  and  not  having  revived  the  same,  their  action  continues  dead.  In  this 
cause  the  death  of  Hezekiah  B.  CJopeland  was  suggested  on  the  record  on  the 
22d  of  August,  1872,  and  on  that  day  it  appeared  to  the  court  that  the  plain- 
tiff's action  abated,  as  the  record  shows,  by  awarding  a  scire  facias  "against 
the  heirs  of  said  defendant  to  show  cause,  if  any  they  can,  why  this  cruise 
shall  not  be  revived  against  them."  No  such  scire  facias  issued,  and,  so  far 
as  the  record  shows,  no  person  ever  afterwards  appeared  as  or  was  made  de- 
fendant in  the  action.  In  this  state  of  the  case,  no  order  or  Judgment  made 
or  rendered  therein  could  in  any  manner  affect  or  impair  the  rights  of  the 
heirs  of  Copeland  to  the  land  in  controversy,  nor  could  they  in  any  manner 
be  bound  by  such  order  or  judgment,  not  being  parties  to  the  suit,  and  there- 
fore the  heirs  of  said  Ck)peland  were  not  bound  by  said  order  of  dismissal 
"agreed"  entered  in  the  action  on  the  19th  of  November,  1872;  for,  not  being 
parties  to  said  action,  they  are  not  bound  by  the  recital  in  said  judgment, 
that,  "for  reasons  appearing  to  the  court,  and  by  consent  of  parties,  this 
cause  is  dismissed  •  agreed.'  "  If,  therefore,  the  defendants  in  this  cause  were 
not  bound  by  the  said  judgment,  and  according  to  the  terms  thei^of,  it  fol- 
lows as  a  necessary  consequence  that  the  plaintiffs  are  not  in  any  manner 
bound  thereby;  for  it  is  a  general  rule  that  no  party  is  bound  in  a  subsequent 
proceeding  by  a  judgment  unless  the  adverse  party,  seeking  to  secure  the  ben- 
efit of  the  former  adjudication,  would  have  been  prejudiced  by  it  if  it  had  been 
determined  the  other  way.     Both  litigants  must  bo  alike  concluded,  or  tlw 
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proceeding  cannot  be  set  up  as  conclusive  upon  either  Bigelow,  Estop.  25; 
Freem.  Judgm.  §  159;  Petrte  v.  Nuttall,  11  Exch.  569;  White  v.  Hazen,  24 
Vt.  148;  Edwards  v.  McCurdy,  13  111.  496;  Simpson  v.  Pearson,  31  Ind.  1; 
GristDold  v.  Jackson^  2  Edw.  Ch.  461;  Brddford  v.  Bradfoid,  5  Conn.  127; 
1  Greenl.  Ev.  §  524;  Huntington  v.  Jetoett,  25  Iowa,  249.  But  the  counsel 
for  the  defendants  in  error  endeavor  to  evade  the  force  of  these  well-estab- 
lished rules  by  insisting  that  because  the  judgment  recites  that  it  was  en- 
tered by  consent  of  parties  it  should  be  presumed  that  the  defendants  must 
have  appeared,  and  that  if  it  is  not  a  legal  presumption  that  tlie  defendants 
to  the  scire  facias  appeared,  then  it  may  be  treated  as  a  judgment  in  favor  of 
the  dead  man,  H.  B.  Copeland,  and  therefore  not  void,  but  only  voidable, 
which  cannot  be  questioned  collaterally  in  another  suit.  To  this  argument 
it  may  be  replied  that  we  are  not  at  liberty  to  presume  that  any  proceeding 
was  had  in  a  cause  which  does  not  appear  by  the  record,  or  that  a  judgment 
was  rendered  against  a  man,  who,  the  record  shows,  was  dcid  at  that  time, 
or  that  the  defendants  to  the  scii'e  fatdas  appeared,  when  it  does  not  appear 
that  JSLTiy  scire  facias  ever  issued,  or  if  it  did,  that  any  of  these  defendants 
were  named  therein.  Neither  are  we  authorized  to  presume  that  these  de- 
fendants appeared  because  the  judgment  recites  that  it  was  entered  "by  con- 
sent of  parties."  While  it  is  true  that  when  the  record  recites  a  jurisdictional 
fact,  such  recital  is  prima  facie  evidence  in  support  of  the  judgment,  yet 
where  the  record  recites  in  general  terms  the  appearance  of  the  parties,  such 
appearance  will  be  confined  to  those  who  have  been  served  with  process. 
MiUer  v.  Swing,  8  Smedes  &  M.  421;  Dean  v.  McKinstry,  2  Smedes  &  M.  213; 
Torrey  v.  Jordan,  4  Ho w.  (Miss.)  401 ;  Puckett  v .  Pope,  3  Ala.  552 ;  Hubbard's 
Adm'r  v.  Dubois,  37  Vt.  94;  Dogd  v.  Bayham,  5  Humpii.  386;  Treem. 
Judgm.  §  155.  As  the  record  evidence  introduced  by  the  defendants  clearly 
shows  that,  at  the  time  the  judgment  of  dismissal  "agreed"  was  entered,  Hez- 
ekiah  B.  Copeland,  the  sole  defendant  in  said  first  action  of  ejectment,  was 
dead;  that  the  action  had  thereby  abated;  and  that  the  same  had  never  been 
revived, — we  are  of  opinion  that  the  defendants  in  this  suit,  not  having  been 
parties  to  said  first  action  of  ejectment,  were  never  in  any  manner  bound  by 
said  judgment,  and,  as  a  consequence  thereof,  that  the  plaintiffs  were  never 
bound  thereby  to  any  other  or  greater  extent  than  that  they  had  disabled 
themselves  from  proceeding  further  in  said  action,  and  tliat  said  judgment 
must  be  considered  as  a  dismissal  of  the  plaintiffs^  action  upon  their  own  mo- 
tion, and  therefore  does  not  operate  as  a  bar  to  the  plaintiffs'  present  action ; 
and  that  for  these  reasons  the  circuit  court  erred  in  giving  to  the  jury  the  in- 
struction asked  by  the  defendants.  Having  reached  this  conclusion,  it  is  un- 
necessary to  express  any  opinion  as  to  the  construction  which  should  be  placed 
upon  the  terms  "dismissed  agreed,"  occurring  in  a  judgment  in  a  case  wherein 
all  the  parties  to  be  affected  thereby  were  properly  before  the  court;  for  no 
such  case  is  presented  by  this  record;  nor  is  it  necessary  to  consider  or  deter- 
mine what  effect  should  now  be  given  to  a  judgment  rendered  in  1872,  in  an 
action  of  ejectment  instituted  before  the  Code  of  Virginia  of  1849  took  effect, 
for  in  the  case  under  consideration  no  judgment  touching  the  merits  of  the 
case  was  entered  therein.  For  these  reasons  the  judgment  of  the  circuit 
court  rendered  herein  on  the  25th  day  of  May,  1886,  must  be  reversed,  with 
costs,  the  verdict  of  the  jury  set  aside,  and  a  new  trial  awarded,  the  costs  of 
which  shall  abide  the  final  trial  of  the  suit,  and  the  cause  remanded  to  the  cir- 
cuit court  for  a  new  trial. 

JouNSON  and  Gu&sn,  JJ.,  concurred;  bMYDKK,  J.,  not  sitting. 
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(30  W.  Va.  606) 

Miller  v.  Towi^  of  Aragoma  et  ah 
{Supreme  Court  of  Appeals  of  West  VirQifn/kL    January  28, 1888.) 

1.  MUKIOIPJLL  Ck)BPOBATIONS— AOTIONB  AGAINST— PaBTIES. 

If,  in  a  suit  against  an  incorporated  town,  the  process  be  executed  by  delivering 
a  copy  thereof  to  its  mayor,  he  is  not  thereby  made  a  party  to  the  suit;  and  if  sucfi 
town  fail  to  answer  the  bill  it  will  be  taken  for  confessed  against  it,  although  the 
mayor  has  filed  an  answer  in  the  cause. 

9.  Same. 

Where  a  suit  is  brought  by  a  landholder  against  an  incorporated  town,  to  enjoin 
it  from  opening  a  public  alley  through  his  land  without  having  first  condemned  t;he 
same  for  public  use,  according  to  law,  the  owner  of  a  lot  adjoining  such  proposed 
alley,  who  has  been  instrumental  in  moving^  the  public  authorities  of  such  town  to 
open  such  alley,  may  properly  be  joined  with  such  town  as  a  defendant  in  such 
suit. 

8.  Dedication— PBOOi^-PBOOEEDiNa  to  Condemn  Land. 

Where  such  town  proceeds  to  open  such  alley  through  a  man's  land,  without  his 
consent,  and  without  haying  first  condemned  the  same  for  public  use,  aocording  to 
laW}  upon. the  ground  that  the  land  proposed  to  be  taken  for  that  purpose  has  been 
dedicated  to  the  public  by  the  owner  thereof,  thd  burden  of  proof  that  such  dedicar 
tion  has  been  made  is  upon  the  town. 

4.  Same. 

Where  such  town  claims  that  such  alley  has  been,  by  the  acts  and  declarations  of 
the  land-owner,  dedicated  to  the  public  for  that  purpose,  such  acta  and  declarations 
must  be  deliberate,  unequivocal,  and  decisive,  manifesting  a  positive  and  unmis- 
takable intention  to  permanently  abandon  his  property  for  that  specific  public  use.^ 

5.  Same. 

A  case  in  which  the  facts  and  circumstances  appearing  in  the  record  were  held  to 
be  insufficient  to  establish  such  dedication  to  the  public  use. 
{SyUalms  hy  the  Covrrt,) 

Appeal  from  circuit  court,  Logan  county;  Ira  J.  McGnmis,  Judge. 

On  the  28th  of  February,  1885,  J.  8.  Miller  presented  to  the  judge  of  the 
circuit  court  of  Logan  county  in  vacation  his  bill,  verified  by  his  afildavit, 
against  Guy  M.  Dingess  and  the  town  of  Aracoma,  alleging  substantially 
the  following  facts :  That  on  the  12th  of  January,  1880,  he  purchased  from 
one  Ellis  a  house  and  parcel  of  land  containing  about  half  an  acre,  situated 
within  the  village  of  Logan  Court-House,  and  within  the  limits  of  the  town 
of  Aracoma,  which  was  duly  incorporated  by  the  circuit  court  of  said  coun^, 
at  the  spring  term  thereof,  1884;  that  this  land  had  been  purchased  by  Ellis 
on  the  9th  of  February,  1871,  from  one  Floyd,  who  had  purchased  the  same 
with  other  lands  from  one  Lawson;  that  at  the  time  Lawson  purchased  the 
same,  and  long  prior  thereto,  said  parcel  of  land  had  been  inclosed  with  a 
fence,  and  used  by  Lawson  as  his  residence,  and  that  said  fence  remained 
after  the  sale  of  the  land  to  Ellis,  to  whom  Floyd  had  pointed  it  out  as  the 
boundaries  of  the  land  so  sold  to  him;  that  the  title-bond  executed  by  Floyd 
to  Ellis  for  sale  of  said  land,  recognized  the  existence  of  a  town-plat,  then 
lately  made  by  Floyd,  on  which  the  land  so  sold  to  Ellis  was  marked  as  lots 
"A"  and  "B,"  which  were  the  first  lots  sold  by  Floyd  after  making  the  addi- 
tion to  the  village  of  Logan  Ck)urt-House,  called  the  "New Plan  of  Aracoma;" 
that  it  was  at  first  the  intention  of  Floyd  in  making  said  addition  to  said  town 

>  To  make  a  highway  by  dedication,  there  must  be  the  assent  of  the  owners  of  the  land 
to  its  appropriation  for  a  public  highway,  and  its  use  by  the  public  for  such  purpose, 
and  for  such  a  length  of  time,  that  the  public  accommodation  and  private  rights  inight 
be  materially  affected  by  an  interruption  of  the  enjoyment.  The  owner's  intention  to 
dedicate  must  appear,  and  the  acceptance  of  such  dedication,  by  using  it.  on  the  part  of 
the  public,  must  also  appear.  Where  these  two  facts  concur,  the  dedication  is  complete. 
Union  Co.  v.  Peckham,  (R.  I.)  12  Atl.  Rep.  180;  City  v.  Williams,  (Tex.)  6  S.  W.  Rep. 
860.  The  dedication  of  a  public  highway  may  be  presumed  from  use.  Howard  v.  State. 
(Ark.)  2  S.  W.  Rep.  331.  A  presumption  of  acceptance  may  be  drawn  from  oonunon 
user  of  the  highway,  and  from  actual  assumption  of  care  and  control  over  it  by  the  pub- 
Uo authorities.  State  v.  Eisele,  (Minn.)  83  N.  W.  Rep.  785.  On  the  general  subject  of 
the  dedication  and  acceptance  of  a  highway,  see  Price  v«  Town,  (Mo.)  6  S.  W.  JElep.  20, 
and  note. 
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to  have  an  alley  between  said  lots  sold  to  Ellis,  which  have  since  been  num- 
bered 24  and  25,  respectively;  but  that  Floyd  then  abandoned  that  intention, 
and  by  his  title-bond  to  Ellis  sold  hioi  both  lots  and  the  alley  between  them, 
making  212  feet  front;  and  that  there  never  has  been  any  claim  on  the  pai-t 
of  any  one  that  any  alley  was  ever  made,  laid  off,  or  dedicated  to  the  public, 
on  the  upper  end  of  his  property;  and  that  his  inclosure  covers  only  wh«at  was 
always  claimed  by  said  Ellis  under  his  title-bond,  and  which  has  been  in  his 
possession  and  the  possession  of  the  plaintiff  ever  since  the  purchase  thereof 
by  Ellis  for  Floyd.  He  further  alleges  that  within  the  last  two  years  the  de- 
fendant Dingess  purchased  from  said  Floyd  a  lot  adjoining  plaintiff's  said 
lots  on  the  upper  side  thereof,  and  he  now  claims  that  there  has  been  and  is 
an  alley  between  said  lot  and  plaintiff's  lots,  which,  as  Dingess  claims,  is  in 
the  possession  and  within  the  inclosure  of  the  plaintiff,  which  alley,  he  further 
claims,  was  dedicated  by  Floyd  to  the  public;  whereas  the  plaintiff  avers  that 
no  such  dedication  was  ever  made  either  by  grant  or  by  public  use,  and  that 
no  alley  has  ever  been  claimed  or  used  by  the  public  at  large,  either  within 
the  inclosure  of  the  plaintiff,  or  between  his  inclosure  and  the  lot  now  owned 
by  Dingess,  and  that  no  such  alley  as  the  one  now  claimed  by  him  was  orig- 
inally shown  on  Floyd's  said  plat  of  the  town.  The  bill  further  alleges  that 
the  plaintiff  and  his  vendor,  Ellis,  have  been,  since  the  9th  day  of  February, 
1871,  in  peaceable  and  quiet  possession  of  the  ground  over  which  Dingess 
claims  this  easement  under  and  by  virtue  of  said  title-bond  to  Ellis,  claim- 
ing title  to  every  portion  of  the  premises  inclosed  by  his  said  fence,  which 
constitutes  a  legal  bar  to  any  action  or  proceeding  to  dispossess  him  of  any 
part  of  said  premises.  The  bill  further  alleged.that  the  common  council  of  the 
town  of  Aracoma  being  moved  thereto  by  the  said  Dingess,without  any  right 
or  authority  to  take  any  part  of  the  plaintiff's  said  property  for  public  use,  by 
its  order  passed  on  the  llth  of  February,  1885,  ordered  the  plaintiff  to  remove 
his  inclosure,  and  open  said  alley,  as  claimed  by  Dingess,  to  the  public  use,  on 
or  before  the  8d  of  March,  1885,  which  he  refused  to  do;  whereupon  said  com- 
mon council,  at  a  meeting  thereof  on  the day  of  February,  1885,  adopted 

the  following  order:  "It  appearing  that  J.  S.  Miller  has  refused  and  neglected 
to  open  the  alley  fenced  up  by  him  between  his  lots  and  the  lots  of  G.  M. 
Dingess,  as  was  ordered  by  this  council  at  a  meeting  held  on  the  3d  of  Jan- 
nary,  1885,  it  is  ordered  that  the  superintendent  of  roads,  streets,  and  alleys 
do  cause  the  same  to  be  opened  for  public  travel."  The  plaintiff  thereupon 
prayed  that  an  injunction  be  awarded  enjoining  the  defendants  and  each  of 
them  from  trespassing  upon  or  remorving  his  said  inclosure,  or  attempting  to 
locate  said  alley  on  his  premises,  and  for  general  relief.  A  preliminary  in- 
junction was  allowed  as  prayed  for,  which  was  made  effectual  by  the  execu- 
tion of  the  bond  required  by  the  order  of  the  judge.  Process  was  executed  on 
the  town  of  Aracoma  by  delivering  a  copy  thereof  to  its  mayor,  J.  R.  Perry, 
who  filed  his  answer  under  oath  to  the  bill,  to  which  the  plaintiff  replied  gen- 
erally. Omitting  the  formal  portions  thereof,  the  material  parts  of  the  an- 
swer of  Perry,  mayor  of  the  town  of  Aracoma,  were  as  follows:  "Respondent 
has  no  interest  in  this  matter,  and  that  all  he  has  had  to  do  with  anything  in 
the  matters  complained  of  in  the  plaintiff's  bill,  was  as  a  member  of  the  town 
authorities.  He  admits  that  the  plaintiff  bought  of  Ellis,  and  Ellis  of  Floyd, 
and  Floyd  of  Lawson;  but  he  avers  that  Lawson  did  not  use  this  property  as 
a  residence,  and  the  plat  and  the  map  of  the  town  referred  to  by  the  plaintiff 
in  his  bill  shows  an  alley  on  its  face  between  lots  Nos.  23  and  24,  and  he  charges 
that  the  plaintiff  moved  the  fence,  and  took  in  the  alley  in  controversy. "  The 
defendant  Dingess  also  answered  the  bill  under  oath,  to  which  answer  the 
plaintiff  replied  generally.  This  answer  admits  that  the  plaintiff,  and  those 
under  whom  he  claims,  derived  title  to  the  said  land  at  the  times  and  in  the 
manner  stated  in  the  bill;  that  these  lots  were  the  first  sold  by  Floyd  after  he 
made  said  plat  of  Aracoma,  and  that  the  lots  sold  to  Ellis  were  marked  thereon 


Digitized  by 


Google 


150  B0UTHEA8TERN   REPORTER.  [W,\'a. 

at  the  time  he  purchased  the  same  from  Floyd,  and  that  respondent  bought 
his  lot,  No.  23,  adjoining  the  lots  of  the  plaintiff  on  the  8tli  day  of  February, 
1885,  and  that  he  claims  that  there  is  and  was  an  alley  between  said  named 
two  lots,  and  that  he  has  induced  the  common  council  of  Aracoma  to  open  said 
alley.  Respondent  denies  that  Lawson  used  this  property  owned  by  the  plain- 
tiff as  a  homestead,  and  he  cannot  say  how  much  was  inclosed;  neither  does 
he  know  whetlier  Floyd  showed  Ellis'  where  to  build  his  fence,  but  he  avers 
that  the  plaintiff,  instead  of  212  feet,  has  275  feet  fronting  on  Dingess  street, 
and  that  plaintiff's  inclosure  now  includes  a  considerable  part  of  the  lot  now 
occupied  by  this  respondent,  and  that  theie  is  an  alley  on  the  plat  between  re- 
spondent's lot  and  the  lots  of  the  plaintiff  running  at  right  angles  from  Din- 
gess street  to  the  river;  nor  is  it  true  that  the  plaintiff's  inclosure  covers  only 
what  was  claimed  by  said  Ellis,  or  what  was  fenced  in  by  him;  nor  that  all  of 
said  alley  has  been  fenced  up,  until  within  the  last  year  or  two.  Respondent 
charges  that  the  fences  made  by  Ellis  were  made  when  he  went  into  posses- 
sion of  said  lots,  but  they  were  mere  shifts,  and  not  made  on  any  of  the  lines 
of  said  town-lots,  nor  did  they  ever  run  parallel  with  any  of  the  boundary 
lines  of  either  of  said  lots,  the  street,  or  the  river,  and  if  they  had,  they  have 
been  moved  by  the  plaintiff,  or  taken  down  and  rebuilt.  And  he  further 
.  avers  that  there  is  on  the  plaintiff's  lot  No.  24  what  he  calls  a  stable,—  a  mere 
thing  of  round  poles,  which  is  neither  square  nor  plumb,  which  fronts  on 
neither  street,  alley,  nor  river.  Respondent  made  part  of  his  answer  the  title- 
bond  executed  to  him  for  the  sale  of  lot  No.  23,  dated  February  8. 1885.  which 
describes  the  same  "One  town-lot,  in  Floyd's  addition  to  the  town  of  Ara- 
coma, at  Logan  Ck)urt-House,  W.  Va.,  situated  on  Dingess  street,  fronting 
one  hundred  feet  thereon  and  running  back  to  the  Guyan  river,  adjoining  on 
the  south-east  side  the  lot  of  James  M.  French,  and  on  the  nortli-east  side  a 
twelve-foot  alley,  on  the  south-west  side  of  the  Sinij)8on  Ellis  lot,  where  J.  S. 
Miller  now  lives."  The  depositions  of  the  plaintiff  and  of  the  vendor,  Simp- 
son Ellis,  were  taken  on  behalf  of  the  plaintiff;  and  the  depositions  of  said  J. 
R.  Perry  and  one  Dejermatt  were  taken  on  behalf  of  the  defendants,  and  no 
other  witnesses  were  examined.  In  addition  to  said  depositions,  the  title- 
bond  from  Floyd  to  Simpson  Ellis,  and  a  plat  purporting  to  be  the  plat  of  the 
town  of  Aracoma,  were  filed  sis  evidence  in  the  cause.  On  the  15th  of  Oc- 
tober, 1885,  the  cause  was  heard,  and  the  following  decree  was  entered:  "This 
cause  came  on  this  15th  day  of  October,  1885,  to  be  finally  heard  on  the  plain- 
tiff's bill,  and  the  exhibits  filed  therewith,  and  the  answers  of  the  defendants, 
and  the  replication  thereto,  and  the  depositions  of  witnesses,  and  the  plat  of 
the  town  of  Aracoma,  and  the  title-bond  of  G.  R.  C.  Floyd  to  Simpson  Ellis, 
under  which  the  plaintiff  claims  his  right,  and  was  argued  by  counsel;  and 
the  court  is  of  opinion  that  there  was  an  alley,  as  shown  in  said  town-plat, 
between  Guy  M.  Dingess'  lot  No.  23  and  said  plaintiff's  lot  No.  24,  which 
formed  a  part  of  plan  of  the  town  which  was  considered  by  said  Dingess  in 
the  purchase  of  his  lot  as  a  matter  of  convenience,  and  entered  into  the  con- 
sideration of  his  purchase.  And  the  court  being  of  the  furtlier  opinion  that, 
by  reason  of  the  said  town-plat,  the  said  alley  of  12  feet  width  was  dedicated  to 
public  use,  and  should  be  so  held  and  preserved,  it  is  therefore  adjudged,  or- 
dered, and  decreed  that  the  injunction  heretofore  granted  the  plaintiff  enjoin- 
ing the  defendant,  Guy  M.  Dingess,  and  the  authorities  of  the  tovirn  of  Ara- 
coma, from  proceeding  to  open  said  alley,  be,  and  the  same  is  hereby,  dis- 
solved, leaving  the  said  authorities  to  take  such  steps  as  they  may  deem  proper 
to  open  said  alley  in  accordance  with  the  plat  of  the  said  town.  And  it  is 
further  adjudged  that  the  defendants  recover  their  costs  against  the  plaintiff 
in  this  cause  expended,  including  the  $15  allowed  by  statute,  and  this  cause 
is  stricken  from  the  docket."  From  this  decree  the  plaintiff  has  appealed  to 
this  court.  Fiv«  grounds  of  error  have  been  assigned  by  him,  which  may  be 
readily  reduced  to  two:    First,  in  regarding  the  answer  of  J.  R.  Perry,  mayor 
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of  the  town  of  Aracoma,  as  the  answer  of  the  defendant  "the  town  of  Ara- 
coma;"  second,  in  dissolving  the  injunction,  and  dismissing  the  bill. 
/.  A.  Bing,  for  appellant.    No  appearance  for  appellees. 

Woods,  J.,  (after  stating  the  f<icts  as  above,)  It  is  evident  from  an  in- 
spection of  the  record  that  the  defendant,  the  town  of  Aracoma,  although 
regularly  served  with  process,  never  appeared  to  or  answered  the  bill,  and 
therefore  the  same,  as  to  it,  has,  in  legal  effect,  been  taken  for  confessed. 
J.  R.  Perry,  the  mayor  of  the  said  "town,"  is  not  a  defendant  in  the  cause, 
and  therefore  he  had  no  right  to  appear  and  answer  the  bill,  and  the  fact 
that  he  did  so  cannot  have  the  effect  to  make  him  a  party  to  tlie  cause, 
nor  can  his  answer  be  taken  as  the  answer  of  said  corporation,  which  is  al- 
ways required  to  be  made  under  its  corporate  seal.  Bank  v.  Canal  Co,,  1 
Paige,  311;  Railroad  Co.  y.  City  of  Wheeling,  13  Grat.40;  2  Story,  Eq.  Jur. 
§  874.  The  corporation  is  not  in  any  manner  barred  by  such  answer,  and 
therefore  what  said  Perry  is  pleased  to  admit  or  deny  cannot  change  the  legal 
status  of  the  town  of  Aracoma,  against  which  the  bill  stands  taken  for  con- 
fessed. The  denials  in  his  answer  cannot  have  the  effect  to  put  the  plaintiff 
upon  proof  of  the  allegations  of  hi?  bill,  nor  can  its  admissions  relieve  him 
from  the  necessity  of  proving  them,  where,  without  such  admissions,  it  would 
be  incumbent  on  him  to  do  so.  This  answer  ought  never  to  have  been  filed, 
and,  if  the  plaintiff  had  objected  to  the  filing  thereof,  it  would  doubtless  have 
been  rejected;  or,  if  the  objection  had  been  afterwards  made,  it  would  have 
been  stricken  out  of  the  cause.  But  from  the  view  we  have  taken  of  the  mat- 
ter, the  plaintiff  has  not  been  injured,  for  the  bill  as  to  the  town  of  Aracoma 
stands  as  taken  for  confessed;  and  the  court  did  not  err  to  the  prejudice  of 
the  plaintiff,  in  hearing  the  cause  on  this  answer  in  connection  with  the  other 
matters  mentioned  in  the  decree.  Bingess,  having  an  interest  in  common 
with  all  the  inhabitants  of  the  town  of  Aracoma,  and  also  a  special  interest 
peculiar  to  himself  in  opening  the  alley  in  controversy,  if  it  ever  in  fact  ex- 
isted, and  has  been  unlawfully  fenced  up,  was  properly  a  defendant  in  the 
suit.  The  real  question  involved  in  this  controversy  is  whether  any  public 
alley  between  the  lots  claimed  by  the  plaintiff  and  the  defendant  Dingess  ex- 
isted at  tlie  time  the  plaintiff's  vendor,  Ellis,  purchased  lots  Nos.  25  and  26; 
and,  if  so,  whether  the  same  was  ever  grai^ted  or  dedicated  by  Floyd  to  the 
town  of  Aracoma;  and,  if  any  such  alley  was  so  granted  or  dedicated,  is  the 
same  within  the  inclosure  of  the  plaintiff,  claimed  by  him  as  his  exclusive 
property;  and,  if  so,  has  the  said  town  now  such  valid  claim  thereto  as  will 
authorize  it  to  open  said  alley  to  the  public  use,  without  first  making  or  secur- 
ing 10  the  plaintiff  compensation  therefor.  It  is  not  pretended  that  such  alley, 
if  it  ever  existed,  was  granted  or  dedicated  to  any  corporate  body  or  public 
use  other  than  to  the  town  of  Aracoma,  or  that  such  town  had  any  corporate 
existence  until  March,  1884.  The  bill,  in  contemplation  of  law,  having  been 
taken  for  confessed  against  the  said  "town,"  all  of  its  allegations  as  to  it  are 
admitted  to  be  true.  The  answer  of  Dingess  admits  that  said  Lawson  lived 
upon  the  land  owned  by  the  plaintiff,  and  had  the  same  partially  inclosed  be- 
fore he  sold  the  same  to  Floyd;  that  Floyd,  having  made  a  plat  of  the  addition 
to  the  village  of  Logan  Court-House,  called  the  new  plan  the  "Town  of  Ara- 
coma," on  which  were  laid  off  lots  Nos.  25  and  26,  with  a  12-foot  alley  between 
them,  which  lots  and  alley  he,  on  the  9th  of  February,  1871,  bargained  and 
sold  to  Simpson  Ellis,  who  immediately  took  actual  possession  thereof,  and  so 
held  them  until  he  sold  them  to  the  plaintiff  on  the  12th  of  June,  1880;  and 
that  the  fences  made  by  Ellis  were  made  by  him  when  he  went  into  possession 
of  said  lots;  but  avers  that  the  plaintiff  has  moved  his  fences  from  where  they 
were  built  by  Ellis,  and  has  thus  inclosed  a  large  quantity  of  land  at  both  ends 
and  along  the  sides  of  his  inclosure  and  his  fence  running  from  Dingess  street 
to  the  river.     The  answer  of  Dingess  wholly  fails  to  deny  the  allegation  of  the 
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bill  "tJiat  no  dedication  of  such  alley  was  ever  made,  either  by  grant  or  by 
public  use,  and  that  no  alley  has  ever  been  claimed  or  used  by  the  public  at 
large,  either  within  the  inclosure  of  the  plaintiff  or  between  his  inclosureand 
the  lot  now  owned  by  Dingess;"  nor  does  it  deny  the  allegation  "that  the 
plaintiff  and  his  vendor,  Ellis,  under  and  by  virtue  of  his  purchase  from  Floyd 
on  the  9th  day  of  February,  1871,  have  been  in  the  quiet  and  peaceable  pos- 
session of  the  ground  over  which  Dingess  claims  said  alley, — claiming  title  to 
each  and  every  portion  of  the  premises  inclosed  by  the  plaintiff's  fence,  as 
aforesaid."  Failing  to  deny  these  material  allegations  of  the  bill,  they  are 
admitted  to  be  true.  Section  36,  c.  125,  Code.  Dingess  acquired  his  title  to 
the  lot  claimed  by  him  on  the  8th  day  of  February,  1885,  precisely  14  years 
after  Ellis  acquired  his  title  to  the  lots  owned  by  the  plaintiff.  Three  days 
afterwards  the  town  council  of  said  "town,"  having  ascertained  by  a  commit- 
tee that  the  said  alley  was  inclosed  by  the  plaintiff's  ience,  by  an  ordinance 
made  on  the  11th  February,  1885,  required  the  plaintiff  to  open  the  alley  on  or 
before  the  third  of  March,  1885,  and  ordered  its  superintendent  of  roads, 
streets,  and  alleys  to  open  the  same  on  that  day.  This  injunction  was  ob- 
tained, bill  filed,  and  process  issued  on  the  24th  February,  1885.  All  the  de- 
fendants' depositions  were  taken  on  the  20th  of  March,  1885,  and  all  the  dep- 
ositions of  the  plaintiff  were  taken  on  the  30th  of  the  same  month.  The  an- 
swer of  Dingess,  and  the  general  replication  thereto,  were  filed  in  court  at  the 
April  term,  1886.  The  cause  on  both  sides  was  then  ready  for  hearing,  and 
no  testimony  was  ever  afterwards  taken.  At  that  time  Dingess  was  alive, 
and  Floyd  still  lives;  and  the  fact  is  a  little  remarkable  that  neither  of  them 
was  examined  as  a  witness,  while  it  is  apparent  that,  if  the  pretensions  of  the 
defendants  were  well  founded,  all  the  facts  in  support  of  them  must  have  been 
well  known  to  said  Floyd,  who  was  the  common  vendor  of  all  the  claimant^, 
and  therefore  must  have  had  peculiar  opportunities  of  knowing  whether  the 
alley  claimed  by  the  defendants  ever  had  any  existence  either  on  the  plat,  or 
on  the  ground,  and  also  whether  the  same  had  been  used  as  such  by  the  pub- 
lic. It  is  admitted  by  the  pleadings  that  the  plaintiff  had  good  and  perfect 
title  to  the  land  in  controversy,  and  that  this  title  dated  back  to  9th  February, 
1871.  Was  there  ever  any  alley  between  the  plaintiff's  lot  (25  now)  24,  and 
lot  23,  now  claimed  by  Dingess?  And,  if  so,  was  this  alley  ever  dedicated  to 
the  public?  It  is  not  pretended  that  such  alley  was  ever  made  or  dedicated  by 
the  plaintiff  or  his  vendor,  Ellis.  It  follows,  therefore,  that  if  it  was  ever  so 
made  or  dedicated,  it  must  have  been  done  before  the  9th  of  February,  1871, 
since  which  time  the  land  over  which  it  is  supposed  to  run  has  been  in  the  act- 
ual possession  of  the  plaintiff  and  his  vendor,  claiming  title  thereto  under 
said  purchase  from  Floyd. 

We  will  first  consider  whether,  at  the  time  Ellis  purchased  from  Floyd  the 
lots  now  owned  by  the  plaintiff,  there  was  an  alley  between  the  lots  now  num- 
bered 23  and  24.  It  is  an  admitted  fiict  that  before  the  sale  to  Ellis,  Floyd 
had  laid  off  upon  a  map  certain  lots,  with  streets  and  alleys  designated  there- 
on. On  this  map,  at  the  time  of  the  sale  to  Ellis,  were  two  lots  numbered  re- 
spectively No.  25  and  Ko.  26,  and  that  there  was  an  alley  12  feet  wide  be- 
tween them ;  whether  there  were  at  that  time  any  other  alleys  designated  on 
that  map,  does  not  appear.  This  map  was  present  at  the  time  Floyd  sold  the 
lots  to  Ellis,  for  in  the  title-bond  then  executed  these  lots  are  described  as  "a 
certain  lot  or  parcel  of  land  lying  on  the  east  side  of  Guyandotte  river,  in  Lo- 
gan county,  West  Va.,  and  laid  down  on  a  map  now  in  the  hands  of  Floyd, 
embracing  the  entire  two  lots,  and  the  alley  between  them,  No.  25  &  No.  26, 
and  this  day  marked  by  Wm.  Stratton,  on  said  plat,  'A  and  B,  sold  to  Simp- 
son Ellis.'"  If  this  map,  so  marked  by  Stratton,  had  been  filed  in  the  cause, 
and  considered  at  the  hearing;  or  if  it  had  been  proved  by  Floyd,  Stratton,  or 
any  other  credible  witness,  that  the  one  filed  by  the  defendants  as  Exhibit  A, 
and  considered  at  the  hearing,  was  a  copy  thereof;  or  that  the  lots  as  now 
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laid  down  on  said  Exhibit  A,  and  numbered  "24"  and  "25,"  with  the  alley  on 
the  south-west  side  of  lot  No.  24,  were  laid  down  in  the  same  manner  on  said 
map  so  marked  by  Stratton,  the  conclusion  would  be  inevitable  that,  at  the 
time  Floyd  sold  said  lots  25  and  26,  and  the  alley  between  them,  that  he  then 
intended  to  open  an  alley  between  lots  23  and  24,  as  claimed  by  Dingess.  Al- 
though it  is  admitted  by  all  parties  that  the  lots  which  were  purchased  by 
Ellis  were  then  numbered  "25"  and  "26,"  and  the  same  were  subsequently 
numbered  "24"  and  "25,"  it  is  not  pretended  that  they  are  different  lota.  It 
is  apparent  from  an  inspection  of  the  map  filed  in  the  cause,  marked  "Exhibit 
A, "  and  now  before  us,  that  this  is  not  the  map  that  was  in  the  hands  of 
Floyd  at  the  time  he  sold  lots  Kos.  25  and  26  to  Ellis,  which  Stratton  had 
marked  "A  and  B,  sold  to  Simpson  Ellis,"  for  no  such  marks  now  appear 
thereon,  nor  is  there  any  indication  or  evidence  tending  to  show  that  such  in- 
dorsement had  ever  been  made,  nor  to  identify  this  as  the  map  then  used.  It 
is  apparent  on  the  face  of  this  map  that  it  is  neither  the  map  so  marked  by 
Stratton,  nor  a  copy  thereof,  but,  on  the  contrary,  it  purports  to  be  a  "copy 
of  map  and  notes  filed  in  the  case  of  Floyd  and  Lawson  in  the  district  court 
of  the  U.  S.  for  the  district  of  W.  Va."  By  an  inspection  of  Exhibit  A,  and 
of  the  explanatory  notes  indorsed  thereon,  it  appears,  among  other  things, 
that  lots  25  and  26,  laid  down  thereon,  are  designated  in  said  notes  as  the 
"Simpson  Ellis  Purchase;"  and  that  while  said  lots  are  separated  by  an  alley, 
there  is  no  alley  laid  down  on  the  south-west  side  of  lot  25,  (now  24,)  but 
there  is  an  alley  laid  down  on  the  south-west  side  of  lot  24,  (now  '28,)  owned 
by  Dingess,  and  between  it  and  the  adjacent  lot  on  that  side.  The  preten- 
sion of  the  defendant  that  this  alley  between  the  plaintiff's  lots  and  that 
owned  by  Dingess  was  laid  down  on  the  map  so  marked  by  Mr.  Stratton  when 
Ellis  purchased  said  lots,  is  not  only  unsupported  by  the  testimony  of  the  wit- 
nesses, but  is  contradicted  in  every  essential  particular  by  the  defendant's 
Exhibit  A.  It  is  quite  certain  that  no  such  alley  was  laid  down  on  said  map 
when  it  was  so  marked  by  Stratton  at  the  time  Floyd  sold  the  lots  to  Ellis. 
Has  any  such  alley  been  made  or  dedicated  to  the  public  since  that  time? 
But  two  witnesses  were  examined  by  the  defendants,  and  to  neither  of  them 
did  they  propound  a  single  question  touching  the  existence  of  this  alley. 
Only  one  of  these  witnesses  mentioned  or  even  referred  to  it,  and  what  he 
said  was  stated  on  his  cross-examination  by  the  plaintiff.  The  substance  of 
these  answers  so  given  on  cross-examination  is  as  follows:  "I  came  to  Logan 
Court-House  in  the  summer  of  1873,  and  went  to  Mr.  Ellis,  with  a  view  to 
buying  his  property.  At  that  time  there  was  a  shed  on  the  upper  side  of  the 
stable,  next  to  the  lot  now  occupied  by  Dingess.  He  showed  me  the  lines  of 
his  lots.  My  impression  now  is  that  the  fence  joined  the  stable  near  the  cor- 
ner, next  to  the  lot  now  occupied  by  Dingess ;  and  my  recollection  is  that  he 
told  me  at  that  time  that  the  shed,  or  a  portion  of  it,  was  on  the  alley." 
"Taking  the  town  plat,  or  what  purports  to  be  the  town  plat,  as  a  basis,  and 
agreeably  to  the  way  the  streets  and  alleys  have  been  laid  off  thereby  and  sur- 
veyed, I  know  that  the  alley,  as  located  by  the  committee  appointed  by  the 
town  council  of  the  town  of  Aracoma,  and  as  it  was  ordered  by  said  council 
to  be  opened,  would  leave  nearly  or  quite  three-fourths  of  the  stable  above  the 
alley."  "In  the  conversation  with  Mr.  Ellis  at  that  time,  my  understanding 
was  that  there  was  a  plat  of  the  town,  and  that  the  same  was  laid  off  into 
lots,  and  if  there  was  then  no  alley  laid  off  at  that  place,  there  was  to  be  an 
alley  located  there."  "I  think  Simpson  Ellis  .inclosed  a  piece  of  ground  ad- 
joining the  property  now  occupied  by  Mr.  Miller,  (plaintiff,)  comprising  a 
large  part,  if  not  all,  of  the  lot  now  owned  by  Dingess,  which  Ellis  and  oth- 
ers cultivated  for  a  considerable  length  of  time,  until  the  fencing  went  down; 
and  during  that  time,  and  since,  up  to  the  present  time,  no  portion  of  it  has  been 
used  by  the  public  as  an  alley."  In  the  case  of  Pierpant  v.  Toivn  of  Han-is- 
ville,  9  W.  Ya.  215,  this  court  established  the  doctrine  that  "where  there  has 
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been  no  public  use  of  a  street,  the  owner  may  dedicate  his  land  to  the  public 
use  for  such  use  by  acts  and  declarations  without  a  deed.  But  in  such  a  case 
these  acts  and  declarations  must  be  deliberate,  unequivocal,  and  decided, 
manifesting  a  positive  and  unmistakable  intention  to  permanently  abandon 
his  property  to  such  public  use."  This  doctrine  was  reaflarmed  by  this  court 
in  Boughner  v.  Tovm  of  Clarksburg t  15  W.  Va.  894,  and  in  Mining  Co,  v. 
Town  qf  Mason,  23  W.  Va.  211,  this  court  held  that  if  an  incorporated  town 
attempt  to  open  streets  and  alleys  through  the  land  of  any  person  against  his 
consent,  claiming  that  the  land  sought  to  be  taken  for  that  purpose  has  been 
dedicated  to  the  use  of  the  town,  the  burden  of  proving  such  dedication  is 
upon  such  town.  The  testimony  of  Ellis,  taken  on  behalf  of  the  plaintiiT, 
proves  that  he  took  possession  of  the  lots  in  controversy  in  1871,  and  resided 
there  four  or  five  years;  that  he  inclosed  the  premises  witli  a  fence  when  he 
went  there ;  that  his  fence  on  the  upper  side  of  his  lot  between  it  and  that  oc- 
cupied by  Dingess  was  four  or  five  feet  from  the  stable  built  by  him,  which 
stands  where  it  then  stood,  and  that  the  stable  and  shed  were  on  the  inside  of 
the  fence  as  built  by  him;  that  the  land  immediately  above  his  lot  and  adjoin- 
ing the  same,  was  also  inclosed  by  him  about  two  years  after  he  went  there, 
and  was  cultivated  by  him  for  two  years,  and  afterwards  by  White;  that  this 
last  inclosure  joined  the  fence  he  had  built  around  his  lots,  and  there  never 
has  been  an  alley  used  by  the  public  through  tlie  lot  in  question  as  claimed  by 
said  town,  and  that  he  never  heard  of  such  a  claim  until  recently.  The 
plaintiff,  on  his  own  behalf,  testified  substantially  to  the  same  facts,  and 
stated:  *'The  alley  ordered  to  be  opened  by  said  town  council,  as  located  and 
staked  off,  is  entirely  on  the  inside  of  my  lot,  and  inside  of  the  lot  as  it  was 
inclosed  when  I  bought  it,  except  that  portion  now  inclosed  where  Dingess 
street  formerly  ran.  At  least  two-thirds  of  the  alley,  I  think,  is  between  the 
stable  and  my  dwelling-house.  At  Dingess  street,  the  alley,  as  now  located, 
is  from  seven  to  nine  feet  inside  of  my  inclosure,  and  at  the  river,  from  thirty 
to  forty  feet  inside  of  my  inclosure;  leaving  the  largest  portion  of  the  stable, 
and  the  ground  where  the  shed  stood,  between  the  alley  and  the  property  now 
occupied  by  G.  M.  Dingess."  As  already  shown,  it  is  admitted  by  the  plead- 
ings that  the  plaintiff's  title  to  all  the  land  claimed  and  held  by  him  within 
his  inclosure  is  perfect.  The  plaintiff  and  his  vendor,  having  held  and 
claimed  all  the  land  within  his  inclosure  adversely  for  more  than  10  years  be- 
fore this  suit  was  brought,  his  title  thereto,  even  if  originally  defective,  has 
become  perfect  against  every  one,  including  the  town  of  Aracoma,  even 
though  the  alley  had  been  dedicated  to  it  before  its  purchase  by  Ellis,  as  the 
statute  of  limitations  applies  to  incorporated  towns  and  cities  as  well  as  to  in- 
dividuals. City  of  Wheeling  v.  Campbell,  12  W.  Va.  36;  Mining  Co,  v. 
Mason,  23  W.  Va.  211. 

The  defendant's  proofs  in  this  case  are  clearly  insufficient  to  prove  that  the 
alley  claimed  had  any  existence  on  the  9th  day  of  February,  1871,  when 
Ellis  purchased  the  land,  or  that  any  such  alley  was  ever  opened  by  Ellis  or  the 
plaintiff  afterwards,  or  that  the  public  ever  had  any  use  of  such  an  alley  at  any 
time  before  or  since  Floyd  sold  said  lots  to  Ellis.  The  proofs  on  the  part  of 
the  plaintiff  show  beyond  any  re.asonable  doubt  that  the  pretensions  of  the 
defendant  to  justify  the  opening  of  this  alley  against  the  consent  of  the  plain- 
tiff are  entirely  groundless.  The  facts  proved  are  insufficient  to  show  any 
dedication  whatever  of  such  alley  to  the  public  use,  much  less  to  show  that 
either  Floyd,  Ellis,  or  the  plaintiff,  by  any  act  or  declaration  manifested  a 
positive  and  unmistakable  intention  to  permanently  abandon  any  part  of  said 
premises  to  the  public  use.  We  are  therefore  of  opinion  that  the  decree  of  the 
circuit  court  rendered  in  this  cause  on  the  15th  day  of  October,  1885,  is  erro- 
neous, and  must  be  reversed,  with  costs  to  the  appellant,  against  the  defend- 
ant, the  town  of  Aracoma.  And  this  court  now  proceeding  to  render  such 
decree  as  the  circuit  court  should  have  rendered,  it  is  adjudged,  ordered,  and 


Digitized  by 


Google 


W.Va.]  STATE  V.  PERRELL.  156 

decreed,  that  defendants,  from  all  proceedings  to  open  tlie  alley  in  the  bill 
mentioned,  or  to  appropriate  any  of  the  plaintiff's  land  to  the  public  use  of 
the  town  of  Aracoma,  be  forever  enjoin^,  until,  by  proper  proceedings,  the 
said  town  acquires  the  right  to  do  so,  and  that  the  defendant,  the  town  of 
Aracoma,  do  pay  to  the  plaintiff  his  costs  in  the  circuit  court  expended. 

Johnson,  6resn»  and  Snyder,  JJ.,  concurred. 

^       '    *'  State  v,  Ferrell. 

(Supreme  Court  cf  Appeals  of  West  Viflrginicu    Pebruftry  4, 1888.) 

Intozioatikg  Liquobs— Saia  bt  Druggist— Indictment. 

In  an  Indictment  against  a  druggist  under  Ck>de  W.  Va.  c.  82,  |  5,  as  amended  by 

Acts  1887,  c.  29,  it  is  unnecessary  to  insert  the  name  of  the  person  to  whom  the  liquor 

was  sold. 
(SyllcOms  fry  the  Court.) 

Error  to  circuit  court,  Ritchie  county. 

On  the  23d  day  of  June,  1887,  Patrick  Ferrell  was  indicted  In  the  circuit 
court  of  Ritcliie  county  for  unlawfully  selling,  us  a  druggist,  alcohol,  spirit- 
uous liquors,  and  wines.  The  indictment,  omitting  the  caption,  is  in  these 
words:  "The  grand  jurors  oif  the  state  of  West  Va.,  in  and  for  the  body  of 
the  county  of  Ritchie,  and  now  attending  such  court,  upon  their  oaths  present 

that  Patrick  Ferrell,  on  the day  of  June,  1887,  in  the  said  county,  was 

a  druggist,  and  as  such  druggist,  at  his  drug-store  in  the  town  of  Pennsboro, 
in  the  county  aforesaid,  did  then  and  there  unlawfully  sell  alcohol,  spirituous 
liquors,  and  wine,  said  sale  not  having  been  made  for  medicinal,  mechanical, 
or  scientific  purposes,  against  the  peace  and  dignity  of  the  state. "  The  defend- 
ant, having  been  duly  summoned,  appeared,  and,  on  his  motion,  the  circuit 
court  quashed  the  indictment  for  errors  apparent  on  the  face  thereof.  To 
this  judgment  a  writ  of  error  was  allowed  the  state,  upon  the  petition  of  the 
attorney  general,  who  assigns  as  error  the  action  of  the  court  in  quashing  the 
indictment. 

Atty.  Gm.  Caidtmll,  for  plaintiff  in  error.  R.  S,  Blair,  for  defendant  in 
error. 

Woods,  J.,  (qfter  stating  the  facts  as  above.)  This  indictment  was  found 
under  section  4,  c.  32,  Code,  as  amended  by  section  5,  c.  29,  Acts  1887,  which 
declares  that  *Mf  any  druggist  shall  sell  spirituous  liquors  or  wine,  unless  for 
medicinal  purposes,  or  alcohol,  unless  for  medicinal,  mechanical,  or  scientific 
purposes,  he  shall  for  each  and  eveiy  offense  be  fined  not  less  than  twenty  nor 
more  than  one  hundred  dollars. "  A  druggist,  without  having  the  state  license 
required  by  the  first  clause  of  the  first  section  of  chapter  32  of  the  Code,  may 
lawfully  sell,  in  good  faith,  alcohol,  spirituous  liquors,  or  wine  for  medicinal 
purposes,  or  alcohol  for  scientific  or  mechanical  purposes;  but  all  sales  not  so 
made  in  good  faith  of  alcohol,  spirituous  liquors,  or  wine  for  medicinal  pur- 
poses, or  of  alcohol  for  scientific  or  mechanical  purposes,  are  unlawful,  and  sub- 
ject the  druggist  for  each  and  every  such  unlawful  sale  to  a  penalty  of  not  less 
than  twenty  nor  more  than  one  hundred  dollars.  While  the  legislature  thus 
conferred  upon  a  druggist  the  privilege  of  selling  alcohol,  spirituous  liquors, 
and  wine,  in  these  exceptional  cases,  without  requiring  of  him  the  state  license 
required  by  the  first  clause  of  the  first  section  of  chapter  82  of  the  Code  of  all 
other  persons  making  similar  sales,  it  was  not  unmindful  of  the  fact  that  the 
privilege  so  accorded  to  the  druggist  might  be  greatly  abused.  The  more  ef- 
fectually to  guard  against  this  abuse,  the  penalty  incurred  by  a  druggist  for 
an  unlawful  sale  of  alcohol,  spirituous  liquors,  and  wines  is  not  only  greatly 
increased  over  that  imposed  by  such  an  unlawful  sale  by  any  person  other  than 
a  druggist,  but  the  sixth  section  of  chapter  32  declares  that  "in  any  proaecu- 
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tion  against  a  druggist  for  selling  alcohol,  spirituoas  liquors,  or  wine  without 
a  license  therefor,  if  the  sale  be  proven,  it  shall  be  presumed  that  the  sale  was 
unlawful,  in  the  absence  of  satisfactory  proof  to  the  contrary;  and  that  no 
sale  of  alcohol,  (except  for  mechanical  or  scientific  purposes,)  spirituous  liq- 
uors, or  wine  shall  be  made  by  any  druggist,  under  the  provisions  of  this  chap- 
ter, except  upon  the  written  prescription  of  a  practicing  physician,''  in  sub- 
stance and  effect  as  set  forth  in  said  section.    In  the  face  of  these  plain  and 
unmistakable  statutory  provisions,  it  is  contended  by  the  counsel  for  the  de- 
fendant in  error  that  the  indictment  is  fatally  defect! ve,  because  it  fails  to  set 
out  the  name  of  the  person  to  whom  the  unlawful  sale  was  made.    Whether 
it  is  necessary  to  insert  in  the  indictment  the  name  of  the  person  to  whom  the 
unlawful  sale  was  made  by  any  person  other  than  a  druggist  is  no  longer  an 
open  question  in  this  state.    This  was  expressly  so  decided  by  the  general 
court  of  Virginia  in  Dwae^s  Case^  (in  1815,)  2  Va.  Cas.  26,  and  again  in  Hul- 
stead  V.  Com.,  (in  1835,)  5  Leigh,  724.    The  same  doctrine  was  held  by  this 
court  in  8tate  v.  Pendergast,  20  W.  Va.  672,  and  we  are  not  disposed  for 
light  reasons  to  depart  from  the  rule  so  laid  down.    But  it  is  insisted  that  as 
none  of  these  cases  were  prosecutions  against  a  druggist,  a  different  and  a  more 
favorable  rule  ought  to  be  adopted  in  regard  to  them,  inasmuch  as  they  are 
privileged  by  the  statute,  in  special  cases,  to  sell  alcohol,  spirituous  liquors, 
and  wine  without  the  license  required  to  authorize  other  persons  to  make 
similar  sales  of  the  same  articles.    In  the  opinion  of  the  counsel  for  the  de- 
fendant in  error,  the  necessity  and  propriety  of  the  rule  contended  for  is  f on  nd 
in  the  supposed  hardship  imposed  on  druggists  by  the  rule  adopted  in  the  other 
cases,  by  requiring  them  to  be  ready  at  all  times  to  show  to  whom  they  sold 
alcohol,  spirituous  liquors,  and  wines  for  medicinal  purposes.    If  there  be  any 
hardship  in  this  rule,  it  would  seem  to  be  much  greater  upon  those  who  are 
not  druggists,  when  charged  with  a  violation  of  this  statute;  for  in  number- 
less instances  neither  the  person  selling,  nor  the  bystander  who  was  a  witness 
thereof,  would  know  the  name  of  the  purchaser,  nor  would  either  of  them 
have  any  right  to  inquire  who  he  was,  whence  he  came,  or  whither  he  went. 
In  such  case  there  is  no  duty  imposed  upon  the  seller  to  ascertain,  nor  the  pur- 
chaser to  disclose,  his  name;  and  if  it  was  necessary  to  insert  the  name  of  the 
person  to  whom  the  liquor  was  sold,  before  an  indictment  could  be  held  valid, 
the  great  majority  of  the  violations  of  this  statute  must  of  necessity  go  un- 
punished.   If  the  party  indicted  for  such  unlawful  sale  can  produce  his  license 
under  the  first  section  of  chapter  32,  it  becomes  wholly  immaterial  to  him 
whether  thie  name  of  the  purchaser  is  stated  in  the  indictment  or  not;  for,  to 
whomsoever  sold,  his  license  is  a  complete  defense  against  the  charge.    So 
far  from  this  rule  operating  with  peculiar  hardship  upon  the  licensed  druggist 
while  engaged  in  legitimate  business,  the  duties  imposed  upon  him  by  the 
statute  which  confers  his  peculiar  privilege  on  him,  if  faithfully  performed, 
secures  to  him  perfect  immunity  against  every  groundless  prosecution.    As  a 
druggist,  he  has  no  authority  whatever  to  sell  alcohol,  spirituous  liquors,  or 
wines  as  a  medicine,  except  the  sale  be  made  upon  the  written  prescription  of 
a  practicing  physician  in  good  standing  in  his  profession,  etc.,  specifying  the 
name  of  the  person,  and  the  kind  and  quantity  of  the  liquors  to  be  furnished 
to  him;  and  not  '*more  than  one  sale  shall  be  made  upon  the  same  prescrip- 
tion. "     "And  the  production  of  such  prescription  by  him  at  the  trial  of  an  in- 
dictment against  him  for  the  sale  of  alcohol,  spirituous  liquors,  or  wines  shall 
be  sufficient  to  rebut  the  presumption  arising  from  the  proof  of  such  sale,  if 
the  jury  believe,  from  all  the  evidence  in  the  case,  that  the  sale  was  made  in 
good  faith,  under  the  belief  that  such  prescription  and  statement  were  true. 
The  same  statute  declares  that  "every  such  prescription  and  statement  shall 
be  filed  and  preserved  by  the  druggist  selling  such  liquors  thereon,  and  the 
same  shall  be  open  and  subject  to  the  inspection  of  the  prosecuting  attorney 
uf  the  county,  or  any  member  of  the  grand  jury,  or  any  relative  of  the  person 
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to  whom  such  liquors  were  sold;"  and  imposes  a  fine  of  not  less  than  twenty 
nor  more  than  one  hundred  doUars  upon  any  druggist  or  person  in  charge  of 
such  prescriptions  and  statements  who  shall  willfully  fail  or  refuse  to  produce 
the  same  for  inspection  when  demanded  by  any  of  the  persons  aforesaid.  See 
sections  6,  7,  c.  32,  Code,  as  amended  by  chapter  29,  Acts  1887.  If  the  drug- 
gist has  discharged  these  duties,  he  never  can  be  taken  by  surprise  nor  can 
he  be  in  anywise  injured  by  the  testimony  of  any  person  to  whom  he  has  ever 
sold  these  liquors  for  medicinal  purposes;  for  the  statute  has  armed  him  with 
a  complete  defense,  which  is  always  within  his  reach,  and  of  which  he  can 
seldom  be  deprived.  We  can  perceive  no  good  reason  why  an  indictment 
against  a  druggist,  any  more  than  an  indictment  against  any  other  person,  for 
selling  spirituous  liquors  without  the  license  required  by  the  first  section  of 
chapter  32  of  the  Code,  should  require  the  name  of  the  purchaser  to  be  inseited 
in  the  indictment,  and  we  are  therefore  of  opinion  that,  in  a  prosecution 
against  a  druggist  for  unlawfully  selling  alcohol,  spiiituous  liquors,  and  wine 
for  other  than  medicinal,  mechanical,  or  scientific  purposes,  the  name  of  the 
person  to  whom  the  sale  was  made  need  not  be  stated  in  the  indictment. 

For  these  reasons,  the  judgment  of  the  circuit  court  must  be  reversed,  with 
costs  to  the  plaintiff  in  error.  And,  this  court  now  proceeding  to  render  such 
judgment  as  the  court  below  should  have  rendered,  it  is  considered  that  the 
motion  of  the  defendant  to  quash  the  said  indictment  be,  and  the  same  is 
hereby,  overruled,  and  this  cause  is  remanded  to  the  circuit  court  for  further 
proceedings. 

Johnson,  Green,  and  Snyder,  JJ.,  concurred. 

(27  S.  C.  676) 

Carraway  et  aZ.  v.  Oarraway  et  al. 
(Supreme  Court  of  South  Carolina.    February  1, 1888.) 
Mortgages— Valimtt— Subsequent  Debts. 

Under  Oen.  St.  S.  C.  §  1776,  which  provides  that  all  properly  recorded  mortgages 
shall  be  valid  against  subsequent  creditors  without  notice,  a  judgment  obtained 
after  the  execution  of  a  mortgage  upon  a  debt  contracted  before  its  execution  can- 
not be  said  to  be  a  subsequent  debt    MoGk>WAN,  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court  of  Georgetown  county;  Wallace, 
Judge. 

H.  J*  Haynesworthf  for  appellants.  Doziee,  Hazard  A  Hacks^  for  respond- 
ents. 

Simpson,  C.  J.  The  action  below  was  primarily  for  the  partition  of  the 
real  estate  of  one  McG.  Carraway,  late  of  Georgetown  county,  among  his 
heirs  at  law.  The  case  was  referred  to  a  special  referee,  under  an  order  re- 
quiring him,  among  other  things,  to  report  what  liens  existed  upon  the  lands, 
with  their  character  and  priority.  Quite  a  number  of  liens  were  established 
against  his  heirs  at  law,  one  or  more,  to-wit:  (1)  A  mortgage  of  James  F. 
Carraway,  Sidney  F.  Carraway,  McG.  Carraway,  and  Elizabeth  Green  to  M.  J. 
Hirsch,  March  20,  1885,  to  secure  their  bond  for  $900.  This  mortgage  was 
never  recorded.  (2)  A  judgment  in  favor  of  one  Mills  against  James  F.  Car- 
raway, John  G.  Carraway,  as  Carraway  &  Bro.,  for  $378.27,  dated  May  14, 
1885.  (3)  Judgment  in  favor  of  Congdon,  Hazard  &  Co.  against  James  F* 
Carraway,  Jr.,  and  John  G.  Carraway,  as  Carraway  &  Bro.,  for  82,340.16, 
dated  November  20,  1885.  (4)  A  judgment  of  H.  Kaminski  &  Co.  against 
James  F.  Carraway,  John  G.  Carraway,  McG.  Carraway,  S.  F.  Carraway, 
and  Elizabeth  Green  for  $2,114.10,  dated  November  20,  1885.  (5)  A  judg- 
ment of  Congdon,  Hazard  &  Co.  against  James  F.  Carraway,  Jr.,  and  John 
G.  Carraway,  as  Carraway  &  Bro.,  for  $430.70,  dated  November  20,  1885. 
(6)  A  judgment  of  Congdon,  Hazard  &  Co.  against  McG.  Carraway  for 
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W68.70,  dated  Kovember  20, 1885.  (7)  A  judgment  of  Congdon,  Hazard  & 
Co.  against  McG.  Carraway,  Jr.,  for  $940.05,  dated  November  20, 1885.  All 
of  these  judgments  were  obtained,  as  reported  by  the  referee,  upon  debts  con- 
tracted before  the  execution  of  the  mortgage  of  Hirsch ;  of  which  mortgage, 
however,  none  of  the  creditors  had  notice  until  June,  1886.  The  referee  held 
that  said  judgments  were  entitled  to  priority  over  the  Hirsch  mortgage. 
This  holding  by  the  referee  was  affirmed  by  his  honor,  Judge  Wallace,  who 
heard  tlie  case  upon  exceptions  to  the  referee's  report.  From  this  decree 
Hirsch  now  appeals  upon  the  following  exceptions.  "(1)  Because  his  honor 
erred  in  holding  that  creditors  whose  debts  were  contracted  before  the  exe- 
cution of  the  Hirsch  mortgage,  and  reduced  to  judgments  after  its  execution, 
were  subsequent  creditors,  within  the  meaning  of  registry  acts.  (2)  Because 
his  honor  erred  in  holding  that  an  unrecorded  mortgage  of  real  estate  is 
postponed,  under  the  registry  acts,  to  a  debt  contracted  before  the  execution 
of  the  mortgage,  and  reduced  to  judgment  after  its  execution,  without  notice. 
(3)  Because  his  honor  erred  in  holding  that  the  judgments  were  liens  upon 
the  respective  interests  of  the  judgment  debtors  in  said  real  estate  prior  to 
that  of  the  mortgage  of  M.  J.  Hirsch, "  etc. 

It  will  be  observed  that  these  exceptions,  though  three  in  number,  and 
separately  stated,  raise  substantially  the  same  legal  question,  which  is  the 
only  question  in  the  case,  to-wit:  Whether  a  judgment  obtained  on  a  debt 
contracted  before  the  execution  of  an  unrecorded  mortgage,  obtained  after 
the  mortgage,  and  without  notice  thereof,  is  entitled  to  priority  over  said 
mortgage.  Inasmuch  as  this  question  must  be  determined  by  the  registiy 
act  of  1876, — now  embodied  in  section  1776,  Gen.  St.,  in  which  the  act  of  1843 
was  substantially  re-enacted, — we  do  not  conceive  it  to  be  necessary  to  con- 
sider very  fully  the  numerous  decisions  of  our  court  under  the  registration 
laws  of  force  prior  to  1843.  There  is  some  apparent  conflict  in  these  decis- 
ions, which  it  might  be  difficult  to  reconcile,  and  some  dissatisfaction  ex- 
pressed with  the  principle  established,  but  we  do  not  find  that  it  has  been  at 
any  time  held  in  this  state  that  an  unrecorded  mortgage  is  void  as  between 
the  parties  thereto.  On  the  contrary,  a  mortgage,  properly  executed,  has 
been  always  held  valid  as  between  the  parties  and  all  others  having  knowledge 
of  its  execution,  whether  recorded  or  not.  And  in  several  cases  the  very 
question  involved  here,  to-wit,  whether  a  subsequently  entered  judgment 
should  take  priority  over  an  unrecorded  mortgage,  was  adjudged  adversely  to 
the  judgment.  See  Ash  v.  Ash^  1  Bay,  306;  Smith  v.  Smith,  1  McCord,  Eq. 
134;  Barnwell  v.  Porteus,  2  Hill,  Eq.  221;  Steele  v.  Mamell,  6  Rich.  Law, 
442;  Ash^  v.  Livingston,  2  Bay,  80.  A  mortgage,  then,  being  valid  between 
the  parties,  and  having  a  lien  upon  the  land  embraced  therein,  capable  of  be- 
ing enforced  even  against  a  subsequently  entered  judgment,  whether  recorded 
or  not,  up  to  the  act  of  1843,  (now  section  1776,  Gen.  St.,)  the  question  arises, 
has  any  change  been  made  in  this  respect  by  said  subsequent  act,  of  1843,  and 
section  1776,  Gen.  St.?  Section  1776,  Gen.  St.,  is  substantially,  as  we  have 
said^  a  re-enactment  of  the  act  of  1843,  with  some  amendment.  We  need, 
then,  go  no  further  back  than  this  section.  It  provides  *'that  all  deeds  of 
conveyance  of  land,  all  deeds  of  trust,"  etc.,  "all  mortgages  or  instruments  in 
writing  in  the  nature  of  mortgages  of  any  property,  real  or  personal,  *  ♦  * 
shall  be  valid  so  as  to  affect,  from  the  time  of  such  delivery  or  execution,  the 
rights  of  subsequent  creditors  or  purchasers  for  valuable  consideration  with- 
out notice,  only  when  recorded  within  forty  days  from  the  time  of  such  de- 
livery and  execution,"  etc.  Now,  what  is  the  meaning  and  intent  of  this 
section?  This  does  not  seem  to  us  to  be  at  all  doubtful  or  uncertain.  It 
means  precisely  what  the  language  in  which  it  is  couched  Indicates  and  de- 
clares. And  it  declares  that  the  instruments  mentioned,  if  unrecorded  within 
14  days  after  delivery  or  execution,  shall  be  void  as  to  subsequent  creditors 
and  purchasers.    To  this  extent  it  goes,  and  no  further.    It  does  not  require 
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them  to  be  recorded,  to  make  them  valid  generally,  but  it  impliedly  admits 
their  general  validity,  with  the  exception  that  as  to  certain  parties,  to-wit, 
subsequent  creditors  and  purchasers  without  notice,  they  sliall  be  invalid  un- 
less recorded  within  the  prescribed  time.  In  otiier  words,  that  all  such  papers 
are  valid  and  binding,  having  all  the  effect  which  they  purport  to  have,  with 
the  proviso  that  they  shall  not  have  such  effect  as  to  subsequent  creditors  and 
purchaser?  without  notice  unless  recorded  as  required  by  the  act. 

This,  then,  being  the  only  interpretation  of  wliich  the  acts  seem  to  be  sus- 
ceptible, the  matter  before  us  is  resolved  into  the  question  whether  or  not  the 
judgment  creditors  herein  are  subsequent  creditors.  It  is  admitted  that  the 
debts  upon  which  the  judgments  were  obtained  were,  each  and  all,  contracted 
before  the  execution  of  the  Hirsch  mortgage.  It  cannot  be  said,  then,  that 
they  were  subsequent  creditors,  unless  the  entry  of  the  judgments  made  them 
creditors,  which  will  hardly  be  claimed.  A  judgment  is  the  determination  of 
one's  rights  upon  a  cause  of  action  which  existed  before  the  adjudication, 
and,  although  obtained  after  the  c^use  of  action  arose,  it  reflects  back,  and  es- 
tablishes the  right  as  of  the  date  of  its  inception,  and,  having  established  such 
right,  it  affords  the  means  of  enforcing  redress  for  the  violation  thereof.  A 
judgment,  therefore,  obtained  after  the  execution  of  a  mortgage,  upon  a  debt 
contracted  before  its  execution,  cannot  be  said  to  be  a  subsequent  debt,  in  the 
sense  of  the  language  of  the  act.  Does  it  come  within  the  intent  or  spirit  of 
the  act?  The  plain  purpose  of  the  act  of  1843,  as  was  said  by  Chancellor 
Carroll  in  Williams  v.  Beard,  1  S.  C.  313,  (circuit  decision)  "was  to  guard 
against  loss  and  injury  to  subsequent  creditors  and  purchasers  from  their  deal- 
ing with  the  mortgagor  under  the  d&lusion  that  he  retained  the  absolute  and 
unincumbered  ownership  of  the  property  mortgaged."  This  purpose  had  no 
reference  to  existing  creditors,  nor  did  the  act  intend  to  interfere  in  any  way 
with  the  right  of  a  debtor  to  lawfully  incumber  his  property  for  the  payment 
of  his  debts,  or  with  the  view  to  raise  money,  as  against  existing  creditors. 
All  of  the  judgment  creditors  here  were  existing  creditors  at  the  time  the 
Hirsch  mortgage  was  executed  and  delivered,  and  we  cannot  see  how  that 
mortgage  can  be  defeated,  unless  it  is  vulnerable  upon  grounds  other  than 
that  it  was  not  recorded  within  the  40  days  prescribed  by  the  act.  The  judg- 
ment creditors  here  not  being  subsequent  creditors,  either  in  the  sense  of  the 
terms  used  in  the  act,  or  in  its  purpose  or  intent,  we  think  it  was  error  on  the 
part  of  the  circuit  judge  to  give  priority  to  the  judgments  in  question.  It 
may  be  true  that  it  would  be  promotive  of  the  interests  of  commerce,  and  of 
the  uncomplicated  sale  and  transfer  of  property,  that  all  liens  and  transfers 
should  be  spread  upon  some  public  record,  or  else  to  be  absolutely  void;  but 
we  do  not  think  that  it  is  within  the  province  of  the  judiciary  to  enact  such 
a  law.  On  the  contrary,  we  must  follow  the  law  as  established  and  enacted 
by  the  legislative  department  of  the  state.  We  think  the  recent  registry  act 
of  1876  (Gen,  St.  g  1776)  is  the  act  which  governs  the  question  involved 
here;  and  from  our  interpretation,  given  above,  we  think  the  conclusion  is 
inevitable  that  the  failure  to  record  a  mortgage  affects  its  validity  only  as  to 
subsequent  creditors  and  purchasers;  such  being,  in  the  terms  of  the  act,  the 
only  class  that  can  invoke  the  penalty  for  non-record  imposed  therein.  It 
would  have  been  very  easy  for  the  general  assembly,  if  it  had  intended  to 
place  subsisting  creditors  upon  the  same  plane  with  subsequent  ones,  to  have 
said  so.  A  very  slight  alteration  of  the  phraseology  of  the  act  would  have 
accomplished  this  end.  This,  however,  was  not  done;  on  the  contrary  a  spe- 
cial class  was  mentioned,  to  whom  it  seems  the  bjBnefit  of  the  act  was  con- 
fined.    Eocpressio  unius,  exclusio  alterixis. 

The  case  of  King  v.  Fraser,  23  S.  C.  543,  has  no  application  to  the  case 
here.  In  that  case  the  mortgage  had  been  recorded  out  of  time,  and  certain 
debts  had  been  contracted  by  the  mortgagor  after  the  execution  of  the  mort- 
gage,  and  before  it  had  been  recorded;  and  the  question  before  the  court  Wiis 
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whether  the  mortgage  took  precedence  to  these  debts,  which  had  not  been  re- 
duced to  judgment.  This  question  depended  upon  the  construction  of  the 
proviso  to  the  act  of  1876,  (Gen,  St.  §  1776,)  which  enacted  as  follows:  "Pro- 
vided, nevertheless,  that  the  above-mentioned  deeds  or  instruments  in  writ- 
ing, if  recorded  subsequent  to  the  expiration  of  said  period  of  forty  days,  shall 
be  valid  to  affect  the  rights  of  subsequent  creditors  and  purchasers  for  valu- 
able consideration,  without  notice,  only  from  the  date  of  such  record,'*  etc. 
The  court  held  that  the  mortgage  having  been  recorded,  although  out  of  time, 
yet  under  this  proviso,  which  authorized  the  record,  it  toolc  rank  from  the  date 
of  the  recording;  and  being  the  oldest,  and  in  fact  the  only,  lien  upon  the 
land,  the  creditors  not  having  in  the  mean  time  reduced  their  claims  to  judg- 
ment, it  necssarily  had  priority;  otherwise,  the  anomaly  would  have  been  pre- 
sented of  unsecured  claims,  having  no  lien  whatever,  defeating  a  lien  which 
the  proviso  had  declared  should  exist  and  become  valid  from  date  of  record- 
ing. This  proviso,  however,  is  not  involved  in  the  case  before  the  court. 
This  case  turns  upon  the  body  of  the  act,  in  which  subsequent  creditors  and 
purchasers  for  a  valuable  consideration,  without  notice,  are  given  priority 
over  an  unrecorded  mortgage,  and  a  mortgage  not  recorded  within  the  40 
days.  And  the  sole  question,  as  it  seems  to  us,  is,  are  the  creditors  here  sub- 
sequent  creditors  for  a  valuable  consideration,  without  notice?  We  have  seen 
that  they  are  not  such  subsequent  creditors,  and  therefore  are  not  entitled  to 
priority.  Nor  does  Piester  v.  Piester,  22  S.  C.  144,  affect  this  case.  There, 
Mr.  Justice  McIver  drew  the  proper  distinction,  when  he  said :  "The  neces- 
sary effect  of  this  declaration  is  that  an  unrecorded  mortgage  is  void— is,  in 
fact,  not  a  mortgage — wherever  the  effect  of  so  regarding  it  would  be  to  af- 
fect the  rights  of  a  subsequent  creditor  without  notice;"  thus  limiting  its  in- 
validity to  the  claims  of  subsequent  creditors,  but  sustaining  it  as  to  all 
others. 

Prior  to  the  act  of  1848,  the  registry  laws  of  the  state,  both  as  to  deeds  of 
conveyance  and  mortgages,  were  found  in  the  acts  of  1698  and  1786.  While 
these  acts  were  the  only  acts  of  force  on  this  subject,  the  cases  of  Ash  v. 
Ash,  1  Bay,  306;  Smith  v.  Smith.  1  McCord,  Eq.  134;  and  Barnwell  v. 
Porteus,  2  Hill,  Eq.  221,  supra, — were  heard  and  determined,  in  which  the 
principle  tbat  an  unrecorded  mortgage  had  priority  over  a  subsequently  en- 
tered judgment  was  established  and  recognized;  and  this,  too,  as  it  seems, 
whether  the  judgment  was  founded  upon  a  subsequently  contracted  debt  or 
not.  This  doctrine,  although  established  and  adhered  to,  seems  not  to  have 
been  entirely  satisfactory;  and  no  doubt  the  act  of  1843,  which  has  reference 
to  mortgages  alone,  was  enacted  in  part  to  remove  this  dissatisfaction,  by  re- 
lieving subsequent  creditors  and  purchasers  from  the  difficulties  surrounding 
them  in  consequence  of  these  decisions.  The  act  of  1843  thus  made  plain  the 
registry  law  as  to  mortgages.  Deeds  and  absolute  conveyances  of  land  were, 
however,  left  under  the  operation  of  the  acts  of  1698  and  1785,  under  which 
the  old  court  of  errors  had  decided,  in  Steele  v.  Mansell,  6  Rich.  Law,  488, 
that  an  absolute  deed  never  recorded  was  not  void,  but  was  still  good  between 
the  parties,  and  if  recorded,  though  after  the  time,  it  was  notice  to  the  world 
from  the  date  of  the  registry;  thus  establishing  a  different  rule  from  that  ap- 
plied to  mortgages.  Subsequent  to  this,  and  no  doubt  with  the  view  to  har- 
monize the  registry  laws,  including  conveyances  and  mortgages  and  all  instru- 
ments in  writing  requiring  recording,  the  act  of  1876  was  passed,  with  the 
proviso  referred  to  above,  which  declares  that  "all  instruments  i&  writing  re- 
quired to  be  recorded  *  jk  *  shall  be  valid,  so  as  to  affect  subsequent  cred- 
itors or  purchasers,  ♦  *  *  only  when  recorded  within  forty  days:  *  ♦  * 
provided,  neverthdess,  that  said  mentioned  deeds  or  instioiments,  if  recorded 
subsequent  to  the  expiration  of  the  said  forty  days,  shall  be  valid  ♦  *  * 
only  from  the  date  of  the  record;  *  *  *  "  thus  legalizing  the  recording  of 
all  papers  required  to  be  recorded,  even  .after  the  40  days  specified,  and  giving 


Digitized  by 


Google 


S.  C]  CULKRAWAT  V.  GABBAWAY.  161 

them  rank  from  the  date  of  the  recoicl  as  to  all  parties,  including  subsequent 
creditors  and  purphasers.  This  act  of  1876  ^6en.  St.  6 1776)  now  furnishes 
the  registration  law  of  .this  state;  and  while  it  clearly  declares  void  all  unre- 
corded conveyances  and  mortgages  as  to  subsequent  creditors  and  purchasers 
for  a  valuable  consideration,  without. notice,  yet  there  is  nothing  in  it  which 
declares  such  papers  void  ^a  between  the  parties,  or  as  to  subsisting  creditors, 
like  those  contesting  the  validity  of  the  mortgage  herein. 

It  is  the  judgment  Qt  this  court  that  the  judgment  of  the  circuit  court  be 
reversed,  and  tliat  the  case  be  remanded,  to  be  adjudged  and  determined  in 
accordance  with  t^ie  principles  above  announced,  giving  the  Hirsch  mortgage 
priority  over  the  judgments  mentioned. 

McIteb,  J.»  concurs. 

MoGowAN,  J.,  (dissenting.)  McG.  Garraway  died  intestate,  seized  and 
possessed  of  several  valuable  tracts  of  land  in  Georgetown  county.  He  left 
as  his  heirs  six  children,  and  this  proceeding  was  instituted  to  partition  the 
lands  among  them.  An  order  was  passed  referring  all  issues  made^  by  the 
pleadings  to  L.G.  Walker,  {!sq.,  as  special  referee,  and  requiring  him  to  re- 
port, among  other  things,  what;  liens  existed  upon  the  lands,  and  their  char* 
acter  and  priority;  and  quite  a  number  of  liens,  upon  the  interests  of  the  dif- 
ferent heirs,  were  established  as  follows:  (1)  Mortgage  of  James  F.  Garra- 
way, Jr.,  Sidney  F.  Garraway,  McG.  Garraway,  and  Elizabeth  Green  to  M. 
J.  Hirsch,  March  20,  1885,  to  secure  their  bond  of  even  date  for  $900.  This 
mortgage  was  never  recorded.  (2)  Judgment  of  Zophor  Mills  against  James 
F.  Garraway,  Jr.,  and  John  G.  Garraway,  as  Garraway  &  Bro.,  for  $578.27, 
dated  May  14, 1885.  (3J  Judgment  of  Gongdon,  Hazard  &  Go.,  against  James 
F.  Garraway,  Jr.,  and  John  G.  Garraway,  as  Garraway  &  Bro.,  for  $2,340.16, 
dated  November  20,  1885^  (4)  Judgment  of  H.  Kaminski  &  Go.  against 
James  F.  Garraway,  Jr.,  John  G.  Garraway,  McG. Garraway,  S.  F. Garraway, 
and  Elizabeth  Green  for62,114.10,  dated  November  20, 1885.  (5)  Judgment 
of  Gongdon,  Hazard  &  Go.  against  James  F.  Garraway,  Jr.,  and  John  G.  Gar- 
raway, as  Garraway  &  Bro.,  for  $433.70,  dated  November  20, 1885.  (6)  Judg- 
ment of  Gongdon,  Hazard  &  Go.  against  McG.  Garraway  for  $168.70,  dated 
November  20,  1885.  (7)  Judgment  of  Gongdon,  Hazard  &  Go.  against  McG. 
Garraway,  Jr.,  for  $940.06,  dated  November  20,  1885.  The  referee  reported 
that  all  the  judgments  were  obtained  upon  accounts  contracted  before  the  ex- 
ecution of  the  bond  and  mortgage  to  M.  J.  Hirsch,  but  none  of  the  judgment 
creditors  had  notice  of  this  mortgage  until  June,  1886.  He  held  that  the  judg- 
ments of  Gongdon,  Hazard  &  Go.,  Zophor  Mills,  and  H.  Kaminski  &  Go.  were 
entitled  to  precedence  over  the  Hirsch  mortgage.  Upon  exceptions  to  this 
report,  the  case  came  on  fur  trial  before  Judge  Wallace,  who  confirmed  it, 
and  ma/de  it  tbe  judgment  of  the  court  as  to  the  order  of  payments  and  dis- 
position of  the  proceeds  of  sale.  From  this  decree  M.  J.  Hirsch  appeals  to 
this  court  upon  the  following  grounds.  "(1)  Because  his  honor  erred  in  hold- 
ing that  creditors  whose  debts  were  cqntracted  before  the  execution  of  the 
Hirsch  mortgage,  and  reduced  to  judgments  after  its  execution,  were  subse- 
quent creditors,  within  the  meaning  of  the  registry  acts.  (2)  Because  his 
honor  erred  in  holding  that  an  unrecorded  mortgage  of  real  estate  is  post- 
poned, under  the  registry  acts,  to  a  debt  contracted  before  the  execution  of 
the  mortgage,  and  reduced  to  judgment  after  its  execution  without  notice. 
(3)  Because  his  honor  erred  in  holding  that  said  judgments  were  liens  upon 
the  respective  interests  of  the  judgment  debtors  in  said  real  estate  prior  to  that 
of  the  mortgage  of  M.  J.  Hirsch,"  etc. 

The  single  question  in  the  case  is  whether  a  judgment  recovered  on  a  debt 
older  than  an  unrecorded  mortgage,  without  notice,  has  priority  over  the 
mortgage  though  subsequent  in  date.  It  is  manifest  that  this  must  be  deter- 
v.os.E.no.8 — 11 
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mined  by  the  force  and  effect  of  the  law  as  to  registry.  It  has  frequently  been 
said*  and  certainly  with  great  truth,  that  our  registry  law,  before  the  act  of 
1843  concerning  mortgages,  "was  lamentably  obscure  and  deficient/'  and,  we 
may  add,  especially  upon  the  very  point  now  made.  The  registry  laws  nature 
ally  embrace  only  deeds,  conveyances,  and  such  other  instruments  as  can  only 
be  known  to  the  world  by  recording;  while  a  judgment,  which  has  a  lien  as 
well  as  a  mortgage,  is  already  of  record,  and  needs  no  further  recording.  It 
seems  to  me  probable  that  this  natural  omission  in  the  registry  law  of  all  ref- 
erence to  judgment  creditors  has  led  to  the  effort  to  exclude  them  from  the 
protection  given  toother  subsequent  incumbrancers  without  notice,  and  which, 
ignoring  altogether  the  judgments,  remits  them  back  to  the  condition  of  sim- 
ple subsisting  creditors  for  whose  protection  no  special  provision  is  made  by 
the  registry  law.  In  Ash  v.  Ash,  1  Bay,  806,  as  early  as  1793,  it  was  held, 
in  reference  to  a  mortgage  which  had  been  mislaid,  and  on  that  account  had 
not  been  recorded,  "that  the  plaintiff's  mortgage  had  not  lost  its  lien  by  the 
entering  up  of  subsequent  judgments.  The  mortgage  was  not  void  by  not 
being  on  record,"  etc.  This  decision  was  followed  by  a  series  of  cases,  but  we 
think  it  may  be  truly  said  that  it  was  never  satisfactory  to  the  bench  or  the 
bar  of  the  state.  In  Smith  v.  Smith,  1  McCord,  Eq.  134,  (1825,)  Judge  Nott 
said:  "I  must  confess  I  have  never  been  perfectly  satisfied  with  tlmt  decision, 
lAsh  V.  Ash;"]  but  it  has  been  received  as  law,  and  acted  upon  for  upwards 
of  thirty  years,  and  ought  not  to  be  questioned."  In  Barmoell  v.  Porteus,  2 
Hill,  Eq.  221,  (1836,)  Judge  Evans,  sitting  for  Chancellor  Harper,  said:  "If 
this  were  now  a  new  question,  I  should  have  great  difiiculty  in  making  up  my 
opinion;  but  I  am  relieved  by  former  adjudications  from  any  difficulty  on  the 
point, "  etc.  And  in  Steele  v.  Mansell,  6  Kich.  Law,  442,  (1852,)  where,  after 
great  argument  and  much  deliberation,  the  old  court  of  errors  was  divided. 
Judge  Wardlaw,  who  delivered  the  opinion  of  the  majority  of  the  court,  said: 
"In  vain  may  it  now  be  shown  th»t  Ash  v.  Ash,  and  other  cases  out  of  which 
the  rule  grew,  were  decided  altogether  in  reference  to  the  act  of  1698,  at  places 
where,  and  at  times  when,  the  act  of  1785  was  not  considered  to  be  of  force. 
However  Introduced,  the  rule,  ever  since  1799,  has  been  acted  on."  And  at 
another  place:  "It  may  be  that  this  was  not  a  correct  construction  of  the  sec- 
tion, and  that  it  would  have  been  better  to  hold  tliat  a  judgment  entered  is 
like  a  mortgage  recorded;  and,  by  the  section,  an  unregistered  deed  is  made 
ineffective  to  withstand  the  lien  of  the  judgment,  which  attaches  as  if  there 
was  no  such  deed,  unless  notice  of  it  has  come  to  the  creditor  from  change  of 
possession  or  other  circumstances,"  etc.  The  registry  laws  of  the  state,  and 
the  decisions  under  them,  were  in  this  very  doubtful  condition  when  the  leg- 
islature passed  the  act  of  1843  in  reference  to  mortgages,  and  followed  it  u{. 
by  the  act  of  1876  as  to  "all  instruments  in  writing  required  by  law  to  be  re- 
corded. "  This  act  (now  embodied  in  section  1776,  Gen.  St.)  substantially  re- 
enacted  that  of  1843,  with  certain  additions,  expressly  repealed  all  former  laws 
"inconsistent  with  it,"  and,  as  we  suppose,  was  intended  to  be  a  system  of 
registry  superseding  all  other  laws  apon  the  subject.  See  Williams  v.  Beard, 
1 S.  0.  322.  If  in  this  we  are  correct,  we  need  not  perplex  ourselves  with  the 
confusion  and  inconsistencies  which  existed  under  the  old  law,  but  address 
ourselves  to  the  effort  to  give  proper  construction  to  the  new;  availing  our- 
selves, of  course,  of  all  the  light  afforded  by  the  former. 

What,  then,  is  the  proper  interpretation  of  the  act  of  1876  upon  the  point 
whether  a  subsequent  judgment  creditor,  without  notice,  has  priority  over  a 
mortgage  which  was  never  recorded?  The  provision  is  as  follows :  "  All  deeds 
of  conveyance  of  land ;  all  deeds  of  trust, "  etc. ;  "all  mortgages  or  instruments 
in  writing  in  the  nature  of  a  mortgage  of  any  property,  real  or  personal; 
*  *  *  and  generally  all  instruments  in  writing  now  required  by  law  to  bt 
recorded,"  etc.,  "delivered,  or  executed,"  etc., — "shall  be  valid  so  as  to  affect, 
from  the  time  of  such  delivery  or  execution,  the  rights  of  subsequent  credit^ 
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ore  or  purchasers  for  valuable  consideration,  without  notice,  only  when  re- 
corded within  forty  days  from  the  time  of  such  delivery  and  execution,"  etc*: 
"provided,  nevertheless,  that  the  above-mentioned  deeds  or  instruments  in 
writing,  if  recorded  subsequent  to  the  expiration  of  said  period  of  forty  days, 
shall  be  valid  to  affect  the  rights  of  subsequent  creditors  and  purchasers  for 
valuable  consideration,  without  notice,  only  from  the  date  of  such  record.  '* 
In  giving  interpretation  to  the  act,  we  can  derive  little  assistance  from  decided 
cases;  for  since  its  passage  no  case  has  arisen  involving  the  very  point.  The 
case  of  McNamee  v.  HtLckabeet  20  S.  C.  190,  was  upon  the  question  of  priority 
between  two  absolute  deeds,  both  of  which  were  recorded  out  of  time;  and 
the  case  of  King  v.  Fraser,  23  S.  C.  643,  (recently  decided,)  was  in  reference 
to  the  effect  of  a  mortgage  recorded  out  of  time,  upon  the  unsecured  debts  of 
the  mortgagor,  contracted  between  the  date  and  the  registry  of  the  mortgage. 
There  was  no  question  in  it  as  to  the  effect  of  a  subsequent  judgment  as  against 
a  mortgage  that  was  never  recorded.  That  question  is  now  before  us  for  the 
first  time  under  the  act  of  1876.  Considering  all  the  parts  of  the  act  together 
as  making  a  system  of  registry,  it  seems  to  me  that  three  things  are  manifest: 
First,  that  all  the  kinds  of  instruments  mentioned,  including  mortgages,  are 
required  to  be  recorded;  seconds  that,  if  recorded  within  40  days,  they  shall 
be  valid  from  their  date,  but,  if  not  recorded  within  that  time,  they  shall  be 
valid  only  from  the  date  of  said  record;  and,  thirds  as  a  necessary  consequence 
of  the  foregoing,  that,  if  not  reborded  at  all,  they  shall  never  be  valid.  As 
was  said  by  Mr.  Justice  McIver  in  Piester  v.  Piestei;  22  S.  C.  146:  "The 
necessary  effect  of  this  declaration  is  that  an  unrecorded  mortgage  is  void — is, 
in  fact,  not  a  mortgage — whenever  the  effect  of  so  regarding  it  would  be  to 
affect  the  rights  of  a  subsequent  creditor  without  notice." 

So  far,  then,  there  is  no  difficulty.  But  notwithstanding  this  evidence  of 
the  spirit  of  the  act,  in  the  strong  penalty  imposed  for  not  recording,  it  is 
urged  that  this  refers  only  to  subsequent  creditors,  and  that  all  others  are 
left  precisely  in  the  same  condition  they  would  have  occupied  if  there  never 
had  l>een  a  registry  law;  and  therefore,  if  a  creditor  of  that  class  recovers  a 
judgment  against  his  debtor,  that  judgment  must  still  retain  the  character  of 
a  subsisting  debt,  and  cannot  become  a  subsequent  incumbrance,  and  entitled 
to  protection  as  such.  The  act  certainly  does  not  say  any  such  thing,  and, 
in  view  of  its  noianifest  object,  we  do  not  feel  authorized  to  make  that  infer- 
ence merely  from  its  silence  upon  the  subject.  It  seems  to  me  that  this  view 
overlooks  the  fact  tliat  all  mortgages  are  required  to  be  recorded;  that,  in  the 
interest  of  fair  dealing,  registry  is  the  settled  policy  of  the  state.  A  mort- 
gagee who  does  not  record  his  mortgage  surely  disregards  the  law,  puts  it  in 
the  power  of  the  mortgagor  to  impose  on  others,  and  subjects  himself  to  dan- 
gers which  are  not  confined  to  subsequent  creditors,  but  may  as  well  grow 
out  of  the  class  of  subsisting  creditors.  Indeed,  I  could  never  perceive  any 
great  difference  between  subsisting  and  subsequent  creditors,  as  to  a  mort- 
gage which  was  never  recorded,  and  of  which  neither  had  notice;  the  prop* 
erty  never  changing  hands,  but  all  the  while  remaining  in  the  possession  of 
the  debtor,  and  to  all  appearance  unincumbered.  The  simple  fact  is  that 
neither  knows  that  there  is  a  mortgage,  and  both  trust  upon  faith  that  the 
property  is  as  the  record  shows  it.  It  is  true  that  a  mortgage  is  good  be- 
tween the  pai-ties  although  not  recorded.  They  have  notice,  and  of  course 
the  registry  act  does  not  apply  to  them,  but  was  meant  for  other  creditors. 
If  a  subsisting  creditor,  without  notice,  obtain  a  second  mortgage,  which  he 
records,  can  there  be  a  doubt  that  he  would  be  entitled  to  precedence  over  an 
unrecorded  mortgage?  Williams  v.  Beards  supra.  If  he  obtain  an  abso- 
lute conveyance,  he  would  also  have  precedence;  and  that,  too,  if  the  sale 
were  made  by  the  sheriff  under  a  judgment  recovered  upon  a  subsisting  debt, 
and  the  judgment  creditor  himself  becomes  the  purchaser.  This  is  clearly 
put  by  Chancellor  In&lis  in  McNight  v.  Gordon,  13  Bich.  Eq.  249,  wher^  he 
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says:  "In  Barnwell  v.  Porteust  supra%  the  execntion  under  which  the  land 
was  sold  had  been  lodged  on  a  judgment  entered  after  the  execution  of  the 
mortgage,  and  the  debt  which  had  been  the  cause  of  action  therein  had  been 
contracted  before  the  making  of  the  mortgage.  It  was  expressly  decided  that 
the  ft.  fa,  in  the  sheriff's  hands,  against  the  mortgagor,  conferred  upon  the 
officer  no  power  and  authority  to  levy  upon  and  sell  the  whole  absolute  es- 
tate in  the  land.  Yet  the  purchaser,  although  he  was  himself  the  creditor, 
was  permitted,  as  a  purchaser  who  had  first  recorded  his  deed,  to  hold  against 
and  over  the  mortgage, "  etc.  That  is  to  say,  if  Congdon,  Hazard  &  C^.  had 
actually  forced  a  sale,  and  become  the  purchasers,  and  recorded  the  sheriff's 
deed,  tlieir  title  would  have  been  good  against  and  over  the  mortgage.  This 
most  conclusively  shows  that,  under  the  old  law,  the  creditor,  by  obtaining 
judgment,  ceased  to  be  merely  a  subsisting  creditor;  and  therefore  the  prin- 
cipal reason  why  the  law,  as  it  then  stood,  did  not  protect  the  judgment  it- 
self before  actual  sale  under  it,  must  have  been  the  circumstance  that  it  was 
not  like  a  mortgage  regularly  recorded,  or  capable  of  record,  in  the  register's 
office.  Now  that  we  are  endeavoring  to  give  construction  to  the  new  registry 
law,  so  as  to  make  it  uniform  and  symmetrical,  and  are  not  embarrassed  by  the 
conflicting  interpretations  of  the  old,  we  hesitate  to  adopt  a  distinction  which 
seems  technical  and  shadowy,  was  never  satisfactory,  and  which  caused,  and 
if  followed  will  continue  to  cause,  great  confusion  and  injustice.  It  was  soon 
perceived  that,  so  far  as  the  rights  of  the  delinquent  mortgagee  were  con- 
cerned, there  was  small  difference  between  a  judgment  lien,  with  the  power 
to  sell,  and  an  actual  sale,  and  purchase  under  it.  In  Freeman  on  Judg- 
ments, (section  866,)  the  author  says:  "The  purchaser  at  a  sale  under  a  judg- 
ment is,  to  the  same  extent  as  if  he  were  purchaser  at  a  private  or  voluntary 
sale,  protected  from  claims  previously  acquired  by  third  persons  from  the 
judgment  debtor,  of  which  he  had  no  actual  or  constructive  notice.  *  ♦  * 
In  some  of  the  United  States,  however,  the  registry  laws  so  modify  the  effect 
of  conveyances  and  other  instruments  concerning  real  estate  as  to  give  a  judg- 
ment lien  precedence  over  any  unrecorded  instrument  of  which  the  judgment 
creditors  had  no  knowledge  at  the  date  of  the  attaching  of  the  lien  of  his 
judgment;  and  the  holder  of  the  lien  takes  all  the  title  the  records  show  to  be 
in  the  judgment  debtor,"  etc.  And  in  a  note  the  learned  author  says:  "The 
tendency  of  the  recent  statutes,  and  the  decisions  interpreting  them,  is  to  give 
a  judgment  lien  precedence  over  a  prior  unregistered  conveyance  or  incum- 
brance,  especially  if  a  plaintiff  have  no  notice  of  it  when  his  judgment  was 
docketed  or  registered,  or  the  levy  of  his  writ  made;"  citing  numerous  au- 
thorities from  Texas,  Alabama,  Georgia,  Virginia,  West  Virginia,  and  Illi- 
nois. A  judgment  is,  for  most  purposes,  to  be  regarded  as  a  new  debt,  and 
this  new  debt  is  not  in  general  affected  by  the  character  of  the  old  one. 
Freem.  §  217.  It  is  itself  a  thing  of  record,  and  has  a  lien  from  its  dale  with- 
out further  recording;  and  in  view  of  the  spirit  and  scope  of  the  act  of  1876, 
and  to  promote  its  declared  policy  of  enforcing  registry  by  penalties  upon 
those  who  disregard  its  provisions,  it  seems  to  me  that  a  subsequent  judg- 
ment, without  notice,  should  be  held  to  be  what  it  really  and  substantially  is, 
— a  subsequent  incumbrance  in  the  sense  of  the  act;  or,  in  the  words  of  Judge 
Wardlaw,  "that  a  judgment  entered  is  like  a  mortgage  recorded,"  and,  as 
such,  entitled  to  the  protection  afforded  by  the  act.  This  precise  point  was 
touched,  but  not  decided,  in  Boyce  v.  Shiver,  8  S.  0.  520,  in  which  Judge 
Glovbr  said:  "I  apprehend  no  case  can  be  found,  since  the  passage  of  the 
act  of  1848,  where  a  mortgage,  not  recorded  within  the  prescribed  time,  has 
been  held  to  be  a  preferred  lien  against  a  subsequent  judgment  creditor  with- 
out notice." 

The  whole  policy  of  our  law  is  against  secret  liens  of  every  kind  and  form. 
It  was  in  this  view  that  olir  courts  discarded  the  old  English  doctrine  of  the 
lien  of  the  vendor.    See  Herrinff  v.  Cannoiit  21  S.  -C.  217;  citing,  among 
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others,  the  case  of  McCorkle  v.  Montgomery,  11  Bich.  Eq.  182,  in  which 
Chancellor  Dtjnkin  said:  "Upott  this  subject  the  language  of  Chief  Justice 
Marshall  in  Bayley  v.  Greenleaf^  7  Wheat.  46,  is  instructive:  •  To  the  world,' 
says  he,  *the  vendee  appears  to  hold  the  estate  divested  of  any  trust  what- 
ever, and  credit  is  given  him  in  the  confidence  that  the  property  is  his  own 
in  equity,  as  well  as  in  law.  A  vendor,  relying  upon  this  lien,  ought  to  re- 
duce it  to  a  mortgage,  so  as  to  give  notice  of  it  to  the  world.  If  he  does  not, 
he  is  in  some  degree  accessory  to  the  fraud  committed  on  the  public,  by  an 
act  which  exhibits  the  vendee  as  the  complete  owner  of  the  estate,  on  which 
he  claims  a  secret  lien.  It  would  seem  inconsistent  with  the  principles  of 
equity,  and  with  the  general  spirit  of  our  laws,  that  such  a  lien  should  be  set 
up  in  a  court  of  chancery,  to  the  exclusion  of  bonaflde  creditors.'  It  may  be 
added  [says  Chancellor  Dunkin]  that  the  act  of  1843,  requiring  all  mortgages 
of  real  estate,  however  formal  and  perfect,  to  be  recorded  within  sixty  [now 
forty]  days,  may  be  regarded  as  a  legislative  declaration  of  the  prohibitory 
policy  of  the  country  against  any  such  secret  liens."  And  Chief  Justice 
Moses,  in  Boyce  v.  Shiver^  supra,  well  said:  "So  far  from  any  disposition  to 
extend  the  provisions  now  existing  by  law  in  favor  of  secret  liens,  we  feel 
that  the  highest  considerations  of  public  policy  require  that  they  should  be 
held  within  their  prescribed  bounds.  There  is  not  a  single  modern  writer 
whose  opinion  carries  weight  who  does  not  regret  that  the  courts  ever  favored 
the  introduction  of  secret  liens  on  property;  and  many  of  the  most  eminent 
judges  of  England,  while  they  felt  bound  from  precedent  and  authority  to 
sanction  them,  denied  the  wisdom  and  policy  of  the  rule  which  permitted 
them;  and  but  few  judges  in  our  country,  while  also  following  the  authority 
of  names  which  preceded  their  own,  have  failed  to  declare  their  determination 
not  to  extend  them  beyond  the  limits  to  which  they  have  been  carried,"  etc. 
I  think  the  judgment  below  should  be  aflSrmed. 


(48  S    C.  68) 

SwKATMAN  et  ah  V.  Edmunds  et  cU. 
{Supreme  Court  of  South  Ca/roliruL    February  10, 1888.) 

1.  Descent  and  Distbibution— Vbndob  ajsd  Vbndbe  —  Patment  or  Pubchasb  Pbicx 

JLTTEB  Death. 

A.,  having  bought  land  and  paid  part  of  the  purchase  price,  was  put  into  posses- 
sion, and  died  intestate.  The  balance  of  the  purchase  price  was  afterwards  paid 
for  the  benefit  of  the  heirs,  but  the  vendor  executed  a  deed  to  the  widow  alone. 
Heidi  that  A.,  at  his  death,  was  really  the  owner  of  the  land,  and  it  was  cast  by 
descent  upon  Ms  heirs,— one-third  to  the  widow,  and  two-thirds  to  his  children,— 
and  the  deed,  being  in  fraud  of  the  rights  of  the  children,  did  not  affect  the  rights 
of  the  children  in  the  land. 

2.  Same. 

Held,  in  such  a  case,  in  partition  brought  by  minor  children  against  grantees  of 
the  widow,  that  the  grantees'  defense  of  bona  fide  purchase  for  value  and  without 
notice  being  purely  equitable,  was  not  a  good  defense  against  the  legal  title  of  the 
children. 
8.  Same. 

A  purchaser  died  intestate  in  possession  and  ownership  of  land,  but  though  en- 
titled to  it,  never  took  a  deed.  The  heirs  continued  to  occupy  part  of  the  land, 
claiming  it,  but  the  vendor  executed  a  deed  to  the  widow  alone,  who  was  entitled 
only  to  a  share,  and  who  at  once  conveyed  to  another  the  whole  land.  The  grantee 
of  the  widow  knew,  or  had  the  means  of  knowing,  of  the  possession  of  the  children. 
Held,  that  he  took  subject  to  their  legal  title  to  the  two-thirds  cast  by  descent  to 
them  from  their  father,  and  that  the  possession  of  the  children  was  sufficient  to  put 
a  mortgagee  of  such  grantee  upon  inquiry  as  to  how  they  were  there. 

Appeal  from  common  pleas  circuit  court  of  Fairfield  county;  J.  J.  Norton, 
Judge. 

Suit  in  partition  by  Lillian  Sweatman,  Lucy  6.  Sweatman,  and  Georgiana 
Sweatman,  by  prochein  ami,  against  Howell  Edmunds,  Douglass  Fox,  and  R. 
S.  Desportes  &  Co.    Judgment  for  plaintiffs,  and  defendants  appealed. 

Ragsdale  dt  Ragsdale,  for  appellants.     Obear  &  Rion,  for  appellees. 
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McGowAN,  J.  In  1868,  Howell  Edmunds  sold  George  Sweatman  a  smaU 
tract  of  land  (about  30  acres)  for  $200  on  a  credit*  ]No  deed  of  conveyance 
was  made  to  bweatman,  but  he  was  put  into  possession,  and  made  improve- 
ments on  the  land.  He  died  intestate  in  1871,  leaving  a  small  balance  of  the 
purchase  money  still  unpaid,  and  a  widow,  Bessie  L.  Sweatman,  and  three 
children,  (plaintiffs,)  Lillian,  Lucy  B.,  and  Georgiana  Sweatman.  Two 
maiden  sisters  of  the  deceased  intestate,  George  Sweatman,  (Agnes  and 
Bachel,)  lived  on  their  brother's  place,  and,  after  his  death,  they  gathered  the 
cotton  which  had  been  planted  by  him,  and  paid  Edmunds  in  full  the  balance 
of  the  purchase  money,  for  the  benelit of  their  nieces,  the  plaintiffs,  who,  after 
their  father's  death,  left  their  mother,  and  lived  in  another  houseon  the  place, 
with  their  aunts.  On  January  11, 1881,  Howell  Edmunds  made  a  deed  of  the 
whole  tract  to  the  widow,  Bessie  L.  Sweatman;  (widow  of  George>)  and  on  the 
next  day  sheconveyed  it  to  one  T.  E.  Cloud,  for  and  in  consideration  of  the  sum 
of  $75,  and  about  the  same  time  he  agreed  to  sell  the  land  to  Douglass  Fox,  upon 
a  credit,  for  $125.  Cloud  died  before  the  purchase  money  was  paid  or  titles 
made;  and  Fox,  in  November,  1882,  instituted  an  action  for  specific  perform- 
ance against  his  heirs,  and  had  a  decree  therefor;  and,  on  the  payment  of  the 
balance  of  the  purchase  money,  titles  were  executed  to  him  by  order  of  the 
court.  But  to  these  proceedings  for  specific  performance  none  of  the  heirs  of 
George  Sweatman  were  made  parties.  Fox  went  into  the  possession  of  the 
greater  part  of  the  place,  and,  about  1882,  mortgaged  it  to  the  defendants  11. 
S.  Desportes  &  Co.  Some  controversy  having  arisen  as  to  the  rights  of  the 
parties,  the  three  minor  children  of  George  Sweatman,  deceased,  by  prochein 
ami,  instituted  this  proceeding  for  partition  of  the  land;  claiming  that,  as 
heirs  at  law  of  their  father,  George  Sweatman,  they  were  entitl^  to  two- 
thirds  of  the  land,  of  which  they  had  never  been  divested;  that  the  deed  to 
their  mother  really  conveyed  only  her  one-third  interest;  and  that  Edmunds, 
the  original  vendor,  should  be  required  to  convey  to  them  their  shares  of  the 
land.  Douglass  Fox  answered,  claiming  under  chain  of  title  from  the  mother, 
Bessie  L.  Sweatman;  that  Cloud  purchased  the  whole  land  frotn  her,  without 
notice  of  the  rights  of  her  children;  and  that  he  also  purchased  from  Cloud 
without  notice;  and  claimed  to  have  the  rights  of  a  purchaser  for  valuable 
consideration  without  notice.  H.  S.  Desportes  &  Co.  also  answered,  claiming 
the  same  defense,  and  insisting  that  they,  at  least,  as  mortgagees  of  Fox, 
were  purchasers  for  valuable  consideration  without  notice,  which  was  aright 
superior  to  that  of  the  plaintiffs. 

The  cause  was  heard  by  Judge  Norton,  who  decreed  for  the  plaintiffs; 
holding  as  matter  of  fact,  that  the  possession  of  plaintiffs  jointly  with  their 
mother,  and  the  purchase  by  Cloud  from  the  mother,  the  next  day  after  she 
received  titles,  at  less  than  one-third  of  the  value  of  the  land,  satisfied  him 
that  Cloud  had  such  notice  of  plaintiffs*  equity  as  to  make  him  trustee  for  the 
plaintiffs  as  to  two-thirds  of  the  land.  He  found,  as  to  Fox,  that,  having 
lived  in  the  neighborhood  since  1858,  he  must  have  had  actual  notice  of  the 
possession  of  George  Sweatman  and  his  heirs  down  to  tlie  time  of  his  purchase; 
and  that,  as  to  R.  S.  Desportes  &  Co.,  the  plaintiffs  were  in  possession  of  part 
of  the  land,  when  they  took  their  mortgage  of  it,  and  they  were  admonished, 
by  that  possession,  to  make  inquiry,  "and  such  inquiry  would  have  developed 
the  Interest  of  plaintiffs."  From  this  decree  the  defendants  appeal  to  this 
court,  upon  the  following  exceptions:  **(1)  For  that  his  honor  should  have 
held  that  the  defendant  Douglass  Fox  was  a  bona  fide  purchaser  of  the  land 
described  in  the  complaint,  for  a  valuable  consideration  without  notice,  and 
as  such  entitled  to  be  protected  against  the  claim  of  the  plaintiffs.  (2)  For 
that  his  honor  should  have  held  that  the  defendants  R.  S.  Desportes  v^  Co. 
were,  in  their  turn,  bona  fide  purchasers  of  the  said  land,  for  valuable  con- 
sideration without  notice,  and  also  entitled  to  be  protected  against  the  claim 
of  the  said  plaintiffs.     (3)  For  that  his  honor  should  have  held  that  T.  Elli- 
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son  Cloud,  deceased,  through  whom  the  other  defendants  claim,  was  a  bona 
fide  purchaser  of  the  said  land,  for  a  valuable  consideration  without  notice. 
(4)  For  tliat  his  honor  should  have  held  that  the  possession  of  the  plaintiffs 
was  not  of  such  a  character  as  could  operate  as  notice  to  the  defendants  Fox 
and  Desportes  &  Co.,  so  as  to  put  said  defendants  upon  inquiry  as  to  the  plain- 
tiffs* cUiim.  (5)  For  that  his  honor  should  have  held,  in  any  event,  that  the 
possession  of  the  plaintiffs  could  only  operate  sis  notice  of  their  Interests  in  so 
much  of  the  said  land  as  they  were  exclusively  possessed  of,"  etc. 

When  George  Sweatman  died,  he  was  really  the  owner  of  the  land  in  dis- 
pute. It  is  true,  no  formal  deed  had  been  made  to  him  in  his  life-time;  but 
one  who  purchases  land,  is  let  into  the  possession,  and  pays  the  purchase 
money,  is  entitled  to  specific  performance;  and  for  all  practical  purposes  must 
be  regarded  as  the  owner.  It  does  not  alter  the  case  if  pait  of  the  purchase 
money  is  paid  after  the  death  of  the  purchaser,  lioberts  v.  Smith,  21 6.  C.  461. 
Dying  intestate,  Sweatman's  interest  in  the  land  was  cast  by  descent  upon  his 
.  heirs  at  law, — one-thii-d  to  his  widow,  and  two-thirds  to  his  childrerit  the 
plaintiffs.  If  that  did  not  give  them  formal  paper  title,  it  certainly  gave  them 
the  best  right  to  it.  The  conveyance  of  the  vendor  Edmunds,  including  the 
whole  interest  in  the  land,  to  the  widow,  was  in  fraud  of  the  rights  of  the 
children,  and  carried  only  her  interest, — one-third, — leaving  the  remaining 
two-thirds  in  the  children,  in  the  nature  of  a  legal  right.  It  is  well  settled  in 
this  state  that  the  plea  of  bona  fide  purchaser  for  valuable  consideration  without 
notice  is  purely  equitable,  and  cannot  be  interposed  as  a  good  defense  against 
the  legal  title.  Black  v.  Childs,  14  S.  0.  318;  Adams,  £q.  marg.  p.  162,  and 
notes;  Blake  y.Heyward,  Bailey,  Eq.  220. 

But,  taking  the  view  of  the  court  below,  that  the  right  of  the  plaintiffs  in 
the  land  was  only  an  equity,  we  agree  that  it  was  superior  to  that  of  the  de- 
fendants. The  circuit  judge  found,  as  matter  of  fact,  that  the  successive 
purchasers  Cloud  and  Fox  had  actual  notice  of  the  claim  of  Sweatman's  chil- 
dren, who  were  in  unbroken  possession  of  part  of  the  premises,  from  the  death 
of  their  father  until  the  action  was  brought ;  and  he  held,  as  matter  of  law,  that 
the  possession  of  the  children  was  sufficient  to  put  the  mortgagees  Desportes 
&  Co.  upon  the  inquiry  as  to  how  they  were  there.  We  cannot  say  that  the 
finding  was  without  evidence  to  support  it,  or  that  the  ruling  was  error.  Al- 
though the  possession  was  limited  to  a  part  of  the  land,  it  was  enough  to  put 
the  parties  upon  an  inquiry,  which  would  have  developed  the  true  state  of 
facts, — that  there  never  had  been  partition,  and  that  as  tenants  in  common 
they  had  an  undivided  interest  in  the  whole.  If  the  mortgagees  did  not  know 
of  the  possession,  that  was  no  fault  of  the  plaintiffs.  *'As  the  record  of  a 
prior  deed  is  notice,  whetlier  it  is  actually  known  or  not,  so  possession,  whether 
known  or  not,  is  also  sufilcient  notice."  Sheom  v.  Robinson,  22  S.  C.  82; 
BUman  v.  White,  28  S.  C.  490;  Graham  v.  Nesmiih,  2A  S.  C.  285. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

SiMFSOK,  C.  Jo  concurs.    McIveb,  J.,  concurs  in  the  result. 

(28  S.  C.  63) 

State  t>.  Pacific  Guano  Co.  et  aU 

(Supreme  Court  of  South  Coflrolina.    February  11, 188S.) 

JuBT— Right  to  Trial  bt— Consent  to  Repbrbncb— Scopb  of. 

Both  parties  to  a  controversy  having  waived  the  right  of  trial  by  jury,  and  con- 
sented that  the  whole  case  should  be  tried  by  the  court  upon  testimony  taken  by 
a  referee,  after  the  chief  issue  has  been  so  tried  and  determined  neither  party  has 
the  right  to  demand  another  mode  of  trial  for  a  subordinate  issue;  and  it  Is  error 
for  the  court  to  order  trial  by  jury  on  such  issue  without  the  consent  of  both  par- 
ties thereto. 
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Appeal  from  oommon  pleas  circuit  court  of  Beaufort  county;  Hudson* 
Judge. 

Plaintiff  contended  that  issue  must  be  tried  by  the  court,  in  accordanco 
^tb  prior  consent  of  both  parties;  defendants  contended  that  trial  must  be 
had  before  referee,  in  accordance  with  prior  order  of  court.  The  court  below 
ordered  trial  by  jury,  from  which  order  both  parties  appealed. 

A.  T.  Smythe,  A.  M.  Lee,  and  W.  7.  Verdier.  for  plaintiff.  Ch.  Ricfuird' 
son  Miles,  Theodore  G,  Barker,  and  William  Elliott,  for  defendants. 

MgIybr,  J.    The  only  question  raised  by  the  present  appeal,  wlucb  is  the 
third  one  taken  in  the  case,  is  as  to  the  mode  of  trial,  and  hence  it  is  only  nec- 
essary to  state  so  much  of  the  proceedings  as  is  necessary  to  a  proper  under- 
standing of  that  question.    The  first  order  upon  this  subject  was  granted  by 
Judge  Aldrich,  on  the  30th  October,  1882,  whereby  it  was  referred  to  a  ref- 
eree "to  take  the  testimony  in  this  case,  together  with  an  account  of  all  phos- 
phate rock  and  phosphatic  deposits  dug,  mined,  or  removed  by  defendants,  , 
from  the  several  creeks  mentioned  in  the  information  herein,  or  any  or  either  of 
them.    That  the  said  referee  be,  and  he  is  hereby,  authorized  and  empowered  to 
hold  references  and  take  such  testimony,  either  in  the  counties  of  Beaufort  or 
Charleston  and  any  other  county  of  this  state,  as  the  convenience  of  counsel  or 
.  witnesses  may  require,  or  as  he  may  deem  necessary ;  and  that  the  referee  do  re- 
port such  testimony  and  account  to  this  court.  '^    In  pursuance  of  this  order,  the 
referee  took  the  testimony,  and  reported  the  same  to  the  court,  upon  which  re- 
port and  the  exceptions  thereto  the  case  was  heard  by  Judge  Wai^lace,  who, 
after  determining  the  main  issues  in  the  case,  directed  that  it  be  referred  to  the 
same  referee  "to  take  testimony  and  report  to  this  court  what  quantity  of 
phosphate  rock  and  phosphatic  deposit  have  been  taken  from  the  beds  of  said 
creeks,  and  converted  to  the  use  of  defendants,  and  the  value  of  the  same  in 
its  natural  state  and  position;  and  that  the  state  of  South  Carolina  is  entitled 
to  a  judgment  for  the  sum  so  ascertained. "     From  this  decree  both  parties 
appealed,  upon  the  several  grounds  set  out  in  the  report  of  the  case,  as  found 
in  22  S.  0.  50;  but  none  of  the  exceptions  raised  any  question  as  to  the  mode 
of  trial  of  the  issue  undisposed  of  by  the  decree  of  Judge  Wallace.    On  the 
21st  of  November,  1884,  this  court  filed  its  decision,  in  which  the  judgment 
of  the  circuit  court,  as  therein  interpreted,  was  affirmed.    In  that  decision« 
this  court,  without  referring  to  the  manner  in  which  the  reference  was  to  be 
held,  used  this  language:   "We  see  no  reason  to  doubt  the  conectness  of  the 
conclusion  on  the  circuit,  that  another  reference  was  necessary.    It  may  have 
the  effect  of  preventing  injustice.    In  regard  to  the  principle  on  which  the 
judge  directed  the  damages  to  be  ascertained  we  see  no  error.    We  concur 
with  him  that  the  defendants  mined  in  the  beds  of  these  streams  running 
through  their  lands,  under  an  honest,  but  mistaken,  belief  of  their  right  to 
do  so."    When  the  remittitur  was  sent  down,  an  order  was  passed  by  Judge 
Fraser,  on  the  10th  of  February,  1885,  after  due  notice  to  the  counsel  for 
defendants,  making  the  judgment  of  the  supreme  court  the  judgment  of  the 
circuit  court,  in  which  the  referee  was  directed  "to  take  the  testimony  hereto* 
fore  directed  by  the  decree  of  this  court,  confirmed  by  the  supreme  court, 
with  leave  to  hold  references  for  that  purpose,  either  in  the  counties  of  Beau- 
fort or  Charleston,  as  the  convenience  of  the  counsel  or  witnesses  may  require, 
or  as  he  may  deem  necessary;  apd  that  the  referee  do  report  such  testimony 
to  this  court,  with  any  and  all  exceptions  thereto  made  by  any  party  to  this 
cause."    In  pursuance  of  this  order,  the  referee  reported  the  testimony,  and 
the  case  was  heard  by  Judge  Cothran  upon  the  testimony  so  reported.    It 
appears  from  the  minutes  of  the  referee  that,  at  the  first  reference  held  un- 
der the  order  of  Judge  Fraskr,  an  entry  was  made  in  such  minutes,  by  agree- 
ment of  the  counsel  representing  the  several  parties,  in  these  words:   **It  is 
understood  that  the  authority  of  the  referee,  under  the  order  above  set  forth» 
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is  to  take  and  report  to  the  court  the  testimony  produced  before  him."  Judge 
CoTHBAN  rendered  bis  decree  upon  the  testimony  so  taken,  which,  upon  ap* 
peal,  was  reversed, — not,  however,  upon  any  ground  affecting  the  present  in- 
quiry,— and  the  case  remanded  for  a  new  trial.  When  the  case  was  called  by 
Judge  Hudson  for  a  new  trial  under  the  decision  of  the  supreme  court,  a  con- 
troversy arose  between  the  parties  as  to  the  mode  of  trial, — the  plaintiff  con- 
tending that  the  issue  remaining  to  be  tried,  as  to  the  amount  of  damages 
which  the  plaintifif  is  entitled  to  recover,  must  be  tried  by  the  court,  upon 
testimony  taken  and  reported  by  the  referee,  while  the  defendants  contended 
that  the  mode  of  trial  was  already  determined  by  the  decree  of  Judge  Wal- 
lace, affirmed  by  the  supreme  court,  and  that  the  trial  must  be  by  the  ref- 
eree. The  judge  held  that  the  case,  being  one  In  which  the  right  of  trial  by 
jury  was  secured  to  both  parties  by  the  law,  3uch  a  mode  of  trial  could  not  be 
dispensed  with  except  by  consent,  and  that  the  previous  waiver  of  such  right 
and  consent  to  another  mode  of  trial  was  not  binding  on  the  present  trial; 
and  he  therefore  ordered  that  the  case  be  placed  upon  calendar  1  for  trial  by 
jury,  unless  the  parties  consented  to  some  other  mode  of  trial.  From  this 
order  both  parties  have  appealed,  upon  the  several  grounds  set  out  in  the  rec- 
ord, which  need  not  be  repeated  here. 

There  can  be  no  doubt  that  Judge  Hudson  was  correct  in  ruling  that  the 
case  was  of  such  a  character  as  that  originally  either  party  had  a  right  to  de- 
mand a  trial  by  jury;  but  we  do  not  agree  with  him  that  the  previous  waiver 
of  such  right  and  consent  to  another  mode  of  trial  was  no  longer  binding  upon 
tlie  parties.  While  it  may  be  true  that,  in  a  case  where  the  right  of  trial  by 
jury  has  been  waived,  and  the  case  has,  by  consent,  been  tried  by  the  court, 
and  a  new  trial  ordered  by  the  supreme  court,  either  party  may,  upon  such 
new  trial,  insist  upon  his  constitutional  right  of  trial  by  jury,  or  vtce^yersa, 
where  such  a  case  has  been  tried  by  a  jury,  and  a  new  trial  ordered,  the  par- 
ties may  consent  that  such  new  trial  shall  be  by  the  court,  instead  of  by  the 
jury,  yet  we  do  not  think  that  this  would  apply  to  the  present  case.  Here  the, 
parties  originally  consented  that  the  case, — of  course  meaning  the  wTiole  case, 
— should  be  tried  by  the  court,  upon  testimony  taken  and  reported  by  a  ref- 
eree; and  accordingly  the  main  issues  were  so  tried,  leaving  undetermined 
the  single  issue  as  to  the  amount  of  damages  which  the  plaintiff  was  entitled 
to  recover;  and  in  such  a  case  we  do  not  think  it  competent  for  eitherparty 
to  demand,  or  for  the  court  to  order,  another  mode  of  trial  of  the  Issue  remain- 
ing undetermined,  but  that  such  issue  must  be  tried  in  the  same  manner  as 
the  other  issues  which  have  been  determined,  unless  the  parties  consent  to 
substitute  another  mode  of  trial  for  such  undisposed-of  issue.  The  plaintiff 
having  waived  its  right  to  a  trial  by  jury  upon  the  condition  that  the  case, — 
which,  of  course,  embraces  all  the  issues  Involved  in  it, — should  be  tried  by  the 
court,  upon  testimony  taken  and  reported  by  a  referee,  cannot  now  be  forced 
into  any  other  mode  of  trial;  and  the  defendants  having  consented  that  all  the 
issues  should  be  tried  by  the  court,  and  having  enjoyed  the  benefit  of  that 
mode  of  trial,  so  far  as  the  main  issues  in  the  case  are  concerned,  cannot  now 
insist  upon  another  mode  of  trial  for  the  single  issue  undisposed  of.  It  is, 
however,  strenuously  urged  by  the  counsel  for  defendants  that  the  mode  of 
trial  which  they  demand  has  been  conclusively  determined  by  the  decree  of 
Judge  Wallace,  affirmed  by  this  court.  It  is  not  perfectly  clear  to  our  minds 
that  Judge  Wallace  intended,  by  the  language  which  he  used  in  ordering 
another  reference,  to  interfere  with  the  mode  of  trial  agreed  upon  by  the  par- 
ties, and  it  is  quite  certain  that  this  court  had  no  such  intention  in  affirming 
that  decree.  But  aside  from  this,  there  was  no  issue  before  Judge  Wallace 
as  to  the  mode  of  trial,  and  therefore  anything  that  he  may  have  said  upon 
that  subject  was  outside  of  the  issues  he  was  called  upon  to  determine,  and 
can  scarcely  be  regarded  as  res  adjtidicata.  This  is  the  view  which  was  man- 
ifestly taken  by  all  the  parties  to  the  case,  for  when  Judge  Fraser  was  ap- 
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plied  to  upon  due  notice  for  an  order  to  make  the  judgment  of  the  supreme 
court  alfirming  the  decree  of  Judge  Wallace  the  judgment  of  the  circuit 
court,  and  to  carry  the  same  into  practical  effect,  by  requiring  the  referee  to 
take  and  report  the  testimony,  in  accordance  with  the  original  agreement  ad 
to  the  moile  of  trial,  embodied  in  thn  order  of  Judge  Aldkich,  there  was  not 
only  no  objection  interposed  by  counsel  for  defendants,  but,  on  the  contrary, 
at  the  flrst  reference  held  under  that  order,  there  was  an  eutry  made  on  the 
minutes,  by  agitement  of  counsel,  showing  that  the  same  mode  of  trial  orig- 
inally agreed  upon  was  to  be  preserved. 

Again,  it  is  urged  that  when  the  parties  to  a  case  entitled  to  a  trial  by  jury 
have  waived  such  right,  and  consented  to  a  trial  by  the  court,  it  is  within  the 
power  of  the  court  to  order  that  all  or  some  of  the  issues  be  referred  to  a  ref- 
eree to  hear  and  determine  the  same,  as  an  aid  to  the  court  in  rendering  its 
judgment,  even  without  the  consent  of  the  parties.  To  this  proposition  we 
cannot  assent.  The  right  to  refer  a  case  to  a  referee  for  trial  rests  upon  the 
consent  of  the  parties,  and  the  only  exceptions  to  this  general  rule  are  those 
laid  down  in  section  293  of  the  Code.  Now,  as  was  said  in  Smith  v  Bryce, 
17  8.  C.  543:  "It  is  true  that  the  language  used  in  section  295  (now  section 
293)  of  the  Code  seems  to  be  broad  enough  to  authorize  a  reference,  without 
the  consent  of  the  parties,  in  any  case  where  the  examination  of  a  long  ac- 
count is  necessary,  but  this  language  must  be  construed  as  applying  only  to 
those  cases  in  which  a  trial  by  jury  is  not  secured  to  the  parties,  in  order  to 
avoid  a  conflict  with  that  provision  of  the  constitution  guarantying  that 
right.''  It  seems  to  us,  therefore,  that  when  a  case  is  of  such  a  character  as 
to  entitle  the  parties  to  a  trial  by  jury,  as  this  case  has  heretofore  been  deter- 
mined to  be,  it  can  only  be  tried  in  that  way,  or  in  some  other  way  to  which 
the  parties  have  consented,  and  that  no  other  mode  of  trial  can  be  substituted 
for  that  guarantied  by  the  constitution,  except  by  consent.  In  this  case  both 
parties  consented  that  the  trial  should  be  by  the  court,  upon  testimony  taken 
and  reported  by  a  referee,  and  a  portion  of  the  issues  have  been  so  tried,  and 
those  remaining  undisposed  of  must  be  tried  in  the  same  way,  unless  both 
parties  consent  to  substitute  some  other  mode  of  trial  for  the  issues  not  yet 
determined. 

The  judgment  of  this  court  is  that  the  order  appealed  from  be  reversed,  and 
that  the  case  be  remanded  to  the  circuit  court  for  such  further  proceedings  as 
may  be  necessary  to  carry  out  the  views  herein  announced. 

Simpson,  C.  J.,  and  McGowan,  J.,  concur. 


^^  ^  ^  '^^^  Boyd  v.  Cauthen. 

{Supreme  Court  of  5cmt?i  Carollncu    February  11, 1888.) 

WrrNESS—CoMPETENCT— Transactions  with  Decedent. 

In  an  action  against  an  administrator  for  services  to  defendant's  decedent  it  was 
inadmissible,  under  Code  Civil  Proc.  S.  C.  §  400,  providing  that  no  party  interested* 
shaU  be  examined  as  to  any  transaction  or  communication  had  with  a  deceased  per- 
son, for  plaintiff  to  testify  that  the  account  sued  on  was  correct. 

Appeal  from  common  pleas  circuit  court  of  Lancaster  county;  "VV.  H.  Wal- 
lace, Judge. 

Action  before  a  justice  by  Joseph  B.  Boyd  against  Lewis  J.  Cauthen,  ad- 
ministrator of  A.  J.  Kibler,  for  services  rendered  defendant's  decedent.    Judg- 
ment for  plaintiff,  and  defendant  appealed  to  the  court  of  common  pleas,  which 
remanded  the  cause  to  the  justice  for  a  new  trial,  and  plaintiff  appeals  to  this  ' 
court. 

Ira  B,  Jones^  for  appellant.    R.  E,  &  R,  B.  Allison^  for  respondent. 

Simpson,  C.  J.    The  defendant,  respondent,  was  sued  before  a  trial  justice 
at  Lancaster  Court-House,  as  administrator  of  the  estate  of  one  A.  J.  Kibler, 
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deceased,  on  an  account  for  services  alleged  to  have  been  rendered  to  the  said 
Klbler.  A  copy  of  the  account  was  served  with  the  summons,  as  follows: 
"1883.  A.  J.  Kibler  to  J.  B.  Boyd.  May  20th.  To  one  month's  service  go- 
ing to  and  from  plantation  during  sickness,  $35."  The  plaintiff  testified  that 
the  account  was  correct;  that  the  services  were  rendered,  and  were  worth  $35, 
or  more.  This  testimony  was  objected  to  as  obnoxious  to  section  400  of  the 
Code.  Two  other  witnesses  were  examined  for  the  plaintiff,  who  testified 
that  some  services  were  rendered,  but  they  knew  nothing  positive  or  definite  as 
to  the  character  or  amount  of  said  services,  or  as  to  any  contract  between  the 
parties.  The  defendant  offered  no  witness.  The  trial  justice  gave  judgment 
for  the  plaintiff  for  the  amount  of  the  account.  Upon  appeal  to  the  circuit 
court  his  honor.  Judge  Wallace,  presiding,  granted  a  new  trial,  holding  that 
the  plaintiff's  testimony  was  incompetent,  or  at  least  so  much  thereof  as  went 
to  the  contract,  and  that  the  other  evidence,  taken  as  a  whole,  was  too  indefi- 
nite to  support  the  decree  of  the  trial  justice. 

We  concur  with  the  circuit  judge.  So  much  of  the  testimony  of  the  plain- 
tiff as  stated  that  the  contract  was  correct  w^as  a  statement  in  substance  and 
effect  that  the  services  had  been  rendered  upon  a  contract,  or  at  least  upon  re- 
quest, or  employment,  and  was  therefore  testimony  as  to  a  transaction  be- 
tween himself  and  the  deceased,  and  in  that  view  clearly  obnoxious  to  the 
section  of  the  Code  mentioned;  consequently  incompetent.  This  testimony 
being  stricken  out,  the  only  remaining  question  was  as  to  the  sufficiency  of 
the  other  testimony.  The  circuit  judge  held  this  insufilcient,  and  gave  a  new 
trial.  There  was  no  error  here.  The  only  question  of  law  involved  in  the 
case  was  the  one  in  regard  to  the  plaintiff's  evidence,  and  the  circuit  judge 
having  ruled  that  against  the  appellant  correctly,  the  question  of  the  suffi- 
ciency of  the  remaining  testimony  was  for  him.  Under  the  circumstances  a 
new  trial  was  as  much  as  Mie  plaintiff  could  ask. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit  court  be 
affirmed. 

MoIvEB  and  McGowan,  JJ.,  concur. 

(83  Va.  99) 

Nichols'  Adm'r  v.  Washington,  O.  &  W.  B.  Co. 
{Supreme  Court  of  Appeals  of  Virginicb,    April  7, 1887.) 

Railroad  Companib&— Negligence— Switch  Crossing— Implied  License. 

The  shortest  route  from  a  village  to  its  railway  station  was  a  path  across  a  switch. 
The  company's  agents,  with  the  knowledge  of  itsofftcers,  habitually  parted  the  cars 
standing  on  this  switch  so  as  to  leave  a  space  between  them  near  this  path.  Plain- 
tiff's intestate,  on  his  way  to  the  station,  crossed  this  track  when  si:  en  space  was 
only  18  inches,  and  was  caught  and  killed  by  the  sudden  backing  of  the  train.  When 
he  reached  the  track,  he  could  not  see  the  engine,  and  he  had  no  notice  that  the  cars 
were  about  to  start.  HelfL,  that  the  company  was  liable,  its  acts,  in  keeping  this 
crossing  open,  constituting  an  invitation  to  the  public  to  use  it  incoming  to  the 
station.^    Fauntlerot,  J.,  dissenting. 

Error  to  circuit  court*  Loudoun  county. 

Holmes  Conrad  and  Ed.  Nichols,  for  plaintiff  in  error.  Barton  d  Boyd 
and  C  P.  Janney,  for  defendant  in  error. 

HiNTON,  J.  This  is  an  action  of  tort,  brought  by  the  personal  representa- 
tive of  Francis  E.  Nichols,  to  recover  damages  for  injuries  sustained  by  him 
which  caused  his  death,  A  trial  was  had  before  a  jury,  which  resulted  in  a 
verdict  for  the  plaintiff  for  $4,000.  This  verdict  the  court,  upon  the  defend- 
ant's motion,  set  aside;  and  to  this  action  of  the  court,  as  well  as  its  action 

•  Respecting  the  subject  of  dangerous  premises,  and  the  liability  for  injuries  sustained 
bv  those  who  are  expressly  or  impliedly  mduced  or  allured  thereon,  sec  Oil-Mills  Co.  v. 
doffey,  (Ga.)  4  S.  E.  Rep.  759;  Toomey  v.  Sanborn,  (Mass.)  14  N.  E.  Rep.  921. 
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in  refusing  certain  instructions  and  in  giving  others,  the  plaintiff  duly  ex* 
cepted.  At  the  next  term  the  case  was  submitted  to  the  court,  when  a  judg- 
ment was  rendered  for  the  defendant,  and  thereupon  this  writ  of  error  was 
taken.  The  facts  certified  as  proven  on  the  first  trial,  and  submitted  to  the 
judge  on  the  second,  with  the  plat  filed  as  a  part  tliereof,  show  the  topogra- 
phy of  the  ground,  the  location  of  the  depot  and  other  buildings  in  the  vicin- 
ity, and  the  position  of  the  cars  on  the  defendant's  track  immediately  preced- 
ing the  accident  to  have  been  as  follows:  The  main  track  of  the  defendant's 
railroad  runs  nearly  due  east  and  west;  and  about  150  yards  south  thereof  and 
parallel  thereto  is  a, pike  running  through  the  center  of  the  village  of  Furcell- 
ville.  From  this  pike  a  road  runs  in  a  northwesterly  direction  across  the  rail- 
road to  Hillsboro.  Extending  eastwardly  from  this  road,  and  immediately 
south  of  the  railroad,  is  the  freight  depot,  and  adjoining  which,  but  stiU 
further  east,  is  the  passenger  depot.  Along  the  north  side  of  both  freight 
and  passenger  depots  is  a  platform,  usually  more  or  less  obstructed  by  the 
freight  and  express  goods  habitually  unloaded  thereon ;  and  along  the  east 
end  of  the  passenger  depot  there  is  also  a  platform  with  three  steps  at  its 
southern  terminus  extending  to  the  ground.  Beginning  at  a  point  on  the 
main  track,  some  distance  west  of  the  Hillsboro  road,  is  a  switch  which  ex- 
tends eastwardly  across  said  road,  and  around  and  beyond  said  depot  build- 
ings, and  from  a  poi^t  on  the  Hillsboro  road,  about  60  yards  south  of  the 
passeuger  depot,  is  a  path  which  extends  towards  the  steps  at  the  south-east- 
em  corner  of  the  passenger  depot;  and  this  path  is  usually  taken  by  persons 
going  to  and  from  the  depot.  The  land  east  of  the  Hillsboro  road,  and  south 
of  the  railroad,  is  open  and  nearly  level,  while  that  west  of  the  Hillsboro  road, 
and  south  of  the  railroad,  is  a  wood,  dense  near  the  pike  and  sparsely  timbered 
as  it  extends  north-westwardly  towards  the  switch.  The  switch,  or  rather 
that  portion  of  the  switch  west  of  the  Hillsboro  road,  runs  through  a  cut  so 
deep  that,  by  reason  thereof,  and  the  intervention  of  a  warehouse,  which 
stands  near  the  track,  the  smoke-stack  of  an  engine  can  only  be  seen  by  per* 
sons  going  along  the  before-mentioned  path  while  in  the  line  of  vision  between 
the  warehouse  and  the  switch.  It  appears  that  it  was  the  invariable  custom 
of  the  agent  at  the  depot  to  part  freight  cars  immediately  after  they  were  left 
or  placed  on  the  switch  at  a  point  nearly  opposite  the  passenger  depot,  for  the 
purpose  of  affording  a  passage  to  the  patrons  and  employes  of  the  road,  and 
it  specially  appears  that  it  had  been  done  in  this  instance,  although  it  would 
seem  that  from  lack  of  assistance  the  opening  left  was  scarcely  as  wide  as  usual. 
At  no  time  was  anything  said  or  done  by  the  defendant's  agents  or  employes 
to  convey  to  the  public  the  idea  that  they  should  not  cross  the  track  at  these 
openings.  On  the  morning  of  the  accident,  there  were  standing  on  the  switch 
two  or  more  cars  west  of  the  road,  and  five  cars  east  of  the  road.  These  five 
cars  had  been  parted  on  the  preceding  day,  by  the  company's  agent,  a  distance 
of  18  inches  or  more,  about  midway  between  the  path  and  the  steps  at  the  south- 
east corner  and  the  platform  of  the  passenger  depot,  for  the  express  purpose 
of  allowing  people  to  pass  over  the  track.  And  this  was  the  condition  of  the 
cars  on  the  morning  of  the  9th  of  August,  1883,  when  the  intestate,  Frank 
£.  Kichols,  who  was  on  his  way  to  the  depot  to  meet  his  brotfier,  who  was 
expected  home  on  the  train  due  at  12  m.,  while  in  the  act  of  passing  over  the 
track,  was  caught  between  the  cars  and  killed  by  the  sudden  and  rapid  back- 
ing of  the  engine  which  drove  the  cars  together. 

Now,  it  is  agreed  on  all  hands  that  there  is  a  wide  difference  between  the 
obligation  which  a  person  or  corporation  owes  to  a  mere  licensee,  and  the 
duty  which  the  same  person  or  corporation  owes  to  one  who  comes  upon  his 
premises  by  an  invitation,  either  expressed  or  implied.  In  the  first  case  it  is 
generally  admitted  that  the  party  comes  at  his*  own  risk,  and  enjoys  the 
license  subject  to  its  concomitant  risks  or  perils,  and  that  in  such  case  no  duty 
is  imposed  upon  the  owner  or  occupant  to  keep  his  premises  in  safe  and  suit- 
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able  condition  for  his  use;  and  the  owner  or  occupant  is  only  liable  for  any 
wanton  injury  that  may  be  done  to  the  licensee,  ifounsell  v.  8myth,  7  C. 
B.(N.  S.)738;  Barnes  y.  Ward,  9  0.  B.392;  ffardeasUe  y.  Railway  A  IcLurl. 
&  N.  67;  Binka  v.  Railtoay  Co.,  3  Best  &  S.,  250;  Bolch  v.  Smith,  7  Hurl.  & 
N.  741;  Sweeny  v.  Railroad  Co.,  10  Allen,  375;  Carleton  y.  Iron  Co.,  99 
Mass.  216;  Pierce,  B.  B.  274*  On  the  other  hand,  the  law  Imposes  an  obliga- 
tion on  the  owner  or  occupant  to  provide  for  the  security  against  accident  and 
injury  of  those  he  has  invited  or  induced  to  come  upon  his  premises  by  such 
an  adaptation  and  preparation  of  his  place  for  their  reception  and  use  as  would 
naturally  lead  them  to  suppose  that  they  might  properly  and  safely  enter 
thereon.  Accordingly  it  has  been  generally  held  that,  where  the  owner  or 
occupier,  either  directly  or  by  implication,  induces  persons  to  enter  on  and 
pass  over  his  premises,  he  thereby  assumes  an  obligation  that  they  are  in  safe 
condition,  suitable  for  such  use;  and  for  a  breach  of  this  obligation  he  is  lia- 
ble in  damages  to  a  peraon  injured  thereby. 

In  all  cases  like  the  present  it  is  a  question  of  prime  importance  in  deter- 
mining the  liability  of  the  defendant  to  ascertain  whether  the  injured  party 
was  upon  the  premises  at  the  time  of  the  accident  under  a  bare  license  or  per- 
mission, or  in  pursuance  of  an  invitation.  Here  the  deceased  must  be  re- 
garded as  having  adopted  this  route  in  pursuance  of  an  invitation  held  out  to 
him  by  the  conduct  of  the  defendant  company.  The  circumstance  that  the 
ears  were  habitually  separated  at  this  point,  when  taken  in  connection  with 
the  location  of  the  steps- to  the  platform  of  the  passenger  depot,  and  the  con- 
stant and  uninterrupted  use  of  the  same  by  persons  getting  on  and  off  at  this 
depot,  which  was  never  at  any  time  discountenanced  by  the  road  or  its  officials, 
to  whom  it  was  known,  is  susceptible  of  no  other  construction  than  that  it 
was  designed  as  a  path  by  means  of  which  access  might  be  gained  to  the  do- 
pot,  as  well  by  persons  having  occasion  to  visit  the  depot  as  by  the  company's 
employes.  Under  these  circumstances,  it  cannot  be  imputed  to  the  deceased 
as  negligence  if,  in  the  absence  of  some  warning,  he  selected  this  route,  rather 
than  the  other  and  longer  one  around  by  the  freight  depot.  Under  such  cir- 
cumstances, it  seems  to  us  clear  that  an  obligation  was  imposed  upon  the 
company  to  see  that  it  should  not  become  a  source  of  danger  to  those  to  whom 
it  had  held  it  out  as  a  passage  or  way  through  which  they  might  safely  go, 
and  a  duty. was  imposed  upon  the  company  of  notifying  persons  entitled  or 
invited  to  use  It,  in  some  unmistakable  way,  that  it  was  about  to  be  closed 
before  closing  it.  Railroad  v.  Fitzpatrick,  35  Md.  38;  Gillis  v.  Railroad 
Co.,  59  Pa.  St.  129;  Kay  v.  Railroad  Co.,  65  Pa.  St.  269.  Now,  if  we  are 
right  in  the  views  already  expressed,  here  was  an  invitation  plainly  extended 
to  the  plaintiff  to  cross  the  railroad  at  that  point;  for,  as  we  have  before  inti- 
mated, the  custom  or  habit  of  the  company  in  making  and  leaving  open  a 
passage-way  between  the  cars  at  this  point,  which  the  record  shows  was  fully 
known  to  its  officers,  taken  in  connection  with  the  general  adoption  of  it  as  the 
proper  route  by  all  persons  having  occasion  to  go  to  the  passenger  depot,  and 
the  failure  of  Uie  company  to  provide  for  such  persons  some  other  unobstructed 
route,  can  be  regarded  as  nothing  else  than  an  invitation  from  the  company 
to  the  deceased  to  use  that  way. 

There  can  remain  but  one  other  inquiry,  and  that  is  this:  Was  the  deceased, 
in  accepting  this  invitation,  so  wanting  in  the  ordinary  care  required  of  him 
as  to  deprive  him  of  the  right  to  recover  ? — a  question  not  difficult  to  answer, 
if  we  remember  it  amounts  to  nothing  more  than  this,  whether  the  danger 
in  attempting  to  cross  the  track  between  those. stationary  cars  was  so  obvious 
that  a  person  of  ordinary  prudence  would  not  have  made  the  attempt.  Let  it 
be  borne  in  mind  that  all  that  could  be  required  of  the  deceased  was  reasona- 
ble care  in  view  of  the  special  circumstances  of  the  case.  The  cars  were  not 
only  at  a  standstill,  but  there  is  nothing  to  show  that  there  was  anything  to 
indicate' to  the  deceased  that  they  were  about  to  beset  in  motion.    Under  such 
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circumstances  it  was  a  matter  of  little  consequence  whether  the  cars  were  two 
or  ten  feet  apart.  In  either  case,  there  being  nothing  to  indicate  to  the  de- 
ceased that  these  cars  were  about  to  be  moved,  he  had  a  right  to  suppose  that 
he  could  effect  his  passage  in  safety.  This  was  the  view  taken  by  the  jury, 
and  we  entertain  no  doubt  of  its  correctness.  There  are  cases  where  the  ques- 
tion of  negligence  is  one  of  law,  to  be  decided  by  tiie  court,  but  negligence, 
as  a  general  rule,  is  a  question  of  fact  which  ought  to  be  submitted  to  the 
jury,  and  this  is  always  the  case  where  the  facts  are  in  dispute,  and  the  infer- 
ences which  fair-minded  men  would  draw  from  them  are  doubtful.  In  this 
view  of  the  case,  it  becomes  unnecessary  to  consider  the  instructions.  The 
judgment  of  the  circuit  court  of  Loudoun  must  be  reversed,  and  a  judgment 
will  be  entered  here  upon  the  verdict  rendered  on  the  first  triaL 

Fauntleroy,  J.,  dissenting. 


(83  Va.  286)  GOTKR  V.  CHAMBERLAIN. 

(Supreme  Court  of  Appeals  of  Virginia.    April  28, 1887.) 

.  Ij!M7Tation  of  Actions— Running  op  Statute— Promissory  Note. 

A  promissory  note  upon  which  the  statute  of  limitations  began  to  run  in  January, 
1871 ;  became  barred  in  Virginia  in  January,  1876,  and  partial  payments  made  sub- 
sequently to  the  latter  date  do  not  prevent  the  running  of  the  statute. 
9.  bAMB— Running  op  Statute— New  Promise. 

A  promise  merely  to  settle  with  the  claimant  is  not  sufficient  to  prevent  the  run- 
ning of  the  statute  of  limitations.^ 
Fauntlsrot,  J.,  dissenting. 

En-or  to  circuit  court,  Loudoun  county. 

Asbumpsit  by  S.  A.  Gover  on  a  promissory  note  against  S.  E.  Chamber- 
lain.   Judgment  for  defendant,  and  plaintiff  brings  error. 
Ed.  Nichols,  for  plaintiff  in  error.    Edgar  Allen,  for  defendant  in  error. 

HiNTON,  J.    We  are  of  opinion  that  judgment  was  properly  rendered  for 
the  defendant  in  error  in  this  case,  because  the  plaintiff's  claim  was  barred 
by  the  statute  of  limitations.    The  debt  due  the  plaintiff  was  contracted  prior 
to  January  1,  1871,  and  is  evidenced  by  the  following  note: 
"$507.  Watebford,  Va.,  January  1,  1871. 

"One  day  after  date  I  promise  to  pay  to  Saml.  A.  Gover,  or  order,  the  sum 
of  five  hundred  and  seven  dollars,  for  value  received. 

"S.  E.  Chamberlain.    [Seal.]" 

And  this  note  is  credited  by  several  partial  payments;  the  last  undisputed 
one  of  which  was  made  on  the  29th  May,  1879,  and  it  is  supposed  that  the  ef- 
fect of  this  and  a  preceding  payment  made  on  the  10th  November,  1878,  is  to 
take  the  case  without  the  operation  of  the  statute.  But  tins  supposition  is 
clearly  unfounded.  The  statute  began  to  run  in  January,  1871,  and  the  debt 
became  barred  in  January,  1876. 

2.  It  is  argued,  however,  that,  conceding  this  to  be  true,  there  has  been  a 
new  promise  in  writing  which  takes  the  case  without  the  statute.  But  upon 
a  careful  consideration  of  the  evidence  we  are  satisfied  that  such  is  not  the 
case;  for,  giving  to  the  language  of  the  lettera  relied  upon  to  establish  the 
new  promise  its  largest  import,  it  does  not  amount  to  such  an  acknowledg- 
ment of  the  debt  as  that  a  promise  to  pay  may  be  implied  from  it,  and  it  is 

1  As  to  what  is  sufficient  to  remove  the  bar  of  the  statute,  see  Jordan  v.  Jordan, 

Senn.)  8  S.  W.  Rep.  896,  and  note:  Gartrell  v.  Linn,  (Ga.)  4  S.  E.  Rep.  918:  In  re  Ken- 
Ick,  (N.  Y.)  18  N.  E.  Rep.  762;  Manchester  v.  Braedner,  (N.  Y.)  14  N.  E.  Rep.  405; 
Auzerais  v.  Naglee,  (Cal,)  15  Pac.  Rep.  371;  Appeal  of  Fox,  (Pa.)  11  Atl.  Rep.  238; 
Crane  v.  Abel,  (Mich.)  34  N.  W.  Rep,  658;  HeUman  v.  Kiene,  (Iowa,)  85  N.  W.  Rep. 
516;  Hostetter  v.  Holllnger,  (Pa.)  12  Atl.  Rep. — ;  Crowman  v.  StuU,  (Ps^.)  12  At:. 
Rep.  — . 
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well  settled  that  a  promise  merely  to  settle  with  the  claimant  is  not  sufficient 
Aylett  V.  Robinson,  9  Leigh,  45;  Bell  v.  Crawford,  8  Grat.  110, 
The  judgment  of  the  circuit  court  Is  right,  and  must  be  affirmed. 

Fauntleroy,  J.,  dissenting;  Lewis,  J.,  not  sitting. 

(83  Va.  375) 

Virginia  M.  By.  CJo.  v.  Roach. 
(Supreme  Cowrt  of  Appeals  of  Virginid.    April  31, 1887.) 

Railroad  Ck>MFANiES  —  Neqligbkcb  —  Riding  on  Engine  —  Violation  of  Comtakt 
Rules. 

A  former  fireman  of  a  railroad  accepted  an  invitation  by  one  of  its  engineers  to 
ride  on  the  engine  with  him.  The  conductor  saw  him  on  the  engine,  and  spoke  to 
him  there.  He  neither  paid  any  fare  nor  had  any  demanded  of  him.  The  rules  of 
the  company,  which  every  employe  was  required  to  learn,  prohibited  any  one  but 
the  engineer  and  certain  employes  from  riding  on  the  engine.  Held,  that  he  was 
charged  witlv notice  of  such  rule:  that  he  could  derive  no  authority  from  the  en- 
gineer or  conductor  for  his  act;  and  that  he  was  a  mere  trespasser,  and  cannot  re- 
cover for  injuries  sustained. 

Error  to  circuit  court,  Pittsylvania  county;  H.  M.  Pord,  Judge. 
Kirkpatrick  &  Blackford,  for  plaintiff  in  error,    j^.  E.  Boulden^  for  de- 
fendant in  error. 

HiNTON,  J.  This  is  an  action  of  tori  .in  which  the  plaintiff  recovered  a 
verdict  for  $500,  and  the  sole  question  we  liave  to  decide  now  is  whether  the 
court  erred  in  refusing  to  set  aside  that  verdict,  and  to  award  a  new  trial  in 
this  case.  As  appears  from  the  record,  on  the  6th  day  of  March,  1883,  E. 
B.  Fortune,  the  engineer  of  the  train  on  the  narrow-gauge  railroad  from  Elba, 
in  Pittsylvania  county,  to  Rocky  Mount,  in  Franklin  county,  invited  the 
plaintiff  to  ride  on  the  engine  with  him.  The  plaintiff.  Roach,  accepted  the 
invitation,  and  rode  about  seven  or  eight  miles  to  Pitts ville.  Here  he  got  off 
the  engine,  and  got  into  the  passenger  coach  attached  to  the  train,  and  rode 
some  four  or  five  miles  to  Sandy  I^vel  station,  where  he  got  off,  and  intended 
leaving  the  train,  but  the  engineer  again  invited  him  to  ride  with  him  on  the 
engine,  and  to  go  as  far  as  Rocky  Mount.  This  invitation  the  plaintiff  ac- 
cepted, and  once  more  got  upon  the  engine.  There  he  found  Payne,  the  con- 
ductor of  the  train,  Fortune,  the  engineer,  and  Reynolds;  the  fireman.  Payne 
at  once  opened  the  throttle- valve,  and  started  the  engine  forward  towards 
Rocky  Mount.  It  was  then  between  7  and  8  o'clock,  very  dark,  and  raining. 
As  the  conductor  started  the  engine,  he  handed  a  newspaper  to  the  engineer, 
calling  his  attention  to  a  paragraph  of  a  few  lines  about  a  negro  mason  in 
Texas,  which  amused  him.  The  engineer  read  it,  handed  it  back  to  the  con- 
ductor, and  then  took  charge  of  the  engine.  A  mile  and  a  half  beyond  Sandy 
Level  the  engine  and  the  whole  train,  consisting  of  a  box  or  freight  car  and  a 
passenger  car,  ran  off  the  track,  the  engine  and  tender  on  one  side,  and  the 
rest  of  the  train  on  the  other,  and  all  on  board  the  engine  were  more  or  less 
hurt.  Roach,  the  plaintiff,  was  scalded  on  his  body  and  face  by  hot  water 
from  the  engine.  He  was  attended  by  a  physician  10  days,  and  was  con- 
fined to  his  room  for  a  month.  He  paid  a  doctor's  bill  of  twenty-four  dol- 
lars, which  the  company  refused  to  pay  for  him.  There  was  a  conflict  of 
opinion  as  to  the  speed  at  which  the  train  was  going.  The  witnesses  for  the 
plaintiff  thought  it  faster  than  usual,  and  the  only  two  passengers  on  the  train 
testified  that  the  motion  of  the  train  alarmed  them,  and  they  moved  their  seats 
away  from  the  stove  for  fear  of  an  accident.  Xo  one  except  those  on  the  en- 
gine was  hurt  by  the  accident.  The  rules  of  the  company  prohibit  any  one 
but  the  engineer  and  certain  employes  from  riding  on  the  engine.  They  also 
require  every  employe  to  learn  them.  Roach,  the  plaintiff,  had  theretofore 
served  as  fireman  for  four  or  five  months,  though  for  several  weeks  he  had 
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not  beeu  in  the  service  of  the  company,  and  testified  that  he  was  not  aware 
of  any  such  role  when  be  got  on  the  englDe.  He  did  not  pay  any  fare  for  his 
ride. 

Kow,  if  we  treat  the  certificate  in  this  case  as  it  really  is, — as  a  certificate  of 
evidence,  although  it  purports  to  be  a  certificate  of  facts,  and  under  the  long 
and  well-settled  rule  of  this  court  can  consider  only  the  evidence  introduced  by 
the  party  who  prevailed  below, — it  must  be  conceded  that  there  is  evidence  of 
such  negligence  as  would  make  the  company  clearly  liable  in  damages  to  any 
passenger  on  the  train.  But  Boach  was  not  a  passenger,  but  a  mere  tres- 
passer  or  intruder,  because  he  was  not  lawfully  on  the  train.  It  is  true,  he 
says  that  he  was  invited  to  ride  by  the  engineer,  but  no  one  knew,  or,  wbat 
is  the  same  thing,  ought  to  have  known,  better  than  he  that  neither  the  en- 
gineer nor  conductor,  nor  both,  could  give  him  the  right  to  ride  upon  the  en- 
gine. He  was  not  only  a  fireman,  but  had  been  an  employe  of  this  very  road 
for  months,  and  must  be  charged  with  knowledge  or  what  he  would  have 
learned  if  he  had  discharged  his  duty,  and  read  the  printed  regulations  which 
had  been  furnished,  namely,  that  neither  the  engineer  nor  conductor  had  au- 
thority to  invite  him  to  ride  in  such  an  exposed  position.  The  conductor,  of 
course,  had  control  of  the  train,  and  the  right  to  assign  passengers  seats ;  but 
this,  as  has  been  well  said,  would  not  authorize  him  to  assign  him  a  seat  upon 
the  cow-catcher.  On  the  contrary,  his  duty  to  his  company  requires  him  to 
see  that  its  passengers  are  safely  seated,  and  that  all  persons  not  entitled  to 
be  carried  should  be  excluded  from  the  train;  and  it  is  therefore  clear  that 
Boach  could  not  derive  any  authority  to  ride  from  him.  But  if  we  look  at 
the  evidence  of  the  defendant  in  error  himself  it  will  distinctly  appear  that 
the  claim  of  Boach  that  he  was  riding  at  the  invitation  of  the  conductor  was 
plainly  an  af ter-thought,  for  he  had  twice  gotten  upon  the  engine,  at  the  in- 
vitation of  the  engineer,  before  hfe  saw  the  conductor,  and  then  all  the  invi- 
tation he  received  from  the  conductor  must  be  found  in  the  language/*  Hello  I 
Where  are  you  going?"  and  the  circumstance  that  he  did  not  warn  him  off. 

The  case  before  us  is  clearly  distinguishable  from  the  cases  where  injured 
passengers  recovered  damages  although,  at  the  time  they  were  hurt,  they 
were  not  in  cars  where  the  passengers  usually  ride.  For  in  such  cases, — as  the 
court  said  in  Hobertaan  v.  Railroad  Co.,  22  Barb.  93, — "the  injured  passen- 
gers were  lawfully  and  rightfully  upon  the  trains,  and  were  only  guilty  of  an 
impropriety  in  selecting  the  car  or  seats  in  which  they  rode,  whereas,*'  as  we 
have  seen  in  this  case,  "the  plaintiff  never  was  rightfully  upon  the  train." 
As  was  said  by  the  court  in  that  case,  "the  plaintiff  was  a  wrong-doer  the 
moment  he  stepped  his  foot  upon  the  engine,  and  so  continued  until  he  was 
injured,  and  cannot  sustain  this  action.*'  Duff  v.  Railroad  Co.,  91  Pa.  St. 
458;  Beach,  Contributory  Neg.  161,  177-179. 

The  judgment  must  be  reversed,  the  verdict  be  set  aside,  and  the  suit  of 
the  plaintiff  be  dismissed. 

Lewis,  J.,  not  sitting. 

(83  Va.  338) 

Anthony  et  ah  v.  Kaset  et  al. 
(Supreme  Court  of  AppeaXs  of  VirQimia,    May  19, 1887.) 

Judicial  Saues— Detault  of  Pubchasbb— Liabilitt  of  SuRtfrr— EiTFOBOBMBzrr. 

The  liability  of  the  surety  on  a  bond  given  for  the  purchase  prioe  of  land  sold  un- 
der a  decree  of  court  cannot  be  enforced,  on  default  of  payment,  by  a  rule  to  show 
cause  why  a  decree  should  not  be  entered  for  the  difference  between  such  purchase 
price  and  the  amount  it  brought  under  a  subsequent  sale,  and  a  decree  so  entered 
on  default  is  void,  and  may  be  questioned  in  collateral  proceedings. 

Appeal  from  circuit  court,  Bedford  county. 

HiNTON,  J.  In  the  brief  of  the  appellees  we  find  the  following  succinct 
statement  of  facts,  which  are  all  that  are  necessary  for  a  correct  understand- 
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ing  of  the  question  to  be  decided  in  this  case:  "Under  a  decree  in  the  case  of 
**  Allen  and  others  v.  Anthony  and  others,**  lately  pending  in  the  circuit  court 
of  Bedford  county,  a  tract  of  land  was  sold  on  a  credit,  and  the  appellee  John 
G.  Kasey  became  one  of  the  sureties  on  tlie  bonds  of  the  purchaser  for  the  price; 
the  title  to  the  land  being  retained  as  a  further  security.  The  sale  was  re- 
ported, and  confirmed  by  the  court.  The  purchaser  making  default,  on  a  rule 
against  hiro  the  land  was  resold,  und^r  decree  in  the  cause,  the  price  at  the 
second  sale  being  much  less  than  ut  the  first;  whereupon  a  further  rule  was 
made,  not  only  against  the  purchaser,  but  also  against  his  sureties,  to  show 
cause  why  a  decree  should  not  go  against  them  for  the  difference  between  the 
prices  at  the  two  sales.  Upon  service  of  the  rule,  Kasey  not  answering  nor 
appearing,  a  personal  decree  was  made  against  him  and  the  others  for  the  un- 
paid balance  of  purchase  money  on  the  first  sale.  The  decree  was  never  sat- 
isfied, and  the  case  in  which  it  was  rendered  has  long  since  ended.  Kasey 
was  not  a  party  to  that  suit,  unless  his  being  a  surety  for  the  purchase  money 
made  him  a  party.  In  a  suit  subsequently  brought  by  creditors  to  subject 
the  lands  of  Kasey  to  their  debts,  the  appellants,  in  whose  behalf  the  decree 
had  been  made,  claimed  a  lien  on  the  lands  by  virtue  of  their  decree,  and  the 
commissioner  to  whom  the  same  was  referred  for  an  account  reported  in 
their  favor.  Kasey  and  Quarles  (the  lands  having  been  conveyed  to  the  latter 
in  trust)  excepted  to  the  report,  on  the  ground  that  the  decree  of  the  appel- 
lants, reported  as  a  lien,  was  null  and  void,  and  therefore  constituted  no  lien 
on  the  lands.  At  the  hearing,  this  exception  was  sustained,  and  from  so 
much  of  the  decree  as  sustained  it  the  present  appeal  was  allowed. " 

It  thus  appears  that  the  sole  question  which  the  court  has  to  determine, — and 
it  is  one  of  considerable  importance  in  practice, — is  whether  the  court  has  ju- 
risdiction to  render  said  decree  against  the  defendant  John  G.  Kasey,  who  was 
a  surety  of  the  purchaser.  Por  if  it  did,  no  matter  how  erroneous  that  decree 
may  be  it  cannot  be  collaterally  assailed  with  success;  whereas,  if  the  court 
had  no  jurisdiction  to  proceed  in  this  summary  way,  by  rule  against  the 
surety,  the  decree  is  not  merely  erroneous,  but  absolutely  void,  and  may  be 
treated  as  a  nullity  in  any  case  where  its  validity  is  called  in  question.  "A 
void  judgment,"  says  Mr.  Freeman,  "is,  in  legal  effect,  no  judgment.  By  it 
no  rights  are  divested.  From  it  no  rights  can  be  obtained.  Being  worthless 
in  itself,  all  proceedings  on  it  are  equally  worthless.  It  neither  binds  nor  bars 
any  one.  AH  acts  performed  under  it,  and  all  claims  flowing  out  of  It,  are 
void."  Freem.  Judgm.  §  117;  Wade  v.  Hancock,  76  Va.  626;  Dewing  v. 
Perdicaries,  96  U.  S.  196;  Oliver  v.  Houdlet,  13  Mass.  239.  Now,  it  is  es- 
sential to  the  validity  of  a  judgment  or  decree  that  the  court  rendering  it  shall 
have  jurisdiction  of  both  the  subject-matter  and  parties.  But  this  is  not  all; 
for  both  of  these  essentials  may  exist,  and  stiU  the  judgment  or  decree  may 
be  void,  because  the  character  of  the  judgment  was  not  such  as  the  court  had 
the  power  to  render,  or  because  the  mode  of  procedure  employed  by  the  court 
was  such  as  it  might  not  lawfully  adopt.  On  this  subject,  Mr.  Justice  Field 
has  this  pertinent  observation:  **T)iough  the  court  may  possess  jurisdiction 
of  a  cause,  of  the  subject-matter,  and  of  the  parties,  it  is  still  limited  in  its 
modes  of  procedure,  and  in  the  extent  and  character  of  its  judgments.  «  «  * 
A  departure  from  established  modes  of  procedure  will  often  render  the  judg- 
ment void."  Windsor  v.  McVeigh,  93  U.  S.  282,  283.  Of  this,  many  illus- 
trations might  be  given,  but  we  give  only  two  or  three,  taken  from  the  brief 
of  counsel. 

The  circuit  courts  of  the  state  have  jurisdiction  to  enforce  the  collection  of 
debts  according  to  an  established  procedure.  A.  holds  the  bond  of  B.  for 
$1,000,  due  and  unpaid.  He  goes  into  a  circuit  court  with  the  bond  in  his 
hand,  and,  without  writ  issued,  or  any  pleadings,  asks  the  court  to  award  a 
rule  against  B.  to  show  cause  why  judgment  should  not  be  rendered  against 
him  for  the  debt  and  interest.  The  rule  is  accordingly  awarded,  executed,  and 
v.5s.E.no.8 — 12 
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returned,  and  judgment  thereupon  rendered  for  the  debt,  interest,  and  eosts. 
Such  a  judgment  would  be  void,  notwithstanding  the  court  has  jurisdiction 
of  the  subject  and  of  the  parties.  Why  void?  Because,  in  the  language  of 
Mr.  Justice  Field,  "the  court  is  not  authorized  to  exert  its  power  in  that 
way."  Again:  "The  circuit  court  of  the  United  States,  in  the  suit  instituted 
therein  to  wind  up  the  affairs  of  the  Valley  Bank,  had  jurisdiction  for  the  col- 
lection and  application  of  the  assets  of  the  bank.  It  had  jurisdiction  of  the 
subject-matter  and  presence  of  the  parties  to  be  affected  by  its  judgments;" 
yet  the  judgments  it  rendered  on  certain  proceedings  had  in  the  cause  were 
afterwards,  in  the  case  of  Nulton  v.  Isaacs,  30  Grat.  740,-  declared  void. 
Why?  Because  the  court  had  exerted  its  power  in  a  way  not  warranted  by 
the  law.  And  so  in  Thurman  v.  Morgan,  79  Va.  367,  a  case  not  unlike  the 
present,  the  circuit  court  had  jurisdiction  of  the  subject,  and  the  parties 
against  whom  the  decree  was  rendered  were  brought  before  the  court;  yet  the 
decree  was  declared  by  this  court  to  be  void.  Why  ?  Because,  though  the  sure- 
ties of  the  receiver  may  haVe  been  liable  for  his  default,  the  circuit  court  had 
no  power,  under  the  law,  to  proceed  against  them  in  that  cause,  according  to 
the  method  adopted.  They  were  not  parties  to  the  cause,  and  the  procedure 
by  rule  to  bring  them  in,  and  subject  them  for  liability  as  sureties  on  the  bond 
of  the  receiver,  though  he  was  an  officer  of  the  court,  was  against  every  sound 
principle  of  jurisprudence,  and  without  any  recognized  precedent.  It  seems 
difficult  to  distinguish  this  last-mentioned  case  from  the  one  at  bar.  In  each 
of  them  the  proceeding  was  against  sureties  who  were  not  parties  to  the  suit 
in  which  the  proceeding  was  had,  unless  made  so  by  being  on  the  bonds,  and 
in  both  cases  the  procet^ing  was  by  rule;  yet  in  that  case  this  court  held  that 
the  proceeding  by  rule  was  such  a  depai-ture  from  the  established  mode  of 
procedure  as  to  render  the  decree  not  only  erroneous,  but  void.  In  Clarkson 
v.  Readf  15  Grat.  288,  this  court  held  that  the  purchaser  was  a  party  to  the 
suit  as  to  all  mattei*s  appertaining  to  the  purchase,  and  might  therefore  be 
proceeded  against  by  rule  in  case  of  default.  But  no  such  reason  exists,  in 
our  opinion,  for  such  a  summary  procedure  against  a  surety.  He  does  not 
deal  directly  with  the  court,  and  so  become  a  party  to  the  suit.  His  under- 
taking is  collateral  to  the  contract  of  purchase.  It  is  that  of  a  mere  surety, 
and  cannot  be  extended  by  construction  in  any  respect;  and,  to  use  the  lan- 
guage of  this  court  in  Thurman  v.  Morgan^  supra,  "their  liability,  if  any, 
grows  out  of  their  undertaking  as  sureties  on  the  bond,  and  can  be  ascer- 
tained and  enforced  only  by  suit  on  the  bond  in  a  common-law  court,  where  full 
opportunity  for  making  defense,  and  the  constitutional  right  of  trial  by  jury, 
can  be  had."  Even  in  the  case  of  a  purchaser,  the  proceeding  by  rule  is 
against  him  in  his  capacity  of  purchaser,  and  so  as  a  party  to  the  suit,  and 
not  upon  the  bond,  which  is  a  mere  legal  security  for  the  payment  of  the  pur- 
chase money,  enforceable  only  in  a  legal  forum  according  to  the  established 
mode  of  procedure  in  that  forum.  This  is  clearly  shown  by  the  case  of  Clark'- 
son  V.  Read,  supra.  This  reason  is  wanting  in  the  case  of  the  surety,  and 
we  can  perceive  none  other  to  justify  such  a  summary  proceeding  against  him. 
The  result  is  that  the  decree  appealed  from  is  right,  and  must  be  affirmed. 


(100  N.   C.  92) 

Brown  et  ah  «.  Commissioners  op  Hertford  Comnrr. 
{Supreme  Court  of  North  Carolina,    February  20, 1888.) 
I.  Municipal  Corporations— Power9 — Repeal. 

Article  7,  §  14»  Const.  N.  C,  on  "Municipal  Corporation,"  gives  power  to  the 
gcneval  assembly  to  "modify,  chancre,  or  abrogate"  any  and  all  provisions  of  that 
article,  and  to  substitute  others  in  their  room,  except  as  to  qprtain  named  sections. 
The  general  assembly  exercised  this  power,  rei>ealed  the  whole  article  except  the 
named  sections,  and  enacted,  instead,  other  sections,  in  one  of  which  the  right  was 
expressly  reserved  to  alter,  amend,  or  abrogate  said  act.  and  substitute  still  other 
sections.    Held,  that  the  exercise  of  the  power  grantea  by  article  7,  §  14,  did  not 
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debar  tho  general  assembly  from  again  exercising  It,  in  conferring  upon  a  single 
township  corporate  power  to  vote  its  bonds  to  aid  in  building  a  railroad  through 
said  township. 
8.  Railroad  Companibs— Municipal  Aid— Application  of  Taxbs  to  Fat  Debt. 

Laws  N.  C.  1887.  c.  865,  §  81,  by  which  the  county  taxes,  levied  upon  property  and 
franchises  of  a  railroad  in  a  certain  township,  in  aid  of  the  construction  of  which 
ndlroad  the  township  had  voted  its  bonds,  were  to  be  applied  to  payment  of  interest 
on  such  bonds,  not  interfering  with  the  levy  of  taxes,  and  only  directing  the  appli- 
cation of  county  revenue,  is  not  void  for  conflict  with  the  constitution  of  the  state. 

Appeal  from  superior  court,  Hertford  county;  J.  F.  Graves,  Judge. 

This  is  an  appeal  by  the  commissioners  of  Hertford  county,  North  Carolina^ 
from  an  order  perpetually  restraining  them  from  issuing  the  bonds  of  Mur- 
freesboro  township,  theretofore  voted,  to  aid  in  the  construction  of  the  Mur- 
freesboro  Bailroad. 

Pruden  c&  Vann  and  George  Cotcper,  for  plaintiffs.    B.  B.  Winhorm  and 

B.  C  Smith,  for  defendants. 

• 

Merrimon,  J.  This  is  a  controversy  submitted  to  the  court  below  with- 
out action,  as  allowed  by  the  statute,  (Code,  §§  567-569.)  The  plaintiffs  are 
tax-payers  of  Murfreesboro  township,  in  the  county  of  Hertford,  and  the  de- 
fendants are  the  commissioners  of  that  county.  The  statute  (Acts  1887,  c. 
365)  incorporates  the  Murfreesboro  Kailroad  Company  and  sections  14  and  31 
th  ereof  provide  as  follows : 

"Sec.  14.  That  Murfreesboro  township,  in  Hertford  county,  and  the  town 
of  Murfreesboro,  in  said  county,  may  subscribe  to  the  capital  stock  of  the  Mur- 
freesboro Bailroad  Ckxmpany,  or  make  donations  to  said  company,  to  be  secured 
by  the  bonds  of  said  township  or  said  town,  as  the  case  may  be,  bearing  six 
per  cent,  interest,  as  hereinafter  provided,  subject  to  the  approval  of  the  quali- 
lied  voters  of  said  township  or  said  town." 

"Sec.  31.  When  any  township  shall  subscribe  its  bonds  to  the  capital  stock 
of  said  railroad  company,  or  donate  the  same,  as  provided  in  this  act,  the 
county  taxes  which  shall  be  levied  and  collected  upon  the  property  and  fran- 
chise of  said  company  in  said  township  shall  be  applied  in  payment  of  the  in- 
terest on  the  said  bonds,  to  the  amount  of  said  interest,  so  long  as  the  same 
sliall  accrue,  and  the  excess  of  said  taxes,  if  any,  shall  be  applied  to  general 
county  purposes;  that  when  the  said  interest  shall  cease  to  accrue,  by  reason 
of  the  payment  of  said  bonds,  the  said  taxes  shall  be  applied  to  general  county 
purposes." 

Of  the  numerous  questions  raised  and  submitted  to  the  court  below,  the 
following  are  the  material  ones  as  to  which  error  is  assigned:  "(1)  Has  the 
general  assembly  the  constitutional  power  to  authorize  a  township  to  vote  its 
bonds  to  aid  in  building  a  railroad  running  partly  through  said  township 
into  an  adjoining  county?  (2)  Has  it  the  power  to  direct  the  application 
of  the  taxes  levied  and  collected  on  the  property  and  franchise  of  said  com- 
pany within  said  township  to  the  use  of  the  township,  as  provided  for  in 
section  31  of  said  act?  If  not,  does  that  provision  render  the  whole  act  un- 
constitutional?" As  to  these  questions  the  court  decided:  "(1)  That  the 
legislature  has  not  the  power,  under  section  4  of  article  7  of  the  constitu- 
tion, to  authorize  the  issuing  of  the  bonds  and  the  levying  of  the  tax  pro- 
vided for  in  chapter  365,  Laws  of  North  Carolina,  session  1887;  nor  was 
the  power  of  the  legislature  enlarged  so  as  to  authorize  the  same  by  section 
14,  article  7,  of  the  constitution,  as  to  a  particular  township;  (2)  that  the 
legislature  had  not  the  power,  under  the  constitution,  to  direct  the  general 
tax  levied  upon  the  property  of  the  said  railroad,  or  to  be  levied,  to  be  ap- 
plied to  the  purpose  named  in  section  31  of  the  act;  but  this  section  does 
not  render  the  whole  act  unconstitutional,  nor  prevent  the  collection  of  the 
tax  upon  the  property  of  the  said  railroad,  and  its  application  to  general  county 
purposes."    The  appellants  contend  that  these  rulings  are  erroneous.    The 
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court  gave  Judgment  that  the  defendants  be  enjoined  perpetaally  against  sub- 
scribing for  the  capital  stock  of  the  company  named,  and,  likewise,  against 
issuing  the  bonds  of  the  township  named  to  pay  for  such  stock,  etc.,  and  for 
costs.  The  defendants,  having  excepted,  appealed  to  this  court.  Several  of 
the  questions  raised  by  the  case  agreed  upon  by  the  parties,  and  submitted  to 
the  court,  involving  the  regularity  and  sufficiency  of  the  order  of  the  county 
commissioners  directing  an  election  to  be  held,  and  the  conduct  of  it,  t6  as* 
certain  the  voice  of  the  electors  of  the  township  in  respect  to  the  proposed 
subscription  for  capital  stock  of  the  railroad  company  named,  were  decided 
adversely  to  the  appellee.  As  he  did  not  appeal,  these  questions  are  not  be- 
fore us  for  our  consideration,  and  hence  we  express  no  opinion  in  respect  to 
them,  except  so  far  as  they  may  be  inadvertently  affected  by  the  questions 
we  are  called  upon  to  decide.  Indeed,  they  might  very  properly  have  been 
omitted  from  the  transcript  of  the  record  on  appeal. 

The  constitution  of  this  state,  (article  7,  §§  3,  4,)  3s  it  prevailed  before  it 
was  amended  in  1877,  and  as  amended,  provided  that  the  county  commission- 
ers of  every  county  in  the  state  should  divide  the  same  into  convenient  dis- 
tricts, determine  the  boundaries  thereof,  and  prescribe  a  name  for  each.  It 
further  provided  that  when  this  was  done,  and  report  thereof  was  made  to 
and  approved  by  the  general  assembly,  that  then  *' the  said  districts  shall  have 
corporate  powers  for  the  necessary  purposes  of  local  government,  and  shall  be 
known  as  *  townships.*  "  Thus  townships  were  established  in  every  county 
invested  with  corporate  powers.  But  an  amendment  of  the  constitution  pro- 
vided, as  to  the  article,  including  the  sections  thereof,  cited,  (section  14  thereof «) 
that "  the  general  assembly  shall  have  full  power,  by  statute,  to  modify,  change, 
or  abrogate  any  and  all  of  the  provisions  of  this  article,  and  substitute  others 
in  their  place,  except  flections  seven,  nine,  and  thirteen."  The  legislature,  in 
the  exercise  of  the  power  thus  conferred  upon  it,  enacted  (Acts  187§>77,  c.  141, 
§  7)  that  ''all  the  provisions  of  article  seven  of  the  constitution  inconsistent 
with  this  act,  except  those  contained  in  sections  seven,  nine,  and  thirteen,  are 
hereby  abrogated,  and  the  provisions  of  this  act  substituted  in  their  place; 
subject,  however,  to  the  power  of  the  general  assembly  to  alter,  amend,  or 
abrogate  the  provisions  of  this  act,  and  to  substitute  others  in  their  stead, 
as  provided  for  in  section  fourteen  of  article  seven  of  the  constitution." 

It  further  enacted  in  the  same  statute  as  follows:  "Sec.  8.  The  townships 
heretofore  created,  or  hereafter  established,  shall  be  distinguished  by  well- 
defined  boundaries,  and  may  be  altered,  and  additional  townships  created,  by 
the  board  of  county  commissioners;  but  no  township  shall  have  or  exercise 
any  corporate  powers  whatever,  unless  allowed  by  act  of  general  assembly, 
to  be 'exercised  under  the  supervision  of  the  board  of  county  commissioners." 
The  counsel  for  the  appellee  contended,  on  the  argumept  before  us,  that  the 
statute  last  cited  abolished  the  provisions  of  the  constitution  cited  in  respect 
to  townships,  and  wholly  deprived  them  of  corporate  powers  and  authority, 
and  that  the  general  assembly  has  not  power  now  to  confer  upon  them  such 
corporate  powers,  and,  particularly,  such  powers  for  a  single  purpose,  as 
for  the  pui-pose  of  subscribing  for  the  capital  stock  of  a  railroad  company,  as 
in  this  case,  and  create  a  township  debt,  secured  by  bonds  to  be  put  upon 
the  markets,  to  pay  for  such  stock*  The  view  thus  insisted  upon  is,  we 
think,  clearly  untenable. 

It  will  be  observed  that  the  provision  of  the  constitution  conferring  power 
on  the  general  assembly  in  respect  to  article  7  thereof  is  clear,  distinct,  and 
comprehensive.  It  confers  fall  power  to  modify^  change,  or  abrogate  its 
provisions,  except  as  to  those  sections  specified,  and  to  substitute  others  in 
their  stead.  This  does  not  imply  that  the  general  assembly  shall  exercise 
the  power  thus  conferred  but  once,  and  never  afterwards.  The  effect  of  such 
an  interpretation  would  be  to  give  the  act  of  the  legislature  as  much  perma- 
nency and  unchangeable  effect  as  if  it  were  a  constitutional  provision.    In 
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that  case  the  statute  could  not  he  changed,  modified,  or  repealed,  and,  if  this 
was  the  purpose  of  the  amenders  of  the  constitution,  they  might  as  well  have 
abolished  article  7  thereof,  and  substituted  one  more  acceptable  for  it.  The 
more  reasonable  interpretation  is,  it  seems  to  us,  that  the  purpose  was  to  con- 
fer upon  the  general  assembly  full  power  to  legislate  in  respect  to  the  mu- 
nicipal corporations  provided  in  the  article  mentioned,  except  as  to  the  mat- 
ters embraced  by  sections  7, 9,  and  13  of  that  article, — that  is,  power  to  create 
and  abolish  them;  to  amend,  modify,  or  repeal  the  laws  affecting  them,  from 
time  to  time,  as  the  changing  circumstances,  the  convenience,  and  common 
good  of  the  people  generally,  or  in  particular  sections  or  localities,  may  re- 
quire. The  legislature,  in  the  statute  last  cited,  in  the  sections  above  set 
forth,  continuously  reserved  the  right  and  power  "to  alter,  amend,  or  abrogate 
the  provisions  of  this  act,  and  to  substitute  others  in  their  stead;''  and  from 
time  to  time,  in  great  variety  of  ways,  such  power  has  been  exercised  by  it. 
Townships  are,  therefore,  within  the  power  and  control  of  the  general  assem- 
bly, just  as  are  counties,  cities,  towns,  and  other  municipal  corporations.  It 
may  confer  upon  them,  or  any  single  one  of  them,  corporate  powers,  with  the 
view  to  accomplish  any  lawful  purpose  to  promote  the  prosperity,  safety, 
convenience,  health,  and  common  good  of  the  people  residing  within  them, 
and  resorting  thither  from  time  to  time.  And  we  can  see  no  good  reason 
why  it  may  not  confer  such  power  for  a  single  purpose,  as  well  as  many. 
There  may  be  enterprises  important  to  the  people  of  localities,  such  as  town- 
ships, road-districts,  school-districts,  and  the  like,  that  may  be  promoted  by 
the  exercise  of  corporate  powers  to  a  limited  extent  by  such  communities. 
It  is  not  necessary  to  advert  here  to  the  nature  and  extent  of  the  powers  of 
the  legislature  in  creating  and  controlling  municipal  corporations.  We  have 
had  occasion  to  do  so  frequently  within  the  last  two  or  three  years.  White 
V.  Commissioners^  90  N.  C.  437;  McCormac  v.  Commissioners^  Id.  441;  Dare 
Co.  V.  Currituck  Co,,  95  N.  C.  189;  Mills  v.  Williams,  11  Ired.  558;  Cald- 
well  V.  Justices,  4  Jones,  Eq.  325;  Wood  v.  Ootford,  97  N.  C.  227,  2  S.  W 
Rep.  653. 

We  are  unable  to  see  any  Just  reason  why  the  people  of  a  township,  through 
which  a  railroad  is  located,  shall  not,  if  they  see  fit,  aid  in  its  construction 
by  taxing  themselves,  and  creating  a  debt,  for  the  purpose,  when  the  legis- 
lature provides  that  they  may,  just  as  the  people  of  a  county,  city,  or  town 
may  do,  and  for  the  like  considerations.  It  may  be  unwise  or  inexpedient  as 
a  measure  of  economy,  but  the  tax-payers — electoi-s — must  judge  as  to  that. 
In  important  respects,  the  citizens  of  a  township  are  an  organized  community, 
separate  from  their  neighbors,  and  they  may  derive  great  and  special  advan- 
tages from  a  railroad  to  be  located  and  constructed  in  their  midst.  The  mere 
fact  that  other  neighbors  will  derive  incidental  advantages  is  no  good  objec- 
tion. If  so,  it  would  apply  generally  in  the  case  of  such  aid  extended  by 
counties,  cities,  and  towns.  Wood  v.  Oaford,  97  N.  C.  227, 2  S.  W.  Rep,  653. 
The  objection  that  the  legislature  could  not  direct  the  county  taxes  levied 
upon  the  property  and  franchises  of  the  railroad  company  named,  within  the 
township,  to  be  applied  to  the  payment  of  the  interest  accruing  upon  the 
bonds  to  be  put  upon  the  market,  is  unfounded.  The  section  of  the  charter 
of  the  company  (section  31)  complained  of,  does  not,  in  any  way  or  respect, 
interfere  with  the  levy  of  tne  taxes  referred  to.  It  only  directs  the  applica- 
tion of  the  part  of  the  county  revenues  arising  from  tlie  source  named  to  a 
particular  purpose.  There  is  no  provision  of  the  constitution  that  forbids 
this.  The  legislature  may  direct  how  the  ordinary  county  revenues  shall  be 
applied  within  the  county  for  any  lawful  public  purpose.  Thus,  it  may  di- 
rect that  the  revenues  arising  from  a  specified  source  should  be  applied  to  the 
debt  created-  in  building  a  court-house,  a  jail,  a  poor-house,  a  public  bridge,  a 
public  road,  and  the  like.  Counties  are  instrumentalities  of  government,  and 
are  subject  to  the  control  of  the  legislature  to  a  great  extent,  in  the  absence 
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of  constitutional  limitation  upon  its  powers.     Holton  v.  Commissioners,  93 
N.  C.  430. 

There  is  therefore  error.  The  judgment  must  be  reversed,  and  Judgment 
entered  in  the  court  below  for  the  defendant,  as  stipulated  in  the  case  agreed 
upon  and  submitted  to  the  court.  To  that  end,  let  this  opinion  be  certified  to 
the  superior  court  according  to  law.    It  is  so  ordered. 


(100  N.   C.  821)  Aia>ERSON  V.  RaINEY. 

{Supreme  Court  of  North  Carolina.    February  20, 188S.) 

Vbndob  and  Vendeb— Defect  is  Quantity — Laches. 

In  a  sidt  by  the  plaintifF  to  restrain  the  sale  of  certain  land  purchased  from  the 
defendant  under  a  contract  that  defendant  could  sell  In  default  of  payments,  the 
plaintiff,  after  13  years  of  possession,  during  which  time  a  suit,  in  which  the  quan- 
tity conveyed  was  an  issue  and  could  nave  been  determined  had  been  compromised, 
cannot  protect  himself  bv  alleging  no  n-eater  fraud  than  that  he  was  induced  to 
purchase  the  land  upon  the  representation  of  the  defendant  that  the  tract  contained 
more  than  it  actually  did.^ 

Appeal  from  superior  court,  Rockingham  county;  Gilmer,  Judge. 

Appeal  of  John  H.  Anderson  from  a  refusal  of  the  lower  court  to  grant  an 
injunction  restraining  the  sale  of  certain  lands  in  the  case  of  John  H.  Ander- 
son, plaintiff,  against  Tabitha  Rainey,  defendant. 

Graham  &  Rajfln,  for  plaintiff.    Mebane  &  Scott,  for  defendant. 

Davis,  J.  This  is  an  appeal  by  the  plaintiff  from  the  refusal  of  Gilmer,  J., 
to  grant  a  motion  made  at  chambers  on  the  30th  of  July,  1887.  to  continue 
an  injunction  restraining  the  sale  of  the  land  mentioned  in  the  pleadings  until 
the  tiual  hearing  of  the  cause,  and  also  upon  exceptions  (reserved)  to  the  rul- 
ings of  BoYKiN,  J.,  previously  made  in  the  cause.  The  relief  demanded  by 
the  plaintiff  is  of  an  equitable  nature,  and  it  is  necessary  to  a  clearer  under- 
sUinding  of  the  questions  involved  to  give  a  condensed  statement  of  the  mar 
terial  facts  set  out  in  the  voluminous  record  sent  to  this  court. 

On  the  2d  day  of  July,  1873,  John  G.  Rainey  and  Tabitha,  his  wife,  con- 
tracted with  the  plaintiff  to  convey  to  him  in  fee-simple,  with  covenants  of 
warranty,  a  tract  of  land  in  Rockingham  county  known  as  the  "Hobson 
Tract,"  the  boundaries  of  which,  with  courses  and  distances,  are  given,  con- 
taining 893  acres,  more  or  less,  at  the  price  of  ^,930,  for  the  payment  of 
which  two  bonds  were  executed, — one  for  61,000,  to  be  paid  on  or  before  tlie 
1st  day  of  June,  1874,  and  the  other  for  $7,930,  to  be  paid  on  or  before  Jan- 
uary 1,  1879,  each  bearing  interest  from  January  1, 1874. 

It  was  also  agreed  that  tlie  purchasers  should  have  "the  privilege  to  bargain 
and  sell  any  portion  of  tlie  laud  described,  by  the  mutual  consent  of  the  parties 
as  to  the  price,  provided  the  purchase  money  be  paid  to  the  said  Rainey  and 
wife,  to  be  entered  as  a  credit"  on  the  bonds  of  the  purchaser,  who  was  to 
have  possession  on  the  1st  day  of  January,  1874,  but  if  he  failed  to  pay  the 
bond  to  become  due  on  the  1st  of  June,  1874,  on  or  before  that  day,  he  was  to 
surrender  possession  to  Rainey  and  wife,  retaining  the  right  to  gather  and 
hold  the  growing  crop,  and  there  was  a  like  provision  that  if  he  failed  to  pay 
the  87,930. on  or  before  January  1,  1879,  he  was  to  surrender  the  possession. 
On  the  27th  day  ot  January,  1879,  another  agreement  was  executed  by  the 
parties  "in  lieu"  of  that  of  July  2,  1873,  by  which  the  plaintiff,  Anderson, 
executed  his  bonds  to  Rainey  and  wife,  for  $9,775.50,  to  be  paid  as  follows: 
One  for  $1,000,  June  1,  1879;  one  for  $1,000,  June  1,  1880;  one  for  $1,000, 

>  On  the  subject  of  fraud  and  false  representations,  see  Grindrod  v.  Wolf,  (Kan.)  16 
Pac.  Rep.  691,  and  note.  As  to  what  is  such  lapse  of  time  as  will  preclude  equitable  re- 
lief, and  what  are  circumstances  sufficient  to  rebut  the  imputation  of  laches,  see  Hoffert 
V.  MiUer,  (Ky.)  6  S.  W.  Rep.  447. 
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June  1, 1881;  one  for  $1,000,  June  1,  1882;  and  one  for  $5,775.50,  to  be  paid 
June  1, 1883, — all  bearing  intereat  from  January  27, 1879 ;  and  the  said  Hainey 
and  wife  were  to  convey  the  said  land  to  the  said  Anderson,  upon  the  payment 
of  the  said  bonds  and  interest,  excepting  and  reserving,  however,  a  portion 
thereof  within  specified  boundaries,  the  number  of  acres  to  be  ascertained  by 
survey,  for  which  a  credit  at  $10  per  acre  was  to  be  entered  as  of  January  27, 
1879,  on  the  bond  to  become  due  on  the  1st  of  June,  1883.  The  number  of 
acres  so  excepted  was  ascertained  to  be  227|^,  making  the  credit  $2,275.  It 
was  also  stipulated  that,  if  the  said  Anderson  should  fail  to  pay  promptly  the 
respective  sums  as  they  should  become  due,  then,  and  in  that  event,  Kainey 
and  wife  were  to  have  a  lien  on  and  be  entitled  to  take  from  the  premises 
one-third  of  all  the  crops  made  on  said  land,  to  be  credited  at  the  market  price 
on  the  bond  falling  due  at  the  time  the  crop  is  so  taken,  and  if  the  one-third 
of  the  crop  should  exceed  the  amount  of  the  bond  so  due,  the  excess  was  to 
be  credited  on  the  bond  next  to  fall  due.  There  were  other  stipulations,  not 
material  to  be  stated. 

At  the  fall  term,  1882,  of  Rockingham  superior  court,  Bainey  and  wife 
brought  an  action  against  the  said  Anderson,  alleging  in  their  complaint  that 
he  had  failed  to  make  payment  in  accordance  with  the  terms  of  the  agreement 
referred  to,  and  that,  being  in  default,  they  had  made  application  to  him  lor 
one-third  of  the  crop,  as  stipulated,  to  be  applied  to  the  payment  of  the  bond 
past  due,  and  that  he  refused  to  allow  them  to  take  possession  of  the  same, 
alleging  as  a  reason  for  the  refusal  that  one  of  the  lines  called  for  in  the  agree- 
ment did  not  run  where  he  supposed  it  did,  which  the  plaintiffs  in  that  action 
alleged  was  a  mere  pretense,  as  the  boundaries  were  distinctly  set  forth  in  the 
agreement,  and  the  defendant  had  continually  imposed  upon  them  by  making 
promises  to  fulfill  his  obligations.  They  also  alleged  that  he  had  no  property 
in  excess  of  his  exemptions,  other  than  his  interest  in  the  lands;  and  they  de- 
manded judgment  for  possession,  and  the  appointment  of  a  receiver  of  the 
Tents  and  profits.  The  defendant  in  that  action  (the  plaintiff  in  this)  an- 
swered, averring,  among  other  things,  '^that  while  it  is  true,  perhaps,  that 
th^  boundaries  of  the  tract,  as  set  out  in  the  agreement,  are  correct^  yet  the 
plaintiffs,  in  negotiating  with  him  for  the  sale,  undertook  to  point  out  to  him 
the  different  lines,  and,  in  that  portion  adjoining  the  Brodnax  lands,  they  were 
careful  to  designate  exactly  where  the  line  was, "  calling  attention  to  the  fer- 
tility of  the  land,  and  making  representations  in  relation  thereto  by  which  he 
was  "induced  to  enter  into  said  contract  of  purchase;  and  matters  thus  stood 
till  about  August,  1881,*'  when  a  portion  of  said  land  embracing  25  or  30 
acres,  of  great  and  special  value,  for  reasons  stated,  was  claimed  by  the  de- 
visees of  E.  T.  Brodnax,  and  the  possession  surrendered  to  them  by  the  direc- 
tion of  the  plaintiffs.  He  further  averred  that  besides  the  payments  of  large 
sums  specified,  he  had  put  permanent  improvements  upon  the  land,  (enum- 
erating them,)  exceeding  $1,100  in  value,  and  asked  by  way  of  relief  that  the 
agreement  be  rescinded,  and  that  he  recover  of  the  plaintiffs  (Rainey  and  wife) 
the  several  amounts  paid  by  him,  and  the  enhanced  value  of  the  land,  etc.,  or 
that  he  have  an  abatement  of  the  purchase  money  by  reason  of  the  inability 
of  the  vendors  to  make  title  to  the  25  or  30  acres  referred  to.  A  replication 
was  filed  denying  the  statements  in  the  answer  relative  to  the  line  and  land 
adjoining  the  Brodmix  land,  averring  title  to  the  land  claimed  by  the  devisees 
of  £.  T.  Brodnax,  and  that  the  surrender  thereof  was  not  by  their  direction, 
and.that  the  alleged  improvements,  with  slight  exceptions  named,  were  made 
prior  to  the  contract  of  January,  1879,  as  also  were  the  pa3rments  made  on  the 
first  contract.  An  order  was  made  by  Shipp,  Judge,  on  the  5th  of  September, 
1882,  appointing  a  receiver,  and  subsequently,  upon  motion  uf  the  defendant, 
(present  plaintiff,)  an  order  was  made  by  Gilmer,  Judge,  for  a  survey  of  the 
land  mentioned  in  the  contract,  and  of  the  Brodnax  land  adjoining  it.  On 
the  29th  of  April,  1884,  the  action  was  compromised,  the  plaintiff  agreeing 
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to  allow  "a  deduction  on  the  purchase  tnoney  of  the  land  sued  for  of  one  of 
Lhe  bonds  of  one  thousand  dollars,  and  its  interest,"  and  other  credits  agreed 
on,  and  there  was  a  judgment  dismissing  the  action  at  the.  costs  of  the  de- 
fendant Anderson.  To  carry  into  effect  the  compromise,  the  following  agree- 
ment was  entered  into  on  the  14th  of  Maj.  1884: 

''John  H.  Anderson,  and  John  G.  Rainey  and  wife,  Tabitha,  having  this 
day  come  to  a  full  and  complete  settlement  of  all  their  land  dilticuUies  hereto- 
fore the  subject  of  suit  between  them,  the  sum  of  $6,490.66  are  ascertained  to 
be  due  from  said  Anderson  to  said  Bainey,  which  sum  is  to  be  paid  and  se- 
cured respectively,  as  follows:  On  Friday,  the  16th,  at  Wentworth,  the  sum 
of  $1,700  are  to  be  paid  by,  said  Anderson  to  said  Bainey.  For  the  balance, 
two  bonds  are  to  be  executed  by  said  Anderson  to  said  Bainey,  drawing  8  per 
cent,  interest  from  1st  day  of  May,  1884;  the  first  of  which  is  to  be  in  the  sum 
of  $790.66,  and  due  six  months  from  the  1st  day  of  May,  1884:  the  second,  in 
the  sum  of  $4,000,  and  due  twelve  months  from  1st  day  of  May,  1884.  These 
bonds  are  to  be  secured  by  a  deed  of  trust  upon  said  land,  with  privilege  to 
sell  in  default  of  payment  in  either  case  when  due;  said  deed  of  trust  to  also 
secure  all  cost  attending  the  same.  This  deed  of  trust  is  to  be  executed  be- 
tween now  and  the  16th,  Bainey  and  wife  having  first  or  simultaneously  made 
said  Anderson  a  deed  to  said  land.  In  addition  to  the  above,  it  is  further 
agreed  that  said  Anderson  shall  convey,  in  said  deed  of  trust,  one-third  part 
of  his  entire  tobacco  crop  to  be  grown  during  this  year,  (1884,)  as  an  addi- 
tional security  to  the  said  bond  of  $790.66.  And  it  shall  be  lawful  for  trustee 
in  said  deed  of  trust  to  take  charge  of  said  one-third  part  of  tobacco  crop,  and 
manage  as  he  may  think  best,  applying  the  proceeds,  when  collected  to  the 
payment  of  the  said  bond  of  $790.66,  provided  the  same  shall  be  then  unpaid 
in  whole  or  in  part.  In  the  event  that  said  Anderson  shall  pay  the  said  bond 
of  $790.66  at  its  maturity,  then,  and  in  that  event,  the  said  trustee  shall  have 
no  power  or  authority  to  take  charge,  as  above,  of  said  one-third  of  tobacco. 
It  is  further  agreed  between  parties  aforesaid  that  if  the  said  Anderson  here- 
after find  a  receipt  covering  25  bushels  of  wheat,  as  bought  1880,  and  $100^ 
of  the  spring  of  1880,  claimed  by  him  to  have  been  paid,  or  if  he  shall  ofller 
legal  or  sufiicient  proof  of  either  of  the  said  payments  claimed  as  aforesaid, 
then  he  shall  have  credit  therefor  on  above  bonds." 

On  the  same  day  the  said  Anderson,  by  deed,  conveyed  the  land,  so  pur- 
chased by  Bainey  and  wife,  to  P.  B.  Johnson,  trustee,  etc.,  in  accordance 

with  the  agreement.    John  G.  Bainey  died  on  the day  of ,  188 — , 

leaving  a  will  which  was  duly  proved,  and  Tabitha  Bainey,  the  executrix 
named  therein.  quali6ed  as  such.  He  also  left  six  children,  who,  with  Tab- 
itha Bainey,  were  the  devisees  of  his  real  and  personal  estate.  At  the  request 
of  the  executrix,  P.  B.  Johnson  advertised  the  land  conveyed  to  him  in  trust, 
to  be  sold,  on  the  29th  of  April,  1887.  On  the  14th  day  of  April,  1887,  J.  H. 
Anderson  commenced  this  action  against  Tabitha  Bainey,  executrix  of  J.  G. 
Bainey,  and  the  devisees  of  said  Bainey  and  P.  B.  Johnson,  the  trustee.  The 
complaint,  after  setting  out  the  substance  of  the  agreements  of  July  2,  1873, 
and  of  January  27, 1879,  and  the  settlement  of  May,  1884,  and  alleging  certain 
payments,  further  alleges: 

"(7)  That  at  the  time  of  making  the  original  contract,  on  the  2d  day  of 
July,  1873,  and  when  the  same  was  modified  and  changed,  on  the  22d  of  Jan- 
uary, 1879,  and  at  the  time  of  making  the  deed,  on  the  15th  May,  1884,  al- 
though the  metes  and  bounds  of  said  lands  were  given  in  each  of  said  con- 
tracts and  in  said  deed,  and  although  said  purchase  was  by  the  acre  and  not 
per  the  tract,  yet  there  was  no  actual  survey  to  ascertain  the  number  of  acres 
in  said  tract,  because  this  plaintiff  was  induced  to  believe  there  w^ere  893  acres 
in  said  tract  of  land,  by  the  assurances  and  representations  of  the  said  John 
G.  llalney,  who  was  then  in  the  actual  possession  thereof,  and  had  been  for 
some  twenty-five  years;  and  plaintiff  avers  that  he  did  not  have  a  survey  ol 
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said  land  made  to  ascertain  the  number  of  acres  because  of  the  positive  repre- 
sentations and  assurances  of  the  said  John  Q.  Bainey  that  it  contained  893 
acres  at  the  time  said  contracts  were  made* 

"(10)  That  the  plaintiff,  relying  upon  the  representations  and  assurances 
of  the  said  John  G.  Kainej,  that  said  tract  of  land  contained  eight  hundred 
and  ninety-three  acres,  was  induced  not  only  to  execute  the  said  contracts, 
and  to  give  the  deed  of  trust  to  the  said  F.  B.  Johnson,  trustee,  to  secure  the 
balance  of  the  purchase  money,  but  was  induced  thereby  to  pay  several  thou* 
sand  dollars  of  the  purchase  money  to  the  said  John  G.  Bainey  during  his  life- 
time, and  to  his  personal  representative  since  his  death,  and  that  said  plaintiff, 
at  the  time  of  said  payments,  and  when  executing  said  contracts  and  deeds, 
believed  that  said  tract  of  land  contained  893  acres,  when,  in  fact,  plaintiff 
avers  that  said  tract  of  land  did  not  contain  more  than  793  acres,  being  one 
hundred  acres  less  than  the  number  represented  by  the  said  John  G.  Bainey. 

"(11)  That  this  plaintiff  avers  that,  having  occasion  to  have  a  portion  of 
said  tract  surveyed,  which  he  had  sold  to  the  defendants,  or  some  of  tliem,  he 
ascertained  for  the  6rst  time  that  said  tract  did  not  contain  by  one  hundred 
acres,  or  thereabouts,  the  number  of  acres  which  the  said  John  G.  Bainey  rep- 
resented and  assured  plaintiff  that  said  tract  contained;  and  plaintiff  avers 
that  he  was  induced  by  such  representations  and  assurances  to  buy  the  same, 
and  that  such  representations  and  assurances  at  the  time  they  were  made 
were  false  and  untrue;  but  plaintiff  will  not  say  that  John  G.  Bainey  knew 
them  to  be  false  and  untrue,  but,  having  the  deeds  and  knowing  the  number 
of  acres  in  his  original  purchase  and  the  amount  of  land  he  had  sold,  plaintiff 
says  he  was  grossly  negligent  and  careless,  so  much  so  as  to  be  guilty  of  fraud 
and  wrong  to  this  plaintiff,  to  make  such  representations  and  assurances  to 
plaintiff,  and  thereby  inducing  him  to  buy  and  pay  three-fourths  of  the  pur- 
chase money  without  first  correctly  ascertaining  the  number  of  acres  in  said 
tract;  and  such  representations  and  assurances,  in  the  absence  of  knowledge 
or  putting  plaintiff  on  his  guard,  is  fraudulent,  and  the  injury  to  the  plaintiff 
will  be  great  and  irremediable  without  the  aid  of  the  court. 

"(12)  That  as  soon  as  the  plaintiff  ascertained  that  there  was  such  an  error 
in  the  number  of  acres  in  said  tract,  he  advised  Tabitha  E.  Bainey,  executrix 
of  John  G.  Bainey,  of  the  same,  and  offered  to  liave  said  land  surveyed,  and 
to  pay  for  all  the  land  in  the  tract,  and  claiming  that  there  should  be  an  abate- 
ment of  the  purchase  money  as  to  so  many  acres  as  upon  survey  were  found 
wanting,  and  plaintiff  avers  that  he  is  entitled  to  a  credit  for  this  amount, 
and  that  the  plaintiff  was  then  and  is  now  ready,  willing,  and  able  to  pay  what- 
ever balance  may  be  found  due  from  him  after  giving  lum  his  first  and  proper 
credits,  and  making  abatement  for  tiie  said  deficiency  in  said  land." 

After  other  allegations  of  the  threatened  sale,  his  right  to  credits,  etc.,  the 
complaint  concludes  with  the  following  prayer  for  judgment: 

"Whereupon  the  plaintiff  demands  judgment  that  an  account  be  taken  by 
the  clerk  of  this  court  of  all  payments  made  by  the  plaintiff  to  John  G.  Bainey 
during  his  life,  or  to  his  personal  representative  and  executrix  since  his  death; 
and,«econ(2,  what  abatement,  if  any,  of  the  purchase  money  the  plaintiff  is  en- 
titled to  on  account  of  any  deficiency  in  the  number  of  acres  in  the  land  sold 
him;  and,  in  order  to  ascertain  this  deficit,  may  there  be  a  survey  of  said 
tract  of  land,  in  order  to  ascertain  the  number  of  acres  therein.  And  that,  in 
the  mean  time,  during  the  pendency  of  this  action,  the  defendant  P.  B.  John- 
son, trustee,  be  restrained  and  enjoined  from  selling  said  land  or  any  part 
thereof,  or  further  proceeding  under  said  deed  of  trust,  until  the  further  order 
of  this  court.  And  may  the  court  grant  to  the  plaintiff  such  other  and  further 
relief  as  the  nature  of  his  case  may  require." 

The  defendant  Tabitha  Bainey  wnose  answer  is  adopted  by  the  other  de- 
fendants, in  answer  to  the  complaint  alleges: — 
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"(1)  For  a  defense  to  the  said  action,  and  in  bar  of  relief  therein  sought, 
that  the  plaintiff  ought  not  to  be  admitted  to  institute  or  maintain,  this  ac- 
tion,  nor  to  have  the  relief  sought  by  him,  and  is  estopped  so  to  do;  for  that 
all  matters  in  controversy  touching  the  sale  of  land  mentioned  in  the  com- 
plaint were  fully  and  finally  settled  and  adjudicated  in  a  certain  action  here- 
tofore begun  and  determined  in  this  court,  wherein  John  G.  Rainey,  now  de- 
ceased, and  Tabitha  E.  Rainey,  this  defendant,  were  plaintiffs,  and  J.  H.  An- 
derson (the  present  plaintiff^  was  the  defendant,  which  said  action  was  so 
finally  disposed  of  and  ended  under  a  judgment  of  this  court  duly  had  and 
rendered  at  spring  term,  1884,  thereof,  which  judgment  was  based  upon  the 
written  terms  of  compromise  and  settlement  duly  signed  by  the  parties  and 
their  attorneys  on  the  14th  day  of  May,  1884,  as  may  be  fully  seen  by  inspec- 
tion of  the  papers  and  proceedings  constituting  the  judgment  roll  in  said  ac- 
tion, and  of  which  record  a  complete  exemplification  will  be  attached  hereto, 
if  and  when  required,  and  of  which  record  is  now  attached  a  copy  of  said 
written  agreement  marked  'Exhibit  A,' judgment  thereupon  marked  'Ex- 
hibit B,'  and  of  the  order  of  survey  therein  marked  'Exhibit  C;'  and  this  de- 
fendant claims  the  benefit  of  this,  her  plea  in  bar,  as  fully  and  amply  in  all  re- 
spects as  if  it  had  arisen  upon  demurrer. " 

Further  answering,  among  other  things,  she  denies  that  the  sale  of  the  land 
was  by  the  acre,  as  alleged,  but  says  it  was  a  "sale  of  898  acres,  more  or  less, 
at  the  price  of  $8,930,  as  may  be  seen  by  reference  to  the  contract. 

"(5)  That  it  is  true,  as  alleged  in  article  7,  that  no  actual  survey  of  the 
land  was  had  at  the  time  of  the  contract  referred  to,  but  she  doth  aver  that 
it  would  have  been  had  if  required,  and  that  John  G.  liainey  made  no  repre- 
sentations than  such  as  were  proper  and  usual  in  such  transactions;  and  she 
expressly  denies  the  inferential  statement  of  imposition  in  said  article  pleaded 
by  innuendo. 

"(6)  That  as  to  the  allegations  of  article  10,  she  could  not  answer  of  her 
own  knowledge  as  to  whether  the  same  are  true  or  not,  but  doth  aver  that  the 
plaintiff  is  estopped,  as  herein  before  pleaded,  to  bring  in  question  the  quan- 
tity of  land. 

"(7)  That  the  allegations  and  charges  of  fraud  contained  in  article  11  are 
expressly  denied,  and  she  doth  aver  that  the  allegations  therein  as  to  the  plain- 
tiff's first  knowledge  of  a  deficiency  are  inconsistent  with  his  answer  in  the 
original  suit  above  referred  to,  and  are  immaterial  under  the  defendant's  plea 
of  estoppel  in  this  cause. 

"(8)  That  the  allegations  of  article  7  are  not  true  as  stated,  and  the  defend- 
ant avers  that  she,  having  heard  that  the  plaintiff  w^as  setting  up  claims  of 
deficiency  in  quantity,  sent  him  word  to  come  and  see  her  and  let  her  know 
whether  the  report  was  true,  but  he  failed  so  to  do,  and  it  is  not  true  that  he 
offered  to  have  the  land  surveyed  as  alleged;  and  she  denies,  upon  informa- 
tion and  belief,  that  the  plaintiff  is  ready,  willing,  and  able  to  comply  with  his 
contracts  and  agreements ;  and  she  doth  charge  that  this  plaintiff  hath  brought 
this  suit,  with  its  disingenuous  and  unfair  pleadings,  for  mere  purposes  of 
delay. 

"(11)  That  this  defendant  is  advised  that  this  action  of  the  plaintiff  is  in- 
equitable, unjust,  illegal,  and  not  fit  to  be  entertained  by  the  court,  and  is 
further  advised  that,  at  all  events,  the  plaintiff's  prayer  for  an  account,  a  sur- 
vey, and  for  a  continuous  injunction,  cannot,  in  equity,  be  heard  or  allowed 
only  upon  the  condition  that  the  compromise  and  settlement  and  judgment 
thereon  (based  as  they  were  upon  an  abatement  of  one  thousand  dollars  from 
the  purchase  money  due)  be  set  aside,  and  the  said  original  suit  brought  for- 
ward on  the  docket,  and  set  down  for  hearing,  so  as  to  place  the  parties  and 
privies  to  said  action  in  statu  quounder  their  original  right.  Wliereupon  the 
defendant  demands  judgment — First,  that  this  action  be  dismissed;  oT,secondp 
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that  the  original  suit  he  reinstated  on  the  docket,  and  set  down  for  hearing 
upon  the  pleadings  therein;  and,  thirdf  to  such  other  and  further  relief  as  she 
may  be  entitled  unto." 

On  the  30th  of  May,  1887,  the  case  was  heard  before  Boykin,  J.,  at  Cham- 
bers, "upon  the  pleadings,  proofs,  and  exhibits  adduced, — the  verified  com- 
plaint and  answers  being  treated  as  affidavits  duly  made  for  the  liearing;" 
who  found  as  facts  that — ^^ First.  The  allegations  of  fraud  set  forth  in  the 
complaint  are  not  true.  Second.  That  the  judgment  rendered  at  spring  term, 
1884,  of  Rockingham  superior  court,  by  his  honor,  A.  A.  McKoT,  upon  the 
terms  of  compromise  therein  referred  to  in  the  case  of  John  G.  Hainey  and  wife 
against  J.  H.  Anderson,  touching  the  subject-matter  involved  in  thesuitnow 
before  the  court,  was  and  is  a  final  and  complete  determination  of  the  rights 
of  the  paities  up  to  the  date  of  said  judgment;  and  the  plaintiif  in  the  present 
action  is,  by  the  said  judgment  in  said  former  cause,  estopped  from  asking 
Any  relief  as  to  the  quantity  of  the  land  sold  by  Bainey  and  wife  to  Anderson,  and 
as  to  any  transactions  had,  or  payments  made,  before  and  up  to  the  date  of, 
said  judgment.  And  the  court  further  finds  that  there  was  no  agreement  to 
sell  said  land  by  the  acre,  but  the  contract  was  for  the  sale  by  the  quantity." 
It  was  referred  to  James  M.  Andrews,  to  take  and  state  an  account  of  all  pay- 
ments, and  report.  The  plaintiff  excepted.  The  cause  being  heard  again  by 
Gilmer,  J.,  at  chambers,  at  Wentworth,  on  the  30th  day  of  July,  1887,  the 
parties  having  agreed  to  the  credits  to  which  the  plaintiff  is  entitled,  and 
avoiding  an  account,  and  the  plaintiff  moving  his  honor  to  continue  the  in- 
junction ^ntil  the  Unal  hearing  of  the  cause,  upon  consideration  of  the  proofs, 
the  same  being  those  adduced  before  Boxkix,  J.,  his  honor  refuses  to  furtiier 
continue  the  injunction,  to  wliich  plaintiff  excepts  and  appeals,  giving  notice 
thereof;  which  was  accepted  by  defendants. 

It  is  conceded  by  the  able  and  learned  counsel  for  the  plaintiff  that  there  was 
no  warranty  as  to  the  quantity  of  the  land,  and  he  bases  his  equity  upon  the 
alleged  fraud  practiced  upon  him  by  John  G.  Rainey  in  representing  that  the 
tract  contained  893,  when  in  fact  as  alleged,  it  contained  only  about  793;  that 
the  sale  was  made  at  $10  per  acre,  and  not  in  solido,  by  the  quantity;  "and 
that  the  representations  and  assurances"  in  regard  to  the  quantity  were  false. 
He  does  not  charge  that  the  vendor  "knew  them  to  be  untrue;"  on  the  con- 
trary, he  seems  careful  not  to  so  charge,  for  he  states  in  his  complaint  that  he 
"will  not  say  that  Jojin  G.  Rainey  knew  them  to  be  false  and  untrue,"  and 
the  only  grounds  upon  which  the  charge  of  fraud  is  based  are  set  out  in  para- 
graphs 7,  10,  and  11  of  the  complaint,  and  it  is  insisted  by  his  counsel  that  by 
reason  of  the  representations  and  assurances  of  the  vendor,  upon  which  the 
plaintiff  relied,  he  was  thrown  off  his  guard,  and  was  Induced  to  purchase 
without  demanding  a  survey.  It  is  conceded,  the  written  contracts  and  deeds 
all  show  that  the  boundaries  of  the  land,  with  courses  and  distances,  were 
given,  andsit  was  within  the  easy  power  of  the  plaintiff  to  ascertain  the  quan- 
tity embraced  within  those  boundaries  and  whether  it  was  "more or  le$s"  than 
893  acres.  It  is  also  to  be  supposed  that  the  muniments  of  the  vendor^ s  title 
were  of  record,  and  accessible  to  him ;  and  if  the  record  had  disclosed  a  vari- 
ance, whether  as  to  title  or  quantity,  from  the  representations  of  the  vendor, 
he  should  have  known  it.  It  was  his  duty  to  have  known  it,  for  he  is  charged 
with  a  knowledge  of  the  record,  and,  as  he  accepted  a  deed  giving  the  bound- 
aries and  calling  for  893,  "more  or  less,"  it  would  seem,  nothing  more  appear- 
ing, that,  so  far  from  the  vendor  being  so  "grossly  negligent  and  careless, "  in  re- 
gard to  the  representations,  as  to  be  guilty  of  fraud,  the  plaintiff  himself  was 
grossly  negligent  and  careless  in  failing,  either  to  inform  himself  as  to  whetlier 
the  quantity  was  more  or  less,  or  to  require  tlie  vendor  to  Warrant  that  it  was  at 
least  not  less;  and  it  is  too  late,  after  a  delay  of  more  than  thirteen  years,  dur- 
ing all  which  time  he  was  in  possession,  to  ask  the  court  to  find,  by  implication, 
that  there  was  fraud,  when  the  plaintiff  himself  will  not  charge  that  the  party 
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making  the  representations  knew  tbem  to  be  ftilse,  but  only  that  he  induced  him 
to  buy  and  received  a  portion  of  the  purchase  money,  "without  first  correctly 
ascertaining  the  number  of  acres  in  the  tract."  Fraud  should  be  positively 
charged,  and  not  by  implication.  McJlMne  v.  Manning ^  Winst.  Eq.  60.  In  the 
substituted  contract  of  January  27, 1879,  the  consideration  is  put  at  $9,775.54, 
and  though  it  does  not  appear,  it  is  probable  that  that  was  the  amount  then 
due  on  the  original  contract  of  purchase,  increased  by  interest;  and,  assuming 
it  to  be  so,  it  serves  to  show  that  it  was  to  be  paid  for  "  893  acres,  more  or  less,  *' 
as  indicated  in  the  first  contract,  and  that,  while  910  per  acre  was  the  guide 
or  estimate  by  which  the  aggregate  was  arrived  at,  it  was  not  within  the  con* 
templation  of  the  parties  that  the  price  could  be  varied  from  that  named  in 
the  deed,  if  there  should  prove  to  be  more  or  less  than  893  acres.  It  will 
hardly  be  insisted  that  by  the  terms  of  the  contract,  if  upon  a  survey  made 
within  a  reasonable  time,  in  the  absence  of  any  agreement  other  than  those 
set  forth,  the  laiid  should  have  been  found  to  contain  10  or  20  acres  more,  the 
vendor  could  have  demanded  SlOO  or  $200  more;  or,  if  it  should  have  been 
found  to  contain  10  or  20  acres  less,  the  purchaser  could  have  claimed  an 
abatement  of  $100  or  $200,  in  the  absence  of  any  fraudulent  representation 
or  act  of  the  vendor;  and  to  make  such  representation  fraudulent  it  must 
have  been  false,  and  known  to  be  so,  and  made  with  the  intent  to  deceive;  or. 
unless  the  discrepancy  should  be  so  great  as  to  warrant  a  correction  of  the 
contract  or  deed  upon  the  ground  of  mistake,  as  in  Wilcoaxm  v.  Calloway,  67 
N.  C.  463;  Gentry  v.  Hamilton,  8  Ired.  Eq.  376;  Leigh  v.  Crump,  1  Ired. Eq. 
299;  Newaome  v.  Bufferlow,  1  Dev.  Eq.  379;  Pugh  v.  Brittain,  2  Dev.  Eq. 
84;  Pharr  v.  RtissflU  7  Ired.  Eq.  222;  and  like  cases. 

But  whatever  may  have  been  the  character  of  the  representations  made  by 
liainey  to  the  plaintiff  at  the  time  of  the  first  contract  of  sale  in  1873,  and  as- 
suming that  they  continued  to  operate  upon  the  mind  of  the  plaintiff,  and  that 
the  substituted  contract  of  1879  was  entered  into  under  the  continuing  mis- 
apprehension as  to  the  quantity,  and  that  the  discrepancy  was  so  great  as  to 
have  entitled  him  to  have  the  deed  corrected,  no  such  claim  could  avail  him 
after  the  compromise  of  the  action  instituted  in  1882  to  enforce  compliance 
with  the  contract  of  January,  1879.  In  that  action  the  very  question  of  quan- 
tity was  raised  by  the  answer  of  the  then  defendant,  the  present  plaintiff,  and 
he  asked  for  an  abatement  of  the  purchase  money  by  reason  of  the  alleged  fact 
that  the  vendor  could  not  make  title  to  25  or  30  acres  claimed  by  the  devisees 
of  Brodnax,  and  at  his  instance  there  was  an  order  of  survey.  This  action 
was  compromised  upon  the  terms  set  out  in  the  record,  and  it  would  test  the 
credulity  of  the  most  simple  and  confiding,  after  reading  the  answer  of  the 
plaintiff  to  that  action,  to  suppose  that  he  woifld  continue  to  be  misled  and 
deceived  by  the  representations  of  Rainey,  and  that,  when  he  entered  into  the 
compromise  and  the  original  contract?  price  was  abated  by  $1,000  and  interest, 
for  an  alleged,  but  controverted,  failure  of  title  to  25  or  30  acres,  he  was  still 
to  get  893  acres;  and,  as  it  is  alleged  that  begets  only  793,  a  further  abatement 
of  $1,000  is  claimed.  No  deed  was  executed  by  Rainey  and  wife  to  carry  the 
contract  into  execution  until,  and  in  pursuance  of,  the  compromise,  and  the 
deed  and  deed  of  trust  give  the  same  boundaries  and  courses  and  distances  as 
the  original  contract,  and  describe  it  as  containing  '* eight  ninety-three,  more 
or  less;"  and,  assuming  that  the  plaintiff,  when  he  accepted  the  deed,  thought 
that  he  was  getting  898,  and  not  less,  it  is  mathematically  certain,  and  he  is 
obliged  to  have  known,  that  he  was  not  to  pay  for  it  by  the  acre,  at  $10  per 
acre,  for  $1,000,  having  been  abated  from  the  price,  reduced  it  to  less  than 
nine  dollars  per  acre.  But  it  is  insisted  that  the  $1,000  abated  at  the  time  of 
the  compromise  had  not  reference  to  quantity,  but  was  on  account  of  failure 
of  title  to  the  land  claimed  by  the  devisees  of  E.  T.  Brodnax;  and  the  folio  wing 
statement  is  presented  by  counsel  to  show  the  wrong  and  injustice  to  which 
the  plaintiff  will  be  subjected  if  the  judgment  below  shall  stand: 
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898  acres  @  910  per  acre»  as  estimated  by  parties,  gives       •    $8»930  00 
Deduct  cash  payment,        •  .  .  •  .  1,000  00 

•7,930  00 
Deduct  abatement  on  account  of  Brodnax  land*         •  •      1,000  00 


•6,930  00 
227i|  acres  resold  to  vendors,  eHHO.        •  •  .  2.275  00 

•4,655  00 
Deduct  cash  paid  prior  to  May  1, 1884,  -  •  •         700  30 

•3,954  70 
242  acres  resold  to  vendor's  sons,  &  •lO.  •  •  2,420  00 


•1.534  70 
And  he  insists  that,  taking  the  number  of  a^es  to  be  793,  and  applying  the 
credit  of  •l.OOO  for  the  deficiencv,  it  will  leave  a  balance  of  only  ^535  of  prin- 
cipal money,  instead  of  •1,534.70,  as  above.  Tbis  is  erroneous*  Deducting 
the  ^1,000  and  interest  abated  on  account  of  the  Brodnax  land  from  the  con- 
tract price,  and  ^7,930  are  left,  which  would  reduce  the  price  per  acre  of  893 
acres  to  less  than  nine  dollars.  But  the  plaintifl  alleges  in  his  complaint  that 
he  has  paid  three-fourths  of  the  purchase  money;  but  it  appears,  as  is  alleged 
by  the  defendants,  that  much  the  greater  portion  of  this  was  by  a  resale  of  the 
land  at  •lO  per  acre,  and  the  •1,000  abatement  on  account  of  the  Brodnax 
land.  So,  assuming  that  he  will  get,  after  deducting  the  quantity  resold,  only 
873  acres,  as  insisted,  he  will  get  it  at  a  cost  of  less  than  $10  per  acre. 

But,  after  remaining  in  possession  for  about  14  years,  under  a  contract  and 
deed  giving  the  boundaries,  and  after  failing  to  meet  his  obligations  first  en- 
tered into,  and  entering  into  a  new  or  substituted  contract,  and  after  litiga- 
tion in  an  action  brought  against  him  to  enforce  that  contract,  in  which  the 
very  defense  set  up  raised  the  question  of  boundary  and  quantity,  which  could 
have  been  settled  by  the  survey  which  was  ordered  by  the  court  at  the  instance 
of  the  present  plaintiff,  and  when  by  ordinary  diligence  and  care  any  mistake 
or  fraud  might  have  been  detected  and  exposed,  and  after  a  compromise  of 
that  action,  the  plaintiff  is  precluded,  and  is  not  entitled  to  the  relief  sought 
in  this  action.  The  very  question  could  have  been  disposed  of  in  the  action  of 
Bainey  and  wife  against  the  plaintiff,  which  was  compromised ;  and  it  is  against 
the  policy  of  the  law  to  allow  a  multiplicity  of  suits  about  the  same  matter; 
and,  as  was  said  by  Ruffin,  J.,  in  TutUe  v.  Harrill,  85 N.  C. 456:  "The  plea 
of  res  adjfidioata  applies  not  only  to  points  upon  which  the  court  was  actually 
required  to  pronounce  Judgment,  but  to  every  point  which  properly  belonged 
to  the  subject  of  the  issue,  and  which  the  parties,  exercising  reasonable  dili- 
gence, might  have  brought  forward."  See,  also,  Wilson  v.  Land  Co.,  77  N. 
G.  445,  and  Yates  v.  Yates,  81  N.  C.  397. 

If  in  a  contract  for  the  purchase  of  land  a  party  fails  to  avail  himself  of 
those  sources  of  information  readily  within  his  reach,  and  chooses  to  rely  upon 
representations  which,  though  not  true,  were  not  made  with  any  false  and 
fraudulent  intent,  the  maxim  of  caveat  emptor  applies,  as  it  does  to  personal 
property,  and  courts  will  not  aid  the  purchaser.  Walsh  v.  Hall,  66  N.  G. 
288.    There  is  no  error. 
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(99  N.  C.  49)  ^  ^ 

Short  v.  Blount. 
(Suprerne  Court  of  North  Carolina.    February  21,  1888.) 

KBOOTIA.BLB  IN8TEUMBNT8— AOCBPTANCE— WhAT  CoNSTITUTBS. 

The  drawee  of  an  order,  on  presentment  and  demand,  after  taking  time  to  ooa- 
sider,  told  the  payee,  **!  think  tnere  will  be  money  enougn  to  paTyou,  and  it  will  be 
all  right,  and  I  will  pay  it.  **  On  another  occasion,  the  payee'^s  agent  asked  the 
drawee  about  the  order,  and  he  said  he  "^ would  not  pay  it  that  afternoon;  but  tell 
Short  [the  payee]  it  is  all  right,  and  I  will  pay  it;**  ana  the  agent  so  informed  the 
payee.  jGTcld,  that  these  words,  though  not  in  writing,  in  absence  of  a  statute  re- 
quiring written  acceptances,  constituted  a  valid  acceptance. 

Appeal  from  superior  court,  Beaufort  county;  Avert,  Judge. 
J.  ff.  Smallf  for  plaintiff.     Geo.  H.  Browrit  for  defendant* 

Merrimon,  J.  This  action  began  before  a  justice  of  the  peace  to  recover 
the  money  specified  in  Che  order  sued  upon,  of  which  the  following  is  a  copy: 

"April  20,  1885. 

"Dr.  W.  A.  Blount  will  please  pay  E.  M.  Short  $58.55,  for  value  received, 
and  oblige.  J.  E.  Lordly." 

It  is  alleged  that  the  defendant,  on  whom  the  order  was  drawn,  accepted 
and  agreed  to  pay  the  same.  This  the  defendant  denied.  The  justice  of  the 
peace  gave  judgment  in  favor  of  the  defendant,  and  the  plaintiff  appealed  to 
the  superior  court.  In  the  latter  court,  on  the  trial,  it  was  in  evidence  that 
the  firm  of  Lordly  &  Gardner,  contractors,  had  contracted  in  writing  to  fur- 
nish all  material  at  their  own  expense,  and  build  and  complete  a  house  for 
defendant;  that  defendant  was  to  pay  so  much  therefor,  at  different  stages 
of  the  work,  if  done  as  per  contract,  and  completed ;  that  this  oi*der  was  drawn 
and  given  to  Short  by  Lordly,  for  material  Lordly  &  Gardner  used  in  this 
building.  £•  M.  Short  testifies  that  he  presented  the  order,  and  defendant 
would  not  pay  it,  complaining  that  the  contractors  had  overdrawn,  and  there 
was  not  that  due  them,  and  they  were  not  progressing  and  doing  their  work 
according  to  contract,  and  said,  *'Let  me  see  Lordly  first. "  ^ext  day,  defend- 
ant told  plaintiff  he  thought  he  would  have  to  lose  $46.  About  10  days 
after.  Dr.  Blount  said  to  plaintiff,  "I  think  there  will  be  money  enough  to 
pay  you,  and  it  will  be  all  right,  and  I  will  pay  it. "  The  next  Saturday  after 
date  of  order,  witness  sent  Hancock  to  Dr.  Blount.  He  did  not  get  the 
money.  Some  time  in  July  or  August,  Dr.  Blount  said  he  could  not  pay  the 
order.  The  order  was  left  with  him  by  witness  when  first  presented,  and  re- 
tained by  Blount,  with  plaintiff's  consent,  until  shortly  before  the  magistrate's 
trial.  Hancock  testified  that,  at  Short's  request,  he  went  to  see  defendant, 
and  presented  an  order  for  laths  for  seven  dollars  whicli  Short  had  on  Blount, 
and  which  Short  had  delivered  to  Lordly  on  Blount's  special  order.  That 
Blount  paid  this  order,  and  witness  asked  him  about  the  other  order.  Blount 
said  he  "would  not  pay  it  that  afternoon;  but  tell  Short  it  is  all  right,  and  I 
will  pay  it,"  which  reply  witness  communicated  to  plaintiff.  This  evidence 
was  denied  by  defendant,  who  also  testified  that  he  had  no  funds  of  Lordly, 
and  that  the  contractors  never  completed  the  contract:  that  he  completed  it, 
and  the  house  cost  him  more  than  the  contract  price.  Flaintifi'  testified  that, 
according  to  his  calculation,  there  ought  to  have  been  enough  money  in 
Blount's  hands  to  pay  the  order  at  its  date.  The  plaintiff  requested  the  court 
to  charge  the  jury:  "(1)  If  the  defendant,  on  being  presented  by  Hancock, 
plaintiil's  agent,  with  this  draft,  conveyed  the  impression  such  as  to  satisfy 
an  intelligent  man  that  he  would  pay  this  draft,  and  tliis  order  was  accepted 
by  plaintiff,  the  defendant  is  liable.  (2)  If  the- defendant,  the  drawee,  re- 
tained the  order  or  draft  from  the  day  when  it  was  presented,  April  20,  1885, 
and  his  acts  and  conduct  indicated  an  intention  to  comply  with  request  of 
drawer;  or  if  defendant,  by  telling  plaintiff  he  would  pay  it,  or  by  message 
sent  by  Hancock,  justified  plaintiff  in  drawing  conclusion  that  drawee  in- 
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tended  to  accept  it, — should  be  regarded  as  an  acceptance,  and  defendant  is 
liable."  The  court  declined  the  various  written  instructions,  and  instructed 
the  jury  as  follows,  in  writing:  "(1)  That,  if  the  jury  believe  the  testimony 
of  plaintiff,  defendant  did  not  accept  the  draft  on  Monday  in  the  drug-store, 
and  the  only  question  arising  out  of  his  testimony  is  whether,  on  the  next 
day,  the  defendant  said  to  plaintiff,  (as  testified  by  plaintiff,)  *1  think  there 
will  be  money  enough  to  pay  it,  and  it  will  be  all  right,  and  I  will  pay  it,'  and 
whether,  if  he  did  use  those  words,  it  amounted  in  law  to  an  acceptance. 
The  court  holds  this  language  is  too  uncertain  and  equivocal  to  amount  to 
an  acceptance.  The  court  also  instructs  you  (2)  that  the  language  alleged  to 
have  been  used  by  defendant  when  plaintiff's  agent,  Hancock,  demanded 
payment  of  the  order,  to- wit,  •  I  cannot  pay  it,  [mejming  the  order  sued  on] 
but  tell  Mr.  Shoi*t  [the  plaintiff]  that  it  is  all  right,  and  I  will  pay  it,' — does 
not  amount  to  an  acceptance  in  law  on  the  part  of  the  defendant."  Plaintiff 
excepted  to  the  refusal  of  the  court  to  instruct  the  jury  as  requested,  and  to 
the  instructions  given  in  lieu.  The  jury  found  the  issue  submitted  in  favor 
of  defendant;  the  court  gave  judgment  accordingly  for  the  defendant,  and  the 
plaintiff  appealed  to  this  court. 

By  the  acceptance  of  a  bill  of  exchange  is  meant  the  act  or  declaration  by 
which  the  drawee  therein  named  evinces — makes  manifest — his  assent  and 
agreement  to  comply  with,  and  be  bound  by,  the  request  and  order  contained 
in  the  bill  directed  to  him,  according  to  its  tenor,  if  the  acceptance  be  abso- 
lute. It  is,  in  substance,  an  agreement  to  pay  the  sum  of  money  specified  in 
the  bill  as  therein  directed.  1  Chit.  Bills,  281;  Story,  Bills,  §  238;  1  Pars. 
Notes  &  B.  281.  No  particular  words,  or  form  of  words,  or  manner,  are 
necessary  to  a  valid  acceptance,  but  it  should  generally  be  in  writing,  because 
this  is  orderly,  promotes  the  convenience  of  business  transactions,  renders 
them  more  certain,  and  facilitates  the  proof  of  acceptance.  Writing,  how- 
ever, is  not  essential,  in  the  absence  of  statutory  regulation  requiring  it.  The 
acceptance  may  be  verbal  or  in  writing.  Either  method  is  valid,  but  it  must 
appear  by  express  words  or  reasonable  implication.  The  intention  of  the  ac- 
ceptor to  pay  the  bill  must  clearly  appear,  in  whatever  manner  evinced.  Usu- 
ally, the  donee  makes  his  acceptance  by  writing  his  name  across  the  face  of 
the  bill,  and  just  over  it  the  word  "Accepted;"  but  it  may  be  made  by  any 
word  or  phraseology  implying  substantially  the  same  thing.  Any  words  used 
by  the  drawee  to  the  drawer  or  holder,  or  the  agent  of  either,  which  by  rea- 
sonable intendment  signify  that  he  honors  the  bill,  (will  pay  it,)  will  amount 
to  an  acceptance.  And  though  he  may  not,  on  presentment  of  the  bill,  ac- 
cept at  once,  if  he  afterwards  does  so,  this  will  be  suflQcient  to  bind  him,  al- 
though the  holder  would  have  the  right  to  insist  upon  prompt  acceptance  ac- 
cording to  the  terms  of  the  bill.  Now,  if  the  evidence  produced  on  the  trial 
be  accepted  as  substantially  true,  we  think  that  what  the  defendant  said  and 
did  was  an  acceptance  of  the  order  in  question.  He  at  first,  in  the  month  of 
April,  refused  to  pay  it,  on  the  ground  that  the  contractors  had  "overdrawn." 
He  took  the  order,  and  kept  it  until  shortly  before  the  action  began,  on  the  8th 
of  August,  1885.  He  said,  having  in  view  some  disposition  of  it,  "Let  me 
see  Lordly  first."  About  10  days  after  first  seeing  the  order,  having  it  in  his 
possession,  he  said  to  plaintiff,  "I  think  there  will  be  money  enough  to  pay 
you,  and  it  will  be  all  right,  and  I  vyill  pay  it."  Afterwards  the  plaintiff 
sent  to  the  defendant  for  the  money.  It  was  not  paid.  After  that  time,  the 
plaintiff  again  sent  his  agent,  who  asked  the  defendant  "about  the  other  or- 
der," the  one  in  question.  The  latter  said  he  "would  not  pay  it  that  after- 
noon; but  tell  Short  [the  plaintiff]  it  is  all  right,  and  I  will  pay  it."  The 
agent  so  informed  the  plaintiff.  The  defendant  thus  cautiously  took  ample 
time  to  examine  the  state  of  the  drawer's  account  with  himself,  and  to  de- 
termine whether  or  not  he  would  agree  to  pay  the  order.  After  such  consid- 
eration, understanding  the  whole  matter, — it  must  fairly  be  so  taken, — he 
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said,  without  qaalifloation,  to  the  plaintiff's  agent,  "Tell  Short  it  [the  orderl 
is  all  right,  and  I  will  pay  it."  The  defendant  was  fully  advised.  He  must 
have  understood  the  purport  of  his  language.  It  was  plain,  direct,  and  posi- 
tive, and  an  absolute  promise  to  pay  the  order.  He  could  scarcely  have  em- 
ployed more  unequivocal  or  more  pertinent  words.  If  he  made  the  promise  to 
pay,  he  accepted  the  order,  and  impliedly  admitted  that  he  had  money  of  the 
drawer  to  pay  it.  The  promise  was  to  pay  the  order  on  the  day  next  after  the 
promise;  he  said  he  would  not  pay  it  the  afternoon  of  the  day  he  made  it. 
The  defendant  testified  that  he  did  not  make  the  promise  last  mentioned. 
Whether  he  did  or  not  was  a  question  of  fact  for  the  jury  to  determine.  The 
court  instructed  the  Jury  that  the  promise  was  not  an  acceptance,  if  made. 
We  think  it  was,  if  the  evidence  taken  as  a  whole  is  true. 

There  is  error,  and  the  plaintiff  is  entitled  to  a  new  trial.    To  that  end,  let 
this  opinion  be  certified  to  the  superior  court.    It  is  so  ordered. 


aOO  N.  O.  847)  „  „ 

Hughes  v.  Boone. 
(Supreme  Court  of  North  Ca/rolina.    February  27, 1888,) 

AfPBAL — RbQUXSITBS  —  FlUNO    TBANSCBIFr  —  RULBS    OF    NOBTH    CaBOLINJL    SuFRBMB 

Court.  * 

Under  rule  2,  Sup.  Ct.  N.  C.  S  8,  providing  that  if  appellant  shall  fall  to  file  a  Iran. 
Bcript  before  the  caU  of  the  causes  from  the  district  from  which  it  comes,  is  oon- 
cluded,  during  the  week  appropriated  to  such  district,  a  motion  to  dismiss  will  lie; 
where  the  appeal  was  docketed  before  the  motion  was  made,  and  after  such  week 
the  motion  will  be  denied. 

Appeal  from  superior  court,  Northampton  county. 

Motion  to  dismiss  the  appeal,  under  rule  2,  Sup.  Ct.  N.  C.  §  8, providing  as 
follows:  '*lf  the  appellant  in  a  civil  action  shall  fail  to  bring  up  and  tile  a 
transcript  of  the  record  before  the  call  of  causes  from  the  district  from  which 
it  comes,  is  concluded,  during  the  week  appropriated  to  the  district,  at  a  term 
of  this  court  in  which  such  transcript  is  required  to  be  filed,  the  appellee,  on 
exhibiting  the  certificate  of  the  clerk  of  the  court  from  which  the  appeal  comes, 
or  a  certified  transcript  of  the  record,  showing  the  names  of  the  parties  thereto, 
the  time  when  the  judgment  was  taken,  the  name  of  the  appellant,  and  the 
date  of  the  settling  of  the  case  on  appeal,  if  any  had  been  filed,  and  filing  said 
certificate  with  the  court,  may  move  to  have  the  appeal  docketed  and  dismissed 
at  appellant*s  cost,  with  leave  to  the  appellant  during  the  term,  and  after  no* 
tice  to  the  appellee,  to  apply  for  the  redocketing  of  the  cause. " 

Merrihon,  J.  It  appears  that  S.  P.  Boone  obtained  a  judgment  against 
W.  H.  Hughes,  executor,  in  the  superior  court  of  the  county  of  Northampton, 
on  the  28th  day  of  January,  1888,  from  which  the  latter  appealed  to  this  court, 
but  he  did  not  docket  his  appeal  here  until  the  15th  of  February  next  there- 
after; so  that,  in  the  order  of  the  call  of  the  docket,  it  could  not  stand  for  ar- 
gument at  the  present  term.  On  the  20th  of  February,  the  appellee  moved  to 
docket  and  dismiss  the  appeal,  as  allowed  by  rule  2,  §  8;  suggesting  that  the 
appellant,  on  purpose,  failed  to  bring  up  his  appeal  as  promptly  as  he  might 
and  ought  regularly  to  have  done,  the  object  being  to  delay  the  disposition  of 
the  appeal  until  the  next  term  of  this  court.  The  motion  cannot  be  allowed, 
because  the  appellant  had  docketed  his  appeal  before  the  motion  was  made. 
Barhee  v.  Qreen,  91  N.  C.  158.  Moreover,  the  motion  was  not  made  until 
after  the  week  of  the  term  assigned  to  the  argument  of  appeals  from  the  dis- 
trict from  which  the  appeal  in  question  came,  and  there  was  no  notice  of  the 
motion  to  the  appellant  or  his  counsel.    Motion  denied. 
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(79  Ga.  658)  BiGOEBS  et  Ol.  V.  OWEN  et  oX. 

ySupreme  Cov/rt  of  Georgia.    February  13, 1888.) 

RBWAiti>— Withdrawal  of  Offbb— Assumpsit. 

In  an  action  to  recover  the  speciflc  amount  of  a  reward  offered  by  defendants 
*»for  the  delivery  to  the  sheriff  •  ♦  •  of  the  party  or  parties,  with  evidence  to 
convict,  *  *  «  "  it  appeared  at  the  trial  that  plaintiffs  arrested  a  woman ;  that  a 
committing  trial  was  had,  and  the  woman  discharged  for  want  of  sufQcient  evi- 
dence to  commit.  The  reward  was  then  withdrawn.  After  this,  under  a  promise, 
as  testified  to  by  plaintiff,  to  pay  what  the  services  were  worth,  the  same  woman 
was  arrested  by  puiintiff,  and,  upon  trial,  convicted.  Held,,  that  the  reward,  hav- 
ing been  withdrawn  before  the  services  contemplated  by  the  reward  had  been  per- 
formed, the  plaintiffs  could  not  recover  the  speolfio  reward,  neither,  under  the  de- 
claration, upon  a  quantum  meruiL 

Error  from  city  court  of  Columbus;  Ingram,  Judge. 
Peahody,  Brannon  f&  Battle^  for  plaintiffs  in  error.    Hatcher  d  Peahody^ 
for  defendants  in  error. 

Blandford,  J.^  McMichael  and  Owen  brought  their  action  of  assumpsit 
against  B.  A.  Biggers,  P.  J.  Biggers,  Jr.,  and  T.  J.  Pearce,  the  plaintiffs  in 
error  here,  in  the  city  court  of  (>>lumbus,  to  recover  a  reward  of  $500,  which 
they  alleged  had  been  offered  by  the  defendants.  The  offer  of  reward  was 
printed  as  an  advertisement  in  a  newspaper  in  CSolurnbus,  as  follows:  **We 
will  pay  $500,  the  above  reward,  for  the  delivery  to  the  sheriff  of  Muscogee 
county  of  the  party  or  parties,  with  evidence  to  convict,  who  administered 
the  poison  in  the  meal  which  proved  fatal  to  J.  W.  Biggers,  and  J.  F.  Bur- 
gess and  wife,  on  the  11th  of  November.  [Signed]  B.  A.  Biggers,  P.  J.  Big- 
gers, Jr.,  T.  J.  Pearce."  Upon  the  trial  of  the  case,  the  jury  rendered  a 
verdict  in  favor  of  the  plaintiffs  for  the  amount  of  the  reward,  $500. 

It  appeared  from  the  evidence  that  when  this  reward  was  offered  the  plain- 
tiffs arrested  a  certain  woman,  and  delivered  lier  to  the  sheriff  of  Muscogee 
county;  that  a  committing  trial  was  had  before  a  justice  of  the  peace,  and 
the  woman  discharged  for  the  want  of  sufficient  evidence  to  comniit.  The 
reward  was  then  withdrawn;  but  McMichael  testifies  that,  after  it  was  with- 
drawn, Pearce.  told  him  to  go  on;  that  he  would  pay  him  what  his  services 
were  worth.  After  this,  a  warrant  was  sued  out  for  the  same  woman  by  Mr. 
Pearce.  McMichael,  being  a  bailiff  in  the  court,  executed  the  warrant,  and 
arrested  her.  She  was  indicted  for  the  poisoning,  was  tried  and  convicted. 
The  judge  in  the  court  below  charged  the  jury  that  if  this  reward  was  offered, 
and  the  plaintiffs  thereupon  furnished  evidence  going  to  show  that  this  wo- 
man was  guilty  of  crime,  they  were  entitled  to  recover  the  amount  of  the  re- 
ward. The  court  was  requested  to  charge  that  if,  after  tliis  reward  was 
offered,  it  was  withdrawn  before  the  plaintiffs  performed  the  services  con- 
templated by  the  reward,  then  no  recovery  could  be  had  under  the  declara- 
tion in  this  case.  The  court  refused  to  give  this  in  charge  as  requested,  but 
charged  to  the  contrary.  We  think  the  court  erred  in  declining  to  charge  as 
requested,  and  in  charging  as  he  did.  An  offer  of  reward  is  nothing  more 
than  a  proposition;  it  is  an  offer  to  the  public;  and  until  some  one  complies 
with  the  terms  or  conditions  of  that  offer,  it  may  be  withdrawn.  This  is 
well-settled  law,  as  to  which  there  can  be  no  dispute;  and  counsel  in  this  case 
^id  not  contend  otherwise.  When  this  offer  of  reward  was  withdrawn,  and 
I'earce  at'terwai-ds  told  McMichael  to  go  on  with  the  case,  that  he  would  pay 
him  for  his  services,  Pearce  did  not  thereby  become  liable  to  pay  him  the 
amount  of  this  reward,  but  only  to  pay  him  for  the  value  of  his  services, 
tiud  tliis  is  not  an  action  upon' a  quantum  meruit  to  recover  the  value  of  such 
services,  but  is  an  action  to  recover  specifically  the  amount  of  this  reward, 

^Blbcxlbt,  C.  J.,  was  providentiaUy  prevented  from  presiding  in  this  case. 
v.5s.E.no.4 — 13 
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$500.  There  was  no  evidence  introduced  in  the  court  below  to  show  what 
the  value  of  the  services  were,  and  the  record  does  not  distinctly  show  what 
services  were  performed. 

^he  court  having  erred  in  failing  to  charge  as  requested,  and  in  charging 
the  jury  as  above  set  out,  we  consider  it  unnecessary  to  say  more  about  the 
case;  and  we  therefore  reverse  the  judgment.    Judgment  reversed. 


(80  Oa.  102) 

Hendricks  v.  McDaioel,  Governor. 
{Supri^me  C<yuH  of  Oeorgia.    February  13, 1888.) 

EVIDENCIB— HeARSAT— POSSESSORT  AOTIONS. 

In  an  action  involving  the  title  to  real  property,  the  admission  of  the  declarations 
of  tenants  in  possession  of  the  land  as  to  who  is  tne  owner  of  the  property  is  error. 

Error  from  superior  court,  Muscogee  county;  Smith,  Judge. 
Goetchius  c&  CfiappelU  for  plaintiff  in  error.    Peabody^  Brannon  <fe  Battle 
and  /.  H.  Worrilh  for  defendant  in  error. 

Blandford,  J.  In  this  case  it  appears  that  Amanda  Andrews  became  the 
surety  of  a  certain  pei-son  for  his  forthcoming  to  answer  to  a  criminal  charge. 
The  bond  was  estreated,  and  a  final  judgment  of  forfeiture  taken  in  behalf  of 
the  governor  against  Amanda  Andrews,  as  surety.  The  judgment  was  levied 
upon  a  certain  lot  of  land  in  the  city  of  Columbus;  and  Ella  N.  Hendricks, 
the  plaintiff  in  error  here,  interposed  a  claim  to  the  property.  Upon  the  trial 
of  the  claim  case,  the  sheriff  w&s  introduced,  and  testified  that  be  went  to 
this  land  and  found  certain  persons  in  possession  of  it,  and  asked  whether  it 
was  their  land  or  not,  and  they  said  it  was  not ;  that  they  had  rented  it  from 
Amanda  Andrews,  the  defendant  in  execution;  and  that  the  land  belonged  to 
her.  Claimant's  counsel  objected  to  this  testimony,  upon  the  ground  that  it 
was  illegal;  that  the  possession  of  Amanda  Andrews  could  not  be  proven  in 
that  way;  that  the  title  could  not  be  proven  by  the  sayings  of  the  parties  in 
possession  that  Amanda  Andrews  owned  the  land.  The  court  overruled  the 
objection,  and  allowed  the  evidence.  The  jury  found  the  property  subject, 
and  the  claimant  moved  for  a  new  trial,  which  the  court  refused,  and  the 
claimant  excepted. 

We  are  of  the  opinion  that  the  court  ought  not  to  have  admitted  this  testi- 
mony for  the  purpose  for  which  it  was  admitted.  We  do  not  think  that  the 
sayings  of  parties  in  possession  proved  that  Amanda  Andrews  herself  was  in 
possession.  While  such  statements  would  bind  those  parties  as  to  any  inter- 
est they  had  in  the  land,  they  were  clearly  inadmissible  in  this  case  to  show 
the  title  of  Amanda  Andrews  to  the  land.  This  testimony  may  have  ma- 
terially damaged  the  claimant.  The  claimant  put  in  a  deed  from  Amanda 
Andrews  to  her,  made  before  the  forfeiture,  and  claimed  that  she  was  a  bona 
fide  purchaser.  This  deed  was  assailed  by  the  plaintiff  in  execution,  upon 
the  ground  that  it  was  fraudulent;  and,  upon  the  trial  of  the  issue  of  whether 
the  deed  was  fraudulent  or  not,  these  sayings  of  the  tenants  may  liave  had  a 
very  powerful  influence  with  the  jury,  as  showing  that  Amanda  Andrews  was 
in  possession  after  the  deed  was  made,  as  a  badge  of  fraud.  But  we  do  not 
think  this  testimony  ought  to  have  been  admitted  for  the  purpose  for  which 
it  was  admitted ;  and  we  think  that,  on  account  of  this  error  of  the  court,  a 
new  trial  should  be  granted.    The  judgment  is  therefore  reversed. 


(79  Qa.  451)  CLEMENTS  ©.  TiLLMAN  e%  oX. 

(Supreme  Court  of  Oeorgixi,    February  18, 1888.) 

COHTBMFT— AlASBNATnrE  JUDaMlJNT— MONET  VeRDIOT. 

In  a  suit  in  Georgia,  by  a  legatee  against  the  executor  of  a  will,  for  an  account 
and  settlement,  the  jury  rendered  a  money  verdict  for  the  legatee,  and  the  court,  ia 
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ita  deoree,  oommanded  an  execution  to  issTie  on  the  goods  and  chattels  of  said  exec- 
utor, and,  in  case  the  same  is  returned  unsatisfied,  that  he  be  deemed  in  contempt 
of  such  decree.  Held,  that  the  verdict,  being  a  money  verdict,  was  enforceable  by 
execution,  and  that  in  the  absence  of  any  peculiaf  equities,  the  court  erred  in  in- 
cluding in  the  decree  the  alternative  order  for  contempt  on  lailure  to  pay. 

Error  from  superior  court,  Muscogee  county;  Smith,  Judge. 

Suit  by  Hattie  E.  Tillman  and  William  L.  Tillman,  plaintiffs  and  defend- 
ants in  error,  against  John  W.  Clements,  defendant  and  plaintiff  in  error,  for 
an  account  and  settlement  of  a  legacy  due  said  Hattie  E.  Tillman  under  the 
will  of  one  Jacob  A.  Clements,  John  W.  Clements  being  an  executor  of  the 
same. 

C,  J.  ThomtoUf  for  plaintiff  in  error.  L.  F.  Garrardf  for  defendants  in 
error. 

KiBBBE,  J.i  Hattie  E.  TiUman,  a  legatee  under  the  will  of  Jacob  A.  Clem- 
ents, deceased,  with  her  husband  and  trustee,  William  L.  Tillman,  filed  their 
bill  for  account  and  settlement  against  John  W.  Clements,  executor,  and  Sarah 
B.  Clements,  executrix,  of  said  will.  The  bill  contained  charges  of  misman- 
agement of  the  estate,  violations  of  the  provisions  of  said  bill,  and  non-pay- 
ment bj  the  executors  of  the  Interest  of  complainant  as  legatee.  The  defend- 
ants answered  the  bill;  but  as  their  answers  are  not  material  or  necessary  to 
an  understanding  of  the  errors  complained  of,  they  are  not  set  forth.  The 
jury  returned  the  following  verdict:  **  We,  the  jury,  find  that  Sarah  B.  Clem- 
ents has  no  property  or  effects  of  the  estate  of  Jacob  A.  Clements,  deceased, 
in  her  hands,  as  executrix  or  otherwise.  We,  the  jury,  further  find  that  John 
W.  Clements,  as  executor  of  tlie  will  of  Jacob  A.  Clements,  deceased,  has  now 
in  his  hands  the  sum  of  eight  hundred  and  ten  dollars  principal  and  five  hun- 
dred dollars*  interest,  belonging  to  Hattie  E.  Tillman,  as  legatee  under  the 
will  of  Jacob  A.  Clements. "  Upon  this  verdict  the  following  decree  was  ren- 
dered by  the  court:  "Whereupon,  the  premises  considered,  it  is  ordered,  ad- 
judged, and  decreed  by  the  court  that  the  complainant  do  recover  the  same 
sum  of  eight  hundred  and  ten  dollars  principal  and  the  further  sum  of  five 

hundred  dollars  interest  to  this  date,  and  the  further  sum  of dollars, 

costs  of  suit  in  this  behalf  laid  out  and  expended,  for  which  said  several  sums 
let  execution  issue,  to  be  levied  in  the,first  place  of  the  gooJs  and  chattels, 
lands  and  tenements,  of  said  Jacob  B.  Clements,  deceased,  in  the  hands  of 
John  W.  Clements,  executor  of  the  will  of  said  Jacob  A.  Clements,  if  to  be 
found;  and  if  not  to  be  found,  then  to  be  levied  of  the  personal  goods  and 
chattels,  lands  and  tenements,  of  said  John  W.  Clements.  It  is  further  or- 
dered and  decreed  by  said  court  that  the  said  John  W.  Clements  do  satisfy  and 
pay  the  aforesaid  amounts,  principal.  Interest,  and  costs*  to  the  said  complain- 
ant, on  or  before  the  first  day  of  January  next;  and,  in  default  thereof,  that 
he  be  held  and  deemed  to  be  in  contempt  of  the  order  and  decree  of  this  court." 
Plaintiff  in  error  excepts  to  the  following  portion  of  the  decree  of  the  court: 
"It  is  further  ordered  and  decreed  by  said  court  that  the  said  John  W.  Clem- 
ents do  satisfy  and  pay  the  aforesaid  amounts,  principal,  interest,  and  costs, 
to  the  said  complainant,  on  or  before  the  first  day  of  January  next;  and,  in 
default  thereof,  that  he  be  held  and  deemed  to  be  in  contempt  of  the  order 
and  decree  of  this  court;"  and  says  the  court  erred  in  rendering  a  decree  to 
be  enforced  by  attachment  for  contempt — "First,  because  the  verdict  was  a 
money  verdict,  and  the  same  could  only  be  enforced  by  execution;  second,  b^ 
cause  the  verdict  of  the  jury  was  a  money  verdict,  and  could  not  be  enforced 
by  an  attachment  for  contempt,  and  could  only  be  enforced  by  execution; 
tJiird,  because  the  verdict  of  the  jury  was  a  money  verdict,  and  was  a  debt, 
and  to  enforce  the  decree  by  an  attachment  for  contempt  would  be  to  imprison 

^Blandford,  J.,  being  disqualified,  Judge  Kibbbb,  of  the  Oconee  circuit,  was  deslj^ 
nated  to  preside  in  his  stead. 
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the  defendant  for  debt,  which  is  prohibited  by  the  constitution  of  the  state; 
fourth^  because  the  decree  sought  and  moved  for  provides  both  for  the  en- 
forcement of  it  by  execution*  and  an  attachment  for  contempt;  and  the  com- 
plainant should  be  required  to  elect  whether  she  would  proceed  to  enforce  it 
by  execution  or  attachment  for  contempt  if  the  court  determined  that  it  could 
be  enforced  by  attachment  for  contempt." 

Originally,  in  the  absence  of  statutes  providing  otherwise,  decrees  of  courts 
of  equity,  of  whatever  kind  or  nature,  operated  strictly  and  exclusively  in 
personam*  The  only  remedy  for  their  enforcement  was  by  what  is  termed 
*' process  of  contempt,"  under  which  the  party  failing  to  obey  them  was  ar- 
rested and  imprisoned  until  he  yielded  obedience,  or  purged  the  contempt  by 
showing  that  disobedience  was  not  willful,  but  the  result  of  inability  not  pro- 
duced by  his  own  fault  or  contumacy.  The  writ  of  assistance  to  ddiver  pos- 
session, and  even  the  sequestration  to  compel  the  performance  of  a  decree, 
are  comparatively  of  recent  origin.  Our  statutes  expressly  provide  that  '*all 
orders  and  decrees  of  the  court  may  be  enforced  by  attachment  against  the 
person ;  decrees  for  money  may  be  enforced  by  execution  against  the  property. " 
Code,  §  3099.  "A  decree  in  favor  of  any  party,  for  a  specific  sum  of  money, 
or  for  regular  installments  of  money,  shall  be  enforced  by  execution  against 
property  as  at  law."  CJode,  §  4215.  "Every  decree  or  order  of  a  court  of 
equity  njay  be  enforced  by  attachment  against  the  person  for  contempt;  and 
if  a  decree  be  partly  for  money  and  partly  for  the  performance  of  a  duty,  the 
former  may  be  enforced  by  execution,  and  the  latter  by  attachment  or  other 
process."  Code,  §  4216.  The  clear  legislative  intent  is  manifest  to  enlarge 
and  render  more  efficacious  equitable  remedies,  while  preserving  the  remedies 
the  courts  had  previously  employed  in  the  absence  of  statutes  providing  others. 
Under  our  statutes,  when  a  party  is  decreed  to  perform  a  duty,' or  to  do  any 
act  other  than  the  mere  payment  of  money,  which  the  court  has  Jurisdiction 
to  adjudge  he  shall  do,  if  he  disobeys,  the  authority  of  the  court  is  defied;  he 
is  guilty  of  contempt,  and  the  arrest  and  imprisonment  of  his  person  is  not 
Imprisonment  for  debt  in  any  appropriate  sense  of  the  term.  But  if  a  court 
of  equity  should  render  a  simple  decree  for  money  on  a  simple  money  verdict, 
— a  decree  which  it  may  now  enforce  by  the  ordinary  common-law  process 
against  property, — the  failure  to  pay  the  decree  would  not  be  contempt,  nor 
could  compulsory  process  against  the  person  of  tbep«irty  in  default  be  resorted 
to  to  enforce  payment.  In  Coughlin  v.  Ehlert,  39  Mo.  285,  the  court  uses 
the  following  language:  ^  We  do  not  mean  to  say  that  a  party  may  not  be 
put  in  contempt  for  disobeying  a  decree  for  the  pei-f ormance  of  acts  which  are 
within  his  power,  and  which  the  court  may  properly  order  done.  If  it  were 
shown,  for  instance,  that  the  party  had  in  his  possession  a  certain  specific  sum 
of  money  or  other  thing  which  he  refused  to  deliver  up,  under  the  order  of 
the  court,  for  any  purpose,  it  may  very  well  be  that  his  disobedience  would  be 
a  contempt  for  which  he  might  lawfully  be  imprisoned. "  In  Carlton  v.  Carl- 
ton, 44  Ga.  220,  Judge  McCay,  delivering  the  opinion,  says:  "We  do  not 
intend  to  say  that  simply  because  a  debt  is  adjudged  by  a  decree  in  chancery. 
Instead  of  by  a  judgment  at  law,  it  may  therefore  be  enforced  by  imprison- 
ment The  inxprisonment  must  be  clearly  for  the  contempt  of  the  process  of 
the  court,  and  be  of  one  who  is  able  and  unwilling  to  obey  the  order  of  the 
court.  *  ♦  *  It  ought  never  to  be  resorted  to  except  as  a  penal  process, 
founded  on  the  unwillingness  of  the  party  to  obey.  The  moment  it  appears 
that  there  is  inability ,  it  would  clearly  be  the  duty  of  the  judge  to  discharge 
the  party,"  etc.  The  court  further  held  that,  "ordinarily,  it  would  be  im- 
proper to  include  in  the  order  the  alternative  order  for  imprisonment  on  fail- 
ure, since  it  is  not  to  be  presumed  that  a  contempt  will  ensue."  The  consti- 
tutional provision,  "there  shall  be  no  imprisonment  for  debt,"  was  not  in- 
tended to  Interfere  with  the  traditional  power  of  chancery  courts  to  punish 
for  contempt  all  refusals  to  obey  their  lawful  decrees  and  orders.    This  prop- 


Digitized  by 


Google 


Ga.]  LEDSIGNSB  V.  CENTRAL  LINE  OF  8TEAMEB8.  197 

osition  may  be  conceded  to  be  sound  without  affecting  the  case  at  bar  in  any 
respect •  **The  power  in  question  was  never  exercised  by  chancery  courts  ex- 
cept in  those  cases  where  a  trust  in  the  property  or  fund  arose  between  the 
parties  litigant,  or  some  specific  interest  in  it  was  claimed,  or  the  chattel  had 
some  peculiar  value  and  importance  that  a  recovery  of  damages  at  law  for  its 
detention  or  conversion  was  inadequate.  Such  interference  was  in  tlie  nature 
of  a  bill  quia  timet,  and  was  asserted  only  on  a  proper  showing  that  the  fund 
or  property  was  in  danger  of  loss  or  destruction.*'  2  Story,  Eq.  Jur.  §§  708- 
710.  "No  jurisdiction  to  compel  the  payment  of  an  ordinary  money  demand 
unconnected  with  such  peculiar  equities  ever  existed  in  chancery  courts,  nor 
had  they  the  power  to  compel  such  payment  by  punishing  the  refusal  to  pay 
under  the  guise  of  contempt." 

In  the  case  at  bar  the  decree  was  right  in  awarding  an  execution  against 
the  executor  as  set  forth  in  said  decree,  but  the  facts  did  not  authorize  an  al- 
ternative order  imprisoning  the  defendant  on  failure  to  pay.  Judgment  re- 
versed* 


(79  Ga.  716) 

Ledsigneb  «.  Central  Linb  of  Steamers  et  al. 
{Supreme  Cowrt  of  Georgia,    February  18, 1888.) 

Bquitt— Dismissal  of  Bill^Defectivb  Pleadikg. 

■  The  dismissal  for  want  of  equity  of  a  bill  which  contains  a  confusion  of  allega- 
tions and  contradictory  statements,  and  from  which,  upon  the  trial,  the  names  ol 
the  only  defendants  over  which  the  court  had  jurisdiction  have  been  stricken,  is 
not  error. 

Error  from  superior  court,  Muscogee  county;  Willis,  Judge. 
Hatcher  c&  Feabody,  for  plaintiff  in  error.    Peahody,  Brannon  c^  Battle, 
for  defendant  in  error. 

Simmons,  J.  Ledsigner  filed  his  bill  against  the  defendant,  in  which  he 
alleged  than  on  the  2d  of  April,  1884,  he  delivered  to  the  Central  Line  of 
Steamers  16  bales  of  cotton,  of  the  value  of  $1,250,  at  Fort  Gaines,  Georgia, 
to  be  delivered  by  the  steam-boat  Everingham  to  Hatcher  &  Brannon  in  the 
city  of  Columbus,  Georgia;  and  that,  by  the  carelessness  and  negligence  of 
the  agents  and  servants  of  said  steam-boat  company,  the  cotton  was  destroyed 
by  fire.  He  made  sundry  and  divers  other  allegations  in  his  bill,  upon  in- 
formation and  belief,  as  to  the  owners  oi  the  boat  or  line  of  steamers;  alleg- 
ing, in  one  place,  that  Samuel  J.  Whitesides  and  George  H.  Whitesides,  of  the 
county  of  Muscogee,  and  the  Central  Bailroad  &  Banking  Company  and  the 
Ocean  Steam-Ship  Company,  of  Chatham  county,  were  the  owners.  On  the 
trial  of  the  case,  he  amended  his  bill  by  striking  out  the  names  of  the  Messrs. 
Whitesides  as  parties;  which  left  the  Central  Bailroad  &  Banking  Company 
and  the  Ocean  Steam-Ship  Company  as  the  only  parties  defendant,  whom  he 
alleged  to  be  the  owners  of  the  boat.  In  another  part  of  his  bill,  he  alleged 
that  he  did  not  know  who  the  real  owners  were,  and  he  asked  for  discovery 
from  the  Cf^ntral  Bailroad  &  Banking  Company,  the  Ocean  Steam-Ship  Com- 
pany, and  the  Messrs.  Whitesides,  and  that  they  be  required  to  state  under 
oath  who  were  the  owners  of  the  boat.  Long  interrogatories  were  put  to 
each  one  of  these  parties,  not  only  to  discover  who  the  owners  were,  but 
whether  the  Centra]  Line  of  Steamers  had  made  any  profits,  and  who  got  the 
profits,  and  where  they  were  invested.  The  prayer  was  that,  when  the  true 
owners  were  discovered,  they  might  be  made  parties  defendant  to  the  bill, 
and  that  a  decree  be  had  in  his  favor  against  them  for  a  sufficient  amount  of 
the  profits  to  pay  the  loss  of  this  cotton.  The  bill  was  demurred  to  for  want 
of  equity,  and  the  demurrer  was  sustained,  and  the  bill  dismissed. 

We  have  read  this  bill  carefully  three  times;  but  on  account  of  the  con- 
fusion in  the  allegations  thereof,  and  the  contradictory  statements  made 
therein,  and  the  striking  out  of  the  only  two  defendants  who  could  give  juris- 
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diction  to  the  superior  oourt  of  Muscogee  county,  we  cannot  see  that  the 
court  erred  in  dismissing  it.  But,  from  what  we  can  gather  from  the  con- 
fused statements  in  tho'bill,  we  think  that  the  complainant's  case  has  some 
merit  in  it,  if  properly  brought.  We  therefore  affirm  the  judgment  of  the 
court  below,  but  direct  that  the  judgment  be  modified  so  as  to  read,  "With- 
out prejudice  to  the  complainant,  if  he  sliould  see  proper  tq  bring  another 
suit,  eitlier  at  law  or  in  equity.*'    Judgment  affirmed,  with  directions. 


(79  Oa.  248) 

Babxtn  County  v.  Habebsham  Countt. 
(Supreme  Covrt  of  Georgia,    February  37, 1888.) 

OOUHTIIIS— BomrDABIE^— RlDGB  LiNE— AlR  LiNE— Ga.  Act  OF  1828. 

The  boundary  line  between  the  counties  of  Habersham  and  Rabun  is  a  ridge  line 
and  not  an  air  line,  under  the  Georgia  act  of  1828,  §  1,  which  enacts  that  so  much  of 

the  county  of  Habersham  as  lies  north  and  east  of  a  line  beginning  at j    ♦    ♦    ♦ 

thence  the  ridge  in  a  north-west  direction,    ♦    ♦    ♦    until  said  dividing  ridge  In- 
tersects,   •    •    •    shaU  be  added  to  the  county  of  Rabun. 

Error  from  superior  oourt,  Habersham  county;  Estes,  Judge. 

Action  by  Habun  county,  plaintiff,  against  Habersham  county,  defendant, 
to  annul  and  set  aside  a  survey  fixing  the  boundary  line  between  the  two 
counties.    Judgment  for  defendant.    Plaintiff  brings  error. 

Henry  Jackson,  C.  H,  Sutton^  and  Pope  Barrow,  for  plaintiff  in  error. 
Alex,  8.  Erwin  and  Henry  S.  West,  for  defendant  In  error. 

Fort,  J.*    In  1828  the  legislature  of  Georgia  passed  the  following  act: 
''An  act  to  add  a  part  of  the  county  of  Habersham  to  the  county  of  llabun. 

"Section  1.  Be  it  enacted,"  etc.,  ''that  from  and  after  the  passage  of  this  act 
that  so  much  of  the  county  of  Habersliam  as  lies  north  and  east  of  a  line  begin- 
ning near  the  upper  end  of  the  falls  and  Tallulah  river  at  the  comer  of  frac- 
tion number  one  hundred  and  eighty-three  in  the  Thirteenth  district  of  said 
county  of  Habersham ;  thence  the  river  [ridge]  a  nortli-west  direction  dividing 
the  waters  of  said  river  Tallulah  and  the  waters  of  Panther  creeli,  Deep  creek, 
Seque  creek,  until  said  dividing  ridge  intersects  or  strikes  what  is  called 
•Blair's  Line;' thence  on  said  Blair's  line  until  the  same  strikes  Wild  Cat 
creek,  the  line  dividing  Rabun  from  Habersham  county,  the  same  being  a 
pai*t  of  the  Thirteenth  district  of  Habersham  county, — be  added  to  and  become 
apart  of  the  county  of  Rabun,  any  law  to  the  contrary  notwithstanding." 
Dawson,  Comp.  140. 

There  is  a  manifest  clerical  error  in  the  enrolled  act,  in  using  the  word 
"river"  for  "ridge"  and  this  correction  is  suggested  by  the  compiler  fol- 
lowing the  general  usage  in  such  cases.  Clearly  it  was  the  intention  of  the 
legislature  to  use  "ridge"  for  "river,"  so  that  the  act  should  read,  "thence 
the  ridge  *  ♦  ♦  dividing  the  waters,"  instead  of  "thence  the  •  river* 
♦  ♦  *  dividing  the  waters."  This  correction  is  inevitable  from  the  con- 
text, so  that  ttie  act  is  to  be  construed  with  this  correction.  For  more  than 
half  a  century  the  boundary  fixed  by  this  act  was  not  surveyed,  but  the 
rapid  development  within  the  past  few  years  of  this  most  picturesque  por- 
tion of  the  state  has  made  it  important  to  the  two  counties  to  know  ex- 
actly where  thA  true  line  that,  divides  them  is  located.  Realizing  this,  the 
grand  jury  of  Habersham  took  action  on  the  subject.  They  reported  the  line 
in  dispute,  and  recommended  that  it  be  surveyed  and  established  under  the 
laws  applicable  to  such  cases.  This  recommendation  was  duly  transmitted 
to  the  ordinary  of  Rabun  county.     The  ordinary  of  Habersham  notified  and 

^This  case  was  argued  at  the  last  term,  and  reargued  at  the  present  term  by  order  of 
the  court.  Bleckley,  C.  J.,  being  disqualified,  Judge  Fort,  of  the  South-Western  cir- 
cuit, was  designated  to  preside  in  his  stead. 
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directed  the  county  surveyor  of  said  county  to  "run  off,  mark,  and  define  the 
line,  taking  all  precaution  to  arrive  at  the  true  line. "  The  ordinary  of  Rabun 
refused  to  issue  a  similar  order  until  compelled  by  mandamtts  to  do  so.  There- 
upon he  issued  said  order.  The  two  county  surveyors  met  according  to  law, 
when,  failing  to  agree  upon  the  true  line,  they  called  in  the  surveyor  of  Hall 
county  as  umpire.  He  agreed  to  serve,  and  at  the  appointed  timelhe  umpire 
with  the  other  two  surveyors  entered  upon  the  discharge  of  their  duties. 
When  the  work  was  completed  the  umpire  made  a  return  of  his  survey,  ac- 
companied by  the  requisite  plats.  Two  plats  of  the  survey  were  made.  One 
was  forwarded  to  Habersham  county,  where  it  was  duly  recorded;  the  other 
was  forwarded  to  the  ordinary  of  Babun,  who  retained  it  in  his  possession 
and  refused  to  file  it  for  record.  Being  wholly  dissatisfied  with  this  determi- 
nation of  the  line,  Rabun  county  brought  action  in  Habersham  superior  court 
seeking  to  annul,  set  aside,  and  vacate  the  umpire  return  and  survey.  The 
declaration  charged  that  the  line  surveyed  by  the  umpire  was  not  the  true 
line;  that  it  was  the  result  of  misconduct  on  the  part  of  the  umpire  and  the 
surveyor  of  Habersham;  that  it  was  not  in  conformity  to  a  proper  construc- 
tion of  the  act  of  1828;  that  it  was  based  on  a  palpable  mistake  of  law  and 
fact;  that  it  was  wholly  erroneous,  without  authority  of  law,  and  void.  The 
petition  is  elaborately  drawn.  It  states  the  construction  of  the  law  as  clain^ed 
by  Rabun,  and  prays  for  equitable  relief,  as  follows:  ''That  said  survey  and 
plats  be  set  aside,  the  record  thereof  vacated ;  that  the  act  of  1828  (fixing  the 
line  between  the  counties)  be  judicially  construed,  and  another  survey  ordered 
in  conformity  with  a  right  construction  of  the  same,  and  that  such  other  and 
further  judgment  or  decree  be  rendered  as  the  nature  of  the  case  calls  for." 
To  this  action  Habersham  county  filed  a  demurrer,  on  the  ground  that  the 
question  involved  was  political  or  legislative  in  its  character,  and  not  within 
the  jurisdiction  of  the  court,  and  that  the  legislature  alone  could  give  the  re- 
lief sought.  A  very  full  and  comprehensive  answer,  maintaining  the  um- 
pire's survey,  denying  misconduct  and  mistake,  and  otherwise  fully  respond- 
ing to  allegations  in  the  petition,  was  filed.  The  court  below  overruled  the 
demurrer,  and  no  exceptions  were  filed  to  this  ruling.  It  was  competent  for 
the  defendant  to  have  filed  a  cross-bill  of  exceptions,  and  had  this  question  dis- 
tinctly made  and  decided  by  this  court.  Having  failed  so  to  do,  the  question 
is  not  properly  before  us,  and  we  do  not  feel  authorized  to  consider  it.  This 
is  an  appellate  court  organized  for  the  correction  of  error,  and  the  law  has 
plainly  prescribed  the  method  for  having  the  judgments  of  the  lower  courts 
reviewed,  and  their  errors  corrected.  This  law  was  not  pursued  in  this  case 
80  far  as  the  question  of  jurisdiction  is  concerned,  and  we  shall  therefore  de- 
termine only  those  questions  made  by  the  record. 

Upon  the'trial  of  the  case  made  by  the  pleadings,  the  jury  found  for  the  de- 
fendant, and  a  judgment  was  entered  up  confirming  the  line  established  by 
the  umpire's  report,  and  ordered  to  record  his  report  with  accompanying  plats. 
Thereupon  Rabun  county  moved  for  a  new  trial,  upon  the  grounds  that  the 
court  erred  in  refusing  to  charge,  as  requested  by  plaintiff  in  writing,  the  fol- 
lowing: "The  act  of  1828  is  the  law  of  this  boundary.  That  act  mentions 
but  one  line  between  the  corner  of  fraction  No.  183  and  Blair's  line.  One 
terminus  of  that  line  is  at  the  corner  of  the  fraction;  the  other  terminus  is  at 
Blair's  line.  The  line  in  question  is  not  an  air  line,  but  a  ridge  line.  All  the 
way  the  act  calls  for  a  natural  boundary ;  that  is,  a  ridge  from  the  starting  point 
to  Blair's  line.  If  there  should  be  such  a  ridge,  and  the  general  bearing  of  it  be  a 
north-west  direction,  that  is  the  boundary  contemplated  by  the  act.  If  the  sur- 
veyor's corner  of  the  fraction  is  upon  that  ridge,  though  not  on  the  crest  or  top 
of  it,  there  could  be  no  leaving  of  the  ridge  in  the  fixing  of  the  line.  It  mat- 
ters not  if  the  ridge  has  more  than  one  branch  or  prong,  if  there  be  a  prong 
at  the  corner  of  this  fraction."  Also,  upon  the  further  grounds  that  certain 
other  requests  were  refused  and  charges  given,  not  necessary  to  be  incorpo- 
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rated  here,  and  because  the  verdict  was  contrary  to  law  and  evidence,  and 
against  the  principles  of  equity  and  justice.  The  court  below  refused  a  new 
trial  on  all  the  grounds  of  the  motion,  and  this  is  the  error  complained  of. 
Was  the  court  below  right  in  this  judgment?  We  think  not.  The  line  fixed 
by  the  umpire  was  an  air  line  and  not  a  "ridge"  line,  as  contemplated  by  the 
act  of  1828.  It  began  three  degrees  north  of  west  and  crossed  all  creeks  and 
streams  intervening,  and  can  in  no  sense  of  the  terms  used  be  denominated 
a  '** ridge'  line  in  a  north-west  direction."  It  is  obvious  that  the  line  run  by 
the  umpire  was  not  in  conformity  to  the  act  defining  the  boundary,  and  we 
need  not  further  discuss  this  question,  for  the  learned  counsel  for  the  defend- 
ant in  error  frankly  conceded  this  in  his  argument.  He  relied  here  mainly 
on  the  question  of  jurisdiction,  insisting,  however,  that  the  true  line  would 
give  to  Habersham  more  territory  than  the  umpire  line.  Besides,  we  think 
Uie  request  to  charge,  which  was  refused  by  tlie  court  below,  embodied  a  proper 
construction  of  the  act  of  1828,  and  should  have  been  given  to  the  jury.  It 
states  what  we  hold  to  be  the  true  meaning  of  the  legislature,  and  a  line 
which  does  not  conform  to  this  construction  cannot  be  the  correct  boundary 
between  the  counties.  For  this  reason,  and  because  we  think  the  verdict  con- 
trary to  the  law  and  evidence,  a  new  trial  should  have  been  granted  and  is  or- 
dered. Inasmuch  as  the  legislature,  on  October  20,  1887,  prescribed  anotiier 
and  better  mode  for  determining  disputed  county  lines,  and  as  there  can- 
not now  be  another  survey  under  the  previous  law  on  the  same  subject,  we 
direct  that  the  survey  and  plats  of  the  surveyor  of  Hall  county,  as  umpire, 
be  vacated  and  set  aside,  and  that  the  record  thereof  be  vacated  and  declared 
of  no  legal  force  and  effect.  This  judgment  remits  the  counties  to  their  rights 
under  act  of  1887,  and  in  view  of  our  construction  of  the  act  of  1828  there 
need  be  no  difficulty  in  fixing  the  true  dividing  line.  Judgment  reversed,  with 
directions. 


(79  Ga.  444) 

Hill  v.  Balkcoh. 

iSupr€m&  Covat  of  Oeorgla,    February  18, 1888.) 

Contracts— AonoN  on— Performance. 

In  an  action  on  a  contract  to  teach  defendant's  children  nine  months  for  $i5,  plain- 
tiff  cannot  recover  where  the  evidenoe  shows  he  taught  them  but  eight  ana  one- 
half  months. 

Error  from  superior  court,  Quitman  county;  John  T.  Clabke,  Judge. 
Wm,  Harrison,  (by  /.  H.  CHierry,)  for  plaintiff  in  error.    J.  W.  Lee,  (by 
W,  D.  Kiddoo,)  for  defendant  in  error. 

Blandford,  J.  Hill  brought  his  action  against  Balkcom  upon  a  contract 
in  which  he.  Hill,  had  agreed  to  teach  Balkcom's  children,  together  with 
other  children,  for  nine  months  for  $45.  The  court  below  held  that  inas- 
much as  he  showed  that  he  did  not  teach  but  eight  and  a  half  months,  he 
could  not  recover.  To  this  ruling  Hill  excepted,  and  this  is  the  error  com- 
plained of  here. 

We  think  the  court  below  was  right  in  its  ruling.  Had  the  suit  been  upon 
a  quantum  meruit  or  a  general  indebitatus  assumpsit,  it  would  have  pre- 
sented a  very  different  question.  But  where  the  action  was  upon  the  con- 
tract itself,  inasmuch  as  he  showed  that  he  had  not  performed  his  part  of  the 
contract,  he  of  course  could  not  recover.  This  case  is  similar  to  that  of  Cut- 
ter  V.  Powell,  reported  In  2  Smith,  Lead.  Cas.  pt.  1,  p.  1.  In  that  case  a  sea- 
man engaged,  for  a  certain  sum,  to  proceed,  continue,  and  perform  certain 
duties  during  a  voyage  from  Kingston,  Jamaica,  to  Liverpool,  and  he  died  a 
few  days  before  reaching  the  port  of  Liverpool.  The  court  of  king's  bench 
held  that  his  administratrix  could  not  recover  upon  an  indebitatus  assump^ 
sit;  that  performance  on  his  part  was  a  condition  precedent  to  the  payment 
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of  the  money  by  the  other  contracting  party.  That  is  a  very  interesting  case, 
and  the  English  and  American  notes  to  the  case  as  reported  embrace  numer- 
ous cases  on  this  subject.  Other  cases  upon  the  same  line  were  referred  to 
by  the  counsel  who  argued  this  case,  among  them  decisions  of  our  own  court. 
A  contract  is  either  entire  or  severable.  If  it  be  severable,  the  party  who  has 
performed  a  portion  thereof  may  recover  for  that  portion  from  the  other  con- 
tracting party,  and  an  entire  contract  may  be  apportioned.  For  instance,  if 
Hill  had  agreed  to  teach  this  school  for  nine  months  at  five  dollars  per  month, 
the  contract  could  have  been  apportioned,  although  he  had  failed  to  teach  for 
the  fall  term  agreed  upon.  Upon  this  subject  see  Code.  §§  2641,  2725,  2726; 
also  Manvfacturing  Co.  v.  Rogers,  19  Ga.  416;  Cherry  v.  Sutton,  30  Ga.  877; 
O'Bryne  v.  Mayor,  41  Ga.  331;  Allen  v.  Brovm,  43  Ga.  305;  Day  v.  Ogleshy, 
58  Ga.  648;  Freeman  v.  Lodge,  22  Ga.  184.  In  the  case  of  Freeman  v.  Lodge, 
22  Ga.  184,  a  contractor  agreed  to  build  a  house,  tlie  work  to  be  paid  for  in  in- 
stallments at  stated  times,  but  having  failed  to  complete  the  work,  the  build- 
ing was  accepted  and  finislied  by  the  other  party,  and  this  court  held  that  the 
contractor  could  recover  for  his  services  upon  the  part  he  had  built.  There 
is  another  class  of  decisions  to  the  effect  that  where  there  is  a  special  contract 
which  has  been  performed  on  one  side,  and  there  is  nothing  left  to  be  per- 
formed but  payment  on  the  other,  a  recovery  can  be  had  either  upon  the  con- 
tract or  upon  a  general  indebitatus  assumpsit  or  quantum  meruit.  Such  is 
the  case  of  Hancock  v.  Ross,  18  Ga.  364,  and  there  are  various  other  cases  to 
the  same  effect.    Judgment  affirmed. 


(79  Ga.  .807) 

City  of  Ameriotjs  t?.  Mitchell. 
(Supreme  Court  of  Oeorgia.    March  S,  1888.) 
1.  NmsANCB— Abatement— iNjimcTioN. 

Under  the  charter  and  ordinances  of  the  city  of  Americus,  the  mayor  and  coun- 
cil, upon  the  recommendation  of  the  board  of  health,  have  f uU  power  to  declare 
anything  a  nuisance,  and  summarily  to  abate  it  as  suon,  subject  to  damages  if  the 
.nuisance  be  wrongfully  declared. 
9.  Same. 

Where  the  nuisance  had  alrectdy  been  destroyed  by  the  act  of  Qod,  an  injunction 
restraining  the  city  from  executing  their  judgment  against  it  as  a  nuisance  is  im- 
properly granted. 

Error  from  superior  court,  Sumter  county;  Fort,  Judge. 

Benjamin  C.  Mitchell  filed  his  bill  for  injunction  restraining  the  appellants 
from  executing  their  judgment  declaring  a  mill-pond  a  nuisance.  Injunction 
granted.    Defendants  appeal. 

B.  P.  HoUis  and  E,  A.  Hawkins,  for  plaintiff  in  error.  S.  G.  Simmons, 
for  defendant  in  error. 

StMMONs,  J.  Benjamin  0.  Mitchell  filed  his  bill  for  injunction  and  relief, 
in  the  superior  court  of  Sumter  county,  against  the  mayor  and  aldermen  and 
dty  marshal  of  Americus.  In  the  bill  he  alleged  that  he  was  the  owner  of  a 
certain  mill  in  the  city  of  Americus,  and  the  pond  used  in  operating  the  same, 
which  pond  the  defendants  had  condemned  as  a  nuisance,  and  were  pro- 
ceeding to  destroy.  He  alleged  that  it  was  not  a  nuisance,  and  prayed  that 
the  defendants  be  perpetually  enjoined  from  further  proceeding  to  execute 
their  said  judgment,  and  from  in  any  manner  interfering  with  said  pond  and 
mill  property.  This  bill  was  filed  on  the  4th  of  August,  1887.  On  the  Sd  of 
August  a  restraining  order  was  granted  by  the  court.  The  defendants  an- 
swered, alleging,  among  other  things,  that  since  the  judgment  of  the  mayor 
and  aldermen  condemning  the  pond  as  a  nuisance,  and  before  the  filing  of  the 
complainant's  bill,  to- wit,  on  the  night  of  August  2,  1887,  the  mill-pond  was 
swept  away  by  rain,  and  the  dam  almost  entirely  destroyed;  as  effectually 
abating  the  nuisance,  if  such  it  was,  as  the  judgment  of  any  court  could  have 
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abated  it .  This  allegation  was  supported  by  affidavits,  and  was  not  denied  by 
the  complainant.  The  answer  further  alleged  that  the  pond  was  a  nuisance, 
injurious  to  the  health  of  the  city.  It  appeared  both  from  the  bill  and  the  an- 
swer, and  from  the  evidence  submitted,  that  this  pond  was  condemned  as  a 
nuisance  upon  the  recommendation  of  the  board  of  health  of  the  city  of  Amer- 
icus.  On  the  17th  of  August,  1887,  the  court  granted  an  injunction  "re- 
straining the  defendants  from  executing  their  judgment  declaring  the  mill- 
pond  a  nuisance,  ♦  ♦  ♦  which  injunction  shall  be  dissolved  when  the 
municipality  of  Americus  shall  execute  to  complainant  a  bond' with  good  se- 
curity conditioned  to  pay  him  all  damages  which  he  may  sustain  by  reason  of 
the  execution  of  said  judgment."     To  this  tiie  defendants  excepted. 

1.  We  think  the  court  erred  in  granting  tlie  injunction,  for  two  reasons: 
Under  the  charter  and  ordinances  of  the  city  of  Americus,  the  mayor  and 
council,  upon  the  recommendation  of  the  board  of  health,  has  full  power  in  a 
summary  manner  to  abate  nuisances.  It  is  for  the  mayor  and  council  to  de- 
termine, upon  the  report  of  the  board  of  health,  whether  it  is  a  nuisance  or 
not;  and  if  they  came  to  the  conclusion  tliat  tlie  mill-pond  was  a  nuisance 
which  affected  the  health  of  the  community,  they  had  a  right  to  abate  it  in  a 
summary  manner.  Whenever  the  city  authorities  proceed  in  the  summary 
manner  authorized  by  their  charter,  they  do  so  at  their  peril.  The  owner  of 
the  pond  in  this  case  would  not  have  been  remediless  at  law.  He  would  have 
had  a  right,  in  a  suit  at  law,  to  establish,  if  he  could,  that  the  pond  was  not 
a  nuisance;  and  if  he  could  show  that  to  the  satisfaction  of  the  jury,  he  would 
be  entitled  to  such  damages  as  he  had  sustained  by  the  summary  action  of  the 
city  authorities.  It  would  be  a  great  wrong  upon  the  people  living  in  crowded 
cities  to  hold  that,  in  every  case  of  nuisance,  affecting  perhaps  the  lives  of 
hundreds  or  thousands  of  the  inhabitants,  tlie  city  authorities  would  have  to 
go  through  a  long  and  tedious  trial  before  a  court  and  jury  before  they 
could  abate  or  abolish  the  nuisance.  But,  as  said  before,  when  they  do  act, 
they  must  be  certain  that  they  are  right,  and  that  the  thing  abated  is  a  nui- 
sance, or  they  will  subject  the  municipality  to  damages. 

2.  It  appears  that  this  action  of  the  city  authorities  condemning  the  pond 
as  a  nuisance  took  place  on  the  25th  of  July,  1887,  and  that  on  the  night  of 
the  2d  of  August,  1887,  the  dam  of  the  mill-pond  was  washed-away  by  a  flood; 
that  on  the  3d  of  August  the  temporary  restraining  order  was  granted,  and 
on  the  17th  of  August  the  judge  granted  the  permanent  injunction.  At  the 
time  this  first  restraining  order  was  granted,  and  when  the  permanent  in- 
junction was  granted,  the  nuisance  had  already  been  abated  by  the  flood  wash- 
ing away  the  dam,  and  there  was,  therefore,  nothing  for  the  court  to  enjoin. 
The  act  contemplated  by  the  city  authorities  had  been  consummated  by  nat- 
ure, and  not  by  the  intervention  of  the  officers  of  the  city  government.  The 
mayor  well  said,  when  informed  that  the  court  had  enjoined  him  from  carry- 
ing out  the  order,  that  the  court  had  enjoined  the  wrong  person,  for  the  Al- 
mighty had  already  abated  the  nuisance. 

This  matter  seems  to  have  been  in  controversy  between  this  com'plainant 
and  the  city  authorities  of  Americus  for  many  years.  We  would  suggest  that, 
in  order  to  avoid  difficulty  of  this  kind  in  the  future,  the  mayor  and  alder- 
men should  adopt  an  ordinance,  with  the  proper  penalty,  prohibiting  any  and 
all  persons  from  ponding  water  or  damming  up  running  streams  within  tlie 
corporate  limits  of  the  city.  We  think  that  under  their  charter  they  have  the 
power  to  adopt  such  an  ordinance  as  this;  and  if  they  should  do  so,  it  would 
settle  the  long-vexed  question  between  them  and  this  complaiuaut.  Judg- 
ment reversed. 
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(79  Qa.  446)  «^  « 

Walton  v.  State. 
(Supreme  Court  of  Georgia,    February  18, 1888.) 

1.  CUMiNAL  Law— Continuanc»--Wajit  of  Pbbparation. 

Where  the  crime  was  oommitted  on  Friday,  and  counsel  were  assigned  to  the  ao> 
cused  on  Monday,  and  the  case  set  for  trial  on  Wednesday,  the  juds^e  did  not  err  in 
refusing  a  continuance,  on  the  ground  that  counsel  had  not  sufficient  time  to  pre- 
pare the  case;  all  the  witnesses  being  present,  and  the  only  question  in  the  case  be- 
ing the  degree  of  t&e  crime. 

2.  Homicide — ^Dtiko  Declarations — When  Admissible. 

Dying  declarations  were  properly  admitted  to  the  jury  where  they  were  made 
wltiiin  an  hour  of  the  death  of  the  deceased,  after  his  physician  had  told  him  that 
there  was  not  more  than  one  chance  in  a  hundred  that  he  would  recover,  and  asked 
him  if  he  had  any  statement  to  make,  and  where  the  deceased  had  shortly  after  he 
was  stabbed  stated  that  he  was  going  to  die.* 
8.  Chiminal  Law— New  Trial— Remabes  of  Judge. 

It  is  not  error  in  a  trial  for  murder  for  the  judge,  in  sentencing  another  person,  to 
remark  in  the  presence  of  the  juiy  for  the  term,  *^The  court  questions  very  seri- 
ously whether,  had  it  been  left  to  the  court,  you  would  have  gotten  off  as  lightly  as 
you  have.  I  solemnly  believe  in  the  divine  law  which  says,  ^  Whoso  shedaeth 
man^s  blood,  by  man  shall  his  blood  be  shed ;'  and  when  a  plain  case  of  murder  is 
established  without  mitigating  circumstances  my  judgment  approves  the  penalty 
of  death : "  and  the  judge  would  have  been  justified  in  refusing  to  certify  tUs  ground 
of  exceptioiL 

Error  from  superior  court,  Terrell  county;  John  T.  Clarke,  Judge. 

G.  W.  Warwicky  /.  M.  Griggs,  L.  C.  UoyU  (by  /.  G.  Parks  and  /.  H.  Lump^ 
kin,)  for  plaintiff  in  error.  Clifford  Anderson,  Atty.  Gen.,  and  /•  U,  Guerry,. 
Sol.  Gen.,  for  the  State. 

Blandford,  J.  Walton  was  indicted,  tried,  convicted,  and  sentenced  to 
be  banged  for  the  crime  of  murder,  in  the  county  of  Terrell.  He  moved  for  a 
new  trial  on  several  grounds.     The  motion  was  overruled,  and  he  excepted. 

The  first,  second,  and  third  grounds  of  the  motion  for  new  trial  are  the  usual 
grounds,  that  the  verdict  is  contrary  to  law  and  to  the  evidence.  The  fourth 
ground  is  that  the  court  erred  in  not  granting  a  continuance  of  the  case,  coun- 
sel for  the  defendant  having  stated  tliat  they  were  not  prepared  for  trial,  not 
having  had  an  opportunity  to  look  into  the  case  and  make  due  preparation. 
The  crime  was  committed  on  Friday  night,  the  deceased  died  on  Saturday, 
and  the  bill  of  indictment  was  returned  into  court  on  the  Tuesday  following, 
counsel  having  been  assigned  to  the  defendant  on  Monday  morning.  The 
court  set  the  case  for  the  following  Wednesday,  and  on  Wednesday  it  was 
called  for  trial,  and  counsel  for  the  defendant  moved  to  continue.  The  mo- 
tion was  overruled  and  the  case  proceeded  to  trial.  There  was  notliing  pecu- 
liar in  the  facts  of  this  case  to  require  further  time  for  preparation  on  the 
part  of  counsel  for  the  accused.  It  affirmatively  appears  tliat  ail  of  the  wit- 
nesses, both  for  the  state  and  for  the  defendant,  were  present  in  court,  al- 
though the  defendant  introduced  no  witnesses.  The  killing  was  admitted, 
and  it  was  either  murder  or  manslaughter.  The  jury  found  it  to  be  murder, 
and  we  think  their  finding  was  right.  We  do  not  see  that  the  court  erred  in 
refusing  to  continue  the  case.  This  case  differs  from  Blackman  v.  State,  76 
Ga.  288,  cited  by  counsel  for  the  plaintiff  in  error.  In  that  case  the  defend- 
ant was  in  jail  in  an  adjoining  county,  and  his  counsel,  who  had  been  assigned 
to  him  on  Tuesday,  were  unable  to  confer  with  him  until  the  evening  before 
the  trial  on  Friday;  besides,  it  was  an  intricate  case,  depending  on  circum- 
stantial evidence,  and  we  thought  it  required  further  preparation  on  the  part 
of  counsel  to  defend;  hence  we  deemed  it  proper  to  grant  a  new  trial.  The 
case  of  Moody  v.  State,  54  Ga.  660,  is  much  stronger  than  the  present  case. 
There  counsel  moved  to  continue  for  want  of  preparation,  and  the  motion 

1  As  to  the  conditions  requisite  for  the  admission  of  dying  declarations  in  evidence,  see 
Bryant  v.  State,  (Ga.)  4  S.  E.  Rep.  858,  and  note. 
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was  much  better  fortified  than  in  this  case,  but  the  court  below  overruled  the 
motion,  and  this  court  held  that  the  court  below  was  right;  that  is  to  say, 
that  its  discretion  would  not  be  interfered  with  in  overruling  the  motion,  be- 
cause the  judge  below  was  upon  the  ground  and  knew  the  duties  counsel  had 
to  perform  and  had  been  performing  in  the  court,  and  could  better  judge  of 
the  merit  of  the  application  than  this  court  could. 

2.  The  fifth  ground  of  the  motion  for  a  new  trial  is  that  the  court  erred  in 
admitting  the  dying  declarations  of  the  deceased,  made  under  these  circum- 
stances :  A  physician  visited  the  deceased  a  short  time  prior  to  his  death  and 
warned  him  that  there  was  but  one  chance  in  a  hundred  for  his  recovery,  and 
asked  him  if  he  had  any  statement  to  make,  upon  which  he  made  a  statement, 
as  to  who  cut  him,  and  how  it  took  place.  Another  witness  testified  that  di- 
rectly after  the  deceased  was  stabbed,  he  stated  that  he  was  going  to  die. 
Within  an  hour  after  this  declaration  to  the  physician  the  deceased  died.  The 
court  allowed  this  declaration  to  go  to  the  jury,  leaving  it  to  the  jury  to  con- 
sider whether  the  deceased  was  at  that  time  in  articulo  mortis,  and  conscious 
of  his  condition.  We  do  not  think  this  was  error.  Whether  the  deceased 
was  conscious  of  his  condition  or  not  was  a  question  of  fact,  to  be  finally  de- 
termined by  the  jury,  and  it  had  only  to  appear  ^ri'ma  fa4sie  to  the  court.  It 
need  only  appear  to  the  court  from  the  circumstances  of  the  case  that  there 
was  a  probability  that  the  deceased  was  conscious  of  his  condition  at  the  time 
he  made  tlie  statement,  and  was  in  articulo  mortis,  to  authorize  him  to  pass 
it  to  the  jury  with  the  proper  instructions  on  the  subject. 

8.  Another  ground  of  the  motion  is  that  the  judge  in  the  court  below, 
while  passing  sentence  upon  another  person  wlio  had  been  tried  and  convicted 
of  murder  on  the  day  before  the  trial  of  this  defendant,  and  found  guilty  with 
a  recommendation  to  mercy,  said  to  that  person  in  presence  of  the  jurors  who 
had  been  summoned  for  the  term :  "  The  court  questions  very  seriously  whether, 
had  it  been  left  to  the  court,  you  would  have  gotten  off  as  lightly  as  you  have. 
I  solemnly  believe  in  the  divine  law  which  says,  •  Whoso  sheddeth  man's 
blood,  by  man  shall  his  blood  be  shed; '  and  when  a  plain  case  of  murder  is 
established  without  mitigating  circumstances  my  judgment  approves  the  pen- 
alty of  death.''  We  do  not  think  this  exception  is  a  subject-matter  of  review 
by  this  court.  The  judge  had  charge  of  the  administration  of  public  justice 
in  that  county,  and  he  had  a  right  to  the  opinions  expressed  and  to  express 
them  as  he  did.  The  jury  might  or  might  not  agree  with  him.  We  think 
the  judge  in  this  case  would  have  been  authorized  in  refusing  to  certify  this 
ground  of  exception.  If  he  acted  improperly,  he  was  amenable  to  another 
tribunal.    It  had  nothing  to  do  with  this  case. 

4.  The  next  ground  is  that  the  charge  of  the  court  was  against  the  accused. 
We  have  carefully  looked  into  the  charge,  and  find  that  it  is  fair  and.  impar- 
tial, and  a  correct  exposition  of  the  law  as  applicable  to  the  case.  It  is  against 
the  accused,  because,  unfortunately  for  him,  the  law  is  against  him  in  this 
case. 

The  record  shows  no  error  in  the  finding  of  the  jury,  or  the  rulings  of  the 
court,  and  the  judgment  is  affirmed. 


(79  Ga.  687) 

Coleman  v.  Allen. 

(Supreme  Cov/rt  of  Georgia.    February  1, 1888.) 

I.  Malicious  Prosecution— Want  op  Pbobablb  Causb— Code  Ga.  §  3983. 

Code  Gra.  S  2d8S.  on  malicious  prosecution,  provides:  ''Want  of  probable  cause 
shaU  *  •  «  exist  when  the  circumstancds  are  such  as  to  satisfy  a  reasonable 
man  that  the  accuser  had  no  ground  for  proceeding  but  his  desire  to  injure  the  ac- 
cused. "  Held  not  a  complete  definition,  but  merely  one  instance  where  the  warn 
of  probable  cause  shaU  exist 
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3.  Same— Probablb  Caubb— Tbst  of. 

In  maliolons  prosecation  to  make  theoonduct  of  the  Jury  anderlikectroomstanoes 
a  criterion  aa  to  whether  defendant  acted  with  malice  and  upon  probable  cause  is 
error. 

8.  Bamb— Hauct— TB8T  ov. 

To  prosecute  for  the  sake  of  making  an  example  Is  not  indicative  of  malice.^ 

4.  Sams— Mbasubs  ot  Damagbs— ^'Pbaob  and  Happiness.  " 

Code  Oa.  S  8067,  provides  that  *»in  some  torts  the  entire  injury  is  to  the  peace 
*  *  *  of  the  plaintlir;  in  such  cases  no  measure  of  damages  can  be  prescribed  ex- 
cept the  enlightened  conscience  of  impartial  jurors.  •  *  *>*  Held,  that  a  charge 
in  an  action!  or  malicious  prosecution  applying  this  rule  as  a  measure  of  damages 
in  **cases  of  this  character'^  was  proper. 
ft.  Bamb— Measurb  op  Damages— Special  Items. 

To  charge  **no  measure  of  damages  can  be  prescribed  except  the  enlightened  con- 
science of  impifftial  jurors, "  special  items  of  damages  being  proven,  is  error. 
0.  Same— Damaoes—Pbcuniabt  Ciboumstanobs. 

Code  GkL  §  S086,  on  malicious  prosecution,  provides:  ''The  recovery  shall  not  be 
confined  to  the  actual  damages,    *   *    «    but  regulated  by  the  circumstances  of 
the  case. "    Held,  that  evidence  of  the  pecuniary  circumstances  of  the  defendant  is 
admissible. 
7.  Bamb—Evidbnob— Plaintiff's  Peouniabt  Condition. 

In  an  action  for  malicious  prosecution  of  plaintift  for  fraudulently  disposing  of 
mortgafi^ed  property,  evidence  of  plaintiffs  pecuniar^  condition  is  admissible  to 
throw  light  on  the  circumstances. 
6.  Chatisl  Mortoaoes — Fraudulent  Disposition  of  Pbopbbtt — Criminal  Liabil- 
iTr. 

Code  Ga.  S  4600,  providing  a  penalty  for  wrongful  sale  of  mortgaged  property 
declares  that  *^  if  •  «  •  loss  is  thereby  sustained  by  the  holder  of  the  mortgage, 
the  offender  shall  be  deemed  guilty  of  a  misdemeanor.  **  eta  Held,  if  the  mortgagor 
had  other  property,  there  would  still  be  a  violation  of  the  law. 

9.  Same. 

A  mortgage  debtor  need  not  point  out  the  property  sought  by  the  sheriff,  under  a 
mortgage  fi,  fa* ,  though  he  should. 

10.  Trial— Objections  to  Evidence. 

Objection  made  to  a  question,  not  to  the  evidence  it  elicited,  the  answer  being 
proper  evidence,  is  of  no  consequence. 

Error  from  city  court  of  Macon ;  Harris,  Judge. 

Lofton  <&  Moore  and  Bacon  <&  Rutherfordt  for  plaintiff  in  error.  Dessau 
c§  BarUettf  for  defendant  in  error. 

Blecelbt,  C.  J.  Allen  mortgaged  to  Coleman  &  Newsom  a  mule  and  a 
one-horse  wagon.  Newsom  died,  and  Coleman,  as  surviving  partner,  fore- 
closed the  mortgage.  A  mortgage^. /a.  was  issued;  search  was  made  for 
the  property,  and  it  was  not  found.  Certain  Information  came  to  Coleman 
indicating  that  the  property  had  been  disposed  of  by  Allen.  Coleman  took 
the  advice  of  counsel  learned  in  the  law,  and  thereupon  made  the  requisite 
affidavit  to  impute  an  offense  under  section  4600  of  the  Code,  charging  that 
the  property  had  been  fraudulently  disposed  of;  procured  a  warrant  for  the 
arrest  of  Allen;  and  Allen  was  arrested,  detained  in  custody  upon  the  streets 
of  Macon  a  few  hours,  and  was  then  permitted  to  go  home,  on  fiis  promise 
made  to  the  sheriff  to  return  and  give  bond.  Afterwards  he  returned  and 
gave  a  bond  for  his  appearance  to  answer  the  charge.    At  a  subsequent  term 

^  The  existence  of  a  probable  cause  is  a  mixed  question  of  law  and  fact.  It  is  for  the 
jui-y  to  determine  what  facts  are  proved,  and  for  the  court  to  say  whether  or  not  they 
amount  to  probable  cause.  Moore  v.  Railroad  Co.,  (MinnJ  88  N.  W.  Rep.  884vBurton 
V.  Railroad  Co.,  (Minn.)  22  N.  W.  Rep.  800:  Johnson  v.  MUler,  CCowa,)  39  N.  w.  Rep. 
747,  17  N.  W.  Rep.  84, 19  N.  W.  Rep.  810;  Ross  v.  Langworthy,  (Neb.)  14  N.  W.  Rep. 
515;  Castro  v.  De  Uriarte,  16  Fed.  Rep.  98:  Gee  v.  Culver,  (Or.)  6  Pac.  Rep.  775;  Sart- 
well  V.  Parker,  (Mass.)  5  N.  E.  Rep.  807:  McNulty  v.  WaUcer,  (Miss.)  1  South.  Rep. 55: 
BeU  V.  Keepers,  (Kan.)  14  Pac.  Rep.  542;  Bell  v.  Matthews.  (Elan.)  16  Pac.  Rep.  97; 
Glasgow  V.  Owen,  (Tex.)  6  8.  W.  Rep.  527.  But,  when  the  facts  are  undisputed,  the 
court  should  instruct  the  jury  that  there  was  or  was  not  probable  cause.  Brewer  v.  Ja- 
cobs, 22  Fed.  Rep.  217;  Castro  v.  De  Uriartr,  16  Fed.  Rep.  93:  Fulton  v.  Onesti,  (Cal.) 
6  Pac.  Rep.  491;  SartweU  v.  Parker,  (Mass.)  5  N.  £.  Rep.  d07;  McNulty  v.  Walker, 
(Miss.)  1  SovLtlu  Rep.  56. 
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of  the  city  court  of  Macon  another  affidavit  was  made  by  Coleman,  charg- 
ing that  the  property  had  been  fraudulently  sold  and  disposed  of.  Upor 
that  affidavit  an  accusation  was  framed,  and  Allen  was  tried  and  acquitted; 
after  which  he  brought  his  action  against  Coleman  for  malicious  arrest  and 
malicious  prosecution,  founding  his  action  upon  both  proceedings;  that  is,  the 
warrant,  his  arrest  under  it,  and  the  subsequent  prosecution  in  the  city  court. 
He  laid  damages  in  his  declaration,  generally,  at  a  large  sum;  and  alleged 
special  damage  in  that  he  was  put  to  expense  in  defending  himself,  and  that 
he  lost  time,  etc.  On  the  trial,  he  proved  these  special  damages.  The  Jury 
found  for  the  plaintiff  a  verdict  for  $1,000.  The  defendant  moved  for  a  new 
trial  on  various  grounds,  which  motion  was  denied.  It  is  the  judgment  re- 
fusing the  new  trial  that  we  have  now  to  review. 

1.  The  genjeral  principle  that  in  an  action  for  malicious  prosecution  there 
can  be  no  recovery  without  a  concurrence  of  the  want  of  probable  cause  with 
malice  is  fully  recognized.  If  probable  cause  and  malice  are  both  present, 
there  can  be  no  recovery;  if  they  are  both  absent,  there  can  be  none.  In  this 
class  of  actions  it  is  only  where  malice  is  present  and  probable  cause  is  absent 
that  there  can  be  a  recoyery.  The  seventh  ground  of  the  motion  for  a  new 
trial  complains  of  the  charge  of  the  court  as  follows:  "Probable  cause  means 
nothing  more  than  reasonable  grounds.  Probable  cause  is  that  apparent  state 
of  fsucta  which  seems  to  exist  after  reasonable  and  proper  inquiry."  The 
eighth  ground  complains  that  the  court  charged:  "Now  while  no  man  should 
be  deterred  from  prosecuting  a  case  on  the  criminal  side  of  the  court,  where 
he  honestly  believe,  after  due  and  proper  inquiry  either  upon  his  own  knowl- 
edge, or  upon  reliable  informations  furnished  by  others,  that  a  crime  has  been 
committed,  yet  he  must  not  act  hastily  or  without  ordinary  caution  or  reason- 
able diligence  in  instituting  a  prosecution,  and  if  he  so  acted  without  reason- 
able  diligence,  and  hastily  and  unreasonably,  he  is  responsible  for  damages." 
The  ninth  ground  complains  that  the  court  charged:  "See  whether  the  de- 
fendant acted  on  probable  cause  and  without  malice  or  not;  in  other  words, 
find  out  what  his  diligence  was  as  to  this  matter.  Take  it  all  into  considera- 
tion, and  see  whether  he  acted  with  ordinaiy  care,  and  as  a  man  of  ordinary 
prudence  would  act  under  the  same  circumstances,  or  as  you  would  act  under 
the  same  circumstances."  Leaving  out  the  last  member  of  the  last  sentence, 
"or  as  j/rm  would  act  under  the  same  circumstances,"  the  main  objection  urged 
against  the  charge,  as  it  respects  probable  cause,  is  that  it  conflicts  with  sec- 
tion 2983  of  the  Code,  which  section  reads  thus:  "Want  of  probable  cause 
shall  be  a  question  for  the  jury,  under  the  direction  of  the  court,  and  shall  ex- 
ist when  the  circumstances  are  such  as  to  satisfy  a  reasonable  man  that  the 
accused  had  no  ground  for  proceeding  but  his  desire  to  injure  the  accused." 
It  is  contended  that  this  is  exhaustive  of  all  possible  cases  of  the  absence  of 
probable  cause;  that  unless  a  reasonable  man  would  not  be  satisfied  by  the 
circumstances  that  the  accuser  had  no  ground  for  proceeding  but  his  desire 
to  injure  the  accused,  there  would  be  the  presence  of  probable  cause.  We 
think  this  construction  a  mistaken  one.  The  section  declares  that  the  ques- 
tion shall  be  one  for  the  jury  under  the  direction  of  the  court,  but  it  does  not 
leave  the  whole  range  of  the  question  to  the  jury.  It  undertakes  to  settle  an 
instance  in  which  the  court  and  jury  shall  recognize  the  absence  of  the  proba- 
ble cause.  Tliat  instance  is  when  the  circumstances  are  such  that  the  prose- 
cution must  be  attributed  solely  to  a  desire  to  injure  the  accused.  Of  course, 
want  of  probable  cause  exists  where  there  is  no  ground  but  the  desire  to  in- 
jure. That  is  the  extreme  case  of  legal  malice.  But  it  does  not  follow  that 
if  a  man  has  no  ground  but  the  desire  to  benefit  his  grandmother,  probable 
cause  might  not  be  absent  in  that  instance.  The  absence  of  probable  cause 
is  to  be  found  in  every  case  where  there  is  no  inducement  for  the  prosecution 
except  the  desire  to  injure  the  accused.  But  it  does  not  follow  that  this  is 
exhaustive  of  all  the  instances  of  the  want  of  probable  cause;  for  the  desire 
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that  actuates  the  accuser  may  be  one  of  selfish  or  benevolent  affection,  may 
be  one  of  self-love  or  love  for  another,  and  wholly  free  from  any  independent 
wish  to  injure  the  accused,  yet  there  may  be  absence  of  probable  cause,  and 
presence  of  legal  malice.  The  phraseology  of  the  CJode  was  doubtless  taken 
from  an  observation  of  Chief  Justice  Tindall  in  Williams  v.  Taylor,  6  Bing. 
90,  in  which  it  was  said:  "What  shall  amount  to  such  a  combination  of  mal- 
ice and  want  of  probable  cause  is  so  much  a  matter  of  fact  in  each  individual 
case  as  to  render  it  impossible  to  lay  down  any  general  rule  on  the  subject; 
but  there  ought  to  be  enough  to  satisfy  a  reasonable  man  that  the  accuser  had 
no  ground  for  proceeding  but  his  desire  to  injure  the  accused."  Some  of  the 
language  I  have  quoted  from  the  motion  for  a  new  trial  may  not  be  literally 
accurate,  but  construed  in  the  light  of  the  whole  charge,  there  is  no  substan- 
tial error  in  it.  It  deals  rather  with  what  is  probable  cause  than  what  is  not; 
and  of  course  the  affirmative  of  the  matter  is  open  to  consideration  if  the  neg- 
ative is.  If  it  is  proper  for  the  jury  to  inquire  what  is  not  probable  Cimse, 
in  conducting  that  inquiry  it  must  be  proper  for  them  to  consider  what  is 
probable  cause.  The  view  of  the  judge  below  corresponds  substantially  with 
that  embraced  in  the  authorities  which  treat  of  probable  cause.  2See  2  Add. 
Torts,  (Wood.)  §  853,  and  notes;  3 Suth.  Dam.  707;  1  Hill,  Torts,  429  et  seq.; 
Bacon  v.  Tovme,  4  Cush.  238,  239;  Griffis  v.  Sellars,  31  Amer.  Dec.  422. 
Gases  recognizing  the  duty  of  caution,  avoidance  of  haste,  etc.,  are  McQum 
V.  Brackets  83  Me.  331;  Long  v.  Rodgers,  19  Ala.  336;  8hafer  v.  Loucks, 
58  Barb.  426;  Humphries  v.  Parker,  52  Me.  506,  and  many  others. 

But  the  latter  part  of  the  charge  cannot  be  upheld — that  part  which  refers 
to  the  jury  and  makes  them  the  standard  of  propriety.  That  much  was  er- 
ror, and  for  that  error  we  shall  reverse  the  judgment  of  the  court. 

2.  Before  passing  from  the  subject,  however,  I  wish  to  observe  that  the 
doctrine  pressed  upon  us  in  the  argument,  and  sustained  by  the  opinion  of 
two  members  of  the  court  of  exchequer  in  the  csise  of  Stevens  v.  Railway 
Co,,  10  Exch.  352,  we  are  unwilling  to  recognize  as  applicable  to  this  case.  It 
might  have  been  properly  applied  to  the  case  which  was  before  the  coui-t  at 
that  time,  because  there  were  circumstances  indicating  that  the  charge  had 
been  tcumped  up,  but  we  see  nothing  in  this  case  that  so  indicates.  The 
doctrine  announced  by  Alderson,  B.,  was  this:  ''Any  motive  other  than 
that  of  simply  instituting  a  prosecution  for  the  purpose  of  bringing  a  per- 
son to  justice  is  a  malicious  motive  on  the  part  of  the  person  who  acts  in  that 
way.  And  it  appears  to  me  in  the  present  case  that  the  prosecution  of  a 
person  for  the  purpose  of  frightening  others,  and  thereby  deterring  them 
from  committing  depredations  upon  the  property  of  the  company,  is  not  a 
motive  of  such  a  direct  character  as  to  afford  a  legitimate  foundation  for  a 
criminal  prosecution."  And  Martin,  B.,  in  the  same  case,  said:  "I  think 
that  the  fact  of  the  defendant  Lander  prosecuting  the  plaintiff,  not  for  the 
purpose  of  punishing  him.  but  to  make  an  example  to  others,  is  ample  evi- 
dence  of  malice."  In  so  far  as.  any  general  test  of  the  right  purpose  of  in- 
stituting a  prosecution  is  here  hint^  at,  it  seems  at  variance  with  sound 
principle.  The  most  elevated  motive  that  can  possibly  be  entertained  for 
prosecuting  anybody  is  to  make  an  example  for  the  benetit  of  the  public;  the 
next  is  to  make  an  example  for  the  benefit  of  individuals  other  than  self;  and 
the  next  is  to  make  an  example  for  the'benefit  of  one^s  self.  The  bringing 
of  anybody  to  justice,  without  regard  to  its  effect  for  good  by  way  of  exam- 
ple, is  excusable  but  not  commendable.  The  motive  of  the  prosecution  tes- 
tified in  this  case  was  a  proper  one,  being  the  desire  to  deter  others  from  com- 
mitting crime  by  making  an  example  of  the  alleged  criminal,  but  no  one  has 
a  right  to  make  any  person  an  example  unless  he  is  guilty,  and  it  will  not  do 
to  proceed  against  him  for  example  or  anything  else  unless  you  believe  him 
to  be  guilty,  and  have  good  and  probable  grounds  upon  which  to  base  the 
opinion;  but  I  cannot  see  anything  to  criticise  in  the  motive  of  a  prosecutor 
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who  candidly  avows  that  he  does  not  want  to  hurt  the  accused,  but  pimply 
wants  to  make  him  an  example  to  deter  others.  Such  a  mental  attitude  to- 
wards offenders  is  that  of  the  lai^  itself. 

3.  The  sixth  ground  of  the  motion  for  a  new  trial  embraces  a  charge  of  the 
court  to  this  effect:  "In  determining  whether  the  holder  of  the  mortgage  has 
sustained  loss,  the  jury  can  take  into  consideration  any  facts  going  to  sliow 
that  the  mortgagor  liad  other  property  than  the  mortgage  from  which  the 
mortgagee  could  have  collected  the  debt  secured  by  the  mortgage.  For  in- 
stance, if  the  mortgagor  was  solvent  and  had  property  subject  to  the  mort- 
gage debt,  then  a  sale  or  other  didposition  of  the  'mortgaged  property  would 
not  be  a  violation  of  the  law."  We  think  this  is  a  misconstruction  of  the 
statute.  Code,  4600.  The  loss  mentioned  in  the  statute  does  not  necessarily 
refer  to  a  loss  of  the  debt  or  any  part  of  it;  but  if  ttiere  be  a  fraudulent  dispo- 
sition of  the  property  mortgaged,  and  loss  of  the  mortgagee's  security  or  of 
the  value  of  his  security  results  from  it,  the  fraud  is  an  offense;  or  if  the 
mortgagee  sustains  loss  by  reason  of  having  to  incur  expense  to  follow  the 
property  or  discover  it,  in  consequence  of  a  fraudulent  sale  or  fraudulent  dis- 
position, we  think  such  loss  would  be  all  the  loss  that  the  statute  would  re- 
quire, in  order  to  make  the  vendor  punishable.  The  gist  of  the  offense  is  the 
fraudulent  sale  or  disposition  of  the  property.  All  the  acts  and  moral  ele- 
ments which  have  to  come  from  the  accused  being  complete,  then  any  loss 
that  results  from  those  acts  and  moral  elements  will  be  sufficient  to  render 
the  accused  punishable  under  the  statute.  There  could  be  cases,  and  may  be 
cases,  in  which  such  a  disposition  of  the  property  would  be  followed  by  no 
loss  at  all  to  the  mortgagee.  If  he  could  go  and  levy  on  the  property  with  the 
same  facility  after  it  is  sold  or  disposed  of  as  befbre,  there  is  no  offense.  He 
cannot  complain ;  he  is  not  hurt.  But  if  he  is  put  to  more  expense  in  col- 
lecting his  debt,  or  in  prosecuting  his  remedies,  it  is  a  loss  to  him  by  reason 
of  the  wrongful  and  fraudulent  act,  and  the  loss  is  to  be  imputed  to  the 
mortgagor.  The  case  was  put  to  us :  Suppose  that  Vanderbil  t  had  mortgaged 
property  and  fraudulently  disposed  of  it,  would  it  be  any  offense?  I  accept 
the  supposed  case.  If  Vanderbilt  or  anybody  else  were  so  to  act,  and  thereby 
lessen  the  value  of  the  security,  he  would  be  amenable  to  this  law.  The 
mortgagee  is  entitled  to  his  satisfaction  out  of  the  specific  property,  and  the 
mortgagor  had  no  right  to  throw  his  secured  creditor  on  his  general  estate. 
After  the  mortgagee  has  obtained  a  lien  on  the  mortgaged  property,  he  is  en- 
titled to  have  his  satisfaction  out  of  it;  and  if  the  mortgagor,  by  fraudu- 
lently disposing  of  it,  caused  loss  in  the  value  of  the  security,  or  by  way  of  in- 
creased expenses  in  the  matter  of  realizing  satisfaction  out  of  that  property, 
Mr.  Vanderbilt,  just  as  Mr.  Allen  or  anybody  else  that  does  the  wrongful  act, 
would  be  amenable  to  the  law.  It  cannot  be  possible  that  if  a  poor  fellow 
fraudulently  runs  off  or  conceals  his  mortgaged  property  and  has  nothing  to 
represent  it,  he  is  guilty,  and  the  man  who  luis  something  is  not,  though  he 
has  done  the  same  act  with  the  same  intent.  If  they  both  act  with  the  same 
intent,  if  the  physical  and  moral  elements  in  each  case  are  the  same,  and 
there  is  one  dollar  or  one  dime  of  loss  to  the  creditor,  they  are  equally 
amenable  to  the  provisions  of  this  statute.  It  will  not  do  to  say  that  a  man, 
rich  or  poor,  can  mortgage  property  and  dispose  of  it  as  he  pleases  for  the 
purpose  of  defeating  the  application  of  it  to  the  mortgage, — that  is,  with  a 
view  and  intention  of  defrauding  his  creditor, — and  then  turn  around  to  him 
and  say:  "Sue  me;  I  have  plenty  left.  Incur  the  expense,  and  submit  to 
the  delay  of  bringing  an  action  against  me  and  realizing  out  of  my  general 
estate. "  Such  insolvent  defiance,  we  apprehend,  was  never  in  the  contem- 
plation of  the  legislature.  The  statute  does  not  say  loss  of  the  whole  or  a 
part  of  the  debt,  but  it  says  "loss."  The  language  (Code,  8  4600)  is:  "If 
any  person  shall  violate  the  provisions  of  this  section,  and  loss  is  thereby 
sustained  by  the  holder  of  the  mortgage,  the  offender  shall  be  deemed  guilty 
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of  a  misdemeanor,"  etc.    So  we  think  the  charge  of  the  court  on  this  subject 
was  another  error  committed  in  trying  the  Ciise. 

4.  Another  part  of  the  charge  embodied  in  the  sixth  ground  of  the  motion 
is:  "In  Greorgia,  a  mortgage  is  only  a  security  for  a  debt,  and  passes  no  title. 
When  the  mortgage  is  foreclosed  and  the  fi,  fa,  placed  in  the  hands  of  the 
levying  officer,  it  is  the  duty  of  the  officer  to  Qnd  and  levy  upon  the  prop- 
erty, and  there  is  no  obligation  on  the  part  of  the  mortgagor  to  produce  the 
mortgaged  property  or  to  point  it  out;  and  the  failure  of  the  mortgagor 
either  to  produce  to  the  levying  officer  the  property,  or  to  point  it  out  to  the 
officer,  will  not  be  any  offense."  This  charge  is  sound  law,  and  yet,  while  no 
offense,  it  may  be  a  very  strong  circumstance  to  indicate  fraud,  if  the  mort- 
gagor will  not  assist  the  officer  to  find  the  property.  It  is  not  a  crime  for 
him  to  refuse  to  do  it,  but  to  produce  the  property  is  a  very  appropriate  thing 
for  him  to  do.  To  show  the  officer  where  the  property  is  when  he  comes  to 
make  a  levy,  2s  a  moral  duty  It  is  a  higher  style  of  conduct  on  the  part  of 
an  honest  debtor  to  do  this  than  just  to  say,  "Find  it  if  you  can."  But  it  is 
no  crime  not  to  point  it  out. 

5.  Another  part  of  the  sixth  ground  of  the  motion  for  anew  trial  is  an  ex- 
ception to  the  charge  to  this  effect:  "In  cases  of  this  character  the  injury,  if 
any  is  proven  to  your  satisfaction,  is  to  the  peace,  happiness,  etc.,  of  the  plain- 
tiff. No  measure  of  damages  can  be  prescribed  except  the  enlightened  con- 
■science  of  impartial  jurors.  The  worldly  circumstances  of  the  parties,  if 
proven  to  your  satisfaction,  and  all  the  attendant  facts  proven  before  you, 
should  be  weighed."  Code,  §  3067.  The  defendant  submits  that  whether 
"in  cases  of  this  character  the  injury  is  to  the  peace,  happiness,  etc.,  of  the 
plaintiff,"  is  a  question  for  the  jury,  and  not  for  the  judge  to  decide  in  his 
charge.  The  contention  is,  that  for  the  judge  to  classify  the  case  was  error, 
because  it  was  an  encroachment  upon  the  province  of  the  jury.  We  do  not 
so  consider  it.  The  judge  did  not  say,  "In  this  case;"  but  he  said,  "In  cases 
of  this  character,  the  injury,  if  any,"  etc.  In  Ranaone  v.  Christian,  49  Ga. 
491,  the  charge  was  criticised  upon  the  ground  that  the  question  was  as  to 
exemplary  damages,  and  the  judge  said,  "In  this  case;"  but  here  the  judge 
says,  "In  cases  of  this  character."  It  was  not  improper  to  tell  the  jury  that 
in  cases  of  this  character  there  was  no  exact  measure  of  damages,  if  the  court 
had  not  put  the  whole  case  upon  that  proposition.  But  there  was  error  in 
not  discriminating  as  to  a  part  of  the  case.  A  part  of  the  case  was  subject 
to  this  rule;  but  the  court  charged  the  jury  as  to  the  whole  case  that  no  meas- 
ure of  damages  could  be  prescribed  except  the  enlightened  conscience  of  im- 
paiiial  jurors.  There  was  a  measure  of  damages  as  to  a  part  of  the  case,  be- 
cause the  plaintiff  had  proved  his  expenses  in  counsel  fees,  his  loss  of  time, 
the  value  of  his  time,  etc.,  so  that  the  error  was  in  not  distinguishing  between 
the  part  of  the  case  which  was  subject  to  the  absolute,  unlimited  discretion 
of  the  jury,  and  the  part  which  was  confined  by  the  evidence  to  sums  actually 
proven.    Railroad  Co.  v.  Senii,  73  Ga.  705. 

6.  The  Code,  §  2986,  declares:  "The  recovery  shall  not  be  confined  to  act- 
ual damages  sustained  by  the  accused,  but  shall  be  regulated  by  the  circum- 
stances of  the  case."  That  not  only  allows  but  constrains  the  jury  to  look 
beyond  actual  damages,  and  for  this  reason  we  uphold  the  ruling  of  the  court 
admitting  evidence  as  to  the  pecuniary  circumstances  of  the  defendant  in  the 
action.  Such  evidence,  under  many  authorities,  is  admissible  wherever  puni- 
tive damages  may  be  recovered;  but  what  we  rule  at  present  is  that  it  is  ad- 
missible in  this  class  of  actions,  where  the  very  essence  of  the  injury  is  that  it 
proceeded  from  malice.  We  think  that  under  all  the  authorities  the  pecuniary 
condition  and  worldly  circumstances  of  the  defendant  may  be  received  in  evi- 
dence, to  be  considered  by  the  jury,  in  this  particular  class  of  actions;  and 
the  mere  classification  distinguishes  it  from  the  case  of  Railroad  Co,  v. 
Homer,  73  Ga.  251.    In  that  case  there  was  no  absolute  statutory  injunction 
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to  make  the  damages  exceed  mere  compensatory  damages.  Wealth  of  defend- 
ant considered,  1  Suth.  Dam.  743-745;  3  Suth.  Dam.  727;  Belknap  v.  JKaiZ- 
road  Co.,  49  N.H.  358;  /oArwonv.Smi^/i,  64  Me.  553;  Humphries  ^.Parker, 
52  Me.  507,  508;  Stanwood  v.  Whitmore,  63  Me.  209;  Jones  v.  Jones,  71  111. 
562;  McCarthy  v.  Niskem,  22  Minn.  90;  Winn  v.  Peckham,  42  Wis.  493; 
Birchard  v.  Booth,  4  Wis.  67;  Barnes  v.  Martin,  15  Wis.  240;  Hunt  v.  -Rail- 
road Co,,  26  Iowa,  363;  Chiengerech  v.  Smith,  34  Iowa,  348;  Bailey  v.  ^Tom*- 
ton,  58  Mo.  368;  McNamara  v.  iTin^,  2  Oilman,  432;  Clements  v.  Moloney, 
55  Mo.  352;  Rot£«  v.  Moses,  9  Bich.  Law,  423. 

7.  Some  authorities  bold  (and  section  3067  of  our  Code  may  possibly  bear 
that  construction)  that  where  the  pecuiary  circumstances  of  the  defendant  are 
admissible  in  evidence  to  be  considered  in  graduating  damages,  those  of  the 
plaintift  are  also  admissible  for  the  like  purpose.  This  precise  question  need 
not  be  decided  in  the  present  case,  as  there  was  another  object  for  which  the 
plaintifl^s  pecuniary  circumstances  were  clearly  admissible;  that  is,  to  throw 
light  upon  his  dealings  with  the  mortgaged  property  and  the  motive  that  act- 
uated the  same.  While  the  wealth  of  Vanderbilt  would  not  screen  from  pun- 
ishment for  a  fraud  actually  committed,  it  might  be  of  great  consequence  in 
illustrating  the  question  whether  or  not  a  fraud  was  intended,  and  also  the 
further  question  whether  an  accuser  had  reason  to  believe  that  a  fraud  wais 
intended. 

8.  Another  ground  of  the  motion  for  a  new  trial  objects  to  a  certain  ques- 
tion put  to  Mrs.  Allen  with  reference  to  whether  her  husband*  on  being  ar- 
rested, was  disturbed  or  troubled.  The  objection  was  to  the  question,  not  to 
the  evidence  it  elicited,  and  we  find  in  looking  at  the  brief  of  evidence  that 
the  answer  was  legal,  and  therefore  the  exception  to  the  question  is  of  no  con- 
sequence.   Judgment  reversed. 


(30  W    Va    586)  

Williams  «•  Gillespie  et  ah 
(Supreme  Court  of  Appeals  of  West  Virginia,    January  3S,  1888.) 

I,  Pabtnebship—Powbrs  op  Pabtnbb— SsGUBiNa  Cbeditors. 

One  partner  has  the  right  to  oonvey  the  partnership  effects  (other  than  real  es- 
tate) to  a  trustee  to  secure  the  creditors  of  the  partnership,  in  the  absence  of  his  co- 
partners. 

3.  Same. 

When  all  the  partners  are  present,  they  have  a  right  to  be  c^onsalted,  but,  if  some 
of  them  are  out  of  the  state,  then  the  managing  partner  may  convey  the  trust  prop- 
erty to  secure  one  or  more  of  the  firm  creditors,  and  thus  ffive  tothem  a  preference. 
8.  Sali^-Rights  of  Beluer— Libn  fob  Purchase  Monet. 

The  vendor  of  personal  property  has  no  implied  or  equitable  lien  on  the  property 
for  the  purchase  money. 

4.  Same. 

An  agreement  to  pledge  personal  property  for  the  security  of  a  debt  is  ineffectual 
to  create  a  pledge  of  or  lien  on  the  property,  unless  the  property  is  put  in  the  pos- 
session of  the  pledgee. 

5.  Same. 

Th^  owner  sells  the  timber  on  bis  land  at  a  gross  price,  to  be  paid  as  the  timber 
is  taken  off  the  land,  and  gives  to  the  purchaser  the  right  to  locate  his  mill  on  the 
land  for  the  purpose  of  manufacturing  the  timber  into  lumber.  The  purchaser, 
without  paying  for  the  timber,  cuts  and  removes  it  to  his  mill,  where  it  is  made  into 
lumber,  and  stacked  on  the  land.  Thepurchaser  then  conveys  the  lumber  by  trust 
deed,  to  secure  ho^na  fide  creditors.  Meld,  the  vendor  of  the  timber  has  no  right  or 
lien  on  the  lumber,  as  against  the  rights  of  the  creditors  secured  in  such  trust 
deed. 
{SyUatms  hy  the-Covrt) 

Appeal  from  circuit  court,  Mercer  county;  David  E.  Johnston,  Judge. 
H,  C.  McClaugherty,  for  appellants.    Johnston  d:  Reynolds,  for  appellee. 

Snyder,  J.    On  August  24,  1882,  B.  P.  Williams  executed  and  delivered 
to  I.  T.  Gillespie,  for  Gillespie  &  Lindsay,  a  writing  in  the  words  following: 
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"I  have  this  day  sold  to  the  firm  of  Gillespie  &  Lindsay  all  the  poplar,  from 
22  inches  up  to  the  largest  size,  on  a  boundary  of  land  siiown  to  I.  T.  Gilles- 
pie and  Wm.  Calfee;  also  all  the  walnut  in  the  same  boundary;  with  the 
privilege  of  a  mill-site,  and  the  right  of  way  through  his  land  for  the  hauling 
of  other  timber  to  said  mill-site,  and  the  moving  of  the  lumber  when  manu- 
factured to  the  line  of  the  East  Kiver  R.  B.,  free  of  charge  to  the  said  Gil- 
lespie &  Lindsay.  For  which  the  said  Gillespie  &  Lindsay  agree  to  pay  the 
sum  of  $230,  all  of  which  is  to  be  paid  as  the  timber  is  taken  off  said  land." 
Soon  after  the  date  of  this  contract,  Thomas  E.  Gillespie,  the  acting  partner  of 
the  firm  of  Gillespie  &  Lindsay,  placed  a  saw-mill  upon  the  land,  ana  began  and 
continued  to  cut  the  timber  from  the  land,  and  remove  it  to  their  mill,  where  it 
was  manufactured  into  lumber,  and  stacked  upon  the  premises.  One  dollar 
was  paid  on  the  timber  at  the  date  of  the  contract,  and  the  residue  of  the  $230 
remained  unpaid.  In  September,  1883,  Williams  made  an  affidavit,  upon 
which  he  obtained  from  a  justice  an  attachment,  and  had  it  levied  upon  the 
lumber  as  the  property  of  Gillespie  &  Lindsay  to  pay  the  purchase  money  still 
due  him.  Upon  the  promise  of  Gillespie  that  the  lumber  should  not  be  re- 
moved until  Williams  was  paid,  he  dismissed  his  attachment  suit.  After- 
wards, by  deed  dated  July  7, 1884,  which  was  duly  recorded  in  Mercer  county 
on  the  day  of  its  date,  Thomas  E.  Gillespie,  as  a  partner  and  on  behalf  of  the 
firm  of  Gillespie  &  Lindsay,  conveyed  said  lumber  to  L.  L.  Hem,  as  trustee, 
to  secure  certain  specified  debts  due  to  S.  B.  Zink.  A.  J.  Davis,  and  others  by 
the  firm  of  Gillespie  &  Lindsay.  After  this  deed  had  been  recorded,  Williams 
in  August,  1884,  made  another  affidavit,  and  obtained  a  second  attachment 
from  a  justice,  which  he  caused  to  be  levied  upon  said  lumber  to  pay  8242.74, 
the  amount  he  claimed  to  be  due  him  from  Gillespie  &  Lindsay.  For  this 
sum  the  justice  gave  judgment  against  said  firm,  and  made  an  order  for  the' 
sale  of  the  lumber.  In  January,  1885,  L.  L.  Hem,  the  trustee  in  the  afore- 
said trust  deed,  advertised  the  lumber  therein  conveyed  for  sale,  and,  before 
the  sale  was  made,  B.  P.  Williams  filed  his  bill  in  the  circuit  court  of  Mer- 
cer county  against  the  firm  of  Gillespie  &  Lindsay,  and  the  trustee  and  the 
cestuis  que  trust  in  said  trust  deed,  for  the  purpose  of  enjoining  any  sale 
of  said  lumber  by  said  trustee,  and  having  the  lumber  sold,  and  the  proceeds 
applied  to  the  plaintiff's  debt.  The  defendants  other  than  Gillespie  St  Lind- 
say answered  the  bill.  Proofs  were  taken.  The  lumber  was  sold  by  order  of 
the  court,  and  so  much  of  the  proceeds  as  equaled  the  plaintiff's  claim  was  di- 
rected by  the  final  decree  to  be  paid  to  the  plaintiff;  and  the  defendant,  A.  J. 
Davis,  having  died  during  the  progress  of  the  suit,  his  administrator  obbuned 
this  appeal.  The  appellant  contends  that  the  decree  of  the  circuit  court  is  er- 
roneous, because,  according  to  the  settled  law,  when  applied  to  the  case  made 
by  the  record,  the  bill  should  have  been  dismissed.  On  the  other  hand,  the 
appellee,  Williams,  insists  that  the  said  decree  is  right;  and  in  support  of 
this  position  he  claims  that  he  was  entitled  to  the  relief  granted  him  upon  one 
or  all  of  the  following  grounds:  First,  the  trust  deed,  having  been  made  by 
only  one  of  the  partners,  is,  at  the  most,  but  an  executory  assignment,  and 
not  a  valid  conveyance,  such  as  will  of  itself  transfer  to  the  trust<;e  the  right 
and  title  to  the  property;  second,  the  sale  of  the  timber  being  a  sale  of  real  es- 
tate, the  plaintiff  held  a  vendor's  lien  upon  the  timber  for  the  purchase  money; 
and,  third,  the  lumber  was  held  by  the  plaintiff  as  a  pledge  for  the  amount 
due  him.    I  shall  consider  these  grounds  in  their  order. 

1.  Did  the  trust  deed  vest  in  the  trustee  the  title  to  the  lumber  in  controversy  ? 
In  Anderson  v.  Tompkins,  1  Brock.  456,  (decided  by  Marshall,  C.  J.,  in  1820, ) 
it  was  held  that  ''one  partner  has  the  right  to  convey  the  partnership  effects 
(other  than  real  estate)  to  the  creditors  of  the  firm  in  payments  of  their  debts» 
— either  to  the  creditors  directly,  or  through  the  intervention  of  trustees;  and» 
if  bona  fide,  the  deed  will  not  be  set  aside,  although  the  consent  of  the  other 
partner  was  not  obtained.    When  all  the  partnei-s  of  a  mercantile  firm  are 
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present,  they  have  a  right  to  be  oonsolted  In  giving  a  preference  to  particular 
creditors,  but  this  necessity  is  dispensed  with  if  one  of  the  partners  is  absent 
in  a  foreign  country.  The  doctrine  that  a  partner  cannot  bind  his  copartner 
by  deed  does  not  apply  to  a  case  in  which  the  property  purported  to  be  con- 
veyed by  the  deed  is  of  such  a  description  that  a  title  to  it  passes  by  the  mere 
act  of  delivery.  The  mere  circumstance  of  affixing  a  seal  to  the  instrument  of 
conveyance,  in  such  case,  does  not  annul  a  transfer  so  consummated.''  Re- 
ferring to  the  opinion  of  Marsuaix,  C.  J.  in  this  case.  Judge  Carr,  in  Mo- 
Cullough  V.  Sommervillet  8  Leigh,  at  page  433,  says:  "Following  this  high 
authority,  I  conclude  that  a  partner  has  a  right  to  convey  the  social  effects 
(save  real  estate)  to  trustees  to  pay  specified  creditors  of  the  firm;  and  this, 
without  the  consent  of  his  copartner,  where  that  copartner  resides  out  of  the 
state,  and  the  grantor  is  the  sole  manager  of  the  concern."  And  in  the  same 
ease,  at  page  4o6,  Judge  Cabell  says:  "  That  one  partner  living  in  this  state, 
And  having  the  management  of  all  the  business  of  the  company,  (the  other 
partners  residing  out  of  the  state,  has  the  power  to  deliver  over  and  assign 
the  goods  and  choses  in  action  of  the  company  to  the  creditors  of  the  company, 
in  discharge  of  the  partnership  debts,  is  too  clear,  in  my  opinion,  to  require 
either  argument  or  authority.  If  he  can  do  this  directly,  I  think  it  equally 
clear  that  he  may  indirectly,  by  delivering  and  assigning  to  an  agent  or  trus- 
tee, to  be  applied  in  payment  of  the  partnership  debts.  And,  if  he  may  do 
this  as  to  all  the  creditors,  he  may  do  it  as  to  any  one  or  more  of  them ;  and 
hence  he  may  give  a  preference  to  a  particular  creditor,  or  to  a  class  of  credit* 
ors,  although  the  consequence  of  such  preference  may,  in  case  of  a  deficiency 
of  funds,  defeat  the  claims  of  postponed  creditors."  And  the  decision  of  the 
court  was  an  affirmance  of  the  doctrine  thus  declared.  This  decision  has  ever 
since  been  considered  the  settled  law  in  Virginia,  and  it  is  therefore  the  law 
of  this  state.  Gordon  v.  Cannon,  18  Grat.  387,  404;  Burrill,  Assignm.  §§ 
43-64;  Pars.  Partn.  (166,)  181.  The  record  in  the  case  at  bar  shows  that  Lind- 
say, one  of  the  partners,  is  a  non-resident  of  this  state,  and  that  Thomas  £. 
Gillespie,  the  partner  who  executed  the  deed,  was  the  business  and  managing 
partner  of  the  firm;  and  the  fact  that  the  trustee  in  the  deed  had  advertised 
the  lumber  for  sale,  and  the  plaintifif  found  it  necessary  to  resort  to  an  injunc- 
tion to  prevent  the  sale,  is  sufficient  evidence  to  establish  the  fact  that  the 
lumber  had  been  delivered  to  the  trustee,  and  that  it  was  in  his  possession 
before  this  suit  was  instituted.  It  is  apparent,  therefore,  according  to  the 
principles  of  law  above  stated,  that  the  trust  deed  was  a  valid  conveyance  of 
the  lumber  to  the  trustee,  L.  L.  Hern,  and  that  by  the  settled  law  of  this 
state  the  said  trustee  was  a  purchaser  for  value.  Mining  Co,  v.  Coal  Co.^  8 
W.  Va.  406. 

2.  It  is  next  contended  that  the  contract  of  sale  by  Williams  to  Gillespie  & 
Lindsay,  being  a  sale  of  timber  on  land,  was  a  sale  of  real  estate,  or  an  inter- 
est therein,  and,  as  the  contract  was  executory,  Williams  held  a  vendor's  lien 
for  the  purchase  money.  This  proposition  is  undoubtedly  correct,  and  applied 
to  this  case  so  long  as  the  timber  constituted  a  part  of  the  realty.  But  when 
the  timber  was  severed  from  the  realty,  removed  to  the  mill,  and  there  con- 
verted into  lumber,  it  became  personal  property,  and  the  doctrine  of  vendor's 
lien  ceased  to  have  any  application  to  it.  It  is  not  questioned  that,  when 
there  is  a  sale  of  personal  property  to  be  paid  for  on  delivery,  the  vendor  has 
a  lien  for  the  price  so  long  as  the  property  remains  in  his  possession;  but  the 
transfer  or  surrender  of  possession  by  the  vendor,  even  at  common  law,  de- 
stroyed any  such  lien.  James  v.  Bird,  8  Leigh,  510;  McCandlish  v.  Keen, 
13  Grat.  629.  Here,  Williams,  by  permitting  the  vendees  of  the  timber  to  cut 
and  remove  the  same  to  their  saw-mill,  and  there  manufacture  it  into  lumber, 
abandoned  his  possession,  or,  rather,  allowed  the  vendees  to  take  possessioa 
of  it.  It  is  true,  the  mill  was  on  a  part  of  the  land  upon  which  the  timber 
grew,  but  the  timber  was  entirely  severed  from  the  realty,  and  talien  to  the 
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Hill,  where  other  timber  besides  that  of  Williams  was  converted  into  lumber. 
The  fact  that  the  lumber  was  on  the  same  tract  of  land  from  which  the  tim- 
ber was  cut,  would  in  no  manner  identify  or  distinguish  it  from  lumber  manu- 
factured from  timber  cut  from  other  lands.  It  would  furnish  no  means  by 
which  a  purchaser  without  notice  could  be  protected;  and  therefore,  if  we 
should  hold,  that  the  vendor's  lien  followed  the  timber,  and  continued  after 
it  had  been  converted  into  lumber,  simply  because  the  lumber  still  remained 
on  a  part  of  the  land  from  which  it  had  been  severed,  we  would  not  only  vio- 
late settled  principles  of  law,  but  open  the  door  for  fraud,  and  endanger  the 
rights  of  innocent  purchasers. 

3.  It  is  further  contended  for  Williams  that,  independent  of  his  original 
contract,  the  lumber  was  pledged  to  him  by  Gillespie  &  Lindsay  as  a  security 
for  his  debt.  Tliis  contention  is  based  on  the  fact  that  GiUespie  &  Lindsay, 
in  consideration  of  his  releasing  the  lumber  from  the  attachment  which  he 
had  caused  to  be  levied  upon  it  in  September,  1883,  agreed  that  the  lumber 
should  not  be  removed  from  the  mill  until  it  was  fully  paid  for.  The  lumber 
at  that  time  was,  as  we  have  seen,  in  the  possession  of  Gillespie  &  Lindsay, 
and  there  is  not  a  particle  of  evidence  that  they  then,  or  at  any  subsequent 
time,  delivered  the  lumber  to  Williams.  Without  such  delivery,  the  agree- 
ment to  pledge  the  lumber  amounted  to  nothing,  as  against  the  rights  of  the 
appellant,  and  other  purchasers  without  notice.  Possession  by  the  pledgee  is 
indispensable  to  constitute  a  pledge,  or  to  create  a  lien  upon  the  thing  pledged. 
3  Pars.  Cont.  271.  The  plaintiif,  Williams,  never  obtained  possession  of 
the  lumber,  and  of  course  he  never  acquired  any  lien  by  reason  of  the  agree- 
ment to  pledge  it  to  him.  We  have  before  shown  that  the  mere  fact  that  the 
lumber  was  on  the  land  of  Williams,  which  had  been  leased  to  Gillespie  & 
Lindsay,  did  not  confer  upon  him  the  possession.  The  fact  that  he  had  on 
two  different  occasions  made  affidavit  that  the  lumber  was  the  property  of  the 
firm  of  Gillespie  &  Lindsay,  and  caused  it  to  be  attached  as  such,  confirms  the 
fact  that  it  was^  not  in  his  possession ;  and  the  release  of  the  lumber  after  the 
first  attachment  shows  that  he  intended  that  the  possession  should  continue 
with  Gillespie  A  Lindsay.  It  seems  to  me  clear  that  the  plaintiff  was  not  en- 
titled to  any  relief,  and  that  his  bill  should  have  been  dismissed.  If  we  con- 
cede not  only  that  the  plaintiff,  by  the  terms  of  his  contract  for  the  sale  of  the 
timber,  was  entitled  to  retain  the  timber  until  it  was  paid  for,  but  that  he 
was  entitled  to  a  lien  on  it  after  it  had  been  converted  into  lumber,  still,  as 
he  did  not  have  his  contract  recorded,  the  same  was  inoperative  and  void,  as 
against  the  trustee  and  cestuis  que  trust  in  the  deed  under  which  the  appel- 
lant claims.  There  is  no  pretense  of  proof  that  these  are  not  all  bona  fide 
purchasers  without  notice  of  the  plaintiff's  claim  or  lien  on  the  lumber.  It 
is  expressly  declared  by  our  statute  that  any  limitation  or  reservation,  by  way 
of  condition  or  otherwise,  of  the  title  or  use  of  goods  or  chattels,  the  posses- 
sion whereof  shall  be  in  another,  the  absolute  property  shall  be  taken  to  be 
with  the  possession,  and  such  reservation  or  limitation  be  void  as  to  creditors 
of  and  purchasers  from  the  person  so  remaining  in  possession,  unless  such 
reservation  or  limitation  be  in  writing,  and  duly  recorded.  Section  3,  c.  74, 
Code.  In  this  case  the  contract  was  never  recorded;  and  there  being  no  at- 
tempt to  prove  that  the  debts  secured  are  not  bona  fide,  or  that  either  the 
trustee  or  the  beneficiaries  in  the  trust  deed  had  notice  of  the  plaintiff's  claim 
to  or  lien  on  the  lumber,  the  said  contract  was  void  as  to  said  trustee  and 
creditors. 

It  follows,  therefore,  that  the  plaintifTs  bill  should  have  been  dismissed  by 
the  circuit  court;  but  that  court  having  ordered  the  lumber  to  be  sold,  and  a 
sale  thereof  having  been  made,  and  the  proceeds  remaining  under  the  control 
of  that  court,  this  court  will  not  now  dismiss  the  plaintiff's  bill.  It  is,  how- 
ever, ordered  that  the  final  decree  of  March  12,  1886,  be  reversed,  and  the 
cause  remanded  to  the  circuit  court,  with  direction  to  that  court  to  order  the 
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fund  arising  from  the  sale  of  the  lumber  in  the  bill  mentioned,  to  be  paid  over 
to  the  creditors  secured  in  tlie  trust  deed  of  July  7,  1884,  according  to  their 
respective  rights  and  priorities,  as  prescribed  in  said  deed,  and  that  the  plain- 
tiff, Williams,  be  ordered  to  pay  the  costs  of  the  defendants  in  the  circuit 
court  in  this  cause. 

Johnson,  P.  J.,  and  Green  and  Woods,  J  J.,  concurred. 

(30  W.  Va.  672) 

Dttnn  9.  Baxter. 
(Supreme  Cawrt  of  Appeals  of  West  VirginioL.    February  4, 1888.) 

Injunction— To  Restrain  Execution. 

An  injunction  will  not  lie  in  this  state  to  restrain  the  sale  of  real  estate  under  an 
execution  issued  for  a  private  debt.  Nor  will  it  lie  to  restrain  the  sale  of  personal 
property  which  is  owned  by  a  third  party,  and  not  the  execution  debtor,  unless  it  is 
shown  that  irreparable  damages  will  result  theref rouL 

{SyUalms  by  the  Court.) 

Appeal  from  circuit  court,  Braxton  county;  Henry  Brannon,  Judge. 
Haymond  c&  Bume,  for  appellant.    Ko  appearance  for  appellees. 

Sntder,  J.  Suit  in  equity,  brought  in  the  circuit  court  of  Braxton  county 
by  Emma  J.  Dunn  against  Felix  J.  Baxter  and  A.  C.  Dyer,  sheriff  of  said 
county,  to  enjoin  the  defendants  from  selling  a  certain  shop.  The  injunction 
was  granted  and  the  bill  filed  in  January,  1885.  Ttie  defendant  Baxter  de- 
murred to  and  answered  the  bill;  general  replication  was  filed  to  the  answer; 
depositions  were  taken  by  both  parties;  the  demurrer  was  overruled;  and  on 
the  final  hearing  the  court,  by  its  decree  entered  May  7, 1886,  perpetuated  the 
injunction,  and  ordered  the  defendant  Baxter  to  pay  the  plaintiff  her  costs. 
From  this  decree  Baxter  has  appealed.  The  plaintiff  alleges  in  her  bill  that 
she  is  a  married  woman,  the  wife  of  Richard  Dunn;  that  in  December,  1879. 
she  purchased  from  P.  B.  Adams,  with  money  derived  from  her  separate  es. 
tate,  a  certain  lot  of  land  in  the  town  of  Sutton,  Braxton  county,  which  was 
conveyed  to  her  by  the  said  Adams;  that  on  the  south-west  sfde  of  said  lot 
there  is  located  a  street  running  diagonally  across  the  rear  of  the  lot,  and  leav- 
ing at  the  front  and  south  side  of  it  a  space  of  some  10  or  12  feet  of  vacant 
ground,  triangular  in  shape,  the  base  fronting  on  Main  street;  that  by  some 
arrangement  Adams  procured  said  triangular  strip  of  ground  from  the  town 
of  Sutton  many  years  before  her  purchase  from  him,  and  in  pursuance  of  said 
acquisition  he,  over  10  years  ago,  was  put  in  possession  of  said  strip  and  in- 
closed the  same  by  a  fence,  and  he  continued  to  occupy  it  until  he  sold  the  lot 
and  delivered  the  possession  to  her,  and  she  has  ever  since  had  it  in  actual 
possession;  that  she  claims  said  strip  as  a  part  of  her  lot,  though  the  same 
is  not  embraced  in  her  deed  for  the  lot;  that  in  the  year  1880  she  erected  a 
shop  upon  said  strip  of  ground  at  a  cost  of  about S200,  and  her  husband  hsis  since 
occupied  the  shop  to  carry  on  his  trade  as  a  tanner,  and  both  said  ground  and 
shop  are  her  separate  real  estate;  that  in  1883  the  defendant  Baxter  recovered 
a  judgment  against  her  husband  for  debt,  upon  which  execution  has  been  is- 
sued and  levied  upon  said  shop,  and  that  he  will  have  the  same  sold  to. satisfy 
said  execution  unless  restrained.  She  charges  that  the  said  shop  is  in  no  way 
liable  to  be  seized  and  sold  under  said  exection,  for  the  reasons — First,  that 
it  is  a  part  of  the  real  estate;  second^  that  it  is  her  separate  estate,  and  in  no 
wise  subject  to  the  control  of  her  husband  or  liable  for  his  debts.  The  de- 
fendant Baxter,  in  his  answer,  denies  that  either  Adams  or  the  plaintiff  ever 
owned  the  lot  on  which  said  shop  stands;  that  Adams  never  claimed  to  own 
it  and  never  pretended  to  sell  it  to  the  defendant.  He  avers  that  it  is  part  of 
a  public  street  of  said  town,  and  that  it  has  also  been  used  as  a  public  road  for 
nearly  50  years;  that  said  shop  was  built  and  paid  for  by  the  husband  of  the 
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plaintiff,  and  is  his  property;  that  it  was  built  on  a  part  of  the  street  by  per- 
mission of  the  mayor  of  the  town,  and  is  nothing  but  personal  property.  He 
denies  that  the  plaintiff  has  any  right  or  claim  to  said  shop,  or  tliat  she  f  ur- 
nisiied  any  means  for  the  building  of  it.  Adams,  the  vendor  of  the  plaintiff^ 
in  his  deposition,  says  that  when  he  sold  the  lot  to  the  plaintiff  the  fence  included 
a  part  of  the- street;  that  he  told  her  husband,  who  was  acting  for  the  plaintiff 
at  the  time  of  the  sale,  that  he  had  no  title  to  the  strip  on  which  the  shop  now 
stands,  but  that  it  was  a  part  of  the  street,  and  had  been  included  by  the  fence 
around  his  lot  by  the  verbal  consent  of  the  mayor  of  the  town,  and  that  he  had 
never  claimed  to  be  the  owner  of  said  strip.  The  other  witnesses  whose  dep- 
ositions are  filed  in  the  cause,  prove  facts  which  clearly  show  that  tlie  shop 
was  built  by  the  labor  and  means  of  the  husband  of  the  plaintiff,  and  that  he 
occupied  it  and  carried  on  his  trade  in  it  in  his  own  name  and  for  his  own 
benefit. 

Neither  according  to  the  law  nor  the  facts,  was  the  plaintiff  entitled  to  any 
relief.  If  the  shop  was  a  pai-t  of  the  realty  of  the  plaintiff,  as  alleged  in  the 
bill,  then  a  sale  of  it  could  not  affect  the  title  of  the  plaintiff  in  any  manner. 
It  would  not  even  cast  a  cloud  upon  her  title,  because  a  sale,  or  attempted  sal«B, 
of  real  estate,  under  an  execution  for  a  private  debt,  in  this  state  is  an  abso- 
lute nullity,  and  would  confer  upon  the  purchaser  no  right  or  title  whatever. 
There  is  no  allegation  in  the  bill  or  attempt  to  show  that  the  defendant  is  seek- 
ing or  threatening  to  remove  the  shop  from  the  lot  of  the  plaintiff.  Without 
duch  an  allegation  the  bill  is  clearly  demurrable,  and  should  have  been  dismissed 
on  the  demurrer.  But  if  the  bill  could  be  construed  to  be  a  proceeding  to  re- 
strain the  sale  of  personal  property  for  the  debt  of  a  third  person,  it  could  not 
be  maintained.  Baker  v.  Rinehard,  II  W.  Va.  238;  White  v.  Stender,  24 
W.  Va.  615.  And  the  facts  proved,  show  not  onl^  that  the  shop  is  the  prop- 
erty of  her  husband,  but  that  the  plaintiff  has  no  right  or  claim  to  it  or  interest 
in  it,  and  that  therefore  she  has  no  right  to  maintain  this  suit.  Barr  v.  Claj^ 
ton,  29  W.  Va.  - — .  For  these  reasons,  the  decree  of  the  circuit  court  must 
be  reversed,  the  Injunction  dissolved,  and  the  plaintiff's  bill  dismissed. 

JozmsON,  P.  J.,  Gbeen,  and  Woods,  JJ.,  concurred. 


^^  ^'  ^  '^^^  Reid.c.  McGowan  et  al. 

{Suvreme  Cqurt  of  South  Carolifrui.    February  15, 1888.) 

L  HOMBSTBAD— CONVETANOB  OF— MORTOAGB. 

In  an  action  to  foreclose  two  mortgages  on  a  tract  of  land,  described  in  the  first 
mortgage  as  the  "McGtowan  Tract  "  and  in  the  second  as  tne  "Home  Place, "  con- 
taining 200  acres,  more  or  less,  with  nearly  the  same  boundaries  in  both  mortgages, 
the  mortgagor  answered,  claiming  42  acres,  being  in  excess  of  the  200  mortgaged, 
but  within  the  boundaries  described,  as  a  homestead.  Held^  that  the  execution  of 
the  mortgages  without  reservation  included  the  homestead. 
2.  Judgment— Lien— Entry. 

Under  Code  8.  C.  §  810,  no  lien  is  created  by  a  judgment  before  it  is  "entered, " 
and  such  lien  must  be  postponed  to  a  mortgage  executed  before  its  entry,  to  one 
who  had  no  notice  of  the  judgment. 
3  Same— Lien— Extent  op. 

A.  was  entitled  to  a  one-fourth  interest  of  the  real  and  personal  estate  of  her 
father^  under  a  will  of  which  B.,  another  of  the  four  devisees,  and  trustee  of  A.  un- 
der said  will,  was  executor.  A.  obtained  a  decree  in  equity  against  B.,  directing  a 
conveyance  to  her  of  198  acres  of  the  land  devised,  and  the  payment  of  $1,000  in 
settlement  of  her  interests  under  said  VTill.  The  conveyance  of  real  estate  was 
made,  leaving  200  acres,  more  or  less,  in  B.,  but  the  91,000  was  not  paid.  Held,  that 
the  land  in  the  possession  of  B.  was  not  bound  to  the  payment  of  said  decree  in  pref- 
erence to  the  claims  of  his  other  creditors. 

Appeal  from  common  pleas  circuit  court  of  Laurens  county;  Pressley, 
Judge. 
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Beriet  cfr  McGowan,  Mr,  Hunt,  W.  H.  Martin^  and  X.  W.  Sunkins,  for  ap- 
pellants.   Ball  d  Watts,  for  respondent. 

Simpson,  C.  J.  The  action  below  was  brought  to  foreclose  two  mortgages 
executed  by  the  appellant  McGowan  to  the  plaintiff,  respondent,  and  covering 
the  same  tract  of  land,  described  in  the  first  mortgage  as  the  '* McGowan  Tract, " 
containing  200  acres,  with  certain  boundaries ;  and  in  the  second  as  the  *'  Home 
Place,"  containing  200  acres,  more  or  less,  with  nearly  same  boundaries  as  the 
first, — the  first  intended  to  secure  a  bond  of  $1,000,  and  the  second  a  bond  of 
$359.20;  the  first  being  dated  the  28th  day  of  January,  1881,  and  the  second, 
the  15th  day  of  December,  1881.  The  defendant  McGowan  answered,  claim- 
ing a  homestead  in  42  acres  of  the  tract,  which  was  in  excess  of  the  200  acres 
mortgaged,  and  which  he  claimed  was  not  embraced  in  the  mortgages,  but 
was  left  out  as  his  homestead.  He  also  alleged  that  the  land  formerly  belonged 
to  his  father,  William  McGowan,  deceased,  in  whose  will  one-fourth  interest 
in  said  land  was  devised  to  his  daughter,  Elizabeth,  now  Mi-s.  Strain,  the  de- 
fendant McGowan  being  the  executor  of  the  will  and  trustee  of  the  said  Eliza- 
beth, and  that  no  partition  had  been  made  among  the  devisees,  four  in  num- 
ber, including  the  said  defendant,  each  being  entitled  to  one-fourth  interest; 
that  in  1880  the  said  Elizabeth  obtained  a  decree  against  said  defendant,  or- 
-  dering  him  to  convey  to  her  her  portion  of  said  land,  and  to  pay  to  her  by  a 
certain  day  the  sum  of  $1,000,  and,  upon  so  doing,  to  be  discharged  of  his 
trust;  which  order  and  decree  had  never  been  compiled  with,  of  which  facts 
the  plaintiff  had  notice  when  the  mortgages  were  executed.  Wherefore  he 
prayed  that  all  incumbrancers  be  called  in,  and  that  Elizabeth  Strain ^s  claim 
be  declared  to  be  the  first  Uen  upon  the  land,  and  that  the  said  42  acres  be  ad- 
judged to  defendant  as  h^  homestead.    Mrs.  Strain  came  in,  setting  up  the 

decree  mentioned,  for  $1,000,  said  decree  being  dated ,  1880;  and  also 

two  judgment  creditors  came  in,  to-wit,  the  Atlantic  &  Virginia  Fertilizing 
Company,  with  a  judgment  for  $65.15,  obtained  13th  day  of  June,  1882,  and 
costs,  $20;  and  C.  D.  Barksdale,  with  judgment  for  $79.60,  and  costs,  $29.40, 
obtained  26th  February,  1885.  The  case  was  referred  to  a  special  master  to 
hear  the  issues  of  law  and  fact,  and  to  report  his  findings  of  fact  and  conclu- 
sions of  law,  with  leave  to  report  any  special  matter;  whose  findings  of  fact 
and  conclusions  of  law  were  presented  to  the  court  in  an  elaborate  leport, 
(found  in  the  case,)  in  which  he  held  that  the  Strain  decree  had  not  acquired 
a  lien  because  of  defective  entry;  that  the  plaintiff  had  no  notice  of  said  de- 
cree; that  the  defendant  John  T.  McGowan  was  not  entitled  to  the  homestead 
claimed;  that  the  mortgages  should  be  foreclosed,  and  that  the  proceeds  should 
be  applied — First,  to  said  mortgages;  second,  to  the  Virginia  Fertilizing  Com- 
pany judgment;  ^^2rc2,  to  the  Strain  decree;  and,/ourtA,  to  the  Barksdale  judg- 
ment This  report,  upon  exceptions,  was  confirmed  by  his  honor.  Judge  I^ess- 
LET,  who,  holding  with  the  master  that  the  42  acres  were  included  in  the  mort- 
gage, denied  the  homestead,  and  that,  although  the  Strain  decree  was  a  final 
judgment,  and  might  take  rank  in  the  distribution  of  assets  of  a  deceased  from 
the  date  of  filing,  yet  that  it  could  not  have  lien  on  real  estate  until  the  date  at 
which  it  was  '* entered''  according  to  the  statute.  He  held,  therefore,  that  it 
was  postponed  to  the  other  judgment  liens,  and  he  ordered  the  land  to  be  sold, 
the  proceeds  to  be  applied  to  plaintiff's  mortgages,  then  to  the  Virginia  Fer- 
tilizing Company's  judgment,  then  to  the  Strain  decree,  and  lastly  to  the  Barks- 
dale  judgment,  according  to  the  findings  of  the  master  as  to  the  date  of  "entry" 
of  tliese  different  liens.  The  defendants  McGowan  and  Mrs.  Strain  contest 
this  decree, — ^the  first  on  the  ground  that  his  homestead  was  denied  him,  and 
the  second  because  the  decree  in  her  favor  was  held  invalid  as  to  its  lien  on 
the  land,  on  account  of  the  alleged  defects  in  its  "entry;"  also  because  his 
honor  should  have  held  that  the  plaintiff  had  notice  of  said  decree  before  the 
execution  of  the  mortgages;  and,  further,  that  the  land  in  question  was  sub- 
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Ject  to  the  trust  of  Mrs.  Strain  under  her  father's  will,  and  bound,  therefore, 
for  the  payment  of  the  said  decree;  also  that  it  was  bound  as  in  cases  of  par- 
tition. 

We  see  no  reason  to  disturb  the  finding  of  the  master,  concurred  in  by  the 
circuit  Judge,  as  to  the  42  acres  claimed  by  defendant  McGowan  as  a  home- 
stead. This  portion  of  the  land  was  within  the  boundaries  described  in  both 
mortgages,  and  there  was  no  distinct  reservation  in  either.  We  think  the 
mortgages  included  the  entire  tract;  certainly  the  second  one  did,  and  a  home- 
stead cannot  now  be  carved  out  as  against  the  liens  imposed  by  said  mort- 
gages. The  execution  of  a  mortgage  excludes  the  homestead,  so  far  at  least 
as  the  debt  intended  to  be  secured  is  concerned.  Neither  can  we  overrule  the 
finding  below  as  to  absence  of  notice,  on  the  part  of  the  plaintiff,  of  the  Strain 
decree.  This  finding  is  not  without  evidence  to  sustain  it,  and,  under  the 
rule  in  such  cases,  it  must  stand  as  one  of  the  established  facts  in  the  case. 
One  of  the  important  questions  in  the  appeal  is,  whether  the  entry  of  the 
Strain  decree  was  so  defective  as  to  prevent  its  lien  on  the  land,  in  priority  to 
the  mortgages  of  plaintiff  and  the  judgment  of  the  Virginia  Fertilizing  Com- 
pany, as  held  by  the  circuit  judge.  The  facts  as  found  are  that  the  decree 
was  a  decree  in  equity  obtained  on  the  5th  day  of  November,  1880,  in  an  ac- 
tion against  John  T.  McGowan,  as  executor  of  William  McGowan,  deceased, 
and  as  trustee  of  Elizabeth  Strain,  to  enforce  her  rights  under  the  will  of  said 
William  McGowan.  her  father,  and  to  set  aside  the  trust,  as  executed.  This 
decree  was  filed  by  the  clerk  on  the  5th  day  of  November,  1880.  It  was,  how- 
ever, not  entered,  enrolled,  nor  indexed,  at  that  time,  but  was  thrown  in  a 
desk  in  the  clerk's  ofiSce,  where  it  was  found  by  G.  W.  Shell,  successor,  in 
April,  1884,  who  about  February,  1885,  enrolled,  indexed,  and  entered  it;  that 
the  Book  of  Abstract  of  Judgments  shows  only  the  date  of  the  filing  the  sum- 
mons and  complaint,  and  gives  no  information  as  to  the  date  of  entry,  the 
date  of  the  judgment  or  relief,  but  simply  shows  the  date  of  the  filing  of  the 
summons  and  complaint,  and  the  parties  to  the  action.  It  is  hardly  neces- 
sary to  say  that  this  was  not  sufficient  to  give  a  judgment  lien  on  real  estate 
under  the  statutes  upon  that  subject.  Section  313  of  the  Code,  now  section 
310,  of  force  when  this  decree  was  pronounced,  read:  ** Final  judgments  here- 
after 'entered'  in  any  court  of  record  in  this  state  shall  constitute  a  lien  on 
real  estate.  *  *  *'*  What  is  entry?  "The  clerk  shall  keep  among  the 
records  of  the  court  a  book  for  the  entry  of  judgments,  to  be  called  the  *  J  udg- 
mentBook.'"  Section  300.  "The  judgment  shall  be  entered  in  the  Judg- 
ment Book,  and  shall  specify  clearly  the  relief  granted,  or  other  determination 
■  of  the  action."  In  substance,  now  section  301.  "The  lien  is  only  created  by 
the  entry  **  De  Saussure  v.  Zeigler,  6  S.  C.  13.  Here  nothing  seems  to  have 
been  done  before  1885  except  to  mark  the  decree  filed,  when  it  was  pronounced 
in  November,  1880;  it  being  at  the  same  time  deposited  in  a  desk  in  the  clerk's 
office,  wliere  it  was  found  by  the  successor  of  the  then  clerk  in  1884.  As  we 
have  said,  if  the  decree  is  to  be  regarded  as  a  judgment,  which  is  defined  to  be 
the  final  determination  of  the  rights  of  parties,  and  is  to  be  governed  by  the  law 
of  force  since  the  adoption  of  the  Code  on  the  subject  of  final  judgments  and 
their  liens,  then  there  is  no  room  for  doubt  or  hesitation  as  to  the  correctness 
of  the  judgment  below  on  this  point.  It  is  urged,  however,  by  appellant,  that, 
the  decree  being  a  decree  in  chancery,  a  different  rule  is  applicable,  to- wit, 
the  law  of  force  as  to  decrees  before  the  Code.  And  it  is  contended  that,  un- 
der that  law,  a  lien  had  attached  from  the  filing.  It  is  true  that  before  the  con- 
solidation of  the  courts,  and  the  abolition  of  the  old  court  of  equity  with  its 
attendant  office  of  commissioner,  the  binding  efficacy  and  the  enforcement  of 
decrees  in  chancery  were  governed  by  a  different  rule  from  that  which  gov- 
erned in  judgments  at  law.  Originally  decrees  in  chancery  had  no  lien  on 
lands,  and  could  be  enforced  only  by  attachment;  but  in  1785  an  act  was  passed 
giving  power  to  issue  execution  on  money  decrees,  in  addition  to  the  remedy 
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previously  existing  by  attachment,  the  consequence  of  whicli  was  to  create  a 
lien  by  such  decrees,  as  was  decided  in  Blake  v.  Heyward^  Bailey,  Eq.  2X2, 
in  which  the  court  said:  "The  grant,  therefore,  of  the  common-law  process 
oi  fieri  facias^  to  enforce  decrees  in  equity  against  both  the  real  and  personal 
estate  of  the  party,  gave  to  such  decrees,  as  a  necessary  incident,  the  lien  of  a 
judgment  at  law."  And  in  the  act  of  1840  a  mode  was  provided  for  the  en- 
try of  such  decrees  by  the  commissioner  in  equity  in  his  office,  no  doubt  with 
the  view  of  giving  notice  to  the  world.  But  is  this  the  law  which  applies  to 
decrees  now?  We  think  not.  It  is  therefore  needless  to  pursue  this  subject 
further.  A  decree  in  chancery  is  a  judgment  to  all  intents  and  purposes,  and 
is  now  governed  by  the  requirements  of  the  Code  and  acts  on  the  subject  of 
judgments  as  fully  as  a  judgment  at  law.  The  court  of  equity  has  been  abol- 
ished; the  office  of  commissioner  has  been  abolished ;  all  forms  of  actions  here- 
tofore existing  have  been  abolished,  and  a  single  one  substituted  in  their  stead; 
and  the  final  adjudication  of  the  rights  of  parties  litigant  is  the  judgment  of 
the  court,  whether  it  be  in  a  case  at  law  or  one  involving  an  equity  cause, 
and  the  rules  enacted  and  established  for  the  enforcement  and  liens  of  judg- 
ments apply  to  all.  It  is  urged  next,  in  behalf  of  Mrs.  Strain,  that  the  de- 
cree in  question  was  obtained  by  her  in  an  action  brought  against  John  T. 
McGowan  as  executor  of  her  father's  will,  and  as  her  trustee  under  said  will, 
and  that  it  involves  the  settlement  of  her  interest  under  said  will,  and  there- 
fore the  real  estate  involved,  which  was  a  part  of  the  estate  of  her  father, 
should  be  made  liable  for  said  decree  in  preference  to  the  claims  of  creditors 
of  the  said  John  T.  McGowan.  It  is  true  that  under  the  will  of  William  Mc- 
Gowan, the  father  of  Elizabeth,  she  was  entitled  to  one-fourth  interest  of  the 
personal  and  real  estate,  after  the  death  of  her  mother,  and  no  doubt  her  ac- 
tion which  resulted  in  the  said  decree  was  instituted  to  obtain  said  interest. 
As  to  the  real  estate,  the  decree,  which  it  seems  was  a  consent  decree,  di- 
rected a  conveyance  to  Elizabeth  of  198  acres  of  the  land  of  which  William 
McGowan  died  seized  and  possessed,  leaving  some  200  acres,  more  or  less,  the 
land  mortgaged,  in  the  possession  of  the  executor,  John  T,  McGowan.  And 
it  also  directed  the  payment  to  Elizabeth  of  $1,000, — no  doubt  her  portion  of 
the  personalty.  The  conveyance  of  the  real  estate  has  been  made,  but  the 
$1,000  has  never  been  paid,  and  it  is  that  which  is  the  basis  of  the  claim  here. 
Now  the  will  of  William  McGowan  did  not  subject  his  estate,  either  in  whole 
or  in  part,  to  the  payment  of  Mrs.  Strain's  share.  He  had  four  children,  to 
each  of  whom  he  bequeathed  one-fourth  interest,  putting  the  share  of  his 
daughter  Elizabeth,  now  Mrs.  Strain,  in  trust.  Had  the  entire  estate  of  her 
father  been  in  the  hands  of  the  executor  at  the  time  of  her  action,  no  doubt 
her  share  could  have  been  set  apart  and  delivered  to  her  free  from  the  debts 
of  the  executor;  but  doubtless  the  personal  estate  of  William  McGowan  had 
been  wasted,  and  Mrs.  Strain  had  no  alternative  but  to  take  a  money  decree 
against  the  executor,  to  be  enforced  like  any  other  judgment  against  him  out 
of  such  property  as  she  could  find.  We  do  not  see  how  the  act  of  1791,  giv- 
ing a  lien  in  certain  cases  of  partition,  can  be  made  to  apply.  We  do  not  un- 
derstand that  this  case  has  any  feature  of  partition. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

McIvER,  J.,  concurs.    McGowak,  J.,  did  not  sit  in  this  case. 

(28  S.   C.  81) 

Btnbrson  «.  Allison  et  al. 
{Supreme  Court  of  South  Ca/rolina,    February  14,  1888.) 

B^UITT— PRACTIOIB— ReFERENCB  OF  ISSUB  TO  JUBT. 

In  a  chancery  case,  an  issue  was  referred  to  a  jury,  and  the  judonaient  of  the  court 
was  apparently  based  on  the  verdict  alone,  and  it  did  not  appear  tnat  the  judge  him- 
self concurred  in  the  findings.    Held,  that  the  judgment  could  not  stand. 
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Appeal  from  common  pleas  circuit  court  of  Laurens  county;  A.  P.  Ald- 
RiCH  and  J.  H.  Hudson,  Judges. 

This  was  an  action  by  J.  F.  Kynerson,  plaintiff  and  respondent,  on  a  prom- 
issory note  and  mortgage,  against  Calvin  Allison,  maker,  JBsop  Allison  and 
C.  H.  Harper,  sureties  on  the  note,  and  W,  L.  Boyd,  J.  J.  Pluss,  and  J.  D. 
Anderson,  senior  lienholders,  as  defendants  and  appellants. 

W,  H,  Martin^  {Ball  <&  Watts,  of  counsel, )  for  appellants.  Cunningham 
4&  Harris,  for  respondent.    ^ 

Simpson,  C.  J.  The  appellant,  Calvin  Allison,  bought  a  horse  from  the 
respondent  at  the  price  of  $150,  for  which  he  gave  his  promissory  note,  with 
uEsop  Allison  and  C.  H.  Harper  as  sureties,  payable  one  day  after  date,  with 
10  per  cent,  interest.  At  the  same  time,  the  said  Calvin  executed  a  mortgage 
covering  a  certain  tract  of  land  containing  75  acres,  more  or  less.  The  action 
below  was  brought  to  enforce  collection  of  this  note,  the  plaintiff  demanding 
judgment  against  Calvin  Allison,  JEsop  Allison,  and  C.  H.  Harper,  defend- 
ants, for  the  sum  of  $125  and  interest,  balance  after  a  credit  of  $25  which  had 
been  entered  on  the  note,  and  also  a  foreclosure  of  the  mortgage.  The  other 
defendants  were  made  parties  defendant,  as  senior  lien  incumbrancers.  The 
defendants  pleaded  failure  of  consideration,  the  horse  having  died,  in  a  few 
days  after  the  sale,  from  disease  and  unsoundness,  as  alleged,  existing  at  the 
time  of  said  sale.  Calvin  Allison,  the  purchaser,  also  claimed  damages  to  the 
amount  of  $150  for  loss  of  crop,  -^op  Allison  having  died  during  the  prog- 
ress of  the  case,  it  proceeded  against  the  other  two.  The  case  was  found  on 
Calendar  2,  at  the  June  term  of  the  court,  1886,  for  Laurens  county,  his 
honor,  Judge  Hudson,  presiding, — having  been  continued  at  the  previous 
term;  when  on  motion  of  the  plaintiff,  without  previous  notice,  an  order  was 
passed  submitting  certain  issues  to  a  jury,  and  the  case  was  marked  "Con- 
tinned,"  against  the  protests  of  the  defendants.  At  the  next  term  of  the 
court,  the  issues  then  being  on  Calendar  1,  they  were  tried  by  a  jury,  result- 
ing in  a  mistrial,  which  was  entered,  and  the  case  marked  "Continued"  on 
both  Calendar  No.  1  and  No.  2.  At  the  next  term  of  the  court  the  issues  sub- 
mitted were  tried  on  Calendar  No.  1,  before  his  honor  Judge  Aldrich,  with 
a  jury;  his  honor  directing  the  jury  to  answer  "Yes"  or  "No"  to  the  ques- 
tions submitted,  which  questions  were  as  follows:  (1)  "Was  the  horse,  for 
purchase  of  which  the  note  described  in  the  pleadings  was  given,  sound  at 
the  time  of  sale?"  (2)  "  Was  there,  at  the  time  of  said  sale,  any  warranty, 
either  expressed  or  implied?"  (3)  "Was  the  sale  rescinded?"  (4)  "Was 
there  an  agreement  between  plaintiff  and  the  defendant  Calvin  Allison,  after 
the  death  of  the  horse,  that,  if  plaintiff  would  give  credit  in  the  said  note  of 
twenty-five  dollars,  the  said  defendant,  Calvin  Allison,  would  pay  the  balance 
of  the  note,  and  was  the  credit  given  on  the  note?"  (5)  "What  amount,  if 
any,  remains  due  upon  said  note?"  To  all  of  which  the  jury  answered  af- 
firmatively, except  the  third,  and  they  found  the  amount  due  to  be  $149.73. 
The  judge  then,  after  stating  the  finding  of  the  jury  upon  the  different  issues 
submitted,  ordered  a  foreclosure  of  the  mortgage,  directing  the  proceeds  of 
sale  to  be  applied — FirsU  to  the  costs;  second^  to  the  payment  ot  the  senior 
mortgage  to  defendants  Boyd,  Pluss  &  Co.;  and,  thirds  to  the  payment  of  the 
plaintiff,  and,  in  case  the  plaintiff 's  debt  was  unsatisfied,  then  that  he  have  leave 
to  issue  execution  against  the  said  Calvin  Allison  and  the  said  C.  H.  Harper 
for  any  balance  that  might  remain  upon  the  judgment  obtained,  with  costs. 
From  this,  Allison  and  Harper  have  appealed,  on  the  grounds — "^ir^i,  that 
his  honor.  Judge  Hudson,  erred  in  granting  the  order  dated  June  19,  1887, 
(submitting  the  issues  to  a  jury,)  when  the  plaintiff  had  not  given  notice  of 
a  special  motion  for  such  order ;  second,  that  Judge  Aldrich  erred  in  grant- 
ing the  order  dated  March  4,  1887,  before  the  case  was  reached  regularly  for 
trial  on  Calendar  2;  third,  that  he  erred  in  not  considering  the  case,  and  giv- 
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iDg  his  independent  Judgment  upon  the  facts  and  law;  fourth^  because  judg- 
ment could  not  be  entered  up  against  the  defendants  Allison  and  Harper, 
under  the  proceedings  in  this  case;  fif^h^  ^^^t  he  erred  in  granting  the  order 
of  foreclosure  and  sale  when  the  original  contract  of  purchase  had  been  re- 
scinded, and  a  new  contract  made. "  The  last  exception  involves  a  question 
of  fact,  and  there  is  no  reason,  under  the  rule  in  such  cases,  why  the  finding 
below  should  be  disturbed.  The  second  was  passed  over  in  the  argument  as 
untenable,  and  the  questions  presented  are  found  in  the  other  three. 

The  appellants*  counsel  claims  that  the  case  was  in  chancery,  and  his  ex- 
ceptions are  based  upon  that  theory,  and  he  interposes  no  objection  that  it 
was  tried  as  such,  as  to  any  or  either  of  the  defendants.  He  does  not  object 
to  the  submission  of  the  issues  mentioned  to  the  jury,  so  much,  but  he  con- 
tends that  this  could  not  be  done,  on  motion  of  the  plaintiff,  without  previous 
notice  of  such  intended  motion.  .  It  is  true  '*that  in  cases  where  the  trial  of 
issues  of  fact  is  not  provided  for  in  the  Code,  if  either  party  shall  desire  a 
trial  by  jury,  such  party  shall,  within  ten  days  after  issue  joined,  give  notice 
of  a  special  motion  to  be  made  upon  the  pleadings. "  But  at  the  same  time, 
in  cases  triable  by  the  judge,  he  may  for  his  own  enlightenment  order  an  issue 
as  to  the  whole,  or  as  to  any  specific  questions  of  fact  to  be  tried  by  a  jury. 
Now,  although  the  issues  here  were  ordered  on  motion  of  the  plaintiff,  yet  it 
does  not  appear  but  that  the  circuit  judge  granted  the  motion  for  his  own 
satisfaction  and  enlightenment,  under  the  power  with  which  he  was  invested, 
independent  of  the  motion  of  the  plaintiff. 

Be  this  as  it  may,  however,  the  next  exception  is  the  most  serious;  in  fact, 
we  think,  is  fatal,  and  demands  a  reversal  of  the  judgment  below,  and  there- 
fore renders  the  further  discussion  of  this  point  unnecessary.  The  exception 
referred  to  alleges  error  "because  his  honor  failed  to  give  his  independent 
judgment  upon  the  facts  of  the  case, "  and  based  his  order  of  foreclosure,  etc., 
upon  the  verdict  of  the  jury,  without  stating  his  concurrence  in  the  find- 
ings. Several  cases  have  been  before  this  court  where  this  point  was  raised 
and  decided.  In  Flinn  v.  Brown^  6  S.  C.  212,  the  court  said:  "As  the  case 
is  one  in  chancery,  it  was  determinable  by  the  court,  and  the  parties  were  en- 
titled to  its  judgment  both  on  the  questions  of  fact,  as  well  as  of  law  involved 
in  the  issue.  The  verdict  of  the  jury  is  not  to  be  accepted  as  the  conclusion 
which  is  to  govern  and  control  the  case,  and  through  the  medium  of  which 
the  judgment  is  to  be  pronounced  in  favor  of  the  one  side  or  the  other.  The 
judgment,  in  such  a  case,  must  be  the  result  of  the  conclusion  of  the  judge^ 
both  on  the  law  and  the  facts, "  etc.  .  In  the  case  of  Qadsden  v.  WJialey,  9  S. 
C.  148,  the  court  said:  "The  question  is  whether  the  circuit  judge  erred  in 
failing  to  give  his  own  opinion  upon  the'  issues  involved,  and  whether  the 
judgment,  if  based  solely  upon  the  verdict  of  the  jury  to  whom  the  issues 
were  referred,  can  be  allowed  to  stand. "  On  the  authority  of  Flinn  v.  Brovm, 
supra,  the  judgment  having  been  based  solely  upon  the  verdict  of  the  jury,  it 
was  set  aside.  In  Ivy  v.  Clawson,  14  S.  C.  273,  the  same  doctrine  was  held 
and  applied.  See,  also.  Small  v.  Small,  16  S.  C.  64.  And  in  Grierson  v. 
Harmon,  Id.  618,  the  court  said:  "Notwithstanding  the  verdict  of  the  jury, 
the  parties  had  a  right  to  have  a  hearing  by  the  court  upon  the  merits." 
Now,  it  will  be  seen  upon  reading  the  order  of  foreclosure,  and  the  judgment 
of  the  circuit  judge,  giving  leave  to  the  plaintiff  to  issue  execution  against 
the  defendante  Allison  and  Harper  for  any  balance  that  might  be  due  after 
the  application  of  the  proceeds  of  the  sale  to  the  debt,  that  it  was  based  upon 
the  verdict  alone.  There  is  no  indication  as  to  the  judge^s  mind  upon  the 
finding,  no  expression  of  concurrence,  but  simply  a  statement  that,  the  jury 
having  found  the  Issues  submitted  for  the  plaintiff,  it  is  ordered,  etc.  It  may 
be  that  the  circuit  judge  fully  concurred  with  the  jury,  but  this  does  not  ap- 
pear in  the  language  used  by  him.  The  parties,  under  the  authority  of  the 
cases  cited  supra,  had  a  right  to  have  his  conclusions,  and  that  the  judgment 
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pronoanced  should  be  based  upon  such  conclusions,  whether  reached  through 
the  verdict  of  the  jury  or  otherwise. 

It  is  the  judgment  of  this  court  tliat  the  judgment  below  be  leversed,  and 
that  tlie  case  be  remanded. 

MgIyse  and  McGowan»  JJ.,  concur. 

(S3  Va.  871) 


Hatcheb  V.  Cbew's  Adm*b  et  al. 
{Supreme  Cowrt  of  Appeals  of  Virginia.    April  14, 18S7.) 

HoMssTBAD— Right  to— Bankbuftot  Proceedings. 

Where  defendant,  before  going  into  voluntary  bankmptcy,  made  a  deed  of  settle- 
ment npon  his  wife  for  certain  real  estate,  which  was  afterwards  set  aside  as  fraud- 
ulent at  the  suit  of  his  creditors,  he  can,  after  such  adjudication,  being  a  house- 
holder and  head  of  a  family,  claim  his  homestead  exemption  in  the  property  em- 
braced in  the  deed;  and  the  fact  that  he  had  made  such  claim  in  the  proceeding 
adjudgriug  him  a  bankrupt,  in  which  only  a  small  part  of  the  exemption  was  then 
set  off  to  nim,  does  not  preclude  him  from  now  making  claim  to  the  residue. 

Appeal  from  corporation  court  of  Danville. 

Suit  by  Crew's  administrator  and  others  against  E.  M.  Hatcher.  From  a 
decree  of  the  trial  court  denying  bis  claim  to  homestead  exemption,  defendant 
appeals. 

Peatross  <6  Harrisa^  J.  H,  Canington,  and  Quy  <§  Gilliam,  for  appellant. 
/.  P.  Harrison  and  W.  W.  Heiiry,  for  appellee. 

HiNTON,  J.  In  June,  1878,  certain  creditors  of  the  appellant,  E.  M.  Hatcher, 
filed  their  bill  in  the  corporation  court  of  Danville,  in  which  they  allege  that 
two  deeds  of  settlement  upon  Mrs.  G.  J.  Hatcher — ^the  one  for  a  lot  of  lands  on 
Grove  street  in  the  town  of  Danville,  and  the  other  for  a  lot  on  Crayhead 
street  in  said  town — were  made  with  intent  to  hinder,  delay,  and  defraud  the 
creditors  of  her  husband,  the  said  £.  M.  Hatcher,  and  asked  that  they  be  set 
aside  and  annulled.  Pending  this  suit  E.  M.  Hatclier  was  adjudged  a  bank- 
rupt upon  his  own  petition.  Among  the  property  surrendered  is  included  a 
reversionary  interest  in  some  real  estate  held  by  his  mother,  Mrs.  Updegraflf, 
for  life,  which  he  valued  at  $1,500,  and  he  expressly  disclaimed  all  interest  in 
the  above-mentioned  two  lots  of  land,  which  he  contended  were  settled  on  his 
wife.  After  specifying  in  the  appropriate  schedule  certain  articles  which  he 
asked  to  have  allowed  him,  under  the  provision  of  the  bankrupt  act  exempt- 
ing S500  worth  of  property.  He  then  asked  in  general  terms  that  he  might 
be  paid,  out  of  the  proceeds  of  sale  of  the  other  property  surrendered  by  him 
in  banlsruptcy,  a  sum  of  money  sufficient  to  make  to  him  the  homestead  ex- 
emption of  $2,000  allowed  by  the  statute  of  Virginia.  On  14th  of  Novem- 
ber, 1878,  the  assignee  set  apart  to  the  bankrupt  certain  articles  of  personal 
.  property  of  the  aggregate  value  of  $74,  as  a  part  of  his  homestead,  leaving  a 
balance  of  $1,92^6  due,  which  has  never  been  allowed  him.  After  Hatcher 
was  adjudged  a  bankrupt,  the  plaintiffs  filed  an  amended  bill,  asking  that  his 
assignee  be  made  a  party,  and  he,  by  his  answer,  submitted  to  the  jurisdiction 
of  the  court.  On  the  hearing  of  the  cause,  the  corporation  court  declared  the 
deeds  of  settlement  upon  Mrs.  Hatcher  to  be  null  and  void,  and  upon  appeal 
to  this  court  that  decree  was  affirmed.  See  Hatcher  v.  Crews,  78  Va.  460. 
The  appellant  having  never  been  allowed  a  homestead  exemption  in  the  bank- 
rupt court,  upon  the  return  of  this  cause  from  the  court  of  appeals,  by  deed 
dated  August  8, 1884.  which  was  duly  recorded,  asserted  his  claim  to  a  home- 
stead out  of  the  Grove-street  property,  and  in  certain  specified  articles  of  per- 
sonal property.  But  the  court  below  decreed  against  Hatcher  upon  this 
point. 

The  sole  question  we  have  to  decide,  therefore,  is  whether  Hatcher,  who  is 
a  resident  of  Danville,  and  a  householder  and  head  of  a  family,  and  who  has 
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only  received  $74  on  account  of  his  homestead  exemption,  is  entitled  to  have 
set  apart  to  him  the  remainder  of  91  >926  out  of  the  property  claimed;  and 
upon  this  point  we  entertain  no  doubt.  Indeed,  we  regard  the  matter  as  con- 
cluded by  authority.  The  constitution,  (section  1,  art.  11,)  says  that  every 
"householder  or  head  of  a  family  shall  be  entitled  tb  ♦  *  *  hold  exempt 
f i*om  levy,  seizure,  garnishment,  or  sale,  under  any  execution,  order,  or  other 
process,  ♦  ♦  *  his  real  or  personal  property,  or  either,  including  money 
and  debts  due  him,  ♦  *  ♦  to  the  value  of  not  exceeding  two  thousand 
dollars,  *'  etc. ;  and  in  Shipe  v.  Repass,  28  Grat.  734,  this  court  held  that  where 
a  conveyance  is  set  aside  for  fraud,  at  the  suit  of  the  grantor^s  creditors,  he 
is  not  estopped,  as  against  them,  to  assert  his  claim  of  homestead  in  the  prop- 
erty embraced  in  the  deed.  That  decision  has  been  affirmed  and  realiirmed  by 
the  cases  of  Boynton  v.  McNeal,  31  Grat.  459,  and  8ears  v.  Marshall,  2  S.  E. 
Kep.  608;  and  section  7,  art.  11,  Const.,  provides  that  the  homestead  exemp- 
tion "shall  be  construed  liberally,  to  the  end  that  all  intents  thereof  may  be 
fully  and  perfectly  carried  out."  Now,  looking  at  these  provisions  and  decis- 
ions, it  is  perfectly  clear  that  what  the  householder  is  entitled  to  is  a  home- 
stead,— a  real  exemption, — and  not  a  mere  right  to  claim  a  homestead.  It  con- 
veys a  substantial  right,  and  not  a  mere  right,  to  make  a  claim  which  may  or 
may  not  prove  to  be  illusory;  and  in  Oppenheimer  v.  Howell^  76  Ya.  218,  this 
court  held  that  the  debtor  may  supplement  his  original  homestead  by  a  new 
one,  so  as  to  make  the  aggregate  equal  to  the  maximum  of  92,000.  The  right 
to  have  this  homestead  set  apart  to  him  was  not  satisfied  by  the  mere  claim 
preferred  by  him  in  the  bankrupt  court  It  can  make  no  difference  that  the 
appellant  made  his  claim,  in  the  first  instance,  in  the  bankrupt  court.  That 
claim  proved  practically  ineffectual,  and  we  can  perceive  no  sensible  reason 
that  can  be  given,  for  holding  this  claim  in  the  bankrupt  court  to  deprive  the 
appellant  of  his  homestead,  which  would  not  apply  if  made  in  any  otlier  court 
Ex  nihil,  nihil  fit.  Hatcher  is  therefore,  in  our  opinion,  entitled  to  have  his 
homestead  of  $1,926  set  apart  to  him  out  of  the  property  now  claimed  by  him, 
and,  in  order  to  effect  this,  to  have  his  assets  so  marshaled  as  that  any  rents 
that  may  be  due  for  said  Grove-street  property  may  be  paid  out  of  the  other 
assets  of  the  claimant. 

The  decree  of  the  corporation  coiirt  of  the  town  of  Danville  must  be  re- 
versed, and  the  cause  must  be  remanded  to  be  proceeded  in  to  final  decree  in 
conformity  with  the  views  herein  expressed. 

iSEwis,  J.,  not  sitting. 

(84  Va.  3i8) 

BoBiNSON  etal,v  Crenshaw  et  al. 
(Supreme  Court  of  Appeals  of  Virfflnia.    January  19, 1888.) 

1.  Tbusts— PowBR  OF  Trustbk— TJltra  Vires— Purchasb  with  Notice. 

Where  a  former  decree,  affirmed  by  this  court,  adjudged  an  exchange  of  lands  by 
the  trustee,  in  a  deed  of  marriage  settlement,  ultra  vires  and  void,  and  that  the 
cestui  que  trust  have  restitution  of  the  settled  estate,  a  subsequent  grantee  of  the 
vendee  of  the  lands,  with  notice  of  the  deed  of  settlement,  takes  no  better  title,  nor 
greater  interest,  than  his  grantor;  and  where  a  part  of  the  settled  estate  was,  pend- 
ing the  litigation,  condemned  and  taken  by  a  city  and  a  railroad  company,  and  the 
damages  assessed  paid  over  to  such  grantee,  the  land  must  stand  chargea  with  the 
amount  of  the  damages  with  interest,  until  tne  same  shall  be  paid  to  the  true  owners. 

2.  ApPEAii— Decision— Reuand— Parties  on  New  Trial. 

Where  the  appellate  court  has  once  passed  upon  the  right  of  certain  defendants  to 
become  parties,  upon  remand  of  the  cause  to  the  trial  court,  they  cannot  be  permit- 
ted to  come  in  oy  cross-bill,  and  litigate  the  matters  over  again. 

Appeal  from  chancery  court  of  Richmond;  John  H.  Gxnr,  Special  Judge. 

Suit  in  equity  by  Georgiana  L.  Bobinson  and  others,  against  James  B. 
Crenshaw  and  others,  for  the  purpose  of  setting  aside  certain  conveyances  of 
land  made  by  0.  A.  Bobinson,  plaintiff^s  husband,  as  trustee  in  a  deed  of  mar- 
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riage  settlement,  for  the  use  of  plaintiff  and  her  children,  and  obtaining  res- 
titution of  the  property.    From  a  decree  for  defendants,  plaintiffs  appeal. 

John  Howard^  for  appellants.  Christian  &  Christian,  C,  F.  Meredith^  and 
H,  H.  Marshall,  for  appellees. 

HiNTON,  J.  This  is  a  sequel  to  the  case  of  Ellett  v.  Robinson,  which  was 
tried  before  this  court,  but  has  never  been  reported.  In  that  case,  the  decree 
of  the  circuit  court  of  Fredericksburg,  of  August  24, 1875,  the  decree  ap- 
pealed from,  was  affirmed  by  this  court  first  at  the  January  term,  1880,  the  de- 
cision being  that  of  a  unanimous  court,  and  then,  after  a  rehearing  at  the 
January  term,  1882,  by  a  divided  court,  Judge  Moncure  being  prevented  by 
ill  health  from  takinjf  part  in  the  decision.  The  object  of  the  original  suit 
was  to  set  aside,  as  null  and  void,  a  transaction  had  on  the  11th  day  of  Au- 
gust, 1868,  between  G.  A.  Robinson,  trustee  in  a  deed  of  marriage  settlement, 
entered  into  between  himself  and  wife  on  the  6th  day  of  September,  1866,  and 
one  J.  B.  Crenshaw,  by  which,  in  alleged  execution  of  a  power  of  sale  for  re- 
investment given  in  the  deed  of  settlement,  said  trustee  purcliased  of  said 
Crenshaw  a  tract  of  land  lying  in  the  county  of  Henrico,  called  "West  View," 
and  certain  personalty,  for  which  he  received  a  deed  from  Crenshaw  and  wife, 
and  for  which  he  paid  in  part  by  a  sale  of  part  of  the  settled  estate,  and  for 
the  residue  gave  his  notes  as  trustee,  secured  by  a  deed  of  trust  upon  the  pur- 
chased land,  and  further,  to  require  restitution  of  the  settled  estate,  or  of  the 
proceeds  thereof,  which  had  been  diverted,  under  color  of  this  transaction, 
from  the  enjoyment  of  the  cestui  que  ti-ust,  the  wife  and  children  of  the  trus- 
tee. The  decree  of  the  circuit  court  adjudges  the  entire  contract  of  purchase 
of  West  View  and  its  personalty  by  Robinson,  trustee,  null  and  void;  hxes  a 
lien  on  West  View  for  the  proceeds  of  the  Main-street  lot,  which  had  been 
paid  over  to  Crenshaw;  directs  a  reconveyance  of  the  "Dock  Lot,"  which  had 
been  transferred  to  Crenshaw  in  exchange  for  one  of  the  void  notes  of  C.  A. 
Robinson,  trustee;  and  ordered  an  account  to  be  taken  to  ascertain  what 
amount  of  the  proceeds  of  sale  of  the  trust-estate,  under  the  deed  of  marriage 
settlement,  came  into  the  possession  of  the  defendant  James  R.  Crenshaw, 
and  also  the  value  of  the  rents  and  profits  of  the  dock,  from  the  time  actual 
possession  of  West  View  was  given,  to  Thomas  Ellett,  one  of  the  defendants 
in  that  suit.  The  language  of  the  decree  is  as  follows:  «*  *  *  The  court 
is  of  the  opinion  that  the  purchase  of  the  real  and  personal  estate  by  the  trus- 
tee, C.  A.  Robinson,  from  the  defendant  James  R.  Crenshaw,  for  a  sum 
greater  in  amount  than  the  value  of  the  whole  trust-estate,  and  involving  the 
execution  of  the  deed  of  trust  to  Grubbs  and  Roberts,  in  the  proceedings  men- 
tioned to  secure  the  notes  given  for  the  deferred  installments  of  the  purchase 
money,  was  not  authorized  by  the  powers  granted  to  the  said  Robinson,  trus- 
tee, under  the  deed  of  marriage  settlement  of  the  6th  September,  1866.  That 
the  application  of  the  trust  subject,  in  satisfaction  in  part  of  the  purchase 
money,  and  the  putting  the  same  in  peril  by  the  execution  of  the  said  deed  of 
trust,  were  breaches  of  trust  on  the  part  of  the  trustee,  Robinson,  of  which 
Crenshaw  had  notice  and  became  a  participant  therein,  and  that  the  whole 
transaction,  so  far  as  it  was  intended  to  affect  the  trust  subject  and  the  inter- 
est of  the  cestui  que  trust,  whatever  may  have  been  the  integrity  and  good 
faith  of  the  parties  thereto,  which  there  is  nothing  in  the  record  to  impeach, 
was  illegal  and  void ;  and  the  court  is  further  of  the  opinion  that  the  trust  sub- 
ject and  proceeds  thereof,  which  came  into  the  possession  of  the  defendant 
Crenshaw,  remained  in  his  hands  still  subject  to  the  trusts  of  the  deed  of  mar- 
riage settlement,  and  constituted  a  lien  on  West  View  in  favor  of  the  cestui 
que  tr^jbst,  prior  in  equity  to  that  reserved  by  Crenshaw  for  the  unpaid  pur- 
chase money,  and  that  the  defendant  Ellett,  being  fully  affected  with  notice, 
occupies  no  better  position  than  Crenshaw ;  and  doth  therefore  adjudge,  order, 
and  decree  that  the  defendant  James  R.  Crenshaw  do,  within  sixty  days  from 
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the  entering  this  decree,  reconvey  to  0.  A.  Bobinson,  trustee,  the  lot  situate 
in  the  city  of  Richmond,  conveyed  to  him  by  the  said  Robinson,  by  the  deed 
of  the  6th  December,  1869,  to  be  held  by  the  said  trustee,  subject  to  the  trusts 
declared  in  the  deed  of  marriage  settlement.  It  is  further  ordered  that  James 
Pleasants,  who  is  hereby  appointed  a  special  commissioner  for  that  purpose, 
Jo  inquire,  ascertain,  and  report  to  the  court,  wliat  amount  of  the  proceeds  of 
sale  of  the  trust-estate,  under  the  deed  of  marriage  settlement  aforesaid,  came 
into  the  possession  of  the  defendant  James  R.  Crenshaw,  and  also  tlie  value  of 
the  rents  and  profits  of  the  lot  conveyed  to  the  said  Crenshaw  by  the  said  Rob- 
inson, trustee,  herein  before  reconveyed,  from  the  time  the  actual  possession 
of  West  View  was  given  to  the  defendant  Thos.  EUett;  the  court  being  of  the 
opinion  that  the  use  and  occupation  of  West  View  should  set  ofT  the  claim  for 
interest  and  rents  and  profits  due  to  the  cestui  qiie  tjiist  during  its  existence." 
This  decree  was  affirmed  by  a  divided  court  and  the  effect  of  that  judgment 
of  affirmation  was  not  only  to  adjudicate  and  finally  determine  the  principles 
of  the  cause  in  accordance  with  the  views  of  the  lower  court,  between  the  par- 
ties to  the  record  in  that  court  and  their  privies,  but  it  is  also  adjudged  that 
Thomas  Ellett  should  not  have  been  made  a  party  to  the  suit  in  his  represent- 
ative character  as  administrator  of  Mrs.  Ann  Virginia  Ellett,  and  that  the  ap- 
pellees, Virginia  and  Louisa  Ellett,  in  the  pending  appeal,  were  not  necessary 
parties  to  the  suit;  for,  in  the  petition  for  a  rehearing  addressed  to  this  court, 
it  was  urged,  as  one  of  the  grounds  for  reversing  the  decree  of  the  lower  court, 
that  they  were  necessary  parties  to  the  suit,  and  the  refusal  to  set  aside  that 
decree  was  an  adjudication  against  the  right  of  these  persons  to  become  parties' 
to  the  suit,  and  relitigate  the  questions  which  had  been  determined  by  the 
lower  court,  which  is  plainly  what  the  Misses  Ellett  were  allowed  to  do  when 
the  cause  went  back  to  the  circuit  court. 

After  the  mandate  of  affirmance  of  this  court  had  reached  the  court  below, 
and  Commissioner  Pleasants  had  proceeded  to  execute  the  decree  of  August 
24, 1875,  which  had  thus  been  affirmed,  it  was  discovered  that  Crenshaw,  who 
had  been  directed  to  reconvey  to  Robinson  the  dock  lot,  had  sold  it  to  his 
brother  Lewis  Crenshaw,  and  that  Lewis  had  conveyed  it  to  one  of  the  ap- 
pellees, S.  H.  Hawes,  and  that  by  some  arrangement  between  Hawes  and  the 
city  of  Richmond,  and  the  Richmond  &  Danville  Railroad  Company,  part  of 
said  lot  had  been  condemned  for  public  uses,  and  the  money  therefor,  under 
a  decree  of  the  court,  paid  to  Hawes;  whereupon  Mrs.  Robinson  and  her  in- 
fant children  filed  an  amended  and  supplemental  bill  against  the  original  par- 
ties to  the  suit  and  S.  H.  Hawes,  the  city  of  Richmond,  and  the  Richmond  & 
Danville  Railroad  Company.  The  object  of  this  bill,  while  enforcing  the  lien 
which  had  been  adjudicated  in  favor  of  Mrs.  Robinson  and  her  children,  was 
to  require  the  said  Hawes  to  deliver  possession  of  the  dock  lot,  and  to  recover 
the  amount  of  the  damages  if  the  lot  had  been  properly  condemned.  The  bill 
charged  that  Hawes,  at  the  time  of  his  purchase,  had  notice  of  the  trusts  of 
the  marriage  settlement,  and  of  the  transaction  of  August  11, 1868,  and  that 
if  he  did  not  have  actual  notice  of  the  pendency  of  the  suit,  that  he  had  the 
means  and  opportunity  of  knowledge  afforded  him  by  an  examination  of  the 
records  of  the  county  court  of  Henrico,  where  were  recorded  the  deeds  in- 
volved in  the  transaction  of  August  ll,  1868,  through  which  alone  he  could 
trace  the  title  to  the  said  dock  lot;  and  moreover  that  Hawes  had,  at  the  time 
of  his  purchase,  full  notice  of  the  marriage  settlement  and  of  the  transaction 
of  August  11,  1868,  which  sufficiently  informed  him  of  the  rights  of  the  com- 
plainants in  the  premises,  and  made  him  a  trustee  of  their  propei-ty,  with 
which,  having  such  knowledge,  he  had  voluntarily  intermeddled.  Hawes  an- 
swered the  bill  and  denied  actual  notice  of  the  pendency  of  the  suit,  but  ad- 
mitted that  he  had  notice  of  the  marriage  settlement  and  of  the  deeds  August 
11,  1868,  through  which  his  title  was  traced.  The  railroad  company  and  the 
city  of  Richmond  also  answered  the  bill,  claiming  that  the  alleged  condemna- 
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tion  of  the  dock  lot  was  valid,  and  stating  the  amount  of  damages  paid  to 
Hawes.  In  March,  1883,  Thomas  Ellett,  as  administrator  of  Virginia  Ann 
Ellett,  was  permitted  to  file  a  petition  to  be  treated  as  a  cross-bill,  and  on  the 
same  day  Virginia  Eilett  and  Louisa  Ellett,  the  children  of  the  wife  of  Thomas 
Ellett  by  a  former  marriage,  and  two  of  the  appellees  hereinbefore  alluded  to, 
were  permitted  to  tile  thefr  petition,  which  was  also  ordered  to  be  treated  as  a 
cross-bill.  These  petitions  were  in  substance  and  effect  nothing  more  than 
bills  of  review  of  the  proceedings  of  this  court,  for  errors  of  law  on  said  de- 
cree of  affirmance,  and  the  only  ground  upon  which  the  petitioners  claimed 
to  have  such  a  right  was  that  they  were  not  formal  parties  to  the  suit. 
The  usual  proceedings  were  had,  and,  the  judge  of  the  court  then  sitting  be^ 
ing  so  situated  that  he  could  not  act  in  the  case  by  agreement  of  the  parties, 
John  H.  Guy  was,  under  the  statute,  elected  to  act  as  judge  in  the  case. 
In  June,  1884,  he  rendered  a  decree  holding,  first,  that  Q,  L.  Kobinson  and 
her  infant  children,  the  plaintiffs  in  the  amended  and  supplemental  bill 
aforesaid,  had  no  right  to  go  against  the  said  S.  H.  Hawes  or  the  city  of 
Kichmond  or  the  Bichmond  &  Danville  Railroad  (Company,  or  against  the  prop- 
erty known  as  the  "Dock  Lot"  or  any  part  of  it  in  their  hands,  but  that  they  are 
bona  fide  purchasers,  for  value  and  without  notice,  of  the  said  lot,  and  are 
enjLitled  to  hold  the  same  free  and  clear  from  any  and  all  claim  whatever  of 
the 'said  G.  L.  Kobinson  and  her  children,  and  accordingly  dismissed  the  said 
amended  and  supplemental  bill  as  to  these  paf  ties  and  as  to  P.  W.  Grabbs.  It 
then  declares  that  $8,752.29  of  principal  is  the  amount  which  should  be 
treated  as  paid  by  C.  A.  lUjbinson,  trustee,  towards  the  purchase  of  West 
View,  that  being  the  whole  of  the  cash  payment,  and  of  the  first  deferred  pay- 
ment for  said  land.  It  then  dismisses  the  petition  of  Thomas  Ellett,  as  ad- 
ministrator of  Virginia  Ann  Ellett,  holding  that  he  was  bound  by  the  pro- 
ceedings and  decrees  theretofore  had  in  these  causes,  but  declares  that  Vir- 
ginia Ellett  and  Louisa  Ellett  were  not  bound  or  affected  by  the  proceedings 
and  decrees  had  in  these  causes,  prior  to  the  filing  of  their  petitions,  and 
overruling  the  demurrer  thereto.  It  then  held  that  the  transaction  for  the 
purchase  of  West  View  from  J.  R.  Crenshaw  by  C.  A.  Robinson,  trustee,  was 
a  valid  transaction,  except  so  far  as  it  created  in  favor  of  the  unpaid  purchase 
money  a  paramount  lien  on  the  whole  tract  of  land,  and  that  the  conduct  of 
all  parties  to  the  said  transaction  was  in  perfect  good  faith,  and  that  to  the 
extent  that  the  said  C.  A.  Robinson,  trustee,  had  invested  the  trust-estate  in 
said  tract,  such  investment  was  valid,  but  that  the  said  trustee  had  no  power 
to  bind  any  of  the  trust-estate  or  to  give  a  lien  thereon  for  the  deferred  pay- 
ments on  said  tract,  and  that  it  was  not  to  the  interest  of  the  cestuis  que  trust 
under  the  marriage  settlement  of  September  6,  1866,  nor  practicable,  if  to 
their  interest,  to  apply  their  trust-estate  to  completing  the  purchase  of  West 
View,  but  that  it  is  more  just  and  equitable  now  to  divide  said  tract,  or  its 
proceeds,  between  the  cestuis  que  ti-usU  under  the  marriage  settlement,  so  as 
to  give  them  on  the  one  hand  an  interest  in  or  claim  upon  said  tract,  or  its 
proceeds,  to  the  extent  to  which  the  same  has  never  been  paid  for  by  the  said 
0.  A.  Robinson,  trustee.  It  orders  and  decrees  that  the  deed  from  Grubbs  to 
Ellett  be  set  aside  and  annulled.  It  then  proceeds  to  declare  the  respective  in- 
terest of  Virginia  and  Louisa  Ellett,  and  the  cestuis  que  trust  under  the  mar- 
riage settlement,  and  then  directs  that  John  Howard  and  Frank  W.  Christian, 
who  are  appointed  commissioners  for  the  purpose,  shall  proceed  to  sell  the  said 
land  and  distribute  the  proceeds  in  the  proportioi\  and  manner  specified  in  the 
said  decree.  From  this  decree  Mrs.  Robinson  and  her  children  and  C.  A.  Rob- 
inson, trustee,  took  this  appeal. 

It  will  be  perceived,  at  a  glance,  that  this  decree  is  utterly  at  war  with  the 

decree  of  affirmance  pronounced  by  this  court  on  the  former  appeal.    On  the 

former  appeal,  the  transaction  of  the  11th  August,  1868,  between  Crenshaw 

and  Robinson,  trustee,  was  adjudged  to  be  ultra  vires  and  absolutely  null 

v.6s.E.no.4 — 15 
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and  void,  as  an  exercise  of  the  power  of  sale  for  reinvestment  conferred  upon 
the  trustee  by  the  marriage  settlement,  and,  in  the  opinion  of  the  court,  the 
construction  of  the  power  there  given  is  binding  not  only  upon  the  parties  to 
the  setttlement,  but  to  every  body  tracing  title,  under  that  settlement,  through 
the  exercise  of  the  power.  And  as  Hawes,  the  city  of  Bichmond,  and  the 
Richmond  &  Danville  Railroad  Company  all  trace  their  title  through  what 
this  court  has  declared  to  be  a  void  exercise  of  the  power  conferred  by  the 
settlement,  it  seems  clearly  to  follow  that  neitlier  of  them  could  have  any 
valid  title  to  or  interest  in  any  part  of  the  settled  estate,  including  herein 
especially  the  dock  lot.  But  it  is  contended,  and  the  decree  appealed  from  so 
•  decides,  that  Hawes  was  a  purchaser  for  value,  without  notice  of  the  pending 
suit,  and  that  therefore  the  bill  should  be  dismissed  as  to  him.  This  argu- 
ment, as  counsel  for  the  appellants  rightly  observed,  overlooks  the  fact  that 
the  real  ground,  upon  which  Hawses  should  be  held  liable,  is  not  that  he  was 
^pendente  lite  purchaser,  but  that  it  is  shown  that  he  had  notice  of  the  mar- 
riage settlement,  and  of  the  transaction  of  August  11,  1868,  involving  the 
deed  and  deed  of  trust  of  that  date,  through  which  he  claimed  title,  and  upon 
the  validity  of  which  his  title  depended.  As  the  record  shows,  he  traced  his 
title  directly  through  and  from  those  deeds,  as  the  deed  from  Robinson  tc 
Crenshaw,  and  from  said  Crenshaw  to  his  brother  Lewis  Crenshaw,  and  from 
Lewis  Crenshaw  to  Hawes,  all  of  which  deeds  refer  to  the  deed  of  August  11, 
1868.  He  must,  therefore,  beheld  to  have  had  notice  of  all  the  facts  disclosed 
by  those  deeds,  or  to  the  knowledge  of  which  anything  therein  appearing  would 
lead  him.  Woods  v.  Krebhs,  30  Grat.  715;  Lamar  v.  Hale,  79  Va.  147.  That 
James  R.  Crenshaw  was  bound  by  the  adjudication  of  this  court,  holding  the 
exercise  of  the  power  to  be  absolutely  void,  is  beyond  question,  and  he  there- 
fore got  no  title  to  the  dock  lot,  and  if  he  got  no  title  to  the  dock  lot,  he 
could  certainly  convey  none  to  his  brother,  Lewis  Crenshaw,  and  Lewis  Cren- 
shaw could  convey  none  to  Hawes.  Certainly,  therefore,  Hawes  had  no  title 
to  the  dock  lot  in  question.  As  to  the  claim  of  the  city  of  Richmond  and  of 
the  Richmond  &  Danville  Railroad  Company,  to  hold  the  dock  lot  free  from 
liability  for  the  damages,  admitting  all  that  can  be  said  in  favor  of  the  con- 
demnation proceedings,  it  can  stand  upon  no  higher  ground.  It  being  mani- 
fest that  the  damages  have  not  been  paid  to  the  true  owners,  and  that  the 
proceedings  for  condemning  the  land  have  not  been  strictly  pursued,  the  land 
must  stand  charged  with  those  damages,  with  interest  from  the  28th  of  March, 
1874,  the  date  of  the  condemnation  proceedings,  until  payment  thereof  is  made 
to  the  true  owners,  and  it  must  remain  charged  with  the  annual  rental  of 
$200,  fixed  by  the  commissioner  from  April  2, 1878,  the  date  of  the  deed  from 
Crenshaw  to  Hawes,  up  to  the  date  of  the  condemnation  proceedings.  H;id 
the  city  of  Richmond  desired  to  acquire  clear  title  to  this  property,  it  should 
have  paid  the  money  damages  into  court,  according  to  section  16,  c.  56,  Code, 
so  that  the  parties  in  interest  might  have  been  convened  before  the  court  be- 
fore it  was  disposed  of,  instead  of  paying  it  directly  to  Hawes.  As  to  the 
Misses  EUett,  as  we  have  seen,  their  rights  to  litigate  anew  the  questions  in- 
volved in  this  case  was  determined  against  them  by  the  former  decree  of  this 
court,  doubtless  for  the  reason  that  the  court  thought  they  had  been  fully  rep- 
resented by  Thomas  Ellett,  whose  interest  was  similar  to  theirs.  But  in 
reality  they  have  no  interest  whatever  in  West  View,  or  in  the  trust  property 
of  the  settled  estate.  If  they  claim  as  purchasers,  they  were  certainly  p^nd^nte 
lite  purchasers,  and  boun4  by  the  results  of  the  litigation. 

For  the  foregoing  reasons  the  court  is  of  opinion  that  the  decree  complained 
of  is  erroneous  and  must  be  reversed,  and  that  the  cause  must  be  remanded 
with  directions  to  dismiss  the  petition  of  the  Misses  Ellett,  and  to  render  a 
decree  in  conformity  with  the  views  herein  expressed. 
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(99  N.  C.  87)  ,  ^  ^      , 

Jarvis  V.  Davis  ef  al. 
(Supreme  Court  of  North  Carolina,    February  30, 188S.) 

L  Estates— Lov-E8TATB*-RBMAnn>ERr-pBB8UMPno2r  in  Fatob  of  Feb. 

Under  Code  N.  G.  S  1280,  declaring  a  presumption  in  favor  of  the  intendment  of  a 
fee  in  a  conveyance,  where  a  deed  was  made  to  grantor's  married  daughter  **for  her 
natural  life,  and  her  children, "  with  remainder  for  life  to  the  husband,  in  event  of 
death  of  wue  without  issue  surviving,  such  deed  carries  the  fee,  in  the  absence  of 
express  words  or  clear  implication  to  tne  contrary,  to  the  surviving  dhild  of  the  first 
life-tenant.  And  upon  the  death  of  such  child  without  issue,  subsequent  to  the 
death  of  the  mother,  the  father  would  inherit  an  absolute  fee  as  heir  of  such  child. 

t.  Save— Ck>Ni>iTioN  Subsequent— Failubb  to  Attach— Title  in  Diffebbnt  Right. 
An  estate  was  granted  to  a  woman  for  life,  remainder  in  fee  to  her  surviving  chil- 
dren, with  remamder  over  for  life  to  her  husband,  in  event  of  her  death  with  no 
issue  surviving,  with  condition  subseanent  as  to  the  last  estate  that  the  husband 
should  keep  the  fences  in  repair,  etc  The  wife  died,  leaving  a  child  surviving,  who 
subsequently  died.  HelcL  such  condition  subsequent  only  pertained  to  the  estate  for 
life  which  would  have  fallen  to  the  husband  had  the  wife  died  without  issue  surviv- 
ing; and  as  the  husband  did  not  take  an  estate  for  life  under  the  deed,  but  did  take 
an  absolute  fee,  as  heir  of  the  child,  under  the  Code  of  North  Carolina,  S  1281,  such 
condition  subsequent  did  not  defeat  his  estate. 

Appeal  from  superior  court,  Beaufort  county;  A.  C.  Avert,  Judge. 
/.  /T.  Small,  for  appellant.     W»  B,  RodmaUf  Jr.,  and  Geo,  H,  Broum,  for 
appellee. 

Merrimok,  J.  This  action  is  brought  to  recover  possession  of  the  land  de- 
scribed in  the  complaint  and  embraced  by  the  deed  presently  to  be  mentioned. 
It  appears  that  the  plaintiff,  John  C.  Jarvis,  and  his  wife,  Nancy,  executed 
their  deed  of  conveyance  (the  wife  joining  only  for  the  purpose  of  barring  and 
releasing  her  right  of  dower  and  homestead)  to  their  daughter,  Mary  L.  Davis, 
wife  of  the  defendant,  G.  L.  Davis,  and  the  parts  thereof  material  to  a  proper 
understanding  of  the  opinion  of  the  court  are  as  follows: 
**  North  Carolina,  Beaufort  Co, 

••This  deed,  made  this  5th  day  of  May,  A.  D.  1881,  by-John  C.  Jarvis  and 
Nancy  Jarvis,  his  wife,  of  the  first  part,  to  Mary  L.  Davis,  wife  of  C.  L.  Da- 
vis, of  the  second  part,  both  parties  of  the  county  of  Beaufort  and  state  of 
North  Carolina,  witnesseth,  that  the  said  Jolm  C.  Jarvis  and  Nancy  Jarvis, 
parties  of  the  first  part,  for  and  in  consideration  of  the  natural  love  and  affec- 
tion they  have  for  their  daughter,  Mary  L.  Davis,  party  of  the  second  part, 
and  in  further  consideration  of  the  sum  of  one  dollar  to  them  paid  by  said  Mary 
L.  Davis,  party  of  the  second  part,  the  receipt  of  which  Is  hereby  acknowl- 
edged, have  given,  granted,  and  conveyed,  and  by  these  presents  do  give,  grant, 
and  convey,  unto  the  said  Mary  L.  Davis,  wife  of  C.  L.  Davis,  party  of  the 
second  part,  and  the  lawful  heirs  of  her  body,  a  certain  tract  or  parcel  of  land 
lying  and  being  in  the  county  of  Beaufort  and  state  aforesaid,  on  the  west 
side  of  Pantego  creek,  it  being  a  part  of  the  Malynes  patent,  adjoining  the 
land  of  the  Whitley  heirs,  beginning  ♦  *  ♦;  thence  with  said  ditch  to  the 
beginning;  containing  seventy  acres  more  or  less.  To  have  and  to  hold  the 
aforesaid  tract  of  land,  and  all  privileges  and  appurtenances  thereto  belonging, 
except  fire-wood  and  timber,  a  suflScient  quantity  for  the  use  and  benefit  of 
the  parties  of  the  first  paii;  and  their  assigns,  to  the  use  of  the  balance  of  the 
homestead,  and  the  privilege  of  draining  down  and  through  the  lead  ditch  that 
passes  through  the  above-described  lands,  to  her,  the  aforesaid  Mary  L.  Davis, 
wife  of  C.  L.  Davis,  party  of  the  second  part,  her  natural  life  and  her  chil- 
dren. Should  she  die,  not  leaving  any  children,  then  to  her  husband,  C.  L. 
Davis,  his  natural  life,  if  he  be  the  longest  liver  of  the  two:  piovided,  that 
the  said  C.  L.  Davis  keeps  the  fences  and  ditches  in  good  repair  and  condi- 
tion. And  after  the  decease  of  the  aforesaid  parties  of  the  second  part,  and 
there  not  l)eing  any  living  issue  of  the  said  Mary  L.  Davis,  then,  in  that  case, 
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the  aforesaid  described  tract  of  land  to  go  to  the  last  will  and  testament  of  said 
Jolin  G:  Jarvis,  one  of  the  parties  of  tlie  first  part." 

The  complaint,  among  other  things,  alleges  as  follows: 

"(3)  After  the  making  of  said  deed,  the  said  Mary  and  Galeb  took  posses- 
sion of  the  said  land  thereby  conveyed,  and  afterwards,  to-wit,  on  the 

day  of ,  the  said  Mary  died,  leaving  a  child  surviving  her,  who  after- 
wards died  without  issue,  on the  day  of . 

"  (4)  After  her  death  said  Galeb  continued  and  now  is  in  the  possession  and 
enjoyment  of  said  land,  claiming  the  same  under  the  said  deed. 

"(5)  At  and  for  a  long  time  before  the  making  of  said  deed  there  were  and 
had  been  fences  on  and  around  said  land,  which,  at  the  making  of  said  deed, 
were  in  good  order,  repair,  and  condition. 

"(6)  At  and  for  a  long  time  before  the  making  of  said  deed  there  were,  and 
had  been,  divers  ditches  on  said  land,  which  were  necessary  for  the  draining 
as  well  of  said  lands  as  of  other  lands,  of  which  plaintiff,  at  and  after  the 
making  of  said  deed,  was,  and  continued,  and  still  is,  seized  and  possessed,  and 
which  adjoins  the  lands  conveyed  as  aforesaid.  The  surplus  water  which  falls 
upon  these  last-mentioned  lands  did,  at  the  making  of  said  deed,  and  for  a  long 
time  before  had  been  accustomed  to,  flow  through  said  ditches,  and  ought 
rightfully  so  to  do. 

"(7)  After  the  death  of  said  Mary  and  her  child,  the  defendant  Galeb,  be- 
ing possessed  as  aforesaid,  willfully,  unre^isonably,  and  for  a  long  time,  per- 
mitted said  fences  to  get  out  of  order,  repair,  and  condition,  and  to  become 
insufficient. 

**(8)  And  the  said  Galeb,  after  the  death  of  said  Mary  and  her  child,  and 
being  possessed  as  aforesaid,  did  permit  said  ditches  to  get  out  of  good  repair 
and  condition,  and  to  become  obstructed  by  vegetation  and  otherwise,  and  so 
to  remain  for  a  long  time,  and  did  fail  and  neglect  to  clean  out  and  repair  said 
ditches,  whereby  the  water  which  fell  on  both  the  pieces  of  land  aforesaid 
could  not  flow  off  as  rapidly  as  it  had  been  accustomed  to  do  and  did  at  the 
making  of  said  deed,  and  as  rapidly  as  was  essential  and  necessary  for  the 
proper  cultivation  oC^said  lands,  and  said  ditches  were  in  the  bad  condition 
aforesaid  at  the  commencement  of  this  action. 

''(9)  On  the  4th  of  February,  1885,  plaintiff  caused  to  be  served  on  defend- 
ant Gherkin  a  notice,  of  which  a  copy  is  hereto  annexed  as  a  part  of  this  com- 
plaint. The  said  Caleb  had  previously  thereto  sold  to  said  Gherkin  a  large 
part  of  the  timber  on  said  land,  and  said  Gherkin,  at  and  before  the  commence- 
ment of  this  action,  was  and  now  is  in  the  actual  possession  of  the  land  de- 
scribed in  section  2  hereof,  or  of  some  part  thereof,  as  tenant  of  said  Galeb,  or 
in  some  way  for  and  under  him. 

"(10)  Plaintiff  has  repeatedly  requested  said  Caleb  to  clean  out  said  ditches, 
and  put  the  same  in  good  order  and  repair;  but  he  has  constantly  not  only 
failed  and  neglected  but  refused  to  do  so,  and  has  grievously  abused  the  plain- 
tiff. 

"(11)  In  the  year  of  1884  defendant  Gherkin,  by  the  license  of  defendant 
Caleb,  and  under  his  direction,  cut  and  carried  from  the  land  described  in  sec. 
2  a  large  quantity  of  timber  of  great  value,  so  that  not  enough  was  left  on 
said  land  for  the  use  of  the  plaintiff,  as  owner  of  the  rest  of  the  original 
tract,  as  reserved  by  said  deed. 

"(12)  Plaintiff  says  that  by  reason  of  the  premises  the  said  Galeb  and  his 
assignee,  the  said  Gherkin,  have  forfeited  all  their  several  estates  in  said 
lands,  and  that  the  same  have  ceased  and  determined,  and  that  plaintiff  is  en- 
titled to  the  immediate  possession  thereof,  and  plaintiff  has  repeatedly  de- 
manded of  defendants  that  they  give  him  possession  of  said  lands,  which  they 
have  refused,  and  still  refuse,  to  do. 

''To  James  Ed.  QTierkin,  Esq,—Sm:  You  are  hereby  notified  that,  as  re- 
versioner, after  the  death  of  C.  L.  Davis,  in  a  certain  piece  of  land  in  Beau- 
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fort  Co.,  on  Pantego  creek,  conveyed  by  me  to  said  Davis  during  his  life,  I 
claim  the  timber  you  have  cut  on  said  land,  and  you  are  notified  not  to  remove 
any  part  thereof  and  not  to  cut  any  more.  If  you  do  either,  I  shall  sue  you. 
Further,  you  are  notified  immediately  to  clean  out  the  ditches  on  said  land, 
and  in  the  event  of  your  failing  or  refusing  to  do  so,  I  shall  claim  said  land 
as  forfeited  by  the  condition  of  said  deed. 

"Yours,  J.  C.  Jarvis, 

*"  February  2,  1885.  By  Will  B.  Rodman. 

"(13)  Wherefore  plaintiff  demands  judgment  that  he  be  put  into  possession 
of  said  lands,  and  for  his  costs.  '* 

The  defendants  denied  the  material  allegations  of  the  complaint,  thus  rais- 
ing issues  of  fact.  At  the  trial  the  court  submitted  to  the  jury  issues  of  which 
the  following  are  copies:  "Had  the  defendant  C.  L.  Davis  and  his  grantee, 
the  defendant  Gherkin,  failed,  before  this  action  was  brought,  to  keep  the 
ditches  on  the  land  conveyed  by  plaintiff,  as  set  forth  in  the  complaint,  in  good 

condition?    Answer.  .    Had  said  Davis  and  said  Gherkin  failed,  until 

this  action  was  brought,  to  keep  the  fences  on  said  land  repaired  and  in  good 

condition?    A. .    Did  the  defendant  Gherkin  destroy  all  of  the  timber 

on  said  land,  or  so  much  as  to  leave  an  insufficient  supply  for  fire- wood  and  tim- 
ber for  the  balance  of  the  homestead  of  plaintiff?"  A  number  of  witnesses 
were  sworn  and  examined  on  the  part  of  the  plaintiff,  and  gave  evidence  tend- 
ing to  support  the  allegations  of  the  complaint.  The  plaintiff  having  closed 
his  examination  of  witnesses,  the  judge  said  that  if  the  jury  should  find  all 
the  issues  for  the  plaintiff,  he  should  not  think  the  plaintiff  entitled  to  judg- 
ment, and  that  he  could  not  recover.  Thereupon  the  plaintiff,  in  submission 
to  the  opinion  of  the  court,  submitted  to  a  judgment  of  nonsuit,  and  appealed 
to  the  supreme  court. 

We  are  of  opinion  that  in  no  proper  view  of  the  complaint,  and  the  deed  to 
be  interpreted,  taken  in  connection  therewith,  is  the  plaintiff  entitled  to  re- 
cover, and  therefore  his  assignment  of  error  is  groundless.  It  appears  from 
the  premises  and  the  habendum  clause  of  the  deed  that  the  chief  and  leading 
purpose  of  the  maker  of  it  was  to  make  a  provision  for  his  married  daughter, 
therein  named,  and  such  child  or  children  as  she  might  at  her  death  leave 
surviving  her.  The  words,  "and  the  lawful  heirs  of  her  body,"  appearing  in 
the  premises,  under  the  statute  (Code,  §  1829)  are  to  be  taken  as  implying  her 
children,  nothing  to  the  contrary  appearing,  and  nothing  does  so  appear.  The 
habendum  clause  expressly  provides  that  she  shall  take  an  estate  for  her  own 
life,  and,  in  legal  effect,  with  remainder  in  fee  to  her  children  surviving  her. 
Although  it  is  not  in  terms  provided  that  the  children  shall  have  the  remain- 
der in  fee-simple,  the  statute,  (Code,  §  1280,)  enacted  before  the  deed  was  ex- 
ecuted, provides  that  "  when  real  estate  shall  be  conveyed  to  any  person  the 
same  shall  be  held  and  construed  to  be  a  conveyance  in  fee,  whether  the  word 
•  heirs '  shall  be  used  or  not,  unless  such  conveyance  shall  in  plain  and  express 
words  show,  or  it  shall  be  plainly  intended  by  the  conveyance,  or  some  part 
thereof,  that  the  grantor  meant  to  convey  an  estate  of  less  dignity."  There 
is  no  provision  in  the  deed  that,  in  terms  or  effect,  fairly  indicates  a  purpose 
to  convey  to  the  surviving  children  a  less  or  other  estate  than  the  remainder 
in  fee.  Indeed,  no  provision  is  made  to  apply  beyond  surviving  children. 
Hence,  the  daughter  having  died,  leaving  a  child  surviving  her,  the  deed  op- 
erated to  convey  that  estate  to  the  surviving  child,  thus  serving  the  chief 
purpose  of  its  maker.  The  deed,  however,  further  provides  that  the  hus- 
band named  in  it  shall  have  an  estate  in  the  land  for  his  own  life,  if  he 
should  survive  his  wife  and  the  latter  should  die  leaving  no  child  surviving 
her,  "provided  that  the  said  C.  L.  Davis  [the  husband]  keeps  the  fences  and 
ditches  in  good  repair  and  condition."  This  condition,  if  it  be  such,  is  not 
expressed  with  clearness  and  precision,  but,  treating  it  as  sufficient  in  sub- 
stance as  a  condition  that  might  be  effectual,  it  applies  only  to  the  life-estate 
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provided  for  the  husband,  and  not  to  the  estate  of  the  wife  and  children.  It 
looked  to  the  return  of  the  land  to  the  grantor,  in  good  condition,  as  to  the 
fences  and  ditches.  He  did  not  contemplate  or  expect  its  retux:n  if  his  daugh- 
ter should  die  leaving  children  surviving  her.  The  condition  does  not  refer, 
in  terms  or  by  necessary  implication,  to  the  estate  of  the  wife  and  children, 
and  it  is  not  at  all  probable  that  the  father  intended  to  qualify  the  estate  given 
his  daughter  and  her  children  by  an  unusual  condition,  not  dependent  on 
their  acts,  but  the  acts  of  one  whom  they  might  not  be  able  to  control.  It 
appears  in  the  separate  and  distinct  clause  of  the  deed  which  provides  a  life- 
estate  in  the  land  for  the  tiusband,  and  clearly  applies  to  it.  Moreover,  it  is 
a  condition  subsequent  and  intended  to  defeat  the  estate.  Such  conditions 
are  not  favored  by  the  law,  and  are  construed  strictly.  It  should  appear 
clearly  that  they  apply  to  the  estate  intended  to  be  affected  and  defeated  by 
them.  They  cannot  be  extended,  unless  by  the  strongest  implication  or  nec- 
essary inference.  The  contingency,  upon  the  happening  of  which  the  hus- 
band would  have  talcen  a  life-estate  for  his  life  in  the  land  under  the  deed, 
never  happened  and  can  never  happen,  because  the  wife  died  leaving  a  child 
surviving  her.  This  child,  as  we  have  seen,  took  the  estate  in  remainder  in 
fee-simple,  unaffected  by  the  condition  mentioned.  Nor  did  the  contingency 
happen  in  which  it  was  provided  that  the  tract  of  land  should  "go  to  the  last 
will  and  testament  of  said  John  C.  Jarvis,"  (the  father  and  grantor,)  or  re- 
vert to  him,  because  the  husband  and  wife  did  not  both  die,  the  latter  leaving 
no  surviving  issue.  She  died  leaving  a  child  surviving  her,  who  took  the  ab- 
solute estate  in  remainder,  as  indicated.  It  appears  that  the  child  afterwards 
died,  leaving  "no  issue  capable  of  inheriting,  nor  brother,  nor  sister,  nor  issue 
of  such,"  but  leaving  its  father  surviving  it.  The  inheritance  vested  in  the 
latter  under  the  statute  of  descents,  (Code,  §  1281,  rule  6,)  and  for  the  reasons 
already  stated,  he  th^  took  the  inheritance  unaffected  by  the  condition  men- 
tioned. By  virtue  of  the  statute  he  took  under  his  deceased  child,  and  he  did 
not  take  under  the  deed.  As  the  estate  of  the  child  was  not  affected  by  the 
condition  in  its  life-time,  so  it  was  not  after  it  came  to  the  father,  under  the 
statute.    Judgment  affirmed. 

(99  N.  c.  a) 

Perby  et  al.  v.  Hardison  et  aU 

{Supreme  Cawrt  of  North  Carolina,    February  20, 1S88.) 

1.  Fraudulent  Convetancbs— Mortoaob  fob  Future  Services— Eyibengb. 

In  an  action  to  set  aside  for  fraud  a  mortgaffe  securing  wages  for  labor  to  bo 
thereafter  performed,  evidence  of  the  usage  of  farmers  in  paying  laborers  their 
wages,  the  manner  in  which  another  employer  paid  defendant's  wages,  and  the  nov- 
elty of  securing  them  in  advance,  while  not  very  pertinent  to  the  issue,  is  unobjec- 
tionable before  a  referee. 

2.  Sams. 

In  an  action  to  set  aside  for  fraud  a  mortgage  securing  wages  for  labor  to  be 
thereafter  performed,  tax-books  are  admissible  as  evidence  tendmg  to  show  defend- 
ant's means  of  support  were  dependent  on  his  daily  labor. 
8.  Same — Consideration— Findings  of  Fact— Appeal. 

In  an  action  to  set  aside  for  fraud  a  mortgage  securing  wages  for  labor  to  be 
thereafter  performed,  ?i€ld,  that  the  findings  of  fact  of  the  referee  as  to  the  consid- 
eration will  not  be  disturbed  in  the  appellate  court  where  there  is  any  evidence  to 
sustain  them. 

4.  Same— MoRTOAOE  for  Future  Services— Proof  of  Fraud. 

A  mortgage  was  executed  by  a  debtor  in  failing  circumstances,  setting  out  a  pres- 
ent indebtedness,  evidenced  by  a  pretended  lost  bond.  The  evidence  was  that  the 
mortgage  was  for  wages  for  services  largely  to  be  performed  in  the  future.  In  an 
action  brought  to  set  aside  such  a  mortgage  for  fraud,  judgment  was  for  plaintiff. 
Held  no  error. 

5.  Execution— Levt— Requisites— Rebuttai.  of  Prima  Facie  Proof. 

The  return  of  a  sheriff  Is  only  prima  fade  evidence  of  a  levy,  and  is  rebutted  by 
evidence  that  the  sheriff  made  it  upon  an  Inspection  of  the  tax-lists  of  the  party^ 
and  without  having  the  property  pretended  to  be  levied  on  in  his  power,  and  under 
his  control. 
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6.  SAME—JrsTicB's  JDi>oiirB3TT— Transcript  ik  Superior  Court. 

A  justice's  docket  which  shows  a  service  of  summons  accepted,  a  trial,  and  judg- 
ment for  a  certain  sum  is  sufficient  to  sustain  a  transcript  docketed  in  the  superior 
court,  and  execution  issued  thereon. 

Appeal  from  superior  court,  Beaufort  county;  Avert,  Judge* 
Action  by  Perry  and  others  against  Louis  Hardison  and  Asa  Ellis  to  set 
aside  a  mortgage.    Judgment  for  plaintiffs,  and  defendants  appeal. 
Geo,  H.  Brown,  for  plaintiffs.     W.  B.  Rodmant  for  defendants. 

Smith,  C,  J.  The  tract  of  land,  the  title  to  which  is  drawn  in  question  in 
the  action,  as  described  in  the  complaint,  belonged  to  the  defendant,  Louis 
Hardison»  under  whom  the  plaintiffs  claim  by  virtue  of  a  sale  under  execution 
to  Charles  P.  Warren  on  July  1,  1878,  and  a  conveyance  from  him  to  the 
plaintiffs.  The  defendant  Asa  Ellis  derives  his  title  under  mortgage  deed  from 
said  Hardison  to  secure  the  sum  of  $200,  made  after  the  institution  of  the 
suits,  but  before  the  docketing  of  the  judgments  rendered  thereon,  pursuant 
to  the  executions  issued  on  which  the  sheriff  made  the  sale.  The  sole  issues 
raised  in  the  pleadings  are  as  to  the  validity  of  this  sale,  and,  if  upheld,  as  to 
the  bona  fides  and  legal  efficacy  of  the  mortgage  deed.  At  spring  term,  1882, 
of  Beaufort  superior  court,  a  reference  by  consent  to  John  H.  Small  was  made, 
directing  him  to  i  nquire  and  report  whether  the  mortgage  deed  is  fraudulent  and 
void,  and  what  sum,  if  any,  is  due  thereon,  and  such  other  matters,  whether  of 
fact  or  of  law,  as  arise  upon  the  case,  subject  to  exceptions  to  be  passed  on  by 
the  court.  The  referee  made  his  report,  and  it,  upon  exceptions,  was  recom- 
mitted several  times  in  succession,  until  his  final  report  was  made  at  Febru- 
ary term,  1887,  with  numerous  exhibits;  when  the  court,  upon  the  hearing, 
approved  of  and  adopted  the  findings  of  fact,  overruled  the  defendants'  excep- 
tions, confirmed  the  report,  and  rendered  judgment  for  the  plaintiffs,  from 
which  the  defendants  appeal. 

The  record  in  this  case,  as  in  others  of  which  we  have  had  occasion  to  speak, 
fails  to  assign  erroi'  in  the  rulings  of  the  court,  and  compels  us  to  search 
through  the  voluminous  pages  of  the  report  and  the  testimony  taken,  as  well 
as  among  the  exceptions  to  the  action  of  the  referee,  to  ascertain  what  are  his 
conclusions  of  law,  which  are  reviewable  and  open  to  correction  here.  The 
practice  cannot  be  allowed,  and,  if  our  admonitions  are  to  be  disregarded,  we 
shall  be  constrained  to  refuse  to  take  cognizance  of  the  cause,  and  dismiss 
the  appeal.  The  errors  alleged  to  have  been  committed  by  the  court  should 
be  distinctly  and  plainly  pointed  out,  as  those  intended  to  be  pf  esented  and 
heard  on  appeal. 

The  objections  made  on  the  rulings  of  the  referee  as  to  questions  of  the  ad- 
missibility of  evidence,  to- wit,  as  to  the  usage  of  farmers  in  the  employment 
of  laborers,  and  paying  them  wages;  the  manner  in  which  another  employer 
of  defendant  Ellis  paid  his  wages;  the  novelty  of  providing  and  securing  them 
by  a  mortgage  deed  in  advance  of  their  being  earned, — were  properly  over- 
ruled, since,  while  their  pertinency  to  the  issue  of  fraud  is  not  very  apparent, 
we  do  not  see  how  the  evidence  tended  to  mislead  the  referee. 

The  introduction  of  the  tax-books  as  tending  to  show  the  financial  resources 
of  the  defendants,  in  an  inquiry  as  to  their  means  of  self-support,  is,  in  our 
opinion,  not  obnoxious  to  objection,  and  its  force  and  effect  were  for  the  ref- 
eree, acting  in  place  of  a  jury,  to  pass  on  and  deteimine. 

The  defendants  insist  that  no  judgments  were  rendered  by  the  justice  against 
the  defendant  Hardison  upon  the  claims  sued  on,  and  that  the  certified  trans- 
scripts  of  such  as  were  docketed,  and  under  executions  on  which  the  land  was 
sold,  were  without  an  original,  and  were  in  consequence  nullities;  the  sale 
passing  no  title  to  the  purchaser,  the  attorney  and  agent  of  the  creditors  whose 
claims  he  was  collecting.  Whatever  may  have  been  the  legal  consequences  if 
the  facts  were  as  supposed,  they  are  misconceived,  and  incorrectly  stated.    The 
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justice^s  civil  docket  shows  a  service  of  summons  accepted,  a  trial,  and  jadg- 
ment  given  against  the  defendant,  and  in  favor  of  the  plaintiff,  for  the  sum 
of  four  dollai-s,  with  interest  from  the  8th  of  December,  1852,  etc.,  in  the  one 
case,  and  a  substantially  similar  entry  in  the  other,  mutatis  mutandis;  and 
these  fully  sustain  the  transcripts  sent  up  and  docketed  in  the  superior  court. 

The  defendants  except,  further,  to  the  validity  of  the  sale  of  the  land  until 
the  personal  property  levied  on,  as  shown  in  the  sheriff^s  return  upon  the  ex- 
ecutions, and  shown  to  have  been  fully  sufficient  in  value  to  pay  them,  had 
been  sold,  and  the  proceeds  applied  in  satisfaction.  The  referee  finds  that  in 
fact  no  levy  was  ever  made  upon  the  personal  goods  mentioned  in  the  return, 
and  that  the  return  was  thus  made  upon  an  inspection  of  tlie  tax-lists,  and 
without  these  ever  being  in  the  possession  or  under  the  dominion  of  the  offi- 
cer; these  being  the  constituents  of  a  legal  seizure.  The  delivery  by  the  debtor 
of  a  list  of  his  personal  property  to  the  officer,  it  not  being  present,  is  not  a 
levy.  Gilkey  v.  Dickerson,  3  Hawks,  293;  Bland  v.  Whitfield,  1  Jones,  (N. 
C.)  122.  The  return  of  a  levy  made  is  but  prima  facie  evidence  of  the  fact; 
and  remarks  Pearson,  J.,  in  the  case  cited:  "In  regard  to  land,  it  may  be 
made  in  the  office,  although  it  may  be  ten  miles  distant,  and  the  officer 
has  never  seen  it.  In  regard  to  personal  property,  it  is  necessary  for  the  offi- 
cer to  go  to  it,  so  as  to  have  it  in  his  power  to  take  it  into  actual  possession, 
if  he  chooses."  See,  also,  as  to  a  sale  of  an  ungathered  crop  in  the  field, 
Skinner  v.  Skinner,  4  Ired.  175,  and  Rives  v.  Porter,  7  Ired.  74,  and  other 
cases.  Here,  the  prima  facie  proof  is  rebutted,  and  it  is  shown  there  never 
was  any  levy,  and  that  the  goods  remained  uninterfered  with  in  the  defend- 
ant's hands,  and  were  appropriated  by  him  to  his  own  use.  The  imputa- 
tion of  bad  faith  in  the  conduct  of  the  officer  in  making  the  sale  finds  no  sup- 
port in  the  facts  found;  and  the  mere  fact  that  an  insufficient  sum  was  bid, 
must  be  attributed  to  the  dispute  about  the  title,  growing  out  of  the  execu-. 
tion  of  the  mortgage,  and  an  unwillingness  to  buy  a  lawsuit  in  buying  the 
land. 

But  the  essential  controversy  is  as  to  the  hona  fides  of  the  mortgage  deed, 
and  its  sufficiency  to  pass  the  title  against  a  creditor  pursuing  the  property 
under  legal  process.  The  referee  finds,  and  the  court  sustains  the  finding, 
that  the  defendant  Ellis  had  no  legal  claim  against  his  associate  as  a  consid- 
eration to  support  the  conveyance,  and,  if  there  was  a  debt,  it  was  made  with 
the  fraudulent  intent  of  evading  his  creditors,  and  placing  his  property  beyond 
their  reach.  While  the  recited  consideration  is  that  of  a  present  indebtedness 
of  $200,  intended  to  be  secured,  it  was  testified  by  the  mortgagor  that  this 
sum  constituted  the  wages  to  be  paid  to  the  mortgagee  for  services  in  part  al- 
ready rendered,  and  to  be  thereafter  rendered  as  to  the  residue;  and,  further, 
that  the  latter  was  in  his  service  from  some  time  in  the  fall  of  1876,  to  Au- 
gust, 1878,  when,  having  married  the  mortgagor's  daughter,  he  moved  away. 
The  exception  to  the  finding  that  there  was  no  debt  due  or  liability  incurred 
by  Hardison,  sufficient  as  a  consideration  to  support  his  mortgage  against 
creditors,  and  that  it  was  but  a  donation  to  a  stranger,  raises  the  only  ques- 
tion we  can  consider,  which  is  whether  there  is  any  evidence  to  warrant  a 
finding  in  direct  opposition  to  the  testimony  that  there  was  a  contract  for 
services  to  secure  which  the  deed  was  given;  that  such  services  were  rendered 
during  a  period  of  about  20  months,  and  had  not  been  paid  for.  There  was 
some  evidence,  however,  of  the  poverty  of  Ellis,  and,  as  his  means  of  support 
were  dependent  upon  his  labor,  that  necessity  must  have  forced  him  to  re- 
quire payment.  However  weak  may  be  the  grounds  of  such  an  inference,  in 
opposition  to  the  positive  testimony  offered  on  this  point,  its  sufficiency  to  re- 
but the  testimony  is  not  a  question  to  be  here  considered,  but  belonged  to  the 
court  below,  is  conclusively  settled,  and  we  cannot  say  there  is  no  evidence, 
and  that  the  testimony  ought  to  have  been  accepted  as  proof  of  the  facts. 

But  the  matter  becomes  unimportant  in  presence  of  the  further  finding  that 
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the  mortgage,  whether  made  on  a  bona  fide  liability  or  not,  was  made  with 
an  intent  to  hinder,  delay,  anddefraud  the  creditors  of  the  mortgagor.  As 
this  would  defeat  the  operation  of  the  conveyance,  if  known  to  and  partici- 
pated in  by  the  mortgagee,  {Cannon  v.  Young f  89  N.  C.  264,  and  cases  there 
cited,)  the  defendants  insist  that  no  evidence  appears  of  the  existence  of  the 
vitiating  element.  We  do  not  concur  in  this  contention,  for  there  is  much 
evidence  tending  to  prove  the  fraudulent  purpose.  The  deed  falsely  sets  out 
B,present  indebtedness^  evidenced  by  a  bond  alleged  to  be  lost,  whereas,  on  the 
testimony,  it  was  to  secure  wages  largely  to  be  rendered  in  the  future.  It  was 
executed  just  before  the  issuing  of  the  warrants,  which  were  followed  by  judg- 
ments and  executions,  under  which  the  sale  was  made,  and  after  being 
pressed  for  payment.  The  giving  such  a  security,  under  the  circumstances, 
which  might  utterly  fail,  and  even  if  intended  to  provide  the  means  of  pay- 
ing the  debts,  would  and  must  be  undei'stood  to  have  been  meant  to  put  off 
and  delay  the  payment,  and  prevent  an  early  disposition  of  the  property,  and 
the  appropriation  of  the  proceeds  thereto. 

There  are  other  indicia  of  fraud  apparent  in  the  concurrent  acts  of  the  par- 
ties, and  presented  in  the  proofs,  from  which  the  illegal  purpose  is  deduced, 
that  tended  to  show,  and  was  evidence  more  or  less  strong  showing,  the  ob- 
ject and  effect  of  the  deed;  and  of  these,  as  facts,  the  determination  vested  in 
the  court  below.  These  are  the  prominent  rulings  pressed  in  the  argument 
for  the  appellants,  and  on  which  their  counsel  seem  to  rely,  nor  do  we  discover 
in  the  record  any  error  in  othera.  There  is  no  error,  and  the  judgment  must 
be  affirmed. 


(99  N.  C.  54) 

WiNDLY  V.  BONKEB  et  ah 

(Supreme  Cowrt  of  North  Carolina.    February  20, 1888.) 

AasiONMBNT— Substitution  op  Parties— Execution. 

By  Code  N.  C.  §  188,  the  court  may  allow,  in  certain  cases,  a  eubstitution  of  par- 
ties after  a  transfer  of  interest.  The  plaintill,  claiming  as  assignee  of  a  judgment, 
after  notice,  upon  affidavit,  and  without  opposition,  obtained  leave  to  sue  out  exe- 
cution in  his  own  name.  Held,  defendants  cannot  now,  in  an  action  to  enforce  the 
judgment,  dispute  the  assignment. 

Appeal  fi'om  superior  court,  Beaufort  county;  A.  C.  Avert,  Judge. 

This  is  an  action  to  lay  off  the  homestead  on  the  property  of  which  one  W. 
H.  Tripp  died  seized,  and  to  sell  the  rest  to  satisfy  a  judgment  recovered  against 
him.  The  complaint  alleges  that  E.  T.  Bonner  duly  qualified  as  administrator 
with  the  will  annexed  of  said  W.  H.  Tripp.  Answer  was  made  by  said  Bon- 
ner, as  administrator,  and  by  Araminta  0.  Tripp,  widow,  for  herself  and  as 
guardian  ad  litem  of  Grace,  Eliza,  Guy,  Edwin,  and  Mary  Tripp,  heirs  at* 
law  of  said  W.  H.  Tripp.  The  plaintiff,  to  show  the  assignment  of  the  judg- 
ment aforesaid  to  himself,  and  to  show  that  the  defendants  were  not  permit^ 
ted  to  dispute  the  assignment,  offered  evidence  of  proceedings,  as  stated  here- 
after, had  to  renew  the  judgment.  The  court  ruled  the  evidence  not  admis- 
sible, and  insufficient  to  go  to  the  jury;  and  the  plaintiff  excepted,  submitted 
a  nonsuit,  and  takes  this  appeal. 

Geo.  H.  Broton  and  W.  B,  Rodman,  for  plaintiff.  C.  F.  Warren  and  /.  H. 
Small,  for  defendants. 

Smith,  C.  J.  The  complaint  alleges  the  plaintiff  to  be  the  owner  of  a  cer- 
tain judgment  recovered  in  the  superior  court  of  Beaufort  at  fall  term,  1869, 
by  Samuel  Windly,  administrator  of  William  S.  Cordon,  against  Benjamin  P. 
Tripp  and  William  H.  Tripp,  in  the  sum  of  $200,  with  interest  from  May  21, 
1860,  and  costs;  the  issue  of  numerous  executions  to  enforce  payment  thereof; 
the  death  of  said  William  H.,  leaving  a  will,  in  which  he  devises  the  land  de- 
scribed in  the  complaint  to  the  defendant,  Araminta,  his  widow,  with  the  pro- 
viso that  she  pay  all  his  debts ;  her  neglect  and  refusal  to  make  such  payments, 
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and  the  iDsufficfency  of  the  personal  estate  in  the  hands  of  the  defendant,  R. 
T.  Bonner,  administrator  with  the  will  annexed,  for  their  discharge.  The 
otlier  defendants  are  the  heirs  at  law  of  the  testator,  and  the  object  of  tl)e  ac- 
tion is,  after  laying  off  tlie  exemption,  to  have  the  excess  sold,  and  the  pro- 
ceeds applied  in  discharge  of  the  indebtedness.  The  answer  of  the  defendants, 
while  admitting  many  of  the  plaintiff's  allegations,  sets  up  divers  defenses, 
and,  among  them,  denies  the  assignment  of  the  debt  due  on  the  Judgment,  or 
that  the  plaintiff  has  any  right  or  claim  thereto,  if,  in  fact,  it  has  any  validity. 
This  denial  of  the  transfer  raises  the  only  issue  upOn  the  trial  of  which  the 
alleged  erroneous  ruling  was  made,  and  which  alone,  on  the  plaintiff's  appeal, 
comes  up  for  review  in  this  court.  In  support  of  this  claim  to  the  fund,  the 
plaintiff  introduced  the  following  documentary  proofs  in  the  course  of  the 
proeeedings  in  the  former  suit,  and  the  action  of  the  court  upon  them: 

"Exhibit  J. 

"Samuel  Windly,  administrator  of  W.  S.  Cordon,  dec'd,  having  filed  his  pe- 
tition for  the  sale  of  notes,  judgment,  and  accounts  belonging  to  the  estate  of 
said  intestate,  and  it  appearing  that  the  said  chose  in  action  cannot  be  col- 
lected by  a  due  course  of  law,  it  is  therefore  ordered  by  the  court  that  the  said 
administrator  advertise  and  sell  said  notes  according  to  law 

*" March  2, 1874.  Geo.  L.  Windly,  Probate  Judge." 

"Exhibit  K. 
••22.  C.  Windly,  Assignee  of  Samuel  Windly ^  Administrator  qf  Wm,  8.  Cor- 
don, Deceased,  vs.  B.  F,  and  W,  H.  Tripp. 

"(l)  B.  C.  Windly,  being  duly  sworn,  deposes  and  says  that  he  is  the  owner 
of  the  above-entitled  judgment  by  purchase  at  a  public  sale.  (2)  That  said 
judgment  was  granted  at  fall  term,  1869,  for  $200;  with  interest  from  21st  of 
May,  1860,  and  $16.90  costs;  and  that  no  part  thereof,  to  the  best  of  affiant's 
knowledge  and  belief,  has  been  paid.  That  said  judgment  is  docketed  in  the 
superior  court  of  Beaufort  county.  Jno.  G.  Blount,  Clerk. 

•*Swom  and  subscribed  before  R.  C.  Windly  on  this  24th  day  of  July,  1871." 

"Exhibit  L. 

"To  Wm.  H.  Tripp,  Esq.:  Take  notice  that  the  undersigned  will  move 
the  superior  court  of  Beaufort  county  on  the  4th  Monday  in  January,  1876, 
for  leave  to  issue  execution  in  the  above-entitled  judgment.  Said  motion  will 
be  made  on  the  affidavits  hereto  annexed.  B.  C.  Windlt, 

"By  J  AS.  E.  Shepherd,  His  Attorney. 

"Executed  by  del.  copy  to  W.  H.  Tripp. 
"F.  J.  Satchwell,  Sheriff." 

"Exhibit  M. 

"It  appearing  to  the  court  that  personal  service  of  the  notice  herein  has  been 
served  on  W.  H.  Tripp,  and  no  answer  being  made,. it  is  on  motion  ordered 
that  the  plaintiff  have  leave  to  issue  execution  against  W.  H.  Tripp  in  this 
action.  W.  A.  Moore,  Judge." 

Previous  to  the  recent  changes  in  the  mode  of  procedure,  the  assignee  of 
the  subject-matter  of  the  action,  if  capable  of  legal  transfer,  could' not  be  sub- 
stituted in  place  of  the  plaintiff,  and  in  his  own  name  prosecute  the  action. 
If  assignable  only  in  equity,  the  action  proceeded  as  if  no  such  transfer  had 
been  made,  but  for  the  use  of  the  assignee.  It  is  now  otherwise;  and  by  virt'he 
of  section  188  of  the  Code,  and  as  a  consequence  of  the  union  of  legal  and 
equitable  remedies  in  a  single  procedure,  the  action  may  "be  continued  in  the^ 
name  of  the  original  party,"  or,  by  the  consent  of  the  court,  the  assignee  may 
be  substituted  in  his  place.  When  the  substitution  is  made,  the  assignee  be- 
comes thenceforth  a  party  to  the  record,  and  prosecutes  the  suit  upon  the  same 
cause  of  action,  as  succeeding  to  it.  If  the  plaintiff  died,  and  the  cause  of  ac- 
tion survived,  his  personal  representative  could  take  his  place,  and  the  cause 
was  retained  in  the  court  for  two  terms  for  the  application  to  be  made.  Rev. 
(Jode,  c.  1,  §  1.    This  could  be  done  by  the  issue  of  a  scire  facias^  at  the  in- 
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stance  of  the  defendant,  against  or  to  such  representative,  or  the  latter  could 
be  made  a  party  by  motion,  as  is  pointed  out  and  explained  by  Kuffin,  G.  J., 
in  Borden  v.  Thorpe,  13  Ired.  298.  The  plaintiff,  claiming  the  debt  reduced 
to  Judgment  and  unpaid,  after  notice  to  the  administrator  of  the  debtor  of  his 
intended  motion,  and  upon  his  own  affidavit  of  the  assignment,  and  witliout  any 
opposition,  obtained  leave  to  sue  out  execution  in  his  own  name,  as  owner  of 
the  judgment;  which  order,  at  the  same  time,  restored  life  and  activity  to  the 
dormant  judgment.  The  notice  was  proper  in  this  case,  since  the  action  had 
been  prosecuted  to  Judgment,  and  the  defendant  is  not  chargeable  with  knowl- 
edge of  what  transpires  afterwards  in  the  proceeding  to  enforce  it.  The  ad- 
judication upon  the  plaintiff^s  motion,  by  which  he  is  made  a  party  plaintiff 
of  record  in  the  action,  is  conclusive  of  his  right  to  proceed  as  proposed,  in 
the  enforcement  of  the  judgment  against  the  real  estate;  and  indeed  it  is  not 
material  to  the  administrator  who  recovers  the  money,  so  that  the  debt  is  sat- 
isfied, and  the  judgment  discharged.  If  there  has  been  no  transfer,  the  money 
may  be  claimed  by  the  original  party,  but  the  right  cannot  be  contested  by  the 
debtor,  who  has  had  his  day  in  court,  and  has,  by  his  own  negligence,  failed 
to  avail  himself  of  it. 
There  is  error,  and  the  judgment  is  reversed. 


<^*  N  ^:  ^«>  Simmons  v.  Biggs. 

{Supreme  Court  of  North  Carolina.    February  37, 18880 

Insurancb— Intebbst  in  Pouot— Vestino  of. 

A  husband  took  out  Beveral  policies  of  insurance  on  his  life  for  the  benefit  of  his 
wife  and  her  children.  The  wife  died,  intestate,  before  her  husband,  leaving  chil- 
dren. Held,  that  the  wife's  interest  in  such  policies  became  vested,  and  passed  to 
the  husband's  administrator  as  assets  of  his  estate.  Following  ConigUmd  v.  SrmUh, 
79  N.  C.  803. 

Appeal  from  superior  court,  Martin  county;  Shipp,  Judge. 

Controversy  submitted  upon  an  agreed  statement  of  facts,  wherein  the 
the  plaintiff,  Simmons,  guardian  of  the  minor  children  of  Annie  M.  Mizell, 
deceased,  sought  to  Recover  of  the  defendant.  Biggs,  certain  insurance  money 
which  the  latter  had  received  as  administratoi*  of  Annie  M.  Mizell,  and 
claimed  to  hold  as  administrator  of  her  husband.  Hardy  W.  Mizell.  Judg- 
ment was  given  for  defendant  below,  and  the  plaintiff  appealed.  The  follow- 
ing is  the  case  of  Conigland  v.  8mitht  referred  to  in  the  present  case: 

STATEMENT  OF  FACTS. 

"On  the  5th  of  February,  1869,  Edward  Conigland  insured  bis  life  in  the 
sum  of  $3,000,  and  held  a  policy  of  insurance  for  that  ap^ount,  in  which  it 
was  recited  that  the  insurance  was  •  for  the  benefit  of  his  children.'  On  said 
5th  of  February  said  Conigland  had  four  children  then  living, — ^the  intestate 
of  defendant,  and  plaintiffs,  who  are  the  wards  of  Henry  J.  Hervey.  In  .May, 
1872,  Mary,  the  said  intestate,  married  the  defendant  Charles  S.  Smith,  and 
died  without  issue,  on  the  18th  of  October,  1875.  The  policy  of  insurance 
was  continued  in  force  until  the  death  of  said  Conigland,  in  December,  1877; 
he  paying  the  annual  premiums  thereon  as  they  fell  due.  In  May,  1878, 
the  insurance  company  paid  the  amount  due  under  the  policy,  $1,908.81,  to 
said  guardian  of  plaintiffs,  and  $636.27  to  the  defendant  the  said  guardian, 
and  defendant  admin istrator^  having  been  duly  appointed  to  their  respective 
offices,  and  qualified  for  the  discharge  of  their  duties.  The  guardian  claims . 
that,  by  a  proper  construction  of  the  policy,  his  wards  are  entitled  to  the 
amount  paid  to  the  defendant,  and  the  defendant  claims  the  same  as  admin- 
istrator of  his  wife.  His  honor,  being  of  the  opinion  with  plaintiffs,  gave 
judgment  against  the  defendant  for  said  sum,  and  the  defendant  appealed.** 

OPINION. 

**  Rodman,  J.  Where  a  father  insures  his  life  *  for  the  benefit  of  his  chil- 
dren,' his  manifest  intention  is  to  provide  for  them  after  his  death;  it  Lb  a 
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gift  to  his  children,  to  take  effect  in  possession  upon  his  death.  To  ascartain 
the  meaning  and  effect  of  those  words,  in  prescribing  the  rights  of  the  chil- 
dren inter  se  upon  such  a  gift,  it  is  natural  and  reasonable  to  apply  to  them 
the  meaning  and  effect  which  they  have  been  held  to  have  in  gifts  by  will, 
where  the  purpose  in  view  is  the  same.  It  is  settled  by  numerous  decisions 
that  upon  a  bequest  to  A.  for  life,  with  remainder  to  the  children  of  A.,  the 
children  in  esse  at  the  death  of  the  testator  take  vested  estate ;  which  open, 
however,  and  let  in  any  after  bom  during  the  life  of  the  life-tenant.  If  any 
in  being  at  the  death  of  the  testator  die  during  the  life-tenancy,  their  shares, 
being  vested,  go  to  their  personal  representatives.  Chambers  v.  Payne,  6 
Jones,  Eq.  276;  Newkirh  v.Hawes,  5  Jones,  Eq.  265;  Myets  v.  Williams^  Id. 
362.  Regarding  Gonigland  (the  father  and  the  assured)  as  being  analogous  to 
a  testator,  the  gift  is  closely  analogous  and  identical  in  principle  with  a  gift  to 
his  children  in  remainder  after  his  life.  The  policy  was  a  contract  between 
the  company  and  the  assured.  He  might,  at  his  pleasure,  have  forfeited  or 
surrendered  it,  just  as  a  testator  may  revoke  his  will  while  he  lives;  but  the 
sum  to  be  paid  under  it  was  a  gift  to  his  children,  which  vested  in  interest 
when  the  policy  was  delivered,  and  the  policy,  being  in  force  at  his  death, 
vested  in  possession  then.  In  this  opinion  we  are  supported  by  May,  Ins.  § 
392,  p.  692;  and  he  cites  Chapin  v.  Fellowes,  36  Conn.  133;  Insurance  Co. 
Y.  Applegate,.7  Ohio  St.,  292;  QotUd  v.  Emerson,  99  Mass.  154.  We  think  the 
defendant  is  entitled  to  retain  the  money  he  received  from  the  insurance  com- 
pany. Judgment  below  reversed*  and  judgment  for  the  defendant  in  this 
court." 
Batcheler  ds  DeverettXt  for  plaintiff.    Jos,  E.  Moore,  for  defendant. 

Davts,  J.  This  is  a  controversy  submitted  without  action,  in  compliance 
with  sections  567  et  seq.  of  the  C/Ode,  and  heard  before  Shipp,  J.,  at  Septem- 
ber term,  1887,  of  Martin  superior  court,  upon  the  following  facts,  as  a  "case 
agreed:**  "(1)  Hardy  W.  Mizell  and  Annie  M.,  defendant's  intestate,  were 
married  in  the  year  1886.  (2)  That  during  the  life  of  the  said  Hardy  W. 
Mizell  he  took  out  the  following  policies  of  insurance  op  his  own  life  in  man- 
ner and  form  as  follows:  One  for  $3,000,  in  the  ^tna  Life  Insurance  Com- 
pany of  New  York,  payable  to  his  wife,  Annie  M.,  and  their  children;  one 
for  S328,  in  the  aforenamed  company,  payable  to  his  wife,  Annie  M.,  and  their 
children;  one  for  $135,  in  the  aforenamed  company,  payable  to  his  wife,  An- 
nie M.,  and  thfeir  children;  one  in  the  Equitable  Life  Insurance  Company  of 
New  York  for  $2,000,  for  the  benefit  of  his  wife,  Annie  M.,  and  her  children; 
one  in  the  aforenamed  company  for  $3,000,  for  the  benefit  of  his  wife,  Annie 
M.,  and  her  surviving  children;  one  in  the  Knights  of  Honor  Insurance  Com- 
pany for  $2,000,  for  the  benefit  of  his  wife,  Annie  M.,  and  her  children; 
three  several  policies,  each  for  $1,000,  in  the  Hartford  Life  Annuity  Insur- 
ance Company,  for  the  benefit  of  Annie  ^.,  his  wife,  and  their  children 
equally.  (3)  That  the  said  Hardy  W.  Mizell  and  wife,  Annie  M.,  had  issue, 
the  plaintiff's  wards,  who  survived  them  both,  (4)  That  Annie  M.,  the  wife, 
died  on  the  14th  of  September,  1886,  intestate,  and  letters  of  administration 
on  her  estate  were  granted  to  the  defendant  on  the  4th  day  of  January,  1887, 
none  having  been  ^fore  granted;  that  Hardy  W.  Mizell,  the  husband,  died 
on  the  21st  November,  1886,  intestate,  and  letters  of  administration  on  his 
estate  have  been  granted  to  defendant,  Biggs,  on  the  19th  February,  1887.  (5) 
That  the  plaintiff  has  been  duly  appointed  guardian  of  the  children  named.  (6) 
That  the  defendant,  administrator  of  Annie  M.  Mizell,  has  received  from  the 
said  insurance  companies  one-third  of  the  several  amounts  specified  in  said 
policies.  (7)  That  the  defendant's  intestate  owed  no  debts.  (8)  That  the  es- 
tate of  Hardy  W.  Mizell,  the  husband,  is  largely  insolvent.  (9)  The  plaintiiEf 
claims  that,  subject  to  his  charge  for  commissions  and  expenses  of  adminis- 
tration, he  is  entitled  to  receive  from  the  defendant  the  said  fund  for  his 
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said  wards  as  the  distributees  of  the  defendant's  intestate,  Annie  M. ;  that  he 
has  demanded  the  same,  but  the  defendant  refuses  to  pay  or  account  with  the 
plaintiff,  insisting  that  the  intestate  Hardy  W.  Mizell,  the  husband,  is  the 
sole  distributee  of  Annie  M.,  the  wife,  and  that  he  shall  hold  and  administer 
the  same  as  assets  of  his  estate.  If,  upon  the  foregoing  facts,  his  honor  shall 
be  of  opinion  with  the  plaintiff,  then  he  is  to  sign  judgment  in  his  favor  for 
dollars;  and,  if  of  opinion  for  the  defendant,  that  he  is  to  sign  judg- 
ment in  his  favor  for  costs.  His  honor,  being  of  opinion  with  the  defendant, 
gave  judgment  accordingly,  from  which  judgment  the  plaintiff  appealed." 

This  case  is,  in  principle,  like  that  of  Conigland  v.  Smith,  79  N.  C.  303; 
and,  following  the  decision  made  in  that  cas6»  there  was  no  error  in  the  Judg- 
ment of  the  court  below. 


(99  N.  C.  181) 

WlLMINQTON  &  W.  B.  Co.  O.  SMITH. 

{Supreme  Court  of  North  CctroUna.    February  27, 1888.) 

Emikbht  Domain— lUiLBOiD  Ck>MPiLinBs~ Assessment  of  Bbnefits— Pbbsumftions. 
Where  commissionen  have  met  and  assessed  the  damafires  and  benefits  accniinflp 
to  a  piece  of  land  from  the  construction  of  a  railroad  across  it,  it  wiU  be  presumed 
that  they  followed  the  correct  rule  in  so  doing ;  and  their  report  will  not  be  set  aside 
because  the  item  reported  for  benefits  does  not  show  in  what  the  benefits  assessed 
consist,  where  no  objection  was  made  when  the  report  was  submitted. 

Appeal  from  superior  court,  Nash  county;  J.  H.  Merrimon,  Judge. 

The  Willmington  &  Weldon  Railroad  Company  appeal  from  a  judgment  en* 
tered  in  the  court  below  assessing  damages  for  taking  the  lands  of  defendant, 
Smith. 

Bunn  f&  Battle,  for  appellant.    C,  M,  Cooke,  for  appellee. 

Smith»  C.  J.  The  plaintiff  company  proposing  to  run  a  branch  railroad 
from  a  point  at  Bocky  Mount  on  its  own  track  towards  and  by  the  town  of 
Nashville,  in  its  south-western  extension,  and  being  unable  to  come  to  an 
agreement  with  the  defendant  as  to  the  purchase  of  the  right  of  way  over 
lands  owned  by  him  in  the  line  of  survey,  applied  to  the  superior  court  for  the 
appointment  of  five  commissioners  to  examine  the  land  to  be  condemned,  and 
assess  the  value  thereof  in  damages  to  the  defendant,  as  also  the  value  in  ben- 
efits to  accrue  thereto  from  the  construction  of  the  road.  No  answer  was  put 
in  to  the  petition,  and  the  order  of  appointment  as  asked,  and  for  the  pur- 
poses mentioned,  was  accordingly  made,  and  with  the  consent  of  the  defend- 
ant, who  had  been  duly  served  with  notice  of  the  intended  application.  The 
commissioners,  or  "jurors,"  as  they  are  called  in  the  record,  met  on  the  prem- 
ises, the  defendant  being  present,  examined  the  same,  and  made  report  as  fol- 
lows: 

"We,  the  undersigned  jurors,  appointed  by  John  T.  Morgan,  clerk  of  the 
superior  court  of  N-ash  county,  to  assess  the  damages  on  C.  G.  Smith's  lands 
by  reason  of  the  railroad  runniuff  through  the  same,  do  hereby  make  the  fol- 
lowing report:  Damages,  $12.50  pr.  acre,  $92.75;  benefit  derived  from  said 
road,  $300.00.    All  of  which  is  respectfully  submitted. 

''September  22, 1886.  [Signed  by  the  Jurors.]" 

The  defendant  filed  exceptions  to  the  report,  which  may  be  summarized  thus: 
(1)  For  that  too  low  an  estimate  is  put  upon  the  value  of  the  land,  and  this 
was  afterwards  withdrawn;  (2)  for  that,  in  the  estimate  of  accruing  benefits, 
the  defendant's  claim  to  compensation  for  the  easement  acquired  is  extin- 
guished, and  that  entering  into  the  excessive  valuation  were  benefits  not 
specially  pertaining  to  him,  considered  and  acted  on.  The  clerk,  exercising 
the  functions  of  the  superior  court,  after  a  recital  of  the  proceeding,  in  his  ad- 
judication overruled  the  exceptions,  confirmed  the  report,  and  condemned  the 
"seven  and  one-half  acres"  described  in  the  report  for  the  uses  of  the  railroad, 
from  which  the  defendant  appealed  to  the  superior  court  in  term-time.    Upon 
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the  hearing  before  the  judge,  he  rendered  the  following  judgment:  "This 
cause  coming  on  to  be  heard  at  a  superior  court  held  for  the  county  of  Nash, 
at  the  court-house  in  Nashville,  on  the  eighth  Monday  after  the  Ist  Monday 
in  March,  1887,  before  Honorable  James  H.  Mekrimon,  judge  presiding,  on 
appeal  from  the  judgment  of  John  T.  Morgan,  confirming  the  report  of  the 
jury,  and  granting  the  right  of  way  to  plaintiff  over  the  lands  of  defendant, 
the  defendant  withdrew  his  exceptions  to  so  much  of  the  report  as  fixed  the 
amount  of  damages  at  $12.50  per  acre  for  seven  and  one-half  acres,  $92.75. 
and  moved  for  judgment  for  said  sum,  with  interest  from  22d  September, 
1886.  The  court  being  of  the  opinion  that  the  charge  for  benefits  was  too 
vague,  in  tliat  the  report  does  not  state  of  what  the  benefits  consisted,  offered 
to  the  plaintiff  to  recommit  the  matter  to  the  jury,  to  the  end  that  they  might 
state  the  particular  benefits  derived.  The  plaintiffs  decline  to  ask  for  this. 
It  is  therefore  ordered  and  adjudged  by  the  court  that  the  defendant  recover 
of  the  plaintiff  ninety-two  dollars  and  seventy-five  cents,  ($92.75,)  with  in- 
terest thereon  from  22d -September.  1886,  and  the  cost  of  this  proceeding. 
James  H.  Mkrrimon,  Judge  Presiding."  From  this  judgment  the  plaintiff 
appealed. 

There  is  no  controversy  as  to  the  regularity  of  the  proceeding  for  the  con- 
demnation to  the  use  of  the  plaintiff  of  the  right  of  way  over  the  defendant's 
land  for  the  purpose  of  constructing  and  operating  the  projected  branch  road* 
and  the  only  point  brought  up  for  review  is  the  rejection  of  the  estimate  of 
advantages  to  the  defendant  because  of  its  vagueness  in  the  report.  It  is  not 
disputed,  but  in  the  briefs  of  counsel  of  the  respective  parties  conceded,  that 
the  benefits  conferred  upon  the'owner  of  the  land  from  the  building  of  the 
road,  the  value  of  which  is  to  go  in  lessening  his  claim  for  damages  resulting 
from  taking  and  condemning  his  property,  are  not  such  as  he  shares  in  com- 
mon with  other  land-owners  or  near  residents,  but  such  as  are  special  to  him- 
self; and  the  allowance  cannot  extend  beyond  the  extinguishment  of  the  claim 
for  compensation  for  the  property  taken,  nor  constitute  a  counter-claim  for 
the  excess.  Ashedlle  v.  Johnston,  71  N.  C.  399,  and  other  cases  referred  to 
in  appellant's  brief.  But  it  is  assumed,  in  the  absence  of  any  evidence  to  the 
contrary,  and  we  think  rightfully  assumed,  that  the  commissioners  under- 
stood and  acted  upon  the  proper  rule  in  estimating  the  value  of  these  benefits, 
inasmuch  as  the  defendant  was  present,  and  did  not  then  insist  upon  a  differ- 
ent rule  of  admeasurement  of  the  benefits;  nor  does  he  state  that  ground  of 
objection  in  his  exception  to  the  report,  at  least  with  any  particularity,  if  at 
all.  The  exception  is,  for  that  the  commissioners  in  the  assessment  "took 
into  consideration  the  supposed  benefits  which  might  arise  from  the  construc- 
tion of  said  branch  road,  and,  while  they  said  the  defendant's  land  was  dam- 
aged to  the  extent  of  seven  acres,  at  $12.50  per  acre,  they  extinguish  it  in  the 
estimate  of  benefits,  which  defendant  is  advised  and  believes  is  unlawful." 
We  do  not  concur  in  the  opinion  of  the  judge  that  greater  particularity  is  re- 
•  quired,  and  that  the  report  ought  to  have  shown  in  what  the  "benefits"  esti- 
mated consist.  A  general  verdict  is  sufficient,  unless  error  enters  into  it,  and, 
if  such  there  were,  it  ought  to  appear.  The  response  meets  the  order,  and,  if 
it  did  not,  objection  should  have  been  made  when  the  report  was  submitted. 

There  is  error,  and  this  will  be  certified  for  further  action  in  the  court  below. 
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(100  N.  C.  283)  ^  ^  .      , 

Davis  v.  Ely  et  al. 
{Supreme  Court  of  North  Ca/rolVna.    February  27, 1888.) 

AppBAi*— Whbn  Libs^Prbbcatubb  Voluntary  .Nonsuit. 

Upon  trial  of  an  action,  brought  to  reform  a  written  contract  into  harmony  with 
«  preceding  parol  contract,  defendant  moved  to  dismiss  because  the  complaint 
stated  no  cause  of  action.  The  motion  was  overruled,  the  court  holding  that  the 
complaint  stated  a  cause  of  action  for  rescission  of  contract,  but  not  for  reformation 
and  specific  enforcement;  whereupon  plaintiiC  took  nonsuit  and  appealed.  Held 
that,  as  there  was  no  ruling  by  the  court  as  to  reformation  and  specific  enforcement 
of  the  contract,  its  intimation  was  open  to  reconsideration,  and  an  appeal  therefrom 
was  error. 

Appeal  from  superior  court,  Camden  county;  Graves,  Judge. 
John  F.  Davis,  plaintiif,  brought  Ihis  suit  against  Timothy  Elj  et  ah    Act- 
ing upon  an  intimation  of  the  court,  plaintiff  suffered  a  nonsuit  and  appealed. 
Qrandy  <fe  AycUett,  for  plaintiff.    Harvey  Terry,  for  defendants. 

S»nTH,  C.  J.  This  action  is  instituted  to  reform  and  enforce  the  specific 
performance  of  a  contract,  the  terms  of  which  are  alleged  to  have  been  ar- 
ranged and  agreed  on  between  the  defendants  and  the  father  of  the  plaintiff, 
acting  on  his  behalf,  verbally,  and  which  contract,  by  means  of  the  false  and 
fraudul<*nt  representations  made  by  the  defendant  Terry,  acting  for  his  asso- 
ciates, as  to  the  provisions  of  the  oral  agreement,  was  put  in  its  present  form 
as  shown  in  the  accompanying  exhibit.  The  variation,  it  is  asserted,  consists 
in  substituting  for  the  '*Hall  Tract"  of  land,  containing  8,000  acres,  which 
the  plaintiff  was  to  have  in  addition  to  the  share  to  be  allotted  in  the  division 
of  the  "Great  Park  Estate, "  an  undefined  portion  of  1,300  acres  adjoining  that 
share,  the  correction  and  amendment  required  being  to  bring  the  written  in 
harmony  with  the  parol  contract. 

It  is  only  necessary  to  say  that  the  answers  of  the  defendants  deny  the  im- 
putations, and  enter  into  an  explanation  of  the  facts  of  the  transaction  incon- 
sistent with  the  charges  in  the  complaint.  The  complaint,  after  a  statement 
of  the  facts  that  constitute  the  cause  of  action,  concludes  with  no  demand  for 
specific  relief,  except  for  costs,  adding,  "and  for  such  other  and  further  relief 
as  to  the  court  may  seem  just. "  As  the  essence  of  a  bill  in  equity  for  relief 
lies  in  the  recital  of  facts  and  the  demand  for  redress,  it  ought  to  be  shown 
therein  what  is  demanded,  and,  under  a  prayer  for  general  relief,  if  that  spec- 
ified cannot  be  given,  some  other  may  be  consistent  with  the  structure  and 
objects  of  the  bill.  Whitfield  v.  Cates,  6  Jones,  Eq.  136.  The  office  of  a  com- 
plaint, which,  under  the  Code  takes  the  place  of  the  bill.  Is  to  set  out  the  facts 
out  of  which  comes  the  cause  of  action;  and  as  the  summons,  which  begins 
the  suit,  notifies  the  party  on  whom  it  is  served,  to  answer  the  cliarges  to  be 
preferred  against  him,  "or  the  plaintiff  will  apply  to  the  court  for  the  relief 
demanded  in  the  complaint,"  (Code  §  213,)  most  obviously  this  becomes  a  ma- 
terial part  of  the  pleading.  But,  waiving  this  defect  which  we  do  not  de- 
clare to  be  fatal,  we  proceed  to  the  consideration  of  the  case  presented  in  the 
appeal.  The  record  shows  that  after  the  jury  had  been  impaneled  and  "the 
complaint  and  answer  read, "  as  we  understand,  that  the  matters  in  issue  might 
be  seen  from  the  conflicting  allegations,  (for  no  issues  in  form  appear  in  the 
record,)  the  defendants  moved  to  dismiss  the  action  for  an  insufiicient  state- 
ment of  facts  in  the  complaint.  This  motion  was  denied,  the  court  at  the 
same  time  remarking  that,  while  a  cause  of  action  was  stated  in  the  complaint 
surticient  to  warrant  the  rescission  of  the  contract,  if  sustained  by  the  proof, 
it  cuuld  not  be  reformed,  and,  as  coiTected,  specifically  enforced  as  insisted  on 
by  tlie  plaintiff  in  the  argument.  In  submission  to  this  intimation  of  opinion, 
the  plaintiff  suffered  a  nonsuit  and  from  the  judgment  appealed.  The  opinion 
expressed  was,  under  the  circumstances,  purely  hypothetical  and  contingent 
upon  the  results  of  evidence  that  had  not  been  heard  and  was  to  be  passed 
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upon  by  the  jury.  The  trial  was  then  entered  upon,  and  the  case  was  not  in  a 
condition  to  authorize  any  practical  and  effectual  ruling  upon  the  point.  Such 
a  speculative  opinion,  open  to  change  upon  a  reconsideration  up  to  the  time 
w;hen  the  cause  was  ripe  for  judgment,  does  not  authorize  an  abrupt  termina- 
tion of  the  action  in  the  midst  of  its  progress,  and  we  have  often  annouced 
that  such  an  appeal,  fragmentary  and  inconclusive,  would  not  be  entertained. 
In  answer  to  the  suggestion  that  if  the  opinion  were  upheld  it  would  dispose 
of  the  cause  and  save  the  delay  and  expense  of  further  litigation,  it  may  be 
said  that  this  would  be  equally  true  of  a  motion  to  dismiss  the  action,  and  yet, 
in  a  multitude  of  cases  when  disallowed,  it  has  been  held  that  an  appeal  would 
not  lie,  and  this  because  no  right,  if  exception  to  the  ruling  be  noted,  is  lost, 
and  the  exception  may  be  reviewed  upon  an  appeal  from  the  final  determina- 
tion. Crawley  v.  Woodfin^  78  N.  C.  4,  and  numerous  cases  cited  in  Clark's 
Code,  332  et  seq.  The  policy  of  the  new  practice  is  to  bring  litigation  to  an 
early  close,  and  hence  the  rulings  that  an  error,  leading  to  no  present  injurious 
consequences  and  capable  of  correction  after  trial  and  appeal,  will  not  be  suf- 
fered to  interrupt  the  proceeding  unnecessarily.  On  the  other  hand,  the  in- 
conveniences might  be  very  serious  if  in  the  ruling  there  was  found  to  be  no 
error,  and  the  cause  had  to  go  back  to  be  prosecuted  from  the  point  of  inter- 
ruption with  all  the  increased  expense  and  consequent  delay,  when,  as  in  our 
case,  the  j  ury  were  empaneled  and  the  witnesses  presenttp  be  examined.  The 
trial  ought,  therefore,  to  have  gone  on,  and  the  failure  of  the  plaintiff  to  make 
good  his  allegations  would  have  rendered  the  opinion,  when  it  was  to  pass 
into  a  ruling,  entirely  immaterial.  It  has  been  repeatedly  and  distinctly  held 
that  appeals,  fragmentary  in  their  character,  could  not  be  allowed,  where  the 
subject-matter  could  be  afterwards  considered  and  any  erroneous  ruling  cor- 
rected as  well,  without  detriment  to  tlie  appellant.  Hines  v.  IfiTies,  84  N. 
C.  122;  Commissioners  v-  8atehwelU  88  N.  C.  1;  Jones  v.  Call,  89  N.  C.  188; 
Lutz  V.  Cline,  Id.  186.  The  rule  does  not  of  course  apply  to  interlocutory 
orders  made  from  time  to  time,  the  granting  or  withholding  of  which  may 
produce  present  loss  or  injury  and  need  prompt  action  to  prevent,  for  these 
cases  come  within  the  words  of  section  548  of  the  Code.  Under  the  former  prac- 
tice, this  method  was  disapproved,  and,  though  allowed,  it  was  suggested  as 
a  proper  course  of  action  when  a  nonsuit  was  asked  at  the  close  of  the  plain- 
tiff's evidence,  not  at  once  to  rule  upon  the  point,  but  to  reserve  the  question 
and  let  the  case  proceed  to  a  verdict,  so  that  if  it  was  against  the  plaintiff,  the 
reserved  point  would  be  put  out  of  the  way,  and  if  for  him,  the  ruling  upon 
it,  adverse  to  the  defendant,  when  erroneous,  could  be  corrected,  and  in  either 
case  the  cause  terminated.  Kirhy  v.  Mills,  78  N.  C.  124.  What  has  been 
said  has  reference  to  premature  appeals  U|H)n  rulings  actuaUy  made,  or  upon 
an  intimation  of  an  opinion  when  about  to  be  made,  in  a  condition  of  the  case 
admitting  it,  to  avoid  which  a  nonsuit  is  suffered.  But  even  this  state  of 
facts  is  not  before  us  now.  Our  decision  rests  on  the  fact  that  there  was  no 
ruling,  (nor  could  be,)  so  that  it  would  be  avoided  by  a  nonsuit,  to  call  for  the 
action  taken  by  the  appellant,  inasmuch  as  there  were  no  admitted  facts,  or 
facts  that  might  be  found  upon  proofs,  upon  which  a  practical  and  efficient 
ruling  could  have  been  made. 

For  these  reasons  we  should  dismiss  the  appeal  and  allow  the  cause  to  pro- 
ceed in  the  court  below,  but  that  such  would  not  be  the  result  in  this  case,  be- 
cause of  the  nonsuit  which  ends  the  action,  and  this  action  was  in  deference 
to  the  intimated  ruling.  We  therefore  remand  the  cause  that  the  nonsuit  may 
be  set  aside  and  the  action  proceed.    And  it  is  so  adjudged. 
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(80  Ga.  85) 

Adams  v.  Citt  Council  of  Ft.  Gainbs. 

{Supreme  Cowrt  of  Oeorgia,    February  18, 1888.) 

Bbii>ob»— Tolls— GoNnuLCT  with  Btatb— Act  Ga.  1856. 

Where  a  person  buys  a  toll-bridge  constructed  under  act  Ga.  March  5, 1856,  and 
oovenants  to  maintain  it  in  accordance  with  the  provisions  of  said  act,  and  further 
that  all  persons  bringing  produce  of  the  value  of  five  dollars  to  the  market  of  Ft. 
Gkkines  should  be  allowea  to  pass  free,  held  that,  under  the  provision  of  said  act, 
which  provided  that  persons  bringing  across  said  bridge  com,  cotton,  fodder,  rye, 
oats,  wheat,  and  potatoes  should  pass  free,  persons  bringing  such  articles  had  the 
right  to  pass  free  without  regard  to  the  value  of  the  articles  carried. 

Error  from  superior  court.  Clay  county;  John  T.  Clarke,  Judge. 
A.  Hood,  (by  /.  H,  Lumpkin,)  Wells  <&  Lark,  and  C,  Wilson,  for  plaintiff 
in  error.     W,  2>.  Kiddoo  and  /.  D.  Hambo,  for  defendant  in  error. 

Simmons,  J.  It  appears  from  the  record  that  the  city  council  of  Fort  Gaines 
owned  a  certain  bridge  across  the  Chattahooche  river  at  that  place.  On  the 
6th  of  November,  1887,  the  city  council  made  and  executed  a  warranty  deed 
to  this  bridge  to  David  C.  Adams  for  the  sum  of  $7,000.  In  the  deed  was  the 
following  covenant  or  agreement:  "And  it  is  further  agreed  that  said  David 
C.  Adams  shall  take  and  hold  said  bridge  under  and  in  accordance  with  an 
act  of  the  general  assembly  of  the  state  of  Georgia,  approved  March  5,  1856, 
being  an  <Act  to  incorporate  the  Fort  Gaines  Bridge  Company,  and  punish 
those  who  may  willfully  impair  the  same.'  He  is  to  carry  out  said  act  in  every 
respect.  He  is  to  permit  all  persons,  togethei  with  their  conveyances,  who 
have  for  sale  and  are  bringing  to  Fort  Gaines  market  countiy  produce  of  any 
description  or  kind  of  the  value  of  $5,  to  pass  over  the  said  bridge  with  said 
produce  free  from  toll."  The  act  of  3,856,  referred  to  in  this  agreement,  in 
giving  permission  to  build  this  bridge,  provided,  among  other  things,  that  the 
Fort  Gaines  Bridge  Company  '*be  allowed  to  charge  and  receive  for  the  pass- 
ing over  said  bridge  the  same  rates  of  tolls  as  are  allowed  by  law  for  crossing 
at  the  Columbus  bridge. "  The  charter  of  the  Columbus  bridge,  as  amended 
by  the  act  of  1842,  exempted  from  the  payment  of  toll  persons  bringing  across 
the  bridge  corn,  cotton,  fodder,  rye,  oats,  wheat,  and  potatoes.  In  this  case 
the  city  council  of  Fort  Gaines  filed  their  bill  against  Adams,  setting  up  this 
covenant  in  the  deed  which  they  had  made  to  him,  and  alleging  that  he  had 
refused  and  still  continued  to  refuse  to  allow  corn,  cotton,  fodder,  rye,  oats, 
wheat,  and  potatoes,  and  persons  who  desired  to  bring  them  to  Fort  Gaines 
market  for  sale  in  quantities  less  in  value  than  five  dollars  to  pass  said  bridge 
free  from  toll ;  and  refused  to  allow  any  other  country  produce  besides  that  last 
above  named,  together  with  the  persons  and  conveyances  bringing  the  same 
to  said  market,  (although  over  the  value  of  five  dollars)  to  pass  said  bridge  free 
of  toll;  but,  on  the  contrary,  required  that  persons  bringing  such  country  prod- 
uce should  pay  toll  at  said  bridge.  Adams,  in  his  answer  to  the  bill,  admits 
this  charge  to  be  true,  but  says  that  this  is  not  a  violation  of  his  contract  with 
the  city  council  of  Fort  Gaines,  but  is  according  to  the  true  intent  and  mean- 
ing thereof.  The  case  was  submitted  to  the  judge  of  the  superior  court  with- 
out the  intervention  of  a  jury;  and  after  hearing  the  evidence  and  argument 
in  the  case,  the  court  found  in  favor  of  the  complainant,  and  entered  up  the 
following  decree:  '*It  is  considered,  ordered,  adjudged,  and  decreed  that  the 
defendant,  David  C.  Adams,  be  and  is  hereby  perpetually  enjoined  and  re- 
strained from  charging  any  toll  whatever  to  any  person  or  persons,  and  their 
conveyances  and  vehicles,  bringing  to  the  market  of  Fort  Gaines  for  sale, 
across  the  bridge  described  in  the  bill,  known  as  the  *Fort  Gaines  Bridge,'  in 
any  quantity  whatever,  or  in  returning  from  said  said  market  after  bringing 
any  of  said  articles  for  sale,  any  corn,  cotton,  fodder,  rye,  oats,  wheat,  or  po- 
tatoes, and  in  any  quantity  to  the  value  of  ^5  or  more,  any  peas,  syrup,  cot- 
ton-seed, eggs,  beef,  mutton,  pork,  bacon,  poultry,  fruit,  or  any  other  coun- 
v.6s.E.no.5 — 16 
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try  produce  of  any  kind  or  description  whatever. "  To  this  finding  and  decree 
of  the  court  the  plaintiff  in  error  filed  his  bill  of  exceptions;  and,  among  other 
errors  assigned  ,?«be  alleges  that  the  court  erred  in  construing  the  covenant  in 
the  deed  as  he  did.  It  therefore  depends  upon  the  proper  construction  of  this 
covenant  as  to  whether  the  case  shall  be  afllrmed  or  reversed. 

1.  We  think  the  court  was  right  in  its  construction  of  the  covenant.  The 
several  articles  exempted  by  the  amendment  to  the  Columbus  bridge  charter, 
which  was  made  a  part  of  the  charter  of  this  bridge  by  the  act  of  1856,  were 
not  to  pay  any  toll  whatever,  according  to  the  proper  construction  of  this  cov- 
enant between  the  city  council  of  Fort  Gaines  and  Adams.  Adams  cove- 
nanted to  carry  out  the  act  of  1856  in  every  respect;  meaning  thereby  that  he 
would  not  charge  toll  upon  persons  or  conveyances  bringing  these  exempted 
articles  to  the  market  at  Fort  Gaines;  and  the  city  council  of  Fort  Gaines  ap- 
pearing from  this  contract  not  to  be  satisfied  with  this  exemption  as  stated, 
the  following  was  added  immediately  after  the  foregoing*words:  That  he  was 
to  permit  all  persons,  together  with  their  conveyances,  who  had  for  sale  and 
were  bringing  to  Fort  Gaines  market  country  produce  of  any  description  or 
kind  of  the  value  of  five  dollars,  to  pass  over  the  said  bridge  with  said  produce 
free  from  toll.  We  think,  therefore,  that  the  articles  specified  in  the  act  of 
1842  amending  the  Columbus  bridge  charter,  and  the  persons  and  conveyances 
bringing  them  to  market,  and  all  other  agricultural  products  such  as  mentioned 
in  the  bill,  whenever  the  latter  should  be  brought  in  quantities  of  the  value 
of  Qye  dollars  or  more,  and  the  persons  and  conveyances  bringing  them  to 
market,  were  to  pass  free  from  any  toll  whatever.  So  we  think  the  court  was 
right  in  the  construction  put  upon  this  agreement. 

2.  It  is  claimed  by  the  plaintiff  in  error  that  this  covenant  or  agreement 
was  ambiguous,  and  that  the  court  erred  in  not  admitting  parol  testimony  to 
explain  the  ambiguity.  We  think  the  court  did  right.  The  agreement  or 
covenant  is  not  ambiguous  to  our  minds,  but  is  plain  and  explicit,  and  it  did 
not  need  parol  testimony  to  explain  it.    Judgment  affirmed. 


(79  Oa.  802)  g^^^^  ^^  ^^  ^    AdAMS. 

(Supreme  Cawrt  of  Qecrqicu    February  18, 1888.) 

RspLSViK— Bail  Pbocxss— Liabilitt  ok  Forthcoming  Bonb. 

Where  plalntiifs  gave  bond  for  the  forthcoming  of  property  seized  under  Code  Ga. 
IS  8418,  8£i0,  providing  for  baU  process  in  action  of  trover,  and  upon  trial  refused 
to  prosecute,  defendant  was  enutled  to  Judgment  on  the  bond  for  a  return  of  the 
property  or 'its  value. 

Error  from  superior  court.  Clay  county;  John  T.  Clarke,  Judgd. 
Scott  &  Dillard  and  C.  Wilson^  for  plcuntiffs  in  error.    /.  C.  WelUt^  A,  Hood. 
and  W.  2>.  Kiddoo^  for  defendant  in  error. 

Simmons,  J.  It  appears  from  the  record  that  Smith  Bros.  A  Co.  brought 
their  action  of  trover  in  the  court  below  against  D.  C.  Adams,  alleging  that 
Adams  was  in  possession  of  certain  liquors  set  out  in  the  declaration,  to  which 
the  petitioners  claimed  title;  that  Adams  refused  to  deliver  the  property  to 
them  or  to  pay  the  profits  thereof.  On  the  same  day  that  this  declaration  was 
filed,  they  made  an  affidavit  under  the  statute  to  obtain  bail  process  against 
Adams,  which  process  was  issued  and  placed  in  the  hands  of  the  sheriff,  who 
seized  a  certain  part  of  the  goods  described  in  the  declaration.  Adams,  the 
defendant,  failed  to  give  bond  and  replevy  the  property  as  provided  by  law, 
whereupon  the  plaintiflPs  gave  bond  and  took  possession  of  the  property.  At 
the  trial  term,  the  plaintiffs  moved  to  dismiss  their  suit,  which  was  objected 
to  by  the  defendant,  and  the  motion  was  overruled.  The  plaintiffs  then  de- 
clined to  prosecute  their  suit,  whereupon  the  defendant  moved  the  court  for 
a  judgment  on  the  plaintiff's  forthcoming  bond  for  the  amount  of  the  goods 
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seized  by  the  sberifif.  The  defendant  introduced  as  testimony  the  declaration 
filed  by  the  plaintiffs  and  the  affidavit  made  to  obtain  bail,  the  levy  of  the 
sheriff,  and  the  forthcoming  bond  given  by  the  plaintiffs.  These  documents 
showed  the  value  placed  on  these  articles  by  the  plaintiffs  when  they  brought 
their  suit  and  when  they  executed  the  bond.  The  jury  returned  a  verdict  for 
the  defendant  for  $439.43.  The  plaintiff  thereupon  moved  for  a  new  trial. 
The  first  four  grounds  of  the  motion  were  the  usual  ones,  that  the  verdict  was 
contrary  to  law  and  to  the  evidence.  The  fifth  ground  was  that  the  court 
erred  in  refusing  to  allow  the  plaintiffs  to  dismiss  their  case  upon  the  calling 
of  the  same  before  any  evidence  was  introduced.  The  sixth  ground  was  that 
the  court  erred  in  allowing  the  defendant,  over  the  objection  of  the  plaintiffs, 
to  introduce  the  plaintiffs' declaration  as  evidence  of  the  value  of  the  property 
in  controversy.  The  seventh  ground  was  that  the  court  refused  to  allow  the 
plaintiffs  to  dismiss  the  case  at  the  close  of  the  evidence  and  before  the  jury 
retired.  The  eighth  ground  was  that  the  court  erred  in  charging  the  jury 
that  if  the  evidence  satisfied  them  that  the  property  levied  on  belonged  to  the 
defendant,  and  that  the  plaintiffs  bad  gotten  possession  of  it  from  the  defend- 
ant under  the  levy  by  giving  the  bond  as  shown  in  evidence  and  had  not  re-, 
turned  it,  but  had  convert.ed  it  to  the  plaintiff *s  use,  it  would  then  be  their 
duty  to  ascertain  from  the  evidence  what  was  the  value  of  the  property  at  the 
time  of  the  levy,  and  render  their  verdict  for  the  defendant  for  that  amount, 
with  interest  to  the  present  time.  The  court  refused  the  motion  for  a  new 
trial,  and  the  plaintiffs  excepted. 

Under  the  ruling  of  this  court  in  Marshall  v.  Livingston,  77  Ga.  21,  there 
was  no  error  in  the  ruling  of  the  court  below  in  this  case.  It  seems  that  when 
the  plaintiff  in  a  case  brings  his  action  of  trover  and  sues  out  a  bail  process 
in  aid  of  that  action,  and  when  the  case  is  called  for  trial  he  either  dismisses 
his  case  or  refuses  to  prosecute  it,  the  defendant  in  the  trover  and  bail  case  is 
entitled  to  a  verdict  or  judgment  against  the  plaintiff  for  the  property  seized 
by  the  sheriff  under  the  bail  process.  Kor  does  it  matter  w^hether  the  plain- 
tiff's case  is  dismissed,  or  whether  he  simply  refuses  to  prosecute  it.  The  de- 
fendant in  either  case  is  entitled  to  a  judgment  of  restitution  of  the  property, 
or  a  judgment  for  the  value  of  the  property  seized  by  the  sheriff.  There  was, 
therefore,  no  material  error  in  the  court's  refusing  to  allow  the  plaintiffs  to 
dismiss  their  case,  nor  in  giving  the  charge  complained  of  in  the  motion  for 
a  new  trial,  nor  is  the  verdict  contrary  to  law  or  to  the  evidence.  Judgment 
affirmed. 


(79  Ga.  aro 


Pabks  et  oL  o.  Johnson. 
{Supreme  Cowrt  of  Qeorqia.    February  80, 1888.) 


L  DB8CB5T    iL2n>    DiSTRIBXTTION  —  ALLOWANCX   TO  WiDOW  AND  MINORS  —  YeAR'S  SUP- 
PORT—OBJECTIONS. 

Under  Act  Oa.  October  9, 1885,  authorizing  the  allowanoe  of  a  year's  support  for 
the  widow  and  minors  out  of  the  estate  of  a  deceased  husband  and  father,  which 

Erovides  that,  on  application  for  such  relief,  citation  shall  issue  and  notice  be  pub- 
shed  as  reauired  in  the  appointment  of  permanent  administrators,  objections  to 
granting  such  application  may  be  filed  at  or  before  the  term  of  court  referred  to  in 
the  citation. 

2.  Ebbob.  Writ  of— AxBNDMxnT  of  ik  BuPBam  Ck>UBT— Bull  of  Bzosptions. 

Under  Code  Oa.  %  4272,  which  proyides  that  a  writ  of  error  shall  not  be  dismissed 
in  the  supreme  court  where  any  imperfection  or  omission  can  be  corrected  from  the 
record  in  the  case,  a  bm  of  exceptions  may  be  amended  so  as  to  conform  to  the 
transcript  of  record. 

Error  from  superior  court,  Quitman  county;  John  T.  Clarke,  Judge. 

Pai'ks  et  al.t  administrators  of  the  estate  of  Neri  Johnson,  bring  error  from 
a  judgment  dismissing  their  objections  to  the  allowance  of  a  year's  support  to 
Nannie  J.  Johnson,  defendant  in  error. 
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ffoyl  c&  Parks  and  J.  H.  Lumpkin^  for  plaintifls  in  error.  Simmons  dk 
Guerry,  for  defendant  in  error, 

Bleckley,  C.  J.  Appraisers  to  set  apart  a  year's  support  for  Mrs.  John- 
son and  her  children  out  of  the  estate  of  their  deceased  husband 'and  father 
having  made  their  return,  the  ordinary  issued  a  citation  in  these  terms: 

"  State  of  Georgia^  Quitman  County — To  All  Whom  It  may  Concern :  Mrs, 
Nannie  J.  Johnson,  widow  of  Neri  Johnson,  late  of  said  county,  deceased, 
having  in  due  form  made  application  to  me  for  twelve  months'  support  out  of 
the  estate  of  said  Neri  Johnson,  for  herself  and  minor  children,  I  will  pass 
upon  the  same  the  first  Monday  in  March  next. 

"Given  under  my  hand  and  official  signature,  this  27th  January,  1887. 

**M.  L.  Albritton,  Ordinary." 

The  administrators,  alleging  that  they  were  creditors  of  the  estate,  filed  cer- 
tain objections  on  March  5th,  1887.  Upon  the  same  day,  counsel  for  both 
parties  entered  into  a  written  consent  to  transfer  the  matter  by  appeal  to  the 
superior  court;  and  an  order  granting  the  appeal  was  passed  accordingly  by 
the  ordinary.  When  the  appeal  came  up  for  trial  it  appeared  that  the  citation 
was  first  published  on  the  day  of  its  date,  and  successively  for  four  weeks 
thereafter;  and  for  this  cause  counsel  for  the  widow  and  children  moved  to 
dismiss  the  objections,  upon  the  ground  that  the  objections  were  not  filed  in 
time,  which  motion  the  court  granted. 

1.  The  question  is,  whether  the  court  correctly  construed  the  act  of  Octo- 
ber 9,  1885,  altering  section  2573  of  the  Code.  The  act  says  that  "upon  filing 
said  return,  the  ordinary  shall  issue  citation  and  publish  notice  as  required  in 
the  appointment  of  permanent  administrators,  citing  all  persons  concerned  to 
show  cause  why  said  application  for  twelve  months'  support  should  not  be 
granted;  and  if  no  objection  is  made  after  the  publication  of  said  notice  for 
four  weeks,  or  if  made  is  disallowed,  the  ordinary  shall  record  the  return  so 
made  in  a  book  to  be  kept  for  this  purpose."  The  ordinary  shall  issue  cita- 
tion and  publish  notice  as  required  in  the  appointment  of  permanent  admin- 
istrators. Citation  touching  the  appointment  of  administrators  always  con- 
templates that  objections  may  be  filed  at  or  before  the  term  of  the  court  at 
which  the  appointment  is  to  be  made,  or  the  subject-matter  considered ;  and 
we  think  the  same  rule  is  applicable  to  the  citation  touching  a  year's  support. 
Here  the  term  of  court  referred  to  in  the  citation  was  that  to  be  held  for 
March,  1887,  which  was  on  the  7th  day  of  the  month.  The  objections  were 
filed  two  days  before,  and  were  therefore  in  time.  It  would  be  altogether  a 
misconstruction  of  this  act  to  hold,  as  the  court  below  seems  to  have  done, 
that  the  objections  are  to  be  filed  before  the  expiration  of  four  weeks  from  the 
first  publication.  Such  a  construction  would  be  quite  anomalous,  andtlie  one 
we  put  on  the  act  brings  this  proceeding  in  hamony  with  the  class  of  citations 
to  which  the  act  refers  as  a  standard,  and,  moreover,  in  harmony  with  the 
general  current  of  judicial  proceedings. 

2.  When  this  case  was  called,  a  motion  was  made  to  dismiss  the  writ  of 
error,  because  the  bill  of  exceptions  set  forth  that  the  motion  in  the  court  be- 
low was  to  dismiss  the  appeal,  that  that  motion  was  granted,  and  that  the 
error  excepted  to  was  the  dismissal  of  the  appeal;  whereas,  according  to  the 
transcript  of  the  record,  the  appeal  was  not  dismissed,  but  on  the  contrary,  the 
final  order  granted  by  the  court  was  one  dismissing  tlie  objections  filed  by  the 
creditors.  The  plaintiifs  in  error  thereupon  moved  to  amend  the  bill  of  ex- 
ceptions, so  as  to  make  the  same  recite  the  motion  as  one  to  dismiss  the  ob- 
jections, and  to  cajry  that  correction  throughout  the  bill  of  exceptions.  We 
think  that  under  section  42726  of  the  Code,  which  says:  "No  writ  of  error  shall 
be  dismissed  in  the  supreme  court  of  this  state  when,  by  an  amendment  to  the 
bill  of  exceptions  which  is  hereby  declared  to  be  lawful  and  allowable,  any  im- 
perfection or  omission  of  necessary  and  proper  allegations  could  be  corrected 
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from  the  record  m  the  case,**  the  amendment  may  be  made,  and  leave  to  make 
it  is  granted;  and  the  motion  to  dismiss  the  writ  of  error  is  overruled.  Judg- 
ment reversed. 


(79  Ga.  432)  ,,  ^      ,  r, 

Mbbcbb  et  aL  v.  Cross. 
(Supreme  Court  of  Georgia.    February  20, 1888.) 

liASDIiOBD  AJSTD  TbNANT— Li.KDLOBD*8  LiSN— ASSIONMBNT  OF. 

Where  a  landlord,  at  the  request  of  his  tenant,  to  enable  him  to  obtain  supplies, 
assigns  his  landlord's  lien,  and  the  assignee,  on  tne  faith  of  said  lien,  furnishes  the 
tenant  with  supplies,  charging  them  to  the  tenant  only,  the  assignee  has  a  valid 
lien  which  can  be  enforced  against  the  tenant. 

Error  from  superior  court,  Terrell  county;  John  T.  Clarke,  Judge. 

J.  B.  Mercer  &  Co.  foreclosed  a  landlord's  lien  against  Cross,  which  was 
held  by  them  as  assignees.  Afi.fa.  issued.  Plaintiffs  J.  B.  Mercer  A  Co. 
bring  error  from  a  judgment  sustaining  a  motion  to  quash  theft,  fa, 

Hoyl  <§  ParkSt  for  plaintiffs  in  error.  C.  B.  Wooten,  for  defendant  in 
error.       * 

Bleckley,  C.  J.  Cross  being  the  tenant  of  Grier  executed  to  him,  on 
February  6, 1886,  a  note  for  $400,  payable  to  Grier  or  bearer  on  the  first  of 
September  thereafter,  for  value  received,  as  an  advance  on  crops  to  be  raised 
that  year,  for  supplies  to  enable  him  to  make  said  crop;  and  in  the  same  in- 
strument gave  to  Grier  a  landlord's  lien  (with  authority  to  transfer  the  same) 
on  said  crop,  including  cotton,  corn,  fodder,  peas,  potatoes,  wheat,  and  oats, 
sugar-cane,  etc..  Grier  did  not  himself  advance  anything,  but  assigned  the 
instrument,  including  both  the  note  and  the  lien,  to  Mercer  &  Co.,  guaranty- 
ing payment,  and  stipulating  that  this  debt  should  have  priority  over  any 
claim  for  rent.  Mercer  &  Co.  furnished  supplies  to  Cross  under  the  lien,  and 
in  October,  1886,  foreclosed  the  lien  in  terms  of  the  statute,  for  the  sum  of 
$192.98,  besides  interest.  The  ft,  fa.  issued,  upon  the  affidavit  of  foreclosure, 
was  levied  upon  cotton,  corn,  fodder,  peas,  and  cotton-seed  produced  on  the 
rented  premises.  Cross  made  affidavit  that  the  ft.  fa,  was  proceeding  against 
him  illegally,  because  he  is  not  indebted  to  Mercer  &  Co.  on  any  landlord*s 
lien  as  alleged  in  the  affidavit  upon  which  the^.  fa.  issued,  and  because  there 
is  no  judgment  against  him  as  a  foundation  for  issuing  the^.  fa.  The  issue 
thus  made  up  was  returned  to  the  superior  court  for  trial.  At  the  trial,  J. 
II.  Mercer  testified  that  he  was  a  member  of  the  firm  of  J.  B.  Mercer  &  Co., 
plaintiffs  in  this  case,  and  that  they  furnished  the  defendant  provisions  and 
supplies  in  the  year  1886  to  enable  him  to  make  bis  crop  on  the  James  Grier 
place  in  the  third  district  of  said  county,  to  the  amount  of  the  lien  just  intro- 
duced in  evidence  and  more  tlmn  that  sum;  that  provisions  and  supplies  to  the 
amount  of  $400  were  furnished  the  defendant  on  the  faith  of  said  landlord's 
lien;  and  that  tHe  plaintiffs  relied  upon  that  to  secure  them.  They  would  not 
credit  Cross,  and  when  he  applied  to  them  early  in  the  year  1880  to  furnish 
him  provisions  and  supplies,  they  declined  to  do  so,. but  agreed  with  him  if 
he  would  make  a  lien  to  his  landlord,  Grier,  and  Grier  would  transfer  and  as- 
sign the  lien  to  them,  then  they  would  furnish  him  provisions  and  supplies. 
Grier,  the  landlord,  spoke  to  the.  plaintiffs  early  in  the  year  about  furnishing 
Cross  with  provisions  and  supplies,  and  the  plaintiffs  consented  to  do  so  on 
condition  that  Grier  would  take  a  landlord's  lien  from  Cross,  and  duly  assign 
and  transfer  the  same  to  the  plaintiffs.  This  was  done,  and  on  the  faith  of 
the  lien  they  furnished  Cross  supplies  and  provisions  to  the  amount  of  the 
lien.  Cross  paid  the  plaintiff  for  all  of  said  supplies  and  provisions  except 
the  amount  of  $192.98,  for  which  sum  the  lien  was  foreclosed.  As  soon  as 
the  amount  became  due,* payment  was  demanded  by  the  plaintiffs  of  Cross 
personally,  and  payment  refused.    The  articles  were  charged  to  Cross  alone. 
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and  Grier  was  not  liable  eitber  as  principal  or  security  for  them;  and  all  of 
them  were  furnished  after  the  lien  paper  was  transferred  to  the  plaintiflfs. 
Grier  testified  that  he  was  the  landlord  of  Cross  for  the  year  1886,  and  not  be- 
ing able  to  furnish  him  provisions  and  supplies,  he  saw  Mercer  &  Co.  about 
doing  so,  and  thej  agreed  to  do  so  if  the  witness  would  take  a  landlord's  lien 
from  his  tenant,  and  would  transfer  and  assign  the  same  to  them.  This  was 
done,  and  they  furnished  Cross  the  supplies  and  provisions  as  he  needed  them, 
along  during  the  year,  charging  them  to  Cross  only.  The  plaintiffs  having 
closed,  connstdl  for  the  defendant  moved  to  quash  the^.  fa.  because  the  plain- 
tiffs had  no  lien  which  they  could  foreclose  against  Cross;  they  having  fur- 
nished the  supplies  and  provisions  to  Cross,  and  not  to  his  landlord  to  be  by 
the  latter  furnished  to  Cross.  The  court  Sustained  the  motion,  and  quashed 
the  ft.  fa.  ^ 

This  case  is  ruled  in  all  respects  by  Benson  v.  GoUTieifMr^  75  Ga.  642,  and 
according  to  that  case,  the  court  committed  error.  Nor  is  there  any  conflict 
between  it  and  Scott  v.  P(mnd,  61  Ga.  579.  A  careful  reading  of  the  two 
cases  will  enable  any  person  to  distinguish  them.  It  was  stated  by  counsel  in 
the  argument  that  the  former  was  not  brought  to  the  attention  of  the  court 
below  when  the  present  case  was  under  consideration,  and  we  doubt  not  if  it 
had  been  the  decision  would  have  been  different.    Judgment  reversed. 


(80  Ga.  9) 

Barlow  v.  Tool  et  ai* 
(Sapreme  Court  of  Georgia.    February  24, 1888.) 

JuDioiix  Sai<s8— Dbltnqubnct  of  Pubohaber— Rbmxdibs. 

Code  Ga.  $  8655.  gives  a  sheriif,  upon  failure  of  a  purchaser  at  sheriff's  sale  to 
comply  with  his  bia,  the  right  to  reseU  the  property  and  sue  for  the  difference  in 
amounts  bid.  The  purchasers  at  a  sheriff's  sale,  under  two  Jfl.  fas. ,  refused  to  com- 
ply with  terms  of  sale,  and  the  sheriff  then  levied  upon  the  property  by  virtue  of 
two  older  ft.  /cw.  in  favor  of  different  parties,  and  at  the  sale  under  this  levy  the 
same  bidders  purchased  the  property  at  a  less  price,  complied  with  the  terms  of 
that  sale,  and  took  a  conveyance  from  the  sheriff.  The  defendant  In  execution 
brought  an  action  in  sheriff's  name  against  these  bidders  for  the  difference  be- 
tween two  bids.  Held,  that  there  was  no  re-sale  to  sustain  the  action  upon  the  stat- 
ute, and  the  action  must  fail  upon  general  law  for  want  of  an  averment  that  the 
land  was  worth  more  than  the  second  bid. 

Error  from  superior  court,  8umter  county;  Fobt,  Judge. 

Action  by  Barlow,  sheriff,  and  plaintiff  in  error,  suing  for  use  of  a  defend- 
ant in  execution  against  the  defendants,  Tool,  McGarratt,  and  Tondee,  bid- 
ders at  a  sheriff *s  sale,  for  the  difference  between  their  bid  and  the  price  at 
which  the  property  was  subsequently  sold. 

/.  A.  Ansley  and  E.  A,  Hawkin9f  for  plaintiff  in  error.  Jatnea  Dodson  d- 
Son,  for  defendants  in.error. 

Bleckley,  C.  J.  The  sheriff  sold  land  under  two  ft.  fas.  It  was  bid  off  by 
the  plaintiffs  in  one  of  them.  They  refused  to  comply  with  the  terms  of  the 
sale,  and  nothing  was  paid  on  their  bid.  The  sheriff  then  levied  upon  the 
property  by  virtue  of  two  older  ft.  fas.  in  favor  of  wholly  different  plaintiffs 
against  the  same  defendant,  advertised  it  for  sale  at  the  risk  of  the  bidder, 
and  at  the  sale  under  this  new  levy  the  same  bidders  purchased  the  property 
at  a  less  price.  They  complied  with  the  terms  of  that  sale,  and  took  a  con- 
veyance from  the  sheriff.  The  defendant  in  execution  then,  in  the  name  of 
the  sheriff,  suing  for  the  defendant's  use,  brought  an  action  against  these  bid- 
ders for  the  difference  between  the  amounts  of  the  two  bids.  The  court,  on 
demurrer  to  that  declaration,  dismissed  it,  holding  there  was  no  cause  of  ac- 
tion. 

The  declaration  is  founded  apparently  upon  the' statute,  (Code,  g  3655,)  and 
certainly  the  statute  does  not  fit  the  case.    It  provides  for  one  of  two  reme- 
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dies^-either  to  bring  an  action  for  the  vhole  bid,  or  to  resell  the  property  and 
sue  for  the  difference.  Here  there  was  no  resale,  but  fresh  levies  under  other 
fi,fa8,<t  and  the  second  sale  was  as  much  an  original  sale  and  as  little  a  resale 
as  the  first  was»  so  that  there  could  be  no  action  maintained  upon  the  statute. 
Treating  the  action  as  founded  upon  general  law,  it  cannot  be  upheld,  cer« 
tiunly,  because  there  is  no  averment  in  the  declaration  that  the  land  was  in 
fact  worth  more  than  the  second  bid.  If  the  failure  to  comply  with  the  first 
bid  would  furnish  ground  for  an  action  in  behalf  of  the  defendant  in  fl,fa,,  upon 
general  principles  of  law,  it  certainly  would  not  do  so  without  showing  that 
he  sustained  loss;  and  to  do  that  apart  from  the  statute,  it  would  be  necessary 
to  show  that  the  land  brought  the  first  time  more  and  the  second  time  less 
than  it  was  worth ;  or  at  all  events  that  compliance  with  the  first  bid  would 
put  the  defendant  in  a  better  situation  than  non-compliance,  and  that  would 
only  have  occurred  in  consequence  of  the  land  being  worth  less  than  the  first 
bid.  We  think  the  court  did  right  in  sustaining  the  demurrer  and  dismissing 
the  action.  We  have  examined  the  following  cases,  most  of  them  arising  under  • 
the  statute,  and  the  present  case  is  not  within  the  letter  or  the  principle  of  any 
of  them.  Hicks  y.Ayer,hQ2L.2%6\  €h'anni88y.Ma8setU^(hk.^l\  Hendrick 
v.  Davis,  27  Ga.  167;  Collier  v.  Perkerson,  31  Ga.  117;  Daniel  v.  Jackson, 
58  Ga.  87:  Alexander  v.  Herring,  54  Ga.  200;  Saunders  ▼.  Bell,  56  Ga.  442; 
Humphrey  v.  McQUl,  59  Ga.  649;  Jones  y.  Thacker,  61  Ga.  385;  Oliver  v. 
State,  66  Ga.  602;  Jones  v.  Wamoek,  67  Ga.  484;  STiarman  y.  Walker,  68  Ga. 
148;  Curetan  y.  Wright,  73  Ga.  8.    Judgment  afflnned* 

(90  Ga.  25) 

Lamar  v.  Shefpard  et  aZ. 
(Supreme  Cowt  of  Oeorgia.    February  24, 1888.) 

L  INJUNCTION— When  Gbantbd— To  Restbain  Eviction. 

In  an  inlunoUon  proceeding  to  restrain  eviction  by  a  purohaaer  of  land  at  a  tax 
sale,  the  piaintifl  claiined  that  within  the  prescribed  time  the  amount  required  by 
-  law  to  redeem  the  land  was  tendered  the  purchaser,  and  that  he  refused  to  accept 
it  and  to  allow  the  land  to  be  redeemed.  This  the  purchaser  denied,  and  contradic- 
tory affidavits  were  read  at  the  hearing.  Held^  that  under  the  facts,  a  refusal  of  the 
injunction  was  within  the  judge's  discretion,  and  ids  exercise  of  it  will  not  be  inter- 
fered with. 

1  H0MS8TSAI>— LlABlUTT  VOB  TiiXBS— TBNBBB  OV— BT  WtFB. 

At  the  time  the  land  in  controversy  was  sold  for  taxes,  and  during  the  period  of 
redemption,  the  husband,  who  ownea  the  land  and  to  whom  it  had  been  set  off  as  a 
homestead,  was  confined  in  isil  and  in  the  penitentiary.  Held,  that  Ms  wife  was  a 
beneficiary  in  the  homestead,  and  had  she  in  due  time  tendered  the  amoimt  required 
to  redeem,  the  purchaser  should  have  accepted  it,  and  released  the  land. 
S.  Taxation— Pbopbbtt  Liablb  to— Homestead. 

A  homestead  estate  is,  under  the  constitution  and  laws  of  Georgia,  liable  to  aU 
taxes  due  from  the  head  of  the  family. 

Error  from  soperior  court,  Sumter  county;  Fort,  Judge.  ' 

On  application  of  Mrs.  Lamar  for  an  injunction  against  Sheppard  et  aL,  the 

order  was  refused,  and  plaintiff  took  writ  of  error, 
jr.  A.  Ansley,  Que^ry  dt  Son,  and  Z.  F.  McCoy,  for  plaintiff  in  error.    S, 

Q,  Simmons,  for  defendants  in  errors 

Blandford,  J.  This  was  a  bill  to  enjoin  Sheppard  from  turning  out  the 
wife  of  Lamar  from  the  possession  of  a  certain  tract  of  land.  It  appears  from 
the  allegations  in  the  bill  and  the  facts  in  proof  that  this  land  had  been  set 
apart  as  a  iiomestead  to  Lamar  as  the  head  of  a  family,  and  that  it  was  after- 
wards levied  upon  under  two  tax  executions  against  Lamar,  and  sold  at  slier- 
iff's  sale  to  Slieppard  for  $15.  It  is  contended  by  the  plaintiffs  in  error  tliat 
after  Sheppard  l>ought  the  land,  and  within  the  time  prescribed  by  law,  the 
amount  of  money  required  to  redeem  the  land  was  tendered  to  Sheppard,  and 
tliat  Slieppard  refused  to  receive  the  amount  tendered  and  allow  tbem  to  re- 
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deem.  This  was  denied  by  Sheppard.  Ck)ntradictor7  affidavits  on  the  part 
of  Lamar  and  Sheppard  were  read  to  the  court.  Under  the  circumstances,  the 
coart  refused  an  injunction,  and  this  is  excepted  to  by  the  plaintiffs  in  erron 

1.  We  do  not  think  the  court  violated  his  discretion  in  refusing  the  injuno> 
tion.  It  was  in  his  discretion,  under  the  facts,  to  have  granted  or  refused  it, 
and  we  are  not  disposed  to  interfere  with  the  exercise  of  his  discretion  in  this 
case.  The  case  is  still  pending,  and  if  on  the  trial  it  can  be  shown  that  the 
money  was  tendered  and  refused,  as  contended  by  the  plaintiff  in  error,  then 
the  injunction  can  be  granted  in  the  final  decree.  The  plaintiff  in  error  have 
a  right  to  amend  their  bill  in  the  court  below  and  allege  any  other  facts  which 
will  make  a  case  authorizing  a  perpetual  injunction. 

2.  We  think  the  wife  could  properly  tender  the  money,  under  the  circum- 
stances alleged  in  the  bill.  At  the  time  of  the  sheriff's  sale  of  the  property 
and  throughout  the  period  allowed  by  law  for  the  redemption  of  the  property, 
the  defendant  was  in  jail  and  in  the  penitentiary.  His  wife  was  a  beneticiary 
under  their  homestead  estate,  and  we  think  she  could  tender  the  money.  If 
she  did  tender  it,  Sheppard  ought  to  have  taken  it,  and  given  back  the  land. 

3.  It  was  contended  here  that  the  homestead  estate  was  not  liable  for  the 
taxes  of  Lamar,  the  head  of  the  family.  This  is  preposterous,  because  the 
constitution  and  the  laws  of  the  state  expressly  declare  that  the  land  shall  be 
subject  to  taxes.  The^./a.  was  against  the  head  of  the  family;  it  was  his 
property,  and  is  his  property  yet;  the  title  is  in  him,  and  it  is  liable  for  all  hia 
taxes  of  every  kind  and  description  whatever.    Judgment  affirmed. 


(79  Oa.  799) 

Statb  et  oZ.  «•  Hancock  et  al. 

{Supreme  Court  of  Georgia,    February  24, 1888.) 

Taxation —RsTUBN  by  Om  not  the  Ownbb— Execution  fob  Taxes— Claim  by 

OWNBB. 

Defendant,  although  not  the  legal  owner  of  a  certain  house  and  lot,  returned  it 
for  taxes  as  iiis  own,  together  with  personal  property  and  a  poll.  Upon  default  tax 
executions  issued  against  the  land  in  question  and  other  property,  which  belonged 
to  the  person  returning  the  same.  HelcL  that  the  cMmants  of  the  property  errone- 
ously returned  by  defendant  must  oiler  to  pay  the  proper  amount  of  taxes  against 
the  property  claimed  before  they  can  have  it  declared  not  subject  to  the  execution. 

Error  from  superior  court,  Sumter  county;  Eobt,  Judge. 
B.  P.  HollUt  for  plaintiffs  in  error.    E.  F.  Hinton,  tor  defendants  in 
error. 

Simmons,  J.  Four  tax  executions  issued  against  C.  W.  Hancock  for  taxes 
for  the  years  1882, 1883, 1884^  and  1885.  They  were  levied  upon  a  certain  house 
and  lot  in  the  city  of  Americus.  The  wife  and  daughters  of  the  defendant 
infi./a.  interposed  claims,  and  by  consent  the  four  cases  were  consolidated, 
and'  all  questions  of  law  and  fact  were  submitted  to  the  decision  of  the  pre- 
siding judge  without  the  intervention  of  a  jury.  On  the  trial  the  following 
facts  appeared,  either  by  proof  submitted  or  by  admissions  of  the  parties:  The 
defendant,  with  the  claimants  as  his  family,  had  occupied  the  house  and  lot 
levied  upon  as  a  home  for  more  than  20  years.  The  legal  title  to  the  property 
levied  upon  had,  since  its  occupancy  by  the  family,  been  in  the  claimants, 
and  had  never  been  in  the  defendants  in^.  /a.  The  tax  digest  for  the  years 
1882,  1883, 1884,  and  1885  showed  that  the  claimants  had  not,  either  by  them- 
selves or  by  any  one  else,  made  any  return  of  this  or  any  other  property.  For 
each  of  these  years  the  defendant  made  a  return  in  his  own  name,  and  in  each 
return  the  property  levied  upon  was  embraced  and  valued  at  $3,500.  These 
returns  also  embraced  personal  property  and  a  poll.  Each  of  the  tax  execu- 
tions embraced  the  taxes  assessed  on  this  particular  property,  the  personal 
property  and  the  poll-tax,  up  to  the  year  1886.  The  claimant*  had  never  re- 
turned or  paid  taxes  on  this  property.    But  the  defendant  had  returned  it 
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during  the  occupancy  in  his  own  name,  and  had  paid  all  taxes  that  were  paid 
thereon.  The  plaintiffs  in  error  offered  to  prove  what  proportion  of  each  exe- 
cution was  for  taxes  on  the  property  claimed.  The  judge  refused  to  hear  the 
evidence  offered.  After  hearing  argument*  the  judge  found  the  property  not 
subject  The  plaintiffs  in  error  excepted  to  the  decision  excluding  said  evi« 
dence,  and  also  excepted  to  the  judgment  finding  the  property  not  subject. 

1.  Was  the  court  right  in  ruling  out  the  testimony  offered  by  the  plaintiffs, 
and  in  finding  the  property  not  subject,  under  the  above  statement  of  facts? 
We  think  not.  While  it  is  true  that  the  legal  title  to  this  house  and  lot  was 
in  the  claimants,  it  is  also  true  that  it  had  never  been  returned  by  them  for 
taxes  in  the  years  for  which  these  executions  were  issued.  They  had  allowed 
the  husband  and  father  to  return  it  as  his  own.  All  the  property,  of  what- 
ever kind,  in  this  state,  unless  expressly  exempted  by  the  laws  thereof,  or  by 
the  laws  of  the  United  States,  is  subject  to  taxation,  and  must  pay  its  pro 
rata  part  of  the  taxes  for  the  support  of  the  government,  in  whosoever  hands 
it  may  be,  or  whoever  may  return  the  same  for  taxation.  It  is  not  incum- 
bent upon  the  state  or  county  to  investigate  the  legal  title  to  property  before 
assessing  the  same.  The  only  duty  of  the  tax  receiver  of  the  state  and  county 
in  regard  to  this  matter  is  to  see  that  all  the  property  not  exempted  as  above 
set  out  is  returned  by  some  one.  If  it  is  not  returned  by  the  legal  owners,  as 
in  this  case,  but  is  returned  by  the  husband  and  father,  while  in  possession,  the 
state  and  county  are  entitled  to  the  taxes  thereon,  and  if  the  taxes  are  not 
paid  by  the  person  who  returns  the  property  for  taxation,  nor  by  the  legal 
owner  thereof,  the  tax  collector,  finding  the  return  of  the  property  on  the  re- 
ceiver's digest,  has  a  right — indeed,  it  is  his  duty — ^to  issue  execution  against 
the  person  who  returned  the  same  and  have  it  levied  thereon.  If  the  execu- 
tion against  the  person  who  returned  the  property  is  not  only  against  the 
property  claimed,  but  against  other  property  belonging  to  the  person  who  re- 
turned the  same,  as  in  this  case,  in  our  opinion  it  would  be  the  duty  of  the 
claimants  to  pay,  or  offer  to  pay,  the  proper  amount  of  taxes  assessed  against 
their  property  before  they  could  ask  a  court  and  jury  to  find  the  property  not 
subject.  In  this  case  the  defendant  in  fl.  fa,  had  returned  this  properly  as 
his  own,  together  with  other  personal  property  and  a  poll.  The  claimants 
had  never  returned  it  or  paid  taxes  on  it.  The  tax  collector,  finding  this 
house  and  lot  returned  by  the  defendant  in  fl,  fa,,  was  right  in  issuing  his 
execution  against  the  defendant  and  levying  it  upon  the  property  as  the  prop- 
erty of  the  defendant;  and  it  was  not  incumbent  on  the  state  and  county, 
when  a  claim  was  filed,  to  show  the  proportion  of  taxes  that  was  due  on  the 
house  and  lot,  and  what  was  due  on  the  personal  property  and  poll.  But,  as 
said  before,  it  was  the  duty  of  the  claimants  to  make  this  appear  to  the  court, 
and  to  pay,  or  offer  to  pay,  their  proper  proportion  before  they  could  ask  a 
finding  of  the  court  or  jury  that  the  property  was  not  subject.  This  not  hav- 
ing been  done  by  them,  the  court  erred  in  finding  the  property  not  subject. 
StoTces  v.  State,  46  Ga.  412;  Hight  v.  Fleming,  74  Ga.  592;  WilUamit  v.  Young, 
51Ga.  454;  Code,  §812. 

2.  This  view  of  the  law  works  no  hardship  upon  the  claimants,  but  is  really 
beneficial  to  them.  The  property  having  been  given  in  by  the  husband  and 
father,  is  subject  to  only  one  tax,  or  its  proper  proportion  of  taxes.  If  it 
should  be  held  that  these  executions  were  invalid  as  to  this  property,  and  that 
the  property  has  never  been  returned  for  taxes,  then,  under  the  law,  the  tax 
officer  would  still  have  a  right  to  assess  it  and  to  place  a  double  .tax  upon  it, 
which  the  claimant  would  have  to  pay  or  suffer  the  property  to  be  sold  for  the 
taxes.    Code,  §  855.    Judgment  reversed. 
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^      ^'  Lester  et  cU.  v.  Hatnes  et  ah 

{Supreme  Court  of  Georgia.    February  27, 1888.) 

APPBAI/— RBQinSITEfl— AFFEDIVIT— AXJTHOBITT  TO  MaXB. 

A  stranger  who  has  no  warrant  of  attorney  to  enter  an  appeal  cannot  make  the 
affidavit  required  by  Code  Ga.  %  8028,  which  provides  that  a  party  dissatisfied  with 
a  judgment  may  enter  an  appeal  on  making  affidavit  as  to  a  good  cause  of  appeal 
and  his  inability  to  pay  the  costs. 

Error  from  superior  court,  Sumter  county;  Fort,  Judge. 
Querry  <§  Son^  for  plaintiffs  in  error.    E,  F.  Hinton^  for  defendants  in 
error. 

Blandford,  J.  In  this  case  the  plaintiffs  in  error  brought  their  action 
against  the  defendants  in  error  in  the  county  court  of  Sumter  county.  Judg- 
ment was  rendered  against  the  plaintiffs  in  error.  An  appeal  was  entered, 
and  a  certain  person  made  an  atBdavic,  as  agent  for  the  plaintiffs  in  error, 
that  he  and  they  w^re  advised  and  believed  that  they  had  good  cause  of  ap- 
peal, and  that  owing  to  their  poverty,  his  poverty,  and  the  poverty  of  the  es- 
tate, they  were  not  able  to  pay  the  costs  and  give  the  security  required  by 
law.  When  the  case  was  reached  in  the  superior  court,  the  court,  on  motion 
of  the  defendants  in  error,  dismissed  the  appeal,  on  the  ground  that  the  affi- 
davit was  insufficient.  This  ruling  is  excepted  to,  and  is  the  sole  ground  of 
exception. 

This  act  of  1842,  (C!obb*s  Digest,  p.  501,)  codified  in  section  8623  of  the 
Code,  provides  that  the  party  dissatisfied  with  the  judgment  may  enter  an  ap- 
peal, if  suoh  party  will  make  the  affidavit  required.  It  does  not  appear  that 
the  person  who  made  this  affidavit  for  the  plaintiffs  in  error  was  authorized 
by  any  warrant  of  attorney  to  enter  an  appeal  in  tlieir  behalf.  For  myself, 
I  think  the  plaintiffs  in  error  themselves  had  to  make  the  affidavit,  under  the 
act  of  1842  and  section  8623  of  the  Code,  above  referred  to;  but  in  this  case 
we  are  all  clear  and  without  doubt  that.  Inasmuch  as  there  was  no  warrant 
of  attorney  authorizing  the  person  who  made  this  affidavit  to  enter  an  appeal, 
the  court  below  committed  no  error  in  dismissing  it.    Judgment  affirmed. 


(80  Ga.  519) 

Smith  d.  Rust  et  al. 
{Supreme  Court  of  Georgia.    March  2, 1888.) 

JUDGICBNT— LiSlV— VOIDABLB  PROCESS. 

An  execution,  taken  out  within  seven  vears,  and  upon  which  entries  had  been 
regularly  made  within  seven  vears  from  the  suing  out  of  the  same,  was  quashed  on 
the  ground  that  it  did  not  follow  the  judgment,  and  the  creditor  sued  out  an  alios 
fL  fa,  conforming  to  thejudgment,  and  nad  ail  the  entries  on  the  original  execu- 
tion transferred  to  it.    Held^  that  the  judgment  had  not  beoome  dormant. 

Error  from  superior  court,  Dougherty  county;  Bower,  Judge. 
W.  E.  Smith  and  2).  A.  Vason,  for  plaintiff  in  error.    D.  if.  Pope,  Q.  J. 
Wright^  and  R.  Hobbs,  for  defendants  in  error, 

Blandford,  J.  In  this  case  Smith  sued  the  defendants  in  error  and  ob- 
tained judgment  against  them  in  the  superior  court  of  Dougherty  county,  and 
a  writ  of  execution  was  duly  sued  out  upon  that  judgment  within  seven  years 
from  the  rendition  thereof.  Entries  were  regularly  made  upon  the  execution 
within  seven  years  from  the  suing  out  of  the  same.  When  it  was  levied,  a 
claim  was  interposed  by  certain  parties*  and  a  motion  was  made  to  quash  the 
execution  on  the  ground  that  it  did  not  follow  the  judgment.  The  court  be- 
low sustained  this  motion,  and  dismissed  the  levy.  The  case  was  brought 
here,  and  the  judgment  was  affirmed.  Smith  v.  Lockett,  73  Ga.  104.  The 
plaintiff  in  error  then  sued  out  an  alias  ft. /a,  to  make  the  execution  conform 
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to  the  Judgment,  and  had  transferred  to  that  alias  fi,  fa.  all  the  entries  on  the 
original  execution.    The  court  below  held  that  the  judgment  was  dormant. 

We  think  that  the  court  erred  in  so  holding.  An  execution  had  been  issued 
originally  upon  this  judgment,  and  it  had  been  levied  and  kept  alive,  the 
plaintiff  seeking  to  get  the  money  due  upon  the  judgment  by  virtue  of  tliis 
process.  The  process,  though  voidable,  was  not  a  void  process,  and  was 
amendable.  The  levy  might  fall,  but  that  would  not  render  the  judgment 
dormant.  The  plaintiff  had  all  the  time  been  active  in  endeavoring  to  collect 
what  was  due  upon  the  judgment,  and  it  could  not  be  said  that  no  writ  of 
execution  had  been  issued  within  seven  years  from  the  rendition  of  the  judg- 
ment. The  record  shows  that  the  court  below  put  his  decision  distinctly  upon 
the  ground  that  the  judgment  was  dormant.  There  is  no  evidence  in  the 
record  that  the  oUob  ft.  /a.  departed  from  the  judgment*  Judgment  re- 
versed. 


(80  Ga.  4) 

CUKNINGHAM  V.  StATB. 

(Supreme  Cofwrt  cf  Georgia.    March  8, 1888.) 

1.  CBiaONAL  La.W— FOBMBB  JbOFABDT  —  TBIAL  IN  COUKTT  Ck>URT— BiNDTNO  OVBB  TO 
SUPBRIOB  COUBT. 

In  Georgia  the  oounty  court  act  provides  that  when  a  criminal  case  is  called  for 
trial  the  defendant  shall  be  asked  whether  he  demands  as  a  condition  to  trial  an  in- 
dictment by  grand  jury;  and  further  provides  that  whenever  it  shall  appear  on  the 
trial  of  a  criminal  case  that  a  felony  has  been  committed,  the  judge  shall  at  onoe 
bind  the  defendant  over  to  the  superior  court.  Heldj  that  the  defendant  on  trial 
in  the  superior  court  cannot  plead  in  bar  as  former  jeopardy  that  in  the  county 
court  after  he  had  waived  indictment  he  had  been  tried  before  a  jury  on  the  same 
state  of  facts,  and  after  all  the  evidence  had  been  put  in,  the  judge  discharged  the 
juiy  and  bound  him  over  to  the  superior  court. 
%,  Samb. 

In  a  trial  for  felony  in  a  superior  court  of  Georgia,  where  the  defendant,  under 
the  same  state  of  facts,  had  been  put  on  trial  in  the  county  court,  and  the  judge  de- 
ciding that  a  felony  had  been  committed,  bound  him  over  to  the  superior  court,  the 
defendant  must  be  either  convicted  of  the  felqny  or  found  not  guilty:  and  it  is  not 
error  for  the  judge  to  refuse  to  charge  that  the  jury  might  find  tne  defendant 
guUty  of  a  misdemeanor. 

Error  from  superior  court,  Decatur  county;  Bower,  Judge. 
D.  A.  Russell  and  O.  G.  Qurlej/f  for  plaintiff  in  error.     W.  N.  Spence,  Sol. 
Gen.,  for  the  State. 

Simmons,  J.  Cunningham  was  indicted  by  the  grand  jury  of  Decatur 
county  for  the  offense  of  assault  with  intent  to  murder.  The  second  count 
in  the  indictment  charged  him  with  shooting  at  another  not  in  his  own  de- 
fense or  under  circumstances  of  justification,  according  to  the  principles  of 
the  Code.  When  the  defendant  was  arraigned  he  pleaded  not  guilty,  and 
filed  a  special  plea  of  former  jeopardy.  This  plea  averred  "that  at  the  Sep- 
tember term,  1886,  of  the  county  court  of  said  county,  an  accusation  was 
duly  made  and  filed  against  him  for  an  assault,  and  that  said  court  had  full 
jurisdiction  or  authority  over  the  defendant  in  tlie  subject-matter  of  the 
charge,  and  that  the  defendant  was,  at  said  September  term,  placed  on  trial 
for  said  assault,  and  having  waived  arraignment,  and  having  demanded  a 
trial  by  the  jury,  and  having  in  open  court  waived  an  indictment,  a  legal  and 
qualified  panel  of  jurors  was  put  upon  the  defendant,  as  required  by  law,  in 
said  court.  The  jury  were  sworn  to  try  the  case,  and  were  legally  impaneled, 
the  witnesses  were  swoni  and  examined,  and  all  the  evidence  in  the  case  re- 
lied upon  by  the  state  was  introduced,  and  the  evidence  closed  on  both  sides. 
As  the  defendant's  attorney  was  making  the  opening  argument  to  the  jury, 
the  judge  of  the  county  court  stopped  him,  and,  over  defendant's  earnest  and 
urgent  protest,  withdrew  the  case  from  the  consideration  of  the  jury,  and 
bound  him  over  to  the  superior  court  of  said  county  to  answer  to  the  charge 
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of  assault  with  intent  to  murder.  The  assault  set  out  by  the  charge  in  the 
indictment  was  one  and  the  same  assault  set  out  in  the  accusation,  and  the 
same  evidence  adduced  against  the  defendant  on  the  trial  in  the  county  court 
was  partly,  if  not  entirely,  the  same  evidence  relied  upon  by  the  state  in  this 
case. "  This  plea  and  the  plea  of  not  guilty  were  both  submitted  to  the  jury 
at  the  same  time,  and  under  the  charge  of  the  court  the  jury  found  the  de- 
fendant guilty,  whereupon  he  made  a  motion  for  a  new  trial  upon  the  several 
grounds  therein,  which  was  overruled  by  the  court,  and  he  excepted.  The 
third  ground  of  the  motion  is  as  follows:  '* Because  the  court  erred  in  holding 
and  ruling  that  the  plea  of  former  jeopardy  as  filed  by  the  defendant  in  said 
case,  the  facts  being  admitted  in  open  court,  was  insufficient  to  prevent  a 
trial  in  this  court  and  in  this  case,  as  shown  by  the  charge  of  the  court  upon 
this  question."  The  fourth  ground  was,  in  substance,  that  the  court  erred 
in  charging  the  jury  that  they  could  only  convict  the  defendant  of  an  assault 
with  intent  to  murder,  or  of  shooting  at  another  not  in  his  own  defense  or 
under  other  circumstances  of  justiQcation,  and  that  they  could  not  convict  of 
a  misdemeanor.  So  the  question  for  this  court  to  determine  is  whether  the 
defendant  has  been  put  twice  in  jeopardy  without  his  own  consent. 

When  a  person  accused  of  a  crime  is  arrested  and  brought  before  the  county 
court  judge  for  trial,  the  county  court  act^  requires  him,  before  he  proceeds 
with  the  trial,  to  ask  the  defendant  (1)  if  he  demands  an  indictment  by  the 
grand  jury.  If  the  defendant  waives  the  indictment,  the  waiver  is  to  be  re- 
corded on  the  minutes  of  the  court.  He  is  then  required  to  ask  him  (2)  if  he 
demands  a  trial  by  jury.  If  he  waives  a  trial  by  jury,  this  waiver  is  also  to 
be  recorded  on  the  minutes  of  the  court.  If  he  demands  an  indictment  by 
the  grand  jury,  it  is  made  the  duty  of  the  court  to  commit  him  to  jail  or  bind 
him  over  to  the  next  term  of  the  superior  court.  If  he  waives  the  indictment 
and  demands  a  trial  by  jury,  the  county  court  judge  is  required  to  summon  a 
a  jury  for  his  trial.  In  this  case  it  appears  from  the  record  that  the  defend- 
ant waived  indictment  by  the  jury,  which  fact  was  recorded  on  the  minutes, 
and  that  he  refused  to  waive  trial  by  jury,  and  that  a  jury  was  summoned 
and  he  was  put  upon  trial.  The  same  act  which  contains  these  provisions 
also  provides,  in  substance,  that  if  at  any  time  during  the  progress  of  the 
trial  the  county  judge  should  be  of  the  opinion  that  the  evidence  produced  be- 
fore him  at  the  trial  makes  the  offense  a  felony  instead  of  a  misdemeanor,  he 
should  stop  the  trial  at  once,  and  commit  the  defendant  to  jail,  or  to  require 
him  to  give  bond  for  his  appearance  at  the  next  term  of  the  superior  court. 
It  appears  from  this  record  that  during  the  progress  of  the  trial  the  county 
judge,  after  hearing  the  evidence,  concluded  that  the  evidence  made  a  case  of 
an  assault  with  Intent  to  murder  or  of  shooting  at  another,  and  stopped  the 
tnal,  over  the  protest  of  defendant's  counsel,  and  bound  the  defendant  over 
to  the  next  term  of  the  superior  court.  At  his  trial  in  the  superior  court 
upon  the  indictment  found  for  a  felony  he  filed  a  plea  of  former  jeopardy,  and 
the  court  held,  as  set  out  in  the  third  ground  of  the  motion,  that  the  plea  was 
invalid;  and  that  is  the  main  question  in  this  case. 

1.  We  hold  that  the  court  was  right  in  so  deciding,  under  the  facts  of  this 
case.  This  defendant  made  the  waiver  above  alluded  to,  with  the  knowledge 
and  understanding  that  the  law  was  that  if  the  county  judge  should  deter- 
mine from  the  evidence  that  it  was  a  felony  and  not  a  misdemeanor,  he  would 
have  the  right  to  stop  the  trial,  and  bind  the  defendant  over  for  a  felony.  It 
was  the  same  as  if  he  had  been  specially  asked  by  the  court  whether  he  would 
agree,  if  the  evidence  disclosed  that  the  offense  was  a  felony  instead  of  a  mis- 
demeanor, that  the  trial  should  be  stopped,  and  he  should  be  bound  over  to 
the  next  term  of  the  superior  court.  This  provision  was  in  the  same  act 
which  required  the  judge  of  the  county  court  to  ask  the  foregoing  questions 

Code  Ga.  1882,  $S  299  and  299b. 
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of  tbe  defendant.  Why  is  be  not  bound  by  tbis  provision  just  as  be  is  bound 
by  bis  waivei  of  indictment  or  trial  by  jury?  Tbe  constitution  guaranties 
bim  the  right  to  have  tlie  grand  jury  pass  upon  bis  case  before  he  shall  be  put 
upon  bis  trial,  and  guaranties  him  the  right  of  trial  by  jury  upon  tbe  indict- 
ment thus  found.  If  he  can  waive  indictment  by  tbe  grand  jury,  and  by  trial 
by  a  traverse  jury,  why  can  be  not  make  the  other  waiver  which  the  act  re- 
quires, to- wit,  that  when  the  facts  show  that  the  county  court  has  no  juris- 
diction, he  shall  be  bound  over  to  the  court  that  has  jurisdiction?  If  he 
should  waive  indictment  and  trial  by  jury,  and  should  be  convicted  by  the 
judge,  could  be  move  an  arrest  of  tbe  judgment,  because  the  constitution 
guaranties  him  the  right  of  indictment  by  the  grand  jury  and  the  right  of 
trial  by  jury?  Would  not  the  court  hold  that  the  judgment  was  valid,  and 
that  he  could  not  set  it  aside  on  these  grounds,  and  that  he  had  waived  it? 
If  that  be  true,  why  is  not  the  other  agreement  equally  binding,  to- wit,  that 
the  judge,  when  he  ascertained  that  be  had  no  jurisdiction  to  try  the  case, 
should  stop  the  trial  and  commit  the  defendant,  or  bind  him  over  to  the  su- 
perior court?  We  think,  therefore,  upon  principle,  that  the  judgment  of  the 
court  was  right,  in  holding  the  plea  invalid. 

2.  But  it  is  claimeil  that  even  if  this  be  true,  the  court  erred  in  charging 
the  jury  that  the  defendant  could  only  be  convicted  of  a  felony,  and  that  the 
jury  could  not  convict  him  of  a  misdemeanor.  We  think  this  charge  was 
correct  also,  because  tbe  effect  of  the  agreement  or  waiver,  as  above  discussed, 
is,  that  where  a  defendant  makes  this  agreement  or  waiver,  the  state  is  also 
bound  not  to  prosecute  him  for  the  misdemeanor  in  any  other  court.  The 
oflScer  appointed  by  the  state  to  determine  these  matters  had  passed  upon  the 
question  of  whether  the  defendant  was  guilty  of  a  misdemeanor  or  not,  when 
he  decided  that  it  was  not  a  misdemeanor,  and  bound  the  defendant  over. 
The  state  was  then  bound,  in  good  faith,  not  to  prosecute  for  the  same  offense 
in  any  other  court,  and  agreed  that  if  the  defendant  made  tliis  waiver  he 
should  stand  acquitted  of  any  lower  offensa  If,  therefore,  the  state  failed  in 
the  higher  court  to  make  out  a  case  of  felony,  the  jury  should  not  have  been 
permitted  to  find  the  defendant  guilty  of  a  misdemeanor,  because, 'as  said  be- 
fore, the  action  of  the  state's  officer  in  binding  tbe  defendant  over  to  a  higher 
court  is  a  judgment  that  the  defendant  is  not  guilty  of  a  misdemeanor.  We 
therefore  liold  that  this  defendant  had  not  been  in  jeopardy  for  tbe  offense  of 
shooting  at  another,  of  which  the  jury  found  him  guiJty,  and  which  was  a 
felony;  that  the  county  court  had  no  jurisdiction  of  that  offense,  as  was  de- 
cided when  it  bound  him  over  to  the  higher  court.  He  was  not  in  jeopardy 
for  a  misdemeanor  in  the  higher  court,  because  he  had  been  acquitted  and  dis- 
charged in  the  lower  court  by  tbe  action  of  that  court  in  binding  him  over. 
Judgment  affirmed. 


(80  Ga.  19) 

Stevens  v.  Central  Railroad  &  Banking  Co« 

iSupreme  Cawrt  of  Georgia,    March  8, 1888.) 

1.  Neouobnoe— Action  por  Personal  Injuries— Evtdence— Relevancy. 

In  an  action  against  a  railroad  com^anj  to  recover  damages  for  Injuries  sustained 
to  one's  spine,  evidence  that  t^e  plainUfT  the  next  day  uter  the  accident  walked 
four  or  five  miles,  to  keep  an  assignation  he  had  made  with  a  woman,  is  properly 
admissible  as  showing  his  physical  condition  after  the  injury. 
8.  Trial— Instructions— Duty  to  Ask  for. 

If  a  party  desires  instructions  on  any  point,  it  is  his  duty  to  ask  the  court  for 
them. 

Error  from  superior  court,  Macon  county;  Fort,  Judge. 
Frank  A.  Arnold^  W\  H.  Fish,  and  George  T,  Fry,  for  plaintiflP  in  error. 
Lyon  (&  Bates  and  /.  W,  Haygood,  for  defendant  in  error. 

Simmons,  J.    George  C.  Stevens  sued  the  Central  Railroad  &  Banking  Com- 
pany for  $10»000  damages  for  personal  injuries  alleged  to  have  been  sustained 
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by  him  by  reason  of  the  defendant's  negligence.  His  declaration  alleged  that 
on  the  night  of  the  27th  of  May,  1886,  he  purchased  from  the  defendant's 
agent  at  the  ticket  office  at  Marshallville  a  ticket  entitling  him  to  passage  over 
the  defendant's  road,  and  that,  while  walking  in  the  dark  across  the  grounds 
of  the  defendant  on  his  way  to  meet  the  train  at  the  usual  point  of  embarking 
and  to  take  passage  thereon,  he  unexpectedly  came  to  an  abrupt  step  or  break 
in  the  ground  which  caused  him  to  stumble,  and  in  attempting  to  recover 
himself  he  stumbled  upon  and  fell  over  a  bank  of  sand,  thereby  sustaining 
injuries  to  his  wrist  and  spine,  and  other  serious  personal  hurt.  He  alleged 
that  these  injuries  were  caused  witliout  fault  or  negligence  on  his  part,  but 
were  due  to  the  negligence  of  the  defendant  in  failing  to  keep  its  grounds  in 
safe  condition  and  properly  lighted  at  night  for  the  protection  of  passengers. 
The  jury,  upon  the  trial  of  the  case,  found  in  favor  of  the  defendant.  The 
plaintiff  moved  for  a  new  trial,  which  was  refused,  and  he  thereupon  excepted. 
The  grounds  of  the  motion  for  a  new  trial  are,  in  substance,  as  follows:  The 
first,  second,  and  third  grounds  are  the  usual  ones,  that  the  verdict  is  con- 
trary to  law  and  to  the  evidence.  The  fouilh  ground  is  that  the  court,  after 
stating  what  the  plaintiff  claimed  in  his  declaration,  failed  to  charge  the  law 
on  the  given  state  of  facts;  whether  plaintiff's  theory  was  well  or  ill  founded 
in  law ;  whether  or  not  it  was  the  duty  of  the  defendant  to  provide  at  night 
suitable  lights  in  and  about  its  station  grounds  where  passengers  usually  and 
ordinarily  went  to  warn  them ;  and  failed  to  charge  as  to  the  duty  of  railroad 
companies  to  provide  safe  and  unobstructed  passage  about  their  station  grounds 
used  by  passengers  in  going  from  the  ticket  office  to  the  usual  place  of  board- 
ing cars.  The  fifth  ground  is  that  the  court  failed  to  charge  as  requested  by 
plaintiff's  counsel,  'Hhat  a  railroad  company  is  bound  to  keep  in  safe  condi- 
tion stations  and  station  grounds  where  passengers  are  expressly  or  impliedly 
invited  to  go,  and  to  use  extraordinary  care  for  the  safety  of  passengers  using 
stations  and  station  grounds;"  and  charged,  in  lieu  thereof,  (and  so  far  as  he 
charged  at  all  on  the  duty  of  railroads  to  passengers,)  that  ** there  are  certain 
principles  of  law  regulating  the  liability  of  railroad  companies  to  which  the 
court  invites  your  attention.  A  railroad  company  is  bound  to  extraordinary 
diligence  on  behalf  of  itself  and  its  agents  to  protect  the  lives  and  persons  of 
its  passengers,  but  it  is  not  liable  to  injuries  of  passengers  after  having  used 
such  diligence.  Diligence  is  of  two  kinds. — ordinary  diligence,  which  is  that 
care  which  every  prudent  man  takes  of  his  own  property  of  a  similar  nature, 
(absence  of  such  diligence  is  termed  ordinary  neglect;)  and  extraordinary  dili- 
gence, which  is  that  extreme  care  and  caution  which  every  prudent  and 
thoughtful  person  uses  in  securing  and  preserving  their  property,  (absence  of 
such  diligence  is  teimed  slight  neglect.)  You  perceive  the  distinction  be- 
tween ordinary  and  extraordinary  diligence.  When  a  person  has  purchased 
his  ticket  and  arrived  at  the  point  of  departure,  though  he  has  not  entered  the 
cars,  he  is  a  passenger;  and  while  waiting  for  the  train  to  set  out  he  is,  as  to 
all  the  duties  of  the  company  directly  involving  his  safety,  entitled  to  extra- 
ordinary diligence;  as  to  all  duties  involving  merely  his  convenience  and  ac- 
commodation, to  ordinary  diligence.  The  company  is  charged,  under  the  state 
of  facts  just  supposed,  with  extraordinary  diligence  so  far  as  it  involves  the 
safety  of  the  passenger;  so  far  as  it  merely  involves  the  convenience  and  ac- 
commodation of  the  passenger,  it  is  only  bound  to  ordinary  diligence.  That  is 
the  distinction  to  be  borne  in  mind.  If  a  railroad  company  has  used  all  proper 
diligence  in  providing  a  suitable  place  for  passengers  to  enter  the  cars,  and  has 
given  full  and  fair  opportunity  to  enter  the  cars  at  that  place,  a  passenger 
who  has  declined  to  enter  until  the  last  moment  is  entitled  only  to  usual  and 
ordinary  diligence  in  keeping  him  from  being  left.  The  rule  of  extraordi- 
nary diligence  applies  only  to  receiving,  keeping,  carrying,  and  discharging 
of  passengers,  and  to  their  safety.  These  are  the  rules  which  the  law  has 
provided  upon  this  subject.     These  are  the  rules  which  the  court  gives  you  as 
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applicable  to  that  branch  of  the  case.'*  The  sixth  ground  is  "because  the 
court  erred  in  charging  the  jury  that  '*if  a  railroad  company  has  used  all  proper 
diligence  in  providing  a  suitable  place  for  passengers  to  enter  the  cai*s»  and 
has  given  full  and  fair  opportunity  to  enter  the  cai's  at  that  place*  a  passenger 
who  has  declined  to  enter  until  the  last  moment  is  entitled  only  to  usual  and 
ordinary  diligence  in  keeping  him  from  being  left.''  The  seventh  ground  of 
the  motion  is  that  the  court  did  not  give  the  jury  any  rule  for  reconciling  the 
testimony  of  witnesses,  nor  for  determining  their  credibility  in  case  of  con- 
flict, although  the  testimony  of  the  plaintiff  conflicted  with  that  of  other  wit- 
nesses set  out  in  this  ground  of  the  motion.  The  eighth  ground  is  tliat  the 
court  failed  to  charge  the  jury  on  the  subject  of  impeaching  testimony,  although 
Bryan's  interrogatories,  sued  out  by  the  plaintiff,  were  introduced  by  the  plain- 
tiff solejy  to  contradict  and  impeach  the  oral  testimony  of  Bryan  as  a  witness 
for  the  defendant.  The  ninth  ground  is  that  the  court  refused  to  rule  out 
Bryan's  testimony  as  a  witness  for  the  defendant  on  the  subject  of  the  plain- 
tiff's exchanging  photographs  with  a  negro  girl,  Julia,  and  conversations  and 
engagements  with  her;  plaintiff's  counsel  having  moved  to  rule  out  the  same 
on  the  ground  that  it  was  irrelevant  and  calculated  to  mislead  the  jury,  and 
prejudice  the  plaintiff  in  the  minds  of  the  jury.  The  tenth  ground  is  that  the 
court,  after  admitting,  over  objection  of  the  plaintiff,  the  testimony  of  the  wit- 
ness Bryan  as  to  plaintiff's  exchanging  photographs  with  the  negro  girl,  Julia, 
and  convcL-sations  and  engagements  with  her,  failed  in  bis  charge  to  the  jury 
to  restrict  the  effect  of  the  evidence  to  the  matter  for  which  he  ruled  it  irrele- 
vant, to-wit,  the  extent  of  plaintiff's  spinal  injuries. 

1.  We  have  carefully  read  the  evidence  sent  up  in  this  record,  and  think  timt 
it  fully  authorizes  the  conclusion  reached  by  the  jury  in  their  verdict,  that  this 
railroad  company  was  not  liable  for  the  injury  sustained  by  the  plaintiff  in 
error.  We  tliink,  therefore,  that  the  complaint  made  in  the  first,  second,  and 
third  grounds  of  the  motion  is  not  well  founded. 

2.  The  fourth,  fifth,  and  sixth  grounds  complain  of  the  failure  of  the  court 
to  charge  on  the  points  tlierein  set  out,  and  of  the  charge  of  the  court  as  given. 
We  have  read  the  entire  charge  as  set  out  in  the  record,  and  find  it  to  be  fair 
and  impartial  between  the  plaintiff  and  the  defendant,  and  that  the  points 
about  which  complaint  is  made  in  these  grounds  of  the  motion  are  fully  covered 
in  the  general  charge  of  the  court. 

3.  The  seventh  giound  complains  that  the  court  did  not  give  to  the  jury 
any  rule  for  reconciling  the  testimony  of  the  witnesses,  nor  for  determining 
their  credibility  in  the  case  of  conflict.  If  the  testimony  was  conflicting  and 
the  conflict  was  upon  material  points  in  the  case,  and  if  counsel  thought  it 
was  important  that  the  rule  upon  this  subject  should  have  been  given  to  the 
jury,  they  should  have  called  the  attention  of  the  court  thereto  before  the  jury 
retired  to  make  up  their  verdict.  The  record  does  not  show  that  the  court's 
attention  was  called  to  this  matter,  or  that  any  request  was  made  of  the  court 
to  give  this  rule  in  charge.  This  view  also  disposes  of  the  complaint  made  in 
the  eighth  ground,  as  to  the  failure  of  the  court  to  charge  on  the  subject  of 
impeaching  testimony.  In  the  case  of  White  v.  Hand,  76  Ga.  3,  this  court 
held  that  "if  the  court  omitted  to  give  in  charge  an  appropriate  and  pertinent 
principle  of  law,  the  party  complaining  should  have  called  his  attention  to  the 
omission,  and  then,  if  he  refused  to  give  it,  there  would  have  been  ground  for 
alleging  error." 

4.  The  main  ground  relied  on  here  for  reversal  is  the  error  complained  of 
in  the  ninth  ground  of  the  motion,  viz.,  that  the  court  refused  to  rule  out 
Bryan's  testimony  on  the  subject  of  the  plaintiff's  exchange  of  photographs 
with  the  negro  girl,  and  his  conversations  and  engagements  with  her.  The 
plaintiff,  in  his  declaration,  and  in  his  evidence  before  the  jury,  complained 
that  his  spine  was  badly  injured  by  reason  of  his  fall  in  attempting  to  reach 
the  railroad  track;  indeed,  that  spinal  concussion  or  something  of  that  sort  liad 
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been  produced  by  the  fall.  We  think  that  any  evidence  going  to  contradict 
this  would  be  admissible.  This  evidence,  which  was  objected  to  and  which 
the  plaintiff  sought  to  have  raled  out,  was  to  the  effect  that  the  plaintiff  bad 
exchanged  photographs  with  a  negro  girl  on  the  afternoon  before  he  was  in- 
jured, and  had  made  an  assignation  with  her  for  the  next  day;  and  on  the 
morning  of  the  next  day  he  walked  four  or  five  miles  in  the  direction  of  where 
she  lived.  If  he  did  make  the  agreement  to  meet  this  gir],  and  walked  that 
distance  for  this  purpose*  it  would  certainly  throw  light  upon  his  physical 
condition  after  the  injury;  and  the  jury  might  well  conclude  that  his  spine 
was  not  so  badly  injui^  as  he  claimed  it  to  be.  We  therefore  see  no  error  in 
the  refusal  of  the  court  to  rule  out  this  evidence.  It  is  not  only  admissible  to 
throw  light  upon  the  particular  injury  complained  of  to  tlie  spine  of  the  plain- 
tiff, but  also  upon  the  general  physical  condition  of  the  plaintiff  after  he  was 
injured.  The  cuurt  therefore  did  right  in  not  limiting  the  effect  of  it,  in  his 
charge  to  the  jury,  as  complained  in  the  tenth  ground  of  the  motion.  Being 
competent  and  l€^  evidence,  it  was  admissible  for  aU  purposes,  and  the  jury 
had  a  right  to  give  it  such  weight  as  they  saw  proper  to  give  it.  Judgment 
affirmed* 


(80  Ga.  14) 

Tift  et  aL  «•  Dumn. 

{Supreme  Court  of  Qwrgia.    March  3, 1888.) 

Bill  of  Salb— Bjscordino— Act  Ga.  1871. 

Under  act  Ga.  1871,  (Ck)de,  %  1909,)  providing  that  whenever  any  person  conveys 
personal  property  by  bill  of  sale  to  secure  a  debt,  and  takes  a  bond  to  reconyey  upon 
payment  of  uie  debt,  **8uch  conveyance  •  •  •  shall  pass  the  title  of  said  prop- 
erty to  the  vendee,  **  such  a  conveyance  executed  in  1881,  as  the  law  then  stood,  the 
property  remaining  in  the  vendor's  possession,  was  not  required  to  be  recorded. 

Error  from  superior  court,  Dougherty  county;  Bower,  Judge. 
W.  T.  Jones,  for  plaintiffs  in  error.    /.  W,  Walters  and  C.  B,  Wooten^  for 
defendant  in  error. 

Blandford,  J.  In  1883,  Parmalee  executed  a  mortgage  upon  certain  per- 
sonal property  to  Tift  &  Co.  In  1881  he  had  conveyed  to  Hobbs  the  same 
property,  and  certain  real  property,  under  tlie  act  of  1871,  (Code,  §  1969.)  to 
secure  Hobbs  for  advances  made  to  him  by  Hobbs;  Hobbs  executing  a  bond 
to  recon  vey  to  liiin  upon  the  payment  of  the  debt.  Subsequent  to  the  mortgage 
to  Tift  &  Co.,  viz.,  in  1884,  Parmalee  surrendered  to  Hobbs  the  bond  to  re- 
convey,  and  Hobbs  conveyed  the  property  to  Dunn,  the  claimant  in  this  case. 
Upon  the  trial  of  the  case,  the  court  held  that,  under  the  facts  above  recited, 
Tift  &  Co.  were  not  entitled  to  recover;  that  Hobbs'  deed  from  Parmalee  was 
superior  to  the  mortgage  from  Parmalee  to  Tift  &  Co.  The  jury  found  in 
favor  of  Dunn,  the  claimant.  Tift  &  Co.  thereupon  moved  for  a  new  trial, 
which  was  refused,  and  they  excepted. 

The  main  point  in  contention  was  that  when  Tift  &  Co.  took  this  mortgage 
from  Parmalee,  they  had  no  knowledge  of  the  deed  or  bill  of  sale  to  this  per- 
sonal property  made  by  Parmalee  to  Hobbs;  that  it  had  not  been  recorded,  and 
even  if  it  had  been,  would  have  constituted  no  notice  to  them;  and  upon  this 
ground  they  insisted  that  their  mortgage  was  superior  to  any  right  which 
Hobbs  had  before  he  conveyed  to  Dunn,  and  to  any  right  which  Dunn  ob- 
tained under  his  deed  from  Hobbs.  It  was  conceded  that  the  transaction  be- 
tween Hobbs  and  Parmalee  was  fair  and  honest.  The  act  of  1871,  (Code,  § 
1969,)  above  referred  to,  under  which  this  conveyance  from  Parmalee  to 
Hobbs  was  made,  did  not  require  any  record  of  the  deed  or  bill  of  sale  made 
under  that  act  to  secure  the  payment  of  a  debt.  When  this  conveyance  was 
executed  there  was  no  law  then  of  force  which  required  such  instruments  to 
be  recorded;  hence  we  think  that  everybody  was  chargeable  with  notice  of  the 
conveyance,  and  that  Tift  &  Co.  took  the  mortgage  at  their  peril.    The  act  of 
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1871  declares  that  the  conveyance  made  under  the  act  shall  pass  the  title  to 
the  property;  and  the  title  to  this  property  was  therefore  in  Hobbs.  It  was 
contemplated  by  the  act  that  the  grantor  might  remain  in  possession  of  the 
property  conveyed  as  security  for  the  debt.  We  think  the  ruling  of  the  court 
was  right,  and  the  judgment  is  affirmed^ 


(30  W.  Va.  668)  .  ^^    _  .     , 

Armstbono  f).  Poole  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia,    Pebniary  4, 1888.) 

L  Appeal— -Stare  DECisia— Equity  Powers. 

Where  a  judgment  of  the  circuit  court  has  been  affirmed  by  this  court,  such 
judgment  cannot  be  impeached  or  set  aside  by  a  court  of  equity,  in  a  suit  brought 
for  that  purpose,  upon  any  ground  of  error  apparent  upon  the  face  of  such  judg- 
ment, or  upon  the  record  ofthe  case  in  which  it  was  rendered. 

a. ^Vendor  and  Vendee— Vendor's  Lien— Marshaling  Assets. 

^  Where  a  vendor's  lien  is  retained  to  secure  the  payment  of  several  bonds  ^ven 
for  the  purchase  money  of  lands,  and  a  judgment  is  o  otained  aMaw  by  the  assignee 
of  one  of  said  bonds  against  the  principal  on  said  bond  and  his  surety,  the  surety 
cannot  come  into  a  court  of  equity  and  compel  such  assignee  to  exhaust  his  ven- 
dor's lien  before  enforcing  the  collection  of  his  iudglnent  by  ezecutlofl  against  the 
surety,  although  it  is  shown  that  the  principal  debtor  is  insolvent. 

{SyUaims  by  the  CourL) 

Appeal  from  circuit  court,  Taylor  county. .  ., 

Martin  <&  Woods,  for  appellant.    James  Morrow,  Jr,,  for  appellee, 

Snyder,  J.  The  judgment  sought  to  be  set  aside, by  this  suit  was  affirmed 
*y  this  court,  September  26,  1885,  in  the  case  of  Poole  v.  Diltoorth,  26  W. 
»Va.  583.  The  facts  shown  by  the  record  are  as  follows:  John  Dilworth 
and  John-J.  Dilworth,  by  their  joint  obligation,  dated  May  14,  1878,  bound 
themselves  to  pay  to  Eliza  A.  M.  Litzinger  and  James  Bogers  $250.  This 
bond  was  in  June,  1873,  assigned  to  Patrick  F.' Poole,  who  afterwards  brought 
an  action  thereon  before  a  justice  of  Taylor  county.  The  summons  issued 
against  both  the  obligors  in  the  bond,  but  was  served  upon  John  Dilworth 
only,  the  return  showing  that  the  other  obligor  was  not  found.^  On  June  3, 
1882,  the  justice  gave  judgment  against  the  defendant  John  Dilworth,  for 
$365,  the  amount  of  the  bond  and  costs.  John  Dilworth  executed  an  appeai- 
bond,  with  Adolphus  Armstrong  as  his  surety,  and  thereon  obtained  an  ap- 
peal of  said  action  to  the  circuit  court  of  Taylor  county.  The  case  was  tried 
de  novo  by  the  circuit  court,  and  on  March.27,  1884,  it  rendered  a  judgment 
in  favor  of  the  plaintiff,  Poole,  against  the  defendanj;  John  Dilworth,  and 
said  Armstrong,  as  his  surety  on  the  appejil-bond,  for  $390,  with  damages 
and  costs.  From  this  judgment  the  said  Dilworth  and  Armstrong  brought  a 
writ  of  error  to  this  court,  which  on  September  26,  1885,  affirmed  the  judg- 
ment of  the  circuit  court,  as  before  stated.  After  the  judgment  had  thus 
been  affirmed,  Poole  caused  an  execution  to  be  issued  thereon  against  said 
Dilwoi-th  and  Armstrong.  The  latter  paid  $125  on  the  execution.  Dilworth 
having  died,  Armstrong  alone  filed  his  bill  in  the  said  circuit  court  against 
said  Patrick  F.  Poole,  Dil worth's  administrator,  and  others,  and  on  December 
8, 1885,  obtained  an  injunction  thereon  restraining  the  said  Poole  from  collect- 
ing from  the  plaintiff  the  amount  'Specified  in  said  execution,  or  enforcing 
the  payment  of  said  bond  of  $250.  Poole  demurred  to  and  answered  the  bill, 
and,  on  bis  motion,  the  court,  by  its  decree  of  March  30, 1886,  dissolved  the 
injunction;  and  having  ascertained  the  amount  of  the  judgment  enjoined,  in- 
cluding principal,  interest,  damages,  and  costs,  as  required  by  the  statute,  to 
be  $429.87  as  of  that  date,  ordered  an  execution  to  issue  against  the  plain- 
tiff, Armstrong,  for  that  sum  and  the  costs  of  the  suit.  On  April  7,  1886, 
the  plaintiff  moved  the  court  to  reinstate  his  injunction,  but  this  motion  was 
denied.    From  these  two  decrees  the  plaintiff  obtained  this  appeal. 

The  plaintiff  alleges  two  grounds  in  bis  bill  for  the  injunction.    The  first  is 
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that  there  Is  not«  and  never  was,  a  judgment  against  John  Dilworth,  because 
Che  bond  upon  which  the  alleged  judgment  was  obtained  is  the  joint  bond  of 
John  and  John  J.  Dil worth;  that  no  valid  judgment  could  be  rendered  upon 
such  bond  against  one  obligor  alone;. and  that  therefore  the  alleged  judgment 
against  John  Dilworth  is  not  in  law  a  judgment,  but  a  mere  cognovit  ac- 
tionem,  or  interlocutory  order,  dependent  upon  the  final  judgment  to  be  ren- 
dered for  or  against  both  the  obligors  in  said  bond.  In  support  of  this 
ground,  the  decision  of  this  court  in  Hoffman  v.  Bircher,  22  W*  Va.  537,  is 
cited  and  relied  upon.  In  that  case  both  the  obligors  were  served  with  pro- 
cess, and  in  the  opinion  of  the  court  emphasis  is  given  to  this  fact;  and  the 
plain  inference  therefrom  is  that,  if  the  service  had  been  only  upon  the  de- 
fendant against  whom  the  judgment  was  rendered  in  that  case,  it  would 
have  been  declared  a  valid  and  final  judgment.  Not  only  is  such  the  implied 
decision  in  that  case^  but  such  is  the  positive  requirement  of  our  statute, 
which  is  in  these  words:  "Where,  in  an  action  or  suit  against  two  or  more 
defendants,  the  process  is  served  oa  part  of  them,  tiie  plaintiff  may  proceed 
to  judgmeiit  as  to  any  so  served,  and  either  discontinue  it  as  to  the  others,  or 
from  time  to  time,  as  process  is  served  as  to  such  others,  proceed  to  judg- 
ment as  to  them  until  judgments  be  obtained  against  all. "  Section  52,  c.  125, 
Code;  Bank  v.  Evans ^  9  W.  Va.  373;  Snyder  v.  Snyder ^  Id.  415;  Carlon  v. 
Ruffner,  12  W.  Va.  297.  In  the  case  before  us,  John  J.  Dilworth,  the  other 
joint  obligor,  was  never  served  with  process,  and  he  did  not  appear,  nor  was 
he  in  any  manner  brought  before  the  court.  It  is  therefore  clear,  under  the 
statute  and  the  decisions  above  cited,  that  the  judgment  was  legally  and 
properly  rendered  against  John  Dilworth,  the  only  obligor  served  with  pro- 
cess. But,  aside  from  the  conclusion  just  announced,  the  question  whether 
this  is  a  valid  and  binding  judgment  or  not  is  res  judicata,  and  cannot  be 
questioned  or  assailed  upon  the  ground  here  invoked,  in  any  court,  either  of 
inferior  or  appellate  jurisdiction.  The  facts  upon  which  this  judgment  is 
now  assailed,  appeared  in  the  record,  and  were  all  before  this  court  at  the 
time  it  affirmed  said  judgment.  In  Campbell  v.  Campbell^  22  Grat.  619, 
MoNOUBE,  J.,  in  delivering  the  opinion  of  the  court,  after  reviewing  all  the 
prior  Virginia  cases  Oji  the  subjecU  says,  on  page  669:  "  Tliese  decisions  seem 
conclusively  to  show  that  after  the  eiid  of  the  &rm  of  this  court  at  which  a 
judgment  or  decree  may  be  rendered  by  it,  or,  at  all  events,  after  such  judg- 
ment or  decree  has  been  certified  to  the  court  below,  it  is  too  late  to  have  the 
case  reheard  in  this  court  upon  any  ground  of  error,  of  law  or  of  fact,  appar- 
ent upon  the  face  of  such  judgment  or  decree,  or  of  the  record  on  which  it  is 
rendered.  Whether  the  rule  be  founded  on  principle,  or  be  merely  a  rule  of 
practice,  it  is  alike  absolute  and  inflexible.  Public  policy,  if  not  necessity,  re- 
quires that  it  should  be  strictly  enforced,  even  in  cases  of  the  greatest  indi- 
vidual hardship."  And  in  the  same  opinion  it  is  declared,  at  page  671,  that 
"all  the  judgments  and  decrees  of  this  court  are  final,  and  none  of  them  are 
interlocutory,  at  least  when  they  (as  they  almost  always  do)  dispose  of  the 
whole  case  involved  in  the  appeal,  even  though  the  appeal  be  from  an  inter- 
locutory decree,  and  even  though  the  cause  be  remanded  to  the  court  below 
for  further  proceedings  to  be  had  therein. "  The  doctrine  announced  here  has 
been  strictly  adhered  to  and  followed  by  this  court.  Newman  v.  Mollohan, 
10  W.  Va.  488;  Hall  v.  Bank,  15  W.  Va.  323.  There  being  no  power  or  au- 
thority to  review  a  judgment  affirmed  by  this  court  in  a  direct  proceeding  to 
rehear  it,  a  fortiori  there  can  be  no  power  or  right  to  review  or  set  asidesuch 
judgment  in  a  collateral  suit  by  bill  in  equity  in  an  inferior  court. 

The  other  ground  for  the  injunction  is  that  the  plaintiff,  Armstrong,  is 
simply  the  surety  of  the  two  obligors  in  the  bond  upon  which  the  judgment 
sought  to  be  enjoined  was  recovered,  that  said  obligors  are  insolvent,  and 
that  there  are  funds  under  the  control  of  the  court  to  pay  said  judgment;  and 
therefore  Poole,  the  judgment  creditor,  should  be  compelled  to  resort  to  these 
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funds  before  proceeding  against  the  plaintiff.  The  facts  alleged  in  the  bill 
to  support  this  ground  are  that  the  bond  upon  which  the  judgment  was  ren- 
dered is  one  of  several  deferred  payments  upon  a  tract  of  land,  and  that  there 
is  a  vendor's  lien  retained  to  secure  said  payments.  The  answer  denies  that 
there  is  any  fund  in  court,  or  any  lien  or  security  for  any  part  of  this  judg- 
ment, and  refers  to  the  record  of  the  case  of  Poole  v.  Dilworth,  which  is  made 
a  part  of  the  answer,  to  show  that  the  vendor^s  lien  mentioned  in  the  bill  can 
never  be  made  available  as  a  security  for  any  part  of  the  judgment  here  in 
question,  and  that  the  land  has  been  resold,  and  the  proceeds  are  insufficient 
to  pay  off  the  other  purchase-money  bond.  The  record  thus  made  a  part  of 
the  answer  ftilly  sustains  the  averments  of  the  answer*  That  such  is  the  fact 
will  appear  from  an  inspection  of  the  opinion  of  this  court  reported  as  Poole 
V.  Dilworth,  26  W.  Va.  588.  Not  only  does  that  opinion  show  that  the 
claim  of  the  appellant  here  is  without  merit,  but  it  also  shows  that  the  ques- 
tion  now  under  consideration  is  res  judicata  by  the  decision  in  that  case. 
If,  however,  the  allegations  of  the  bill  were  admitted,  they  would  not  entitle 
the  plaintiff  to  any  relief .  He  cites  and  relies  on  the  cases  of  Gordon  v. 
Fitzhugh,  27  Grat.  835,  and  Tingle  v.  Fisher,  20  W.  Va.  497,  to  maintain  his 
claim.  The  latter  case  simply  decides  that,  as  between  a  prior  and  a  subse- 
quent assignee  of  a  chose  in  action,  it  is  not  necessary  to  the  validity  of  the 
di-st  assignment  that  notice  should  be  given  to  the  debtor,  and  that  an  assign- 
ment of  the  evidence  of  a  debt  carries  with  it  the  right  to  enforce  the  lien 
which  secures  it.  And  the  case  in  27  Grat.  merely  decides  that  as  between 
the  assignees  of  debt  secured  by  a, trust  deed  on  land,  if  the  proceeds  of  a  sale 
of  the  land  are  insufficient  to  pay  all  the  debts,  the  first  assignee  is  entitled  to 
be  firat  paid  from  the  proceeds.  These  cases,  it  seems  to  me,  have  very  little, 
if  any,  bearing  on  the  case  at  bar.  If  we  concede  that  the  debt  for  which  the 
appellant  is  bound  was  first  assigned,  and  that  the  land  upon  which  it  is  al- 
leged to  be  a  vendor's  lien  is  ample  to  pay  it,  still  that  does*  not  affect  or  de- 
stroy the  right  of  Fooie.  the  holder  of  said  debt,  to  resort  to  and  enforce  his 
remedy  at  law  against  his  debtors  personally.  If  his  remedy  at  law  proves 
unavailing  by  reason  of  the  insolvency  of  his  debtors,  he  may  then  resort  to 
equity  to  enforce  his  lien,  or,  if  he  elects  to  do  so,  the  creditor  might  resort 
to  equity  to  enforce  his  lien  in  the  first  instance,  even  when  a  judgment  at 
law  against  his  debtor  would  be  available;  but  whether  he  will  pursue  the 
one  remedy  or  the  other  is  entirely  at  the  option  of  the  creditor,  and  the  debtor 
has  no  right  to  dictate  the  remedy  which  be  shall  pursue.  The  only  excep- 
tion to  this  rule  is,  where  a  resort  to  equity  is  necessary  to  obtain  payment  of  a 
debt,  and  both  principal  and  surety  are  paildes  to  the  suit,  the  court  will  com- 
pel the  creditor  to  pursue  the  principal  debtor  first,  and  exhaust  his  estate  be- 
fore selling  the  property  of  the  surety,  unless  to  do  so  will,  in  the  opinion  of 
the  court,  unduly  delay  the  creditor  in  the  collection  of  his  debt.  Bank  v. 
Bates,  20  W.  Va.  211;  Horton  v.  Bond,  28  Grat.  815. 

The  only  new  matter  offered  in  support  of  the  plaintiff's  motion  to  reinstate 
his  injunction  was  some  testimony  tending  to  show  that  John  Dil worth  was  in- 
solvent. This,  in  the  view  in  which  we  have  considered  the  cause,  was  an  imma- 
terial fact,  and  was  therefore  no  ground  for  reinstating  the  injunction,  which 
had  been  rightly  dissolved.  .  It  is  further  contended  that  it  was  error  to  award 
execution  against  the  appellant,  Armstrong,  alone,  in  the  decree  dissolving 
the  injunction.  Armstrong  was  the  only  party  asking  for  the  injunction,  and 
it  was  as  to  him  alone  that  it  was  granted.  It  seems  to  me,  therefore,  upon  a 
fair  construction  of  the  statute,  (section  12,  c.  133,  Code,)  that  the  court  did 
not  err  in  awarding  execution  against  Armstrong  alone.  But  if  this  were 
otherwise,  according  to  the  averments  and  evidence  of  the  appellant  the  es- 
tate of  John  Dilworth  was  wholly  insolvent,  and  an  execution  against  his 
administrator  would  be  an  idle  form;  consequently  the  failure  to  award  the 
execution  against  him  did  not  in  any  manner  prejudice  the  appellant. 
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For  the  reasons  stated,  I  am  therefore  clearly  of  opinion  that  there  is  nc  er- 
ror in  the  decrees  appealed  from,  and  that  the  same  most  be  afitomed. 

Johnson,  F.  J.,  and  Green  and  Woods,  JJ.,  concurred. 

(30  W.  Va.  779)  —  -rr  ^      » 

Hall  v.  Hall  et  al. 
(Sv/preme  Court  of  Appeals  of  West  Virginia.    February  11, 1888.) 

L  EiJECTMlENT~Cl4AIM  FOB  BeTTEBMBNTS— WhEN  ALLOWBD. 

To  entitle  an  evicted  claimant  of  land  to  compensation  for  permanent  improve- 
ments put  upon  the  land  by  him  while  he  was  in  possession,  it  must  appear  either 
that  he  was  a  bona  fide  purchaser  and  holder  at  the  time  he  made  tne  improve- 
ments, or  that  the  improvements  were  made  by  him  under  such  circumstances  that 
it  would  be  a  fraud  upon  his  rights  to  permit  the  owner  to  take  them  without  com- 
pensation. 
2.  Bamb. 

Such  evicted  claimant,  who  is  not  a  bona  >lde  purchaser,  cannot  recover  compen- 
sation for  his  improvements,  unless  he  shows  that  the  owner  has  been  guiltv  of 
fraud  or  gross  laches  in  not  notifying  such  claimant  to  desist  when  he  knew  that 
the  improvements  were  being  made  by  the  claimant  under  a  mistaken  belief  that  his 
title  was  good. 
8.  Same. 

If  the  owner  had  no  knowledge  of  the  fact  before  or  at  the  time  the  improve- 
ments were  made,  he  cannot  be  charged  with  them,  although  he  is  cognizant  of  the 
fact  after  they  have  been  completed,  and  fails  to  notify  the  claimant  of  his  title. 
i.  Same— Claim  pob  Patiko  Off  Lien— When  Allowed. 

Where  such  claimant,  while  in  possession  of  the  property,  pays  off  certain  costs 
of  suits  i)urporting  to  be  liens  on  the  proi^erty,  he  will  not  be  entitled  to  charge  the 
owner  with  such  costs,  when  it  appears  either  in  a  direct  or  coUatexul  suit  or  pro* 
oeeding  thatth6  court  which  decreed  said  costs  to  be  paid  had  no  jurisdiction  to 
render  such  decree  against  either  the  owner  or  the  property. 
fi.  Rbfeeence—Repobt— Review  on  Appeal. 

Where  the  finding  of  a  commissioner  upon  a  matter  properly  before  him  is  based 
on  the  mere  opinions  of  the  witnesses,  who  differ  greatly  in  their  eistimates,  and 
the  finding  of  the  commissioner  is  sustained  by  the  decree  of  the  circuit  court,  this 
court  will  not  disturb  such  finding,  unless  it  is  plainly  irreconcilable  with  any  rea- 
sonable view  of  the  evidence. 
iSylUOms  try  the  Court.) 

Appeal  from  circuit  court,  Ritchie  county;  Thomas  I.  Stealey,  Judge, 
Suit  in  chancery  by  Gyrus  Hall  against  Alexander  Lowther,  Moses  S.  Hall, 
and  others,  to  set  aside  a  certain  decree  in  favor  of  Alexander  Lowther  against 
the  complainant,  and  to  set  aside  a  sale  made  under  such  decree  to  the  defend- 
ant Moses  S.  Hall.  A  decree  of  the  circuit  court  refusing  to  set  aside  such 
sale  was  reversed  by  the  supreme  court,  and  the  cause  remanded  for  further 
proceedings.  Pursuant  to  the  mandate  of  the  supreme  court,  the  cause  was 
referred  to  a  commissioner  to  report  on  the  value  of  the  permanent  improve- 
ments placed  on  the  land  by  the  defendant  Hall,  also  *'  whether  or  not  the  said 
plaintiff,  Cyrus  Hall,  was  cognizant  of  the  fact  at  the  time  or  times  said  re- 
spective improvements  or  any  or  either  of  them  were  being  placed  on  said 
land,  and  whether  or  not  he  made  any  protest,  or  questioned  the  title  to  said 
land  and  premises  at  said  time  or  times,  or  either  of  them,"  as  well  as  the 
rental  value  of  the  land  and  premises  and  the  amount  of  taxes  paid  thereon. 
Various  reports  were  made  by  the  commissioner,  and  confirmed  by  the  court. 
The  plaintiff  appeals. 
Cyi-us  Hall  and  /.  F.  Brottm,  for  appellant,     R,  8.  Blair^  for  appellees. 

Snydeb,  J.  On  November  17,  1883,  this  court,  upon  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Ritchie  county,  reversed  the  decree  of  the  circuit 
court,  and  remanded  the  cause  to  that  court  "for  further  proceedings  therein 
to  be  had  according  to  the  principles  announced  in  the  opinion''  then  delivered 
by  this  court.  Hall  v.  Lowther^  22  W.  Ya.  570.  It  appears  in  the  record,  as 
well  as  the  opinion  delivered  on  the  former  appeal,  that  the  house  and  lot 
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which  are  the  f  onndation  of  the  present  appeal  were  sold  under  a  decree  en- 
tered in  the  suit  of  Alexander  Lowther  v.  Cyrtta  Hall  and  others.  The  sale 
was  made  March  18,  1864,  and  confirmed  March  29,  1864.  At  said  sale,  J. 
M.  Stephenson  became  the  purchaser  at  the  price  of  $256,  but  he  assigned  his 
purchase  to  Moses  S.  Hall,  to  whom  the  property  was  conveyed  by  the  com- 
mLssioner.  The  said  Moses  S.  Hall,  in  his  answer  to  the  bill  in  this  cause, 
avers  that  Stephenson  sold  the  property  to  him  at  the  price  of  $600,  of  which 
sum  $344  was  paid  to  the  wife  of  the  plaintiff.  Gyrus  Hall,  by  direction  of 
Stephenson,  and  that  upon  the  written  order  of  the  latter,  the  commissioner, 
by  deed  dated  March  23, 1864,  conveyed  said  property  to  him,  and  he  at  once 
took  possession  of  it;  that  he  had  placed  valuable  improvements  thereon,  and 
has  been  in  possession  ever  since;  that  the  plaintiff,  Cyrus  Hall,  returned  to 
Eitchie  county  in  December,  1865;  that  he  stood  by  and  saw  respondent  ex- 
pending large  sums  in  the  improvement  of  said  property,  without  intimating 
or  asserting  any  claim  thereto  until  sometime  in  the  year  1871,  when  the  im- 
provements were  about  completed.  22  W.  Va.  573.  The  exact  language  of 
this  defendant's  answer  is:  "And  respondent,  believing  his  title  to  be  good, 
proceeded  to  and  has  at  great  expense  to  himself  repaired,  enlarged,  and  im- 
proved and  beautified  the  said  lot  in  various  ways,  and  has  thereby  rendered 
it  very  valuable,  so  that  it  is  now  worth  probably  $2,500;  and  that  during 
all  the  time  from  December,  1865,  while  respondent  was  making  his  said  im- 
provements, said  complainant  was  cognizant  of  the  same,  and  well  knew  that 
respondent  was  expending  large  sums  of  money  upon  permanent  improve- 
ments upon  the  property*  but  failed  to  warn  respondent  or  even  to  claim  that 
he,  complainant,  had  any  shadow  of  right  or  title  to  said  property,  until  some- 
time in  the  year  1871,  when  respondent  had  completed  most  of  his  improve- 
ments, and  had  rendered  the  property  very  valuable,  and  was  offering  the 
property  for  sale,  complainant,  for  the  first  time,  suggested  that  there  were 
irregularities  in  the  proceedings,  and  that  respondent's  title  was  defective." 
This  court  on  the  former  appeal  reversed  the  decrees  directing  and  confirming 
the  sale  of  said  property,  and  set  aside  the  conveyance  to  the  defendant  Moses 
8.  Hall;  and  in  the  opinion,  referring  to  the  aforesaid  averments  in  the  answer 
of  the  defendant  Moses  S.  Hall,  the  court  said:  "But  if  it  shall  hereafter  ap- 
pear, as  is  suggested  by  his  answer  filed  to  the  p1aintifT*s  bill,  that  said  Moses 
S.  Hall  placed  valuable  permanent  improvements  upon  said  property,  and  that 
the  appellant  was  cognizant  of  the  fact  at  the  time  they  were  being  placed 
thereon,  and  made  no  protest  and  did  not  then  question  the  title  of  said  Moses 
S.  Hall  to  said  property,  he  shall  be  entitled  to  compensation  for  such  im- 
provements in  the  manner  and  to  the  extent  provided  for  by  chapter  91  of  the 
Code  of  this  state,  and  in  the  same  manner  he  shall  be  charged  witli  the  rents 
and  profits  of  said  property."  22  W.  Va.  579.  The  circuit  court,  after  enter- 
ing the  mandate  of  this  court,  by  an  order  made  February  26,  1884,  referred 
the  cause  to  a  commissioner  to  report — Firsts  the  permanent  improvements 
placed  upon  said  house  and  lot  by  the  defendant  Moses  S.  Hall  since  the  23d 
day  of  March,  1864,  the  several  dates  of  making  the  same,  and  the  value 
thereof  at  the  time  made  and  their  present  value;  second,  whether  or  not  the 
plaintiff,  Cyrus  Hall,  was  cognizant  of  the  fact  at  the  time  or  times  the  said 
improvements  or  any  of  them  were  being  made,  and  whether  or  not  he  made 
any  protest  or  questioned  the  title  of  the  defendant  to  said  property,  third, 
the  rental  value  of  said  property,  excluding  the  improvements,  during  the 
time  the  defendant  held  possession  of  the  same;  and, /ottrtA,  what  taxes  the 
defendant  has  paid  on  the  property,  and  what  taxes  if  any  were  paid  by  the 
plaintiff  for  the  same  years.  Many  witnesses  were  examined  before  the  com- 
missioner, whose  depositions  are  filed  in  the  cause,  and  the  commissioner  re- 
ported that  the  original  cost  of  all  the  permanent  improvements  made  by  the 
defendant,  amounted  to  $2,762.70.  and  that  their  present  value  was  $2,211, 
but  that  this  included  improvements  of  the  value  of  $575  which  had  been 
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made  since  this  suit  bad  been  brought;  that  ''the  evidence  does  not  show  that 
the  plaintiff,  Cyrus  Hall»  was  cognizant  of  the  fact  at  any  spedflc  time  or  times 
that  any  of  said  respective  permanent  improvements  were  being  made,  but  it 
does  show,  by  his  own  evidence,  that  he  saw  said  improvements  had  been 
made."  It  shows  further  that  the  title  was  questioned  by  the  plaintiff  in 
1871,  that  the  annual  rental  value  of  the  property  was  $36,  and  the  aggregate 
rent  and  interest  upon  that  basis  amounted  to  $841.49  as  of  Septembers,  1884, 
the  date  of  the  report;  and  that  the  amount  of  taxes  paid  on  the  property  by 
the  defendant,  principal  and  interest,  was  $549.70.  The  commissioner  with 
his  report  filed  itemized  statements  and  calculations  in  detail  from  which  he 
deduced  the  above  results.  This  report  was  excepted  to  by  the  plaintiff  upon 
various  grounds,  which  need  not  be  here  stated.  By  an  order  made  October 
25, 1884,  the  court  sustained  the  exceptions,  and  referred  the  cause  to  another 
commissioner  with  directions  to  report  upon  the  matters  required  by  the 
former  decree.  This  commissioner  took  a  great  mass  of  additional  deposi- 
tions. The  results  of  his  report  are  &9  to  their  amounts  and  findings  of  facts 
substantially  the  same  as  those  of  the  former  report,  except  as  to  the  rental 
value,  which  he  fixed  at  $60,  instead  of  $36,  making  the  aggregate  as  of  June 
1, 1886,  $2,225.42.  To  this  report  the  plal4itiff  also  filed  numerous  exceptions. 
And  the  defendant  Moses  S.  Hall  likewise  excepted,  because  the  commissioner 
failed  to  report  and  allow  in  his  favor  the  $256  paid  by  him  for  the  purchase 
of  the  property,  and  the  interest  on  the  same.  The  court,  by  its  decree  of 
July  14, 1886,  without  passing  upon  the  plaintiff's  exceptions,  recommitted 
the  report  to  the  commissioner  with  directions  to  him  to  state  and  make  an 
additional  report  in  regard  to  the  $256  referred  to  in  the  defendant's  excep- 
tion, and  whether  or  not  said  sum  of  $256  was  applied  to  the  payment  of  liens 
on  the  property,  and  if  so  what  liens.  In  response  to  tins  inquiry  the  com- 
missioner took  further  depositions  which,  with  tlie  other  depositions  and  papers 
in  the  cause,  swell  the  record  now  before  us  to  nearly  500  printed  pages.  The 
commissioner  reported  that  said  $256,  the  proceeds  of  the  sale  made  in  1864, 
'*  was  applied  to  the  discharge  of  liens  then  existing  against  this  property  as 
costs,  commissions,  expenses  of  siile,  etc.,  in  six  chancery  causes  against  said 
Cyrus  Hall,  as  well  as  in  the  chancery  cause  of  Alexander  Lowther  v.  Cyrus 
Hall  upon  an  amended  bill."  The  commissioner  then  gives  the  titles  of  these 
six  causes.  The  plaintiff  excepted  to  this  supplemental  report.  In  respect  to 
these  as  well  as  the  plaintiff's  exceptions  to  the  former  reports,  I  deem  it  suf- 
ficient to  say  that  the  plaintiff  excepted  to  each  and  every  item  allowed  against 
him  in  almost  every  conceivable  form  and  with  great  detail  and  distressing 
prolixity.  The  court,  by  its  final  decree  of  JuJ^  9,  1887,  overruled  all  the 
plaintiff's  exceptions  to  the  reports,  confirmed  the  last  report  and  supple- 
mental report  of  the  commissioner,  ascertained  the  balance  due  from  the  plain- 
tiff to  the  defendant  M.  S.  Hall,  according  to  said  reports,  to  be  $512.07.  and 
ordered  that  unless  the  plaintiff  should  pay  said  sum  to  the  defendant,  then 
the  said  house  and  lot  should  be  sold  to  pay  said  sum  and  the  costs  of  this 
suit.    From  this  decree  the  plaintiff  has  appealed. 

The  first  inquiry  is,  do  the  facts  appearing  in  the  record  entitle  the  appellee, 
Moses  6.  Hall,  to  compensation  for  any  of  the  improvements  alleged  to  have 
been  made  by  him  upon  the  house  and  lot?  In  order  to  entitle  him  to  such 
compensation  it  must  be  shown  either  that  he  was  at  the  time  he  made  the 
improvements  a  honaflde  occupant  and  holder  of  the  property,  or  that  the 
improvements  were  made  by  him  under  such  circumstances  that  it  would  be 
a  fraud  upon  his  rights  to  permit  the  owner  to  take  them  without  compensa- 
tion. To  bring  the  appellee  within  the  first  class,  it  must  appear  that  he  not 
only  believed  he  had  a  good  title  to  the  premises  and  made  the  improvements 
in  good  faith  under  that  belief,  but  it  must  be  shown  that  he  at  the  time  had 
reasonable  grounds  to  believe  his  title  good.  It  is  sufficient  to  defeat  his  right 
to  compensation  if  the  title  under  which  he  claimed  appeared  upon  its  face  to 
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be  defective;  in  other  words,  he  will  not  be  entitled  to  compensation  if  he  had 
the  means  of  obtaining  information  of  the  defect  in  his  title.  Dav>8on  v. 
Grow,  29  W.  Va.  — ,  1  S.  E.  Rep.  564;  Graeme  v.  Cullen,  23  Grat.  266, 295? 
JcBekson  V.  Loomis,  15  Amer.  Dec.  347,  note  349.  It  is  well  settled  that  what 
is  sufficient  to  put  a  person  upon  inquiry  will  charge  him  with  the  actual 
knowledge  of  the  facts  of  which  a  diligent  pursuit  of  that  inquiry  would  have 
informed  him.  French  v.  Land  Co.,  5  Leigh,  627,  655;  Cain  v.  Cox,  23  W. 
Ya.  594,  609.  It  is  clear,  according  to  these  authorities,  that  the  appellee  in 
this  cause  ctin  in  no  sense  be  regarded  ai^  a  bona  fide  holder  or  claimant.  He 
does  not  pretend  to  have  had  any  title  except  that  acquired  as  a  purchaser  un- 
der decrees  in  the  suit  of  Lowther  v.  Hall.  The  present  suit  is  a  continua- 
tion of  that  suit,  it  being  a  bill  of  review  filed  to  set  aside  and  annul  the  de- 
crees made  in  that^suit  for  errors  apparent  upon  the  decrees  and  proceedings 
therein.  The  said  decrees  for  said  errors  were  set  aside  by  this  court,  and  the 
sale  made  thereunder  as  well  as  the  deed  to  the  appellee  annulled  and  vacated. 
The  very  record  upon  which  the  appellee  claimed  title  bore  upon  its  face  the 
errors  and  imperfections  for  which  said  title  was  set  aside.  He  had  access 
to  this  record,  and  as  he  claimed  title  through  it,  he  was  bound  to  know  what 
defects,  if  any,  it  disclosed.  If,  after  examining  this  record,  he  mistook  its 
purport  and  failed  to  discover  its  errors,  he  was  nevertheless  in  possession  of 
all  the  facts,  and  therefore  his  fiiilure  to  appreciate  the  errors  it  contained  was 
a  mistake  of  law  against  which  courts  cannot  relieve.  Beard  v.  Beard,  25 
W.  Va.  486,  and  cases  there  cited.  The  appellee  was  also  a  pendente  lite  pur- 
chaser, and  was  for  that  reason  not  only  bound  by  all  the  decrees  entered  in 
the  cause  before  bis  purchase,  but  those  affecting  his  purchase,  which  were 
entered  subsequent  thereto,  and  must  be  taken  to  have  had  notice  of  all  the 
facts  affecting  the  title  to  the  property  purchased,  and  to  be  bound  by  the  ulti- 
mate results  of  the  suit.  Lynch  v.  Andrews,  25  W.  Va.  751.  Were  the  im- 
provements made  by  the  appellee,  although  he  was  not  a  bona  fide  purchaser, 
made  under  such  circumstances  that  it  would  be  a  fraud  upon  his  rights  to 
allow  the  owner  to  take  them  without  compensation  ?  In  Morris  v.  Terrell, 
2  Band.  (Va.)  6,  it  was  held  that  "a  purchaser  who  is  evicted  is  not  entitled 
to  compensation  for  Improvements,  unless  the  owner  has  been  guilty  of  a 
fraud«  by  permitting  such  improvements,  without  giving  notice  to  tlie  posses- 
sor, or  of  gross  laches  in  asserting  his  claim  after  he  is  appiised  of  it."  This 
court  announced  the  same  doctrine  in  Dawson  v.  Grow,  29  W.  Va.  — ,  1  S. 
E.  Rep.  564,  holding  that  such  evicted  claimant  who  had  constructive  notice 
of  thedefect  in  his  title  was  not  entitled  to  compensation  for  his  improvements, 
"unless  the  owner  had  been  guilty  of  fraud  or  laches  in  not  notifying  such 
claimant  to  desist,  when  he  knew  the  Improvements  were  being  made  by  the 
clainjant  under  a  mistaken  belief  that  his  title  was  good.*'  In  this  suit  no 
compensation  was  allowed,  because  it  was  shown  that  the  owner  lived  20  miles 
from  the  place  where  the  improvements  were  made,  and  there  was  no  evidence 
that  he  had  any  notice  or  knowledge  that  they  were  bei  ng  made  until  after  they 
had  been  completed.  See  2  Story,  Eq.  Jur.  §§  799a,  1237;  Walker  v.  Beav/i?^ 
ler,  27  Grat.  511.  This  court,  on  the  former  appeal  of  this  cause,  following 
the  doctrine  of  these  authorities,  announced  the  law  as  follows:  '*But  if  it 
shall  hereafter  appear,  as  suggested  by  his  answer  filed  to  the  plaintiff's  bill, 
that  said  Moses  S.  Hall  placed  valuable  permanent  improvements  upon  said 
property,  and  that  the  appellant  was  cognizant  of  the  fact  at  the  time  they 
were  being  placed  thereon,  and  made  no  protest  and  did  not  then  question  the 
title  of  said  Moses  S.  HaU  to  said  property,  he  shall  be  entitled  to  compensa- 
tion for  such  improvements,  in  the  manner  and  to  the  extent  provided  for  by 
chapter  91  of  the  Code  of  this  state,  and  in  the  same  manner  he  shall  be  charged 
with  the  rents  and  profits  of  said  property."  22  W.  Va.  579.  The  decree  of 
the  circuit  court  was  reversed,  and  this  cause  remanded  to  that  court  for  the 
sole  purpose  of  making  the  inquiry  in  regard  to  improvements  and  rents  and 


Digitized  by 


Google 


264  80UTHEASTEBN  REPORTER.  [W.Va. 

proiits  in  accordance  with  the  law  as  thus  declared.  It  seems  to  me»  there- 
fore, plain  that  the  question  under  consideration  is  res  judicata  in  this  cause» 
and  the  only  inquiry  open  before  the  circuit  court  was  whether  the  appellee, 
Moses  S.  Hall,  offered  evidence  which  entitled  him  to  compensation  for  his 
alleged  improvements  under  the  principles  of  law  as  thus  declared  and  fixed 
by  the  mandate  of  this  court;  and  that  the  only  question  now  before  this  court 
is  whether  or  not  the  facts  in  the  record,  upon  the  law  thus  declared,  warrant 
the  decree  appealed  from  so  far  as  it  relates  to  the  alleged  Improvements  of 
the  appellee. 

This  being  the  law  binding  upon  the  parties  to  this  suit,  the  first  question 
is,  does  the  proof  show  that  the  appellant,  Cyrus  Hall,  was  cognizant  of  the 
fact  that  the  appellee,  Moses  S.  Hall,  was  placing  permanent  improvements 
upon  the  house  and  lot  at  the  time  they  were  being  so  placed?  The  only  di- 
-  rect  evidence  on  this  question  is  the  depositions  of  the  parties  themselves. 
Moses  S.  Hall,  in  reply  to  the  question,  "Do  you  know  whether  Cyrus  Hall 
knew  that  said  improvements  were  being  made  when  they  were  so  made?" 
says,  "I  do  not."  In  reply  to  other  questions  he  says  Cyrus  Hall  never 
protested  against  his  making  the  improvements  and  never  questioned  his  title 
until  late  in  the  year  1871.  He  further  says  that  during  the  war  Cyrus  Hall 
was  in  Old  Virginia  within  the  Confederate  lines,  in  1866  he  was  in  Mary- 
land, in  1867  to  1872  he  resided  in  Parkers  burg,  and  was  in  the  habit,  while 
living  at  Parkersburg,  of  attending  coui-t  at  Ritchie  court-house.  On  the 
other  side,  Cyrus  Hall  testifies  that  he  was  within  the  Confederate  lines  from 
the  commencement  of  the  war  in  1861  until  its  close  in  1865;  that  in  the  fall 
of  1865  he  returned  to  West  Virginia,  and  resided  in  Parkersburg  from  that 
time  to  1881;  that  he  first  met  Moses  S.  Hall  in  Parkersburg  in  the  fall  of 
1865,  and  then  told  him  that  his  property  had  been  taken  from  him  without 
compensation,  and  he  intended  to  see  if  It  could  be  so  taken;  that  in  1868  he 
and  Moses  S.  Hall  agreed  to  arbitrate  the  matter  of  the  title  of  the  property, 
but  afterwards  Moses  refused  to  carry  out  the  agreement;  that  he  always  pro- 
tested against  the  title  of  Moses  S.  Hall  to  this  property;  that  as  early  as  1866 
he  had  the  record  copied  for  thapurposeof  bringing  suit  to  set  aside  Sidd  title 
as  soon  as  the  test  oath  should  be  removed,  and  kept  It  until  he  brought  this 
suit;  that  he  lived  40  miles  from  Ritchie  court-house,  and  was  there  only  oc- 
casionally at  court;  has  never  been  inside  of  the  house  or  lot  since  1861,  and 
knew  nothing  of  the  various  improvements  claimed  to  have  been  made  at  the 
time  they  were  being  made;  that  he  saw  the  office,  shutters  on  the  house,  and 
a  stable  and  ice-house  on  the  lot,  but  has  no  knowledge  when  they  were  put 
there.  This  is  the  substance  of  the  evidence  on  this  point,  and  upon  this  evi- 
dence two  different  commissioners  to  whom  the  cause  was  referred  in  their 
several  reports  find  and  report  that  "the  evidence  does  not  show  that  thejDlain- 
tiff,  Cyrus  Hall,  was  cognizant  of  the  fact  at  any  specific  time  or  times  that 
any  of  the  specific  permanent  improvements  were  being  made,  but  it  does 
show,  by  his  own  evidence,  that  he  saw  that  the  improvements  had  been  made. 
It  shows  further  that  the  title  had  been  questioned  by  the  complainant  in 
1871."  This  finding,  it  seems  to  me,  is  fully  warranted  by  the  evidence,  and 
is  conclusive^  of  the  fact  that  the  plaintiff  was  not  cognizant,  at  the  time  the 
alleged  improvements  were  put  upon  the  property,  that  any  of  them  were  be- 
ing put  there.  And,  I  think,  the  evidence  and  surrounding  circumstances 
tend  strongly  to  show,  if  it  does  not  fully  show,  that  Moses  S.  Hall  was  fully 
informed  that  the  appellant  did  question  the  title  of  said  Moses  to  the  property 
as  early  as  the  year  1865.  But  this  fact  is  not  material,  since  there  is  no 
evidence  even  tending  to  show  that  the  appellant  was  guilty  of  any  fraud 
or  laches  in  regard  to  said  improvements.  As  soon  as  the  law  permitted  him 
he  brought  his  suit  to  set  aside  the  sale  and  title  of  the  appellee  to  said 
property.  I  am,  therefore,  of  opinion  that  Moses  S.  Hall  is  not  entitled  to 
compensation  for  any  of  the  alleged  improvements  placed  upon  said  property. 
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The  next  inquiry  is,  does  the  appellee,  Moses  S.  Hall,  show  that  he  is  en- 
titled to  charge  the  appellant  with  the  '$256  alleged  to  have  been  paid  by  him 
to  Commissioner  Amiss  on  account  of  the  puixhaseof  said  house  and  lot  at  the 
sale  made  in  1864?  Aside  from  the  fact  that  this  claim  is  not  included  among 
the  matters  referred  by  this  court  to  the  circuit  court  for  its  investigation, 
and  therefore  not  a  proper  subject  for  the  consideration  of  that  court,  the  ev- 
idence clearly  shows  that  the  appellant  never  derived  any  benefit  whatever 
from  the  payment  of  said  money,  or  that  it  was  used  In  the  discharge  of  any  lia- 
bility which  he  was  under  any  legal  or  moral  obligation  to  pay.  The  only 
pretense  on  which  any  claim  is  made  to  charge  the  appellant  with  any  portion 
of  this  alleged  purchase  money  is  that  it  was  used  to  pay  off  the  costs  taxed 
in  six  chancery  suits  brought  against  the  appellant  in  the  circuit  court  of 
Eitchie  county  in  the  year  1862  by  different  parties.  The  proof  wholly  fails 
to  prove  that  this  money  was  so  used;  but  even  if  it  be  conceded  that  such  is 
the  fact,  still  that  would  not  fix  any  liability  on  the  appellant,  or  give  any 
right  to  the  appellee  to  change  him  with  said  money.  The  proof  shows  that 
at  the  time  these  pretended  suits  were  instituted  and  the  said  costs  accrued 
the  appellant  was  within  the  military  lines  of  a  belligerent  power,  then  in  open 
war  with  the  government  under  which  the  said  court  derived  its  authority 
and  exercised  its  jurisdiction,  and  that  no  process  was  in  fact  or  could  have 
been  served  upon  him.  The  court  was  therefore  wholly  without  jurisdiction 
to  render  any  decree  against  the  appellant  for  costs  or  for  any  other  purpose; 
and  any  pretended  decrees  or  orders  it  may  have  rendered  against  him  were 
wholly  inoperative  and  void  in  any  direct  or  collateral  suit  or  proceeding. 
Uaymond  v.  Camden,  22  W.  Va.  180;  Qrinnan  v.  Edwards,  21  W.  Va.  347; 
Windsor  v.  McVeigh,  93  U.  S.  274;  Dean  v. Nelson,  10  Wall.  172. 

The  only  remaining  question  is  as  to  the  proper  amount  to  be  allowed  the 
appellant,  Cyrus  Hall,  for  the  rents  and  profits  of  the  aforesaid  property,  and 
the  amount  of  taxes  paid  by  Moses  S.  Hall  on  said  .property  which  he  is  en- 
titled to  have  credited  on  said  rents  and  profits.  The  findings  of  the  commis- 
sioner as  to  the  rents  and  profits  are  as  follows:  **  As  to  the  rental  value  of 
said  land  and  premises,  after  examining  the  testimony  of  very  many  wit- 
nesses, ranging  in  their  opinions  from  nothing  up  to  $175  per  annum,,  and 
considering  the  opportunities  and  ability  as  to  the  means  of  knowing  and  the 
sale  and  purchase  of  the  land,  doth  ascertain  the  rental  value  of  said  land  and 
premises  (not  including  permanent  improvements  placed  thereon  by  Moses  S. 
Hall)  at  sixty  dollars  per  annum,  making  the  annual  rests  each  year.  On  the 
first  day  of  June,  1886,  the  principal  amounts  to  61*336.18,  and  interest, 
6889.24;  making  a  total  June  1,  1886,  of  62,226.42."  And  as  to  the  taxes 
paid  by  Moses  S.  Hall,  the  commissioner  finds  the  principal  to  be  $363.22,  and 
the  interest  thereon  to  June  1, 1886, 6221.77 ;  making  the  total  6584.99.  The 
appellant  excepted  to  the  finding  of  the  commissioner  and  the  report  on  the 
ground  that  the  annual  rental  value  of  the  property  should  have  been  fixed 
at  not  less  than  6125,  instead  of  only  660.  But  he  made  no  exception  to  the 
report  in  regard  to  the  taxes  paid.  The  appellee,  Moses  S.  Hall,  made  no  ex- 
ception to  the  report  either  in  respect  to  the  amounts  allowed  for  rents  and 
profits  or  for  taxes  paid.  The  evidence  in  respect  to  the  annual  rental  of  the 
property  is  quite  voluminous,  and  consists  almost  entirely  of  the  opinions  of 
the  witnesses.  .  It  is  true  the  witnesses  for  the  appellant  fix  the  value  much 
above  the  amount  allowed  by  the  commissioner,  but  those  for  the  appellee  fix 
it  at  much  less.  In  such  case,  where  the  court  below  has  approved  the  find- 
ing of  the  commissioner,  it  is  the  uniform  practice  of  this  court  to  sustain  the 
finding,  unless  it  is  contrary  to  law,  or  plainly  irreconcilable  with  any  reason- 
able view  of  the  evidence.  Graham  v.  Graham,  21  W.  Va.  698;  Handy  v. 
Scott,  26  W.  Va.  710;  Broderick  v.  Broderick,  28  W.  Va.  379.  For  the  fore- 
going reasons,  I  am  of  opinion  that  the  decree  of  the  circuit  court  be  reversed, 
and  a  decree  in  lieu  thereof  entered  by  this  court  in  favor  of  the  plaintiff,  Cyrus 
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Hall,  against  the  defendant,  Moses  S.  Hall,  for  the  sum  of  $1,704.97,  with  in- 
terest thereon  from  July  9,  1887,  that  being  the  difference  between  the  total 
value  of  the  rents  and  profits  and  the  aggregate  of  taxes  reported  by  the  com- 
missioner, with  interest  on  the  principal  of  each  of  said  sums  to  the  date 
aforesaid,  for  which  amount  and  the  costs  of  this  suit  the  plaintiif  is  author- 
ized to  have  execution  issued  from  t)ie  clerk's  office  of  said  circuit  court  against 
the  said  defendant,  Moses  8.  Hall. 

Gbben  and  Woods,  J  J.,  concurred;  Johnson,  P.  J.,  not  sitting. 

<J0  W.  Va.  790) 

Knott  o.  Shepheudstown  Manuf^o  Gd. 
(Supreme  Court  of  Appeals  of  West  Virginia,    February  11, 18S8.) 
1.  Libh— Equitablb  Libn— Crbation. 

Every  express  exeoatory  agreement  in  writing,  whereby  the  contracting  party 
sufficiently  indicates  an  intention  to  make  some  particular  property,  real  or  per- 
sonal, or  fund  therein  identified,  a  security  for  a 'debt  or  other  obligation,  or 
whereby  the  pai^y  promises  to  convey,  assign,  or  transfer  the  property  as  security, 
creates  an  equitable  lien  upon  the  property  so  indicated,  which  is  enforceable 
against  the  property. 
8.  Saub. 

An  obligation  in  writing  held  not  to  create  any  equitable  Uen  on  the  property 
therein  mentioned. 
8.  Specific  Pbbforicanob— Equity  Jubisdiction. 

The  test  of  equity  jiurisdiotion,  in  respect  to  the  enforcement  of  personal  cove- 
nants, is  the  inadequacy  of  the  legal  remedy  of  damages  in  the  class  of  contracts  to 
which  the  particular  instance  belongs. 
4.  Samb. 

A  court  of  equity  will  not  exercise  its  jurisdiction  to  grant  the  remedy  of  an  af- 
firmative specific  performance,  however  inadequate  the  remedy  of  damages,  when- 
ever the  contract  is  of  such  a  nature  that  the  decree  for  its  specific  performance 
cannot  be  enforced  by  the  ordinary  processes  of  the  court. 
(Syllabus  by  the  Cowrt) 

Appeal  from  circuit  court,  Jefferson  county;  Charles  J.  Faulkner* 
Judge. 

Geo.  Baylor  and  G.  if.  Beltzhooverp  for  appellant.  G.  H.  TraverSt  for  ap- 
pellee. 

Snyder,  J.  The  Shepherdstown  Manufacturing  Company,  a  corporation, 
applied  to  William  J.  Knott  for  a  loan  of  money.  The  negotiations  were 
carried  on  for  some  time  before  the  loan  was  effected.  It  was  at  one  time 
proposed  to  fix  the  amount  of  the  loan  at  ^10,000,  and  secure  it  by  a  trust 
deed  upon  the  property  of  the  company.  Pursuant  to  this  proposition  such 
deed  was  prepared  and  submitted  to  Knott,  but  upon  his  objecting  to  some  of 
its  conditions,  this  deed  was  canceled',  and  by  agreement  of  the  parties  the 
amount  of  the  loan  was  fixed  at  $7,500,  which  sum  was  paid  by  Knott  to  the 
company,  and  according  to  the  final  agreement  between  the  parties,  the  com- 
pany delivered  to  Knott  an  obligation  which  was  accepted  by  him.  The  said 
obligation,  duly  executed  by  the  company  and  dated  February  16.  1884,  is  aa 
follows :  "  One  year  after  date  the  Shepherdstown  Manufacturi ng  Company,  at 
Shepherdstown,  West  Va.,  promises  and  binds  itself  to  pay  to  Wm.  J.  Knott  or 
order  seven  thousand  and  five  hundred  dollars,  for  value  received,  with  interest 
fi-om  date;  and  the  said  company  covenants  to  have  its  buildings,  machinery, 
&c.,  insured  in  responsible  companies  for  not  less  than  nine  thousand  dollai-s, 
and  to  renew  and  keep  said  insurance  in  force  so  long  as  this  debt  shall  remain 
unpaid,  and  to  transfer  said  policies  of  insurance  to  said  Wm.  J.  Knott,  as  ad- 
ditional security  for  this  obligation;  and  the  said  company  further  covenants 
that  it  will  not  give  any  voluntary  lien  of  any  character  whatever  on  any  of 
its  buildings,  machinery,  or  grounds  so  long  as  this  debt  remains  unpaid.** 
The  company  insured  the  property,  and  assigned  the  policies  to  Knott  as  re- 
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quired  by  the  terms  of  said  obligation.  At  the  maturity  of  the  debt,  the  same 
was  not  paid,  and  apon  the  failure  of  the  company  either  to  pay  the  debt  or 
secure  it  to  him  by  the  personal  note  of  the  directors  or  other  satisfactory  se- 
curity, Knott  instituted  an  action  a^  law  upon  it  about  October  1, 1885,  in  the 
circuit  court  of  Jefferson  county,  and  obtained  a  judgment  thereon  at  the 
February  term,  1886,  of  said  court  for  the  sum  of  67,962.50,  with  interest  from 
February  24,  1886,  until  paid,  and  his  costs.  About  the  time  Knott  com- 
menced his  said  action  at  law^,  the  Jefferson  Savings  Bank,  H.  W.  Potts,  and 
others,  brought  actions  in  said  court  against  said  company,  and  at  the  No- 
vember term,  1885,  recovered  judgments  thereon  aggregating  about  $9,000. 
By  deed  dated  November  16,  1885,  said  company  conveyed  to  G.  M.  Beltz- 
hoover,  trustee,  all  its  propei-ty,  real  and  personal,  as  well  as  all  its  credits 
and  choses  in  action^  in  trust,  to  secure  the  payment  of  all  its  just  debts  and 
liabilities,  as  shown  by  the  books  of  the  company,  equally  and  without  pref- 
erence to  any.  This  deed  was  duly  acknowledged,  and  recorded  in  Jefferson 
county  on  the  day  of  its  date.  W.  J.  Knott,  in  April,  1886,  instituted  this 
suit  in  the  circuit  court  of  Jefferson  county  against  the  said  company,  Beitz- 
hoover,  trustee,  the  creditors  who  had  recovered  judgments  as  aforesaid,  and 
the  unknown  creditors  of  said  company.  The  plaintiff ^s  bill,  in  addition  to 
the  facts  hereinbefore  stated,  alleges  that  at  the  time  the  plaintiff  accepted 
said  written  obligation,  it  wa«  agreed  by  the  board  of  directors  of  the  com- 
pany that,  in  the  event  of  a  suit  by  any  other  creditor  during  the  existence  of 
said  loan,  the  company  would  confess  judgment  in  favor  of  the  plaintiff  for 
the  amount  due  him.  It  also  alleges  that  a  majority  of  the  directors  of  said 
company  are  also  directors  of  the  Jefferson  Savings  Bank,  and  that  the  di- 
rectors of  the  latter,  by  reason  of  their  relations  to  the  former,  fraudulently 
influenced  the  company  to  take  up  the  unmatured  notes  held  by  the  bank  against 
it  and  substitute  therefor  other  notes,  payable  at  an  earlier  period,  in  order  to 
pvit  the  bank  in  a  position  to  obtain  judgment  on  its  debt  sooner  than  it  could 
otherwise  have  done,  to  the  prejudice  of  tlie  plaintiff;  that  the  execution  of 
the  said  trust  deed  was  in  violation  of  the  agreement  between  said  company 
and  the  plaintiff,  and  was  made  with  the  intent  to  defraud  him;  that  the  in- 
surance policies  assigned  to  secure  his  debt  have  expired,  and  the  company 
has' refused  to  renew  the  same  and  assign  them  to  him  as  it  bound  itself  to 
do;  and  that  said  company  is  insolvent.  In  regard  to  his  claim,  the  plaintiff 
alleges  that,  believing  the  property  of  the  company  would  be  ample  security 
for  his  debt,  if  otherwise  unincumbered,  he  agreed  to  make  the  loan,  "pro- 
vided it  would  in  some  manner  have  the  rank  or  hold  the  position,  in  effect, 
of  a  preferred  claim  or  first  lien  upon  the  company^s  said  property;"  and  to 
evidence  said  agreement  the  said  written  obligation  was  executed  and  ac- 
cepted by  him.  The  prayer  of  the  bill  is  "that  the  debt  of  the  plaintiff,  as  as- 
certained by  the  judgment  obtained  thereon  and  set  forth  in  this  bill,  be  de- 
clared and  established  to  be  the  first  lien  upon  the  buildings,  machinery,  and 
grounds  of  the  said  company ;  that  said  company  be  required  to  insure  in  some 
I'esponsible  insurance  company,  for  not  less  than  $9,000,  the  buildings,  ma- 
chinery, &c.,  of  the  said  company  for  the  benefit  of  the  plaintiff;  and  for 
such  other,  further,  and  general  relief  as  the  nature  of  the  case  may  require,'^ 
etc.  The  company  demurred  to  the  bill,  which  demurrer  the  court  overruled. 
The  said  company,  the  savings  bank,  and  others  filed  answers;  depositions 
were  taken  by  both  sides;  and  on  August  8,  1887,  the  court  entered  a  decree 
that  the  plaintiff  is  entitled  to  an  equitable  first  lien  on  the  buildings,  ma- 
chinery,  and  grounds  of  the  company  for  his  said  debt  of  $7,500  as  against 
the  creditors  secured  in  the  trust  deed  of  November  16,  1885,  but  subject  to 
the  prior  liens  of  the  judgments.  And  then,  after  fixing  the  order  of  priority 
and  amounts  of  said  judgments  and  the  plaintiff's  debt,  it  decreed  the  build- 
ings, machinery,  and  grounds  of  the  company  to  be  sold  by  commissioners, 
unless  the  plaintiff's  debt  should  be  paid  within  60  days.    From  this  decree 
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the  defendant,  the  Shepherdstown  Manufacturing  Companj*  obtained  this  ap- 
peal. 

From  the  preceding  statement,  which  contains  the  substance  of  the  bill,  it 
is  manifest  that  this  is  not  a  suit  brought  either  for  the  purpose  of  setting 
aside  the  trust  deed  on  the  property  of  the  company,  or  to  ascertain  the  debts 
and  enforce  the  trust  deed  and  obtain  a  sale  of  the  property.  The  sole  object 
of  the  bill,  so  far  as  any  purpose  can  be  discovered  from  its  averments,  is  to 
have  th^  plaintiff's  debts  "in  seme  manner"  declared  to  be  *'a  preferred  claim 
or  first  lien  upon  the  company's  property."  This  is  the  only  claim  set  forth  in 
the  bill,  and  it  is  the  thing  distinctly  demanded  in  the  prayer,  which  asks 
''that  the  debt  of  the  plaintiff  be  declared  and  established  to  be  a  first  lien"  on 
the  property  of  the  company.  I  have  hereinbefore  given  the  full  text  of  the 
written  obligation  which  is  exhibited  as  the  instrument  securing  this  alleged 
lien.  The  first  part  of  this  obligation  is  simply  the  bond  of  the  company  for 
the  money  due  the  plaintiff.  Following  that  are  two  covenants,  the  one  af- 
firmative and  the  other  negative.  The  first  is  in  these  words:  "And  the  said 
company  covenants  to  have  its  buildings,  machinery,  &c.,  insured  in  respon- 
sible companies  for  not  less  than  $9,000,  and  to  renew  and  to  keep  said  insur- 
ance in  force  so  long  as  this  debt  shall  remain  unpaid,  and  to  transfer  said 
policies  of  insurance  to  said  Wm.  J.  Knott  as  additional  security  for  this  obli- 
gation." The  averments  of  the  plaintiff's  bill  show  that  the  insurance  here 
specified  was  effected  by  the  company,  and  the  policies  assigned  to  the  plain- 
tiff as  required  by  this  covenant.  It  is,  however,  averred  that  the  policies 
have  expired,  and  the  company  has  refused  to  renew  them  and  assign  the  same 
to  the  plaintiff.  How  the  refusal  of  the  company  to  comply  with  its  covenant 
to  renew  the  insurance  policies  upon  its  buildings,  machinery,  &c.,  and  as- 
sign the  same  to  the  plaintiff,  could  create  an  equitable  or  any  other  kind  of 
lien  upon  the  buildings,  machinery,  and  grounds  of  the  company,!  am  unable 
to  discover.  The  grounds  are  nowhere  mentioned  or  referred  to  in  this  cove- 
nant. The  contraction  "&c."  could  not  refer  to  them,  for  the  reason  tliat 
no  one  would  effect  an  insurance  on  grounds.  The  form  or  particular  nature 
of  the  agreement  which  shall  create  a  lien  is  not  very  material,  for  equity 
looks  rather  at  the  final  intent  and  purpose  than  at  the  form;  and  if  the  intent 
appears  to  give,  or  to  charge,  or  pledge  property,  real  or  personal,  as  a  secu- 
rity for  an  obligation,  and  the  property  is  so  described  that  the  principal  things 
intended  to  be  given  or  charged  can  be  sufiiciently  identified,  the  lien  follows. 
Wayt  V.  Carwithen,  21  W.  Va.  616.  Mr.  Pomeroy,  speaking  of  equitable 
liens,  says:  "The  doctrjne  may  be  stated  in  its  most  general  form,  that  every 
express  executory  agreement  in  writing,  whereby  the  contracting  party  suf- 
ficiently indicates  an  intention  to  make  some  particular  property,  real  or  per- 
sonal, or  fund  therein  described  or  identified,  a  security  for  a  debt  or  other 
obligation,  or  whereby  the  party  promises  to  convey  or  assign  or  transfer  the 
property  as  security,  creates  an  equitable  lien  on  the  property  so  indicated, 
which  is  enforceable  against  the  property  in  the  hands,  not  only  of  the  original 
contractor,  but  of  his  heirs,  administrators,  executors,  voluntary  assignees, 
and  purchasers  or  incumbrancers  with  notice.  Under  like  circumstances,  a 
merely  verbal  agreement  may  create  a  similar  lien  upon  personal  pr6perty. " 
3  Pom.  Gq.  Jur.  §  1235.  Broad  as  this  doctrine  is  here  stated  to  be,  it  falls 
far  short  of  any  principle  that  would  create  a  lien  out  of  tlie  obligation  here 
in  question.  It  shows  no  intention,  either  express  or  implied,  on  the  part  of 
the  contracting  party  to  convey,  transfer,  or  assign  anyproperty  as  a  security. 
The  express  and  only  intent  declared  is  that  the  company  will  insure  its  build- 
ings, machinery,  &c.,  and  transfer  the  policies  to  the  plaintiff  "as  additional 
security  for  this  obligation."  The  expressed  intention  is  so  definite  and  ex- 
clusive that  it  leaves  no  possible  ground  for  implying  any  other  intention  or 
purpose.  It  is,  however,  sought  to  raise  an  implication  from  the  use  of  the 
words  "additional  security  for  this  obligation,"  that  the  insurance  policies 
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were  to  be  in  addition  to  some  other  security,  and  that  this  other  security  was 
a  lien  on  the  property.  Such  an  inference  is  entirely  unwarranted.  The  obli- 
gation was  the  personal  pledge  of  the  company  to  pay  the  debt,  and  was  there- 
fore of  itself  a  security  in  the  general  use  of  that  term,  and  the  insurance  for 
the  benefit  of  the  creditor  was  consequently  "additional  security." 

The  second  covenant  is  as  follows:  "And  the  saidcompany  further  covenants 
that  it  will  not  give  any  voluntary  lien  of  any  character  whatever  on  any  of 
its  buildings,  machinery,  or  grounds  so  long  as  this  debt  remains  unpaid." 
Of  course  this  creates  no  lien  on  or  pledge  of  any  property.  It  Is  simply  nega- 
tive; an  agreement  not  to  do  a  particular  thing.  The  creation  of  a  lien  is  an 
affirmative  act,  and  the  intention  to  do  such  act  cannot  be  implied  from  an  ex- 
press negative.  It  seenas  to  me  that  both  of  these  clauses  of  the  obligation 
are  simply  personal  covenants,  for  the  breach  of  which  the  remedy  must  be 
sought  in  a  court  of  law.  They  create,  as  we  have  seen,  no  lien  upon  real  es- 
tate, and  give  the  plaintiff  no  interest  therein.  They  simply  impose  a  personal 
obligation  upon  the  covenantor.  It  is  possible  the  plaintiff  might,  by  injunc- 
tion, have  restrained  the  company  from  executing  any  trust  deed  in  violation 
of  its  covenant;  but  this  suit  is  for  no  such  purpose,  and  it  is  therefore  un- 
necessary to  consider  that  question.  In  regard  to  personal  covenants  of  this 
character,  the  universal  test  of  equity  jurisdiction,  admitted  alike  by  the  courts 
of  England  and  of  the  United  States,  is  the  inadequacy  of  the  legal  remedy  of 
damages  in  the  class  of  contracts  to  which  the  paiticuJar  instance  belongs.  8 
Pom.  Eq.  Jur.  §  1341.  The  covenant  not  to  incumber  the  property,  it  seems 
to  me,  is  clearly  one  for  the  breach  of  which  the  remedy  at  law  is  not  only 
adequate  but  peculiarly  appropriate.  The  damages,  if  any,  must  be  the  loss 
of  the  plaintiff's  debt  or  some  part  of  it,  and  to  fix  these  damages  is  the  pe- 
culiar province  of  a  jury.  It  may  be  said  that  this  remedy  is  inadequate  by 
reason  of  the  insolvency  of  the  company,  but  the  reply  to  this  objection  is  that 
courts  do  not  provide  the  means  to  pay  debts,  but  only  the  means  of  enforcing 
their  payment.  Whether  the  debtor  is  solvent  or  insolvent  is  immaterial.  The 
rules  of  law  are  the  same  in  either  case.     ^ 

In  regard  to  tlie  covenant  to  insure  the  property  for  the  use  of  the  plaintiff, 
it  is  sufficient  to  say  that  the  performance  of  that  has  become  impossible.  It 
is  a  familiar  doctrine  that  a  court  of  equity  will  not  exercise  its  jurisdiction 
to  grant  the  remedy  of  an  affirmative  specific  performance,  however  inadequate 
may  be  the  remedy  of  damages,  whenever  the  contract  is  of  such  a  nature  that 
the  decree  for  its  specific  performance  cannot  be  enforced,  and  its  obedience 
compelled  by  the  ordinary  processes  of  the  court.  3  Pom.  Eq.  Jur.  §  1343. 
In  order  to  effect  an  insurance  on  property,  the  party  insuring  must  have  in 
the  property  an  interest  either  in  his  own  right  or  as  the  representative  of  the 
owner  equal  to  or  greater  than  the  amount  of  the  insurance,  and  the  insurance 
must  in  any  case  be  for  the  benefit  of  the  owner.  Sheppard  v.  Insurance  Co,, 
21  W.  Va.  368.  The  bill  in  this  cause  shows  that  all  the  property  of  the  com- 
pany has  been  conveyed  to  a  trustee  for  the  benefit  of  all  its  creditors.  The 
company,  therefore,  could  not  insure  the  property  for  the  sole  use  of  the  plain- 
tiff, who  is  but  one  of  its  creditors;  nor  could  the  trustee  do  so.  It  could  only 
be  insured  by  either  for  the  benefit  of  all  the  creditors.  It  being  thus  impos- 
sible to  make  any  effective  or  enforceable  decree  in  respect  to  this  covenant, 
the  court  cannot  exercise  jurisdiction  in  regard  to  it.  It  seems  to  me,  there- 
fore, that  in  no  aspect  of  the  plaintiff's  bill  does  it  present  any  ground  for 
equitable  relief,  and  that  the  demurrer  should  have  been  sustained.  It  was 
alleged  in  the  bill  that  the  directors  of  the  company  agreed  to  confess  judg- 
ment for  the  plaintiff's  debt  in  the  event  any  suit  should  be  brought  by  any 
of  its  other  creditors,  and  it  is  also  alleged  that  the  directors  fraudulently  fa- 
cilitated the  savings  bank  in  obtaining  a  judgment  on  its  debt  to  the  prejudice 
of  the  plaintiff.  Both  of  these  allegations  are  positively  denied  by  the  answers 
of  the  bank  and  the  company,  and  the  proof  is  wholly  insufficient  to  sustain 
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eithe^.  It  seems  that  the  bank  urged  the  plaintiff  not  to  sae  upon  his  debt, 
and  informed  him  that  if  he  did  not  sue  it  would  not;  but  he  persisted  and 
brought  his  suit,  and  then  the  bank  also  sued,  and  in  the  race  of  diligence  the 
bank,  without  any  fraud  or  assistance  from  the  company,  obtained  its  judg- 
ment. I  do  not  see,  so  far  as  this  suit  is  concerned,  that  these  allegations,  if 
proved,  could  have  any  effect,  but  think,  in  justice  to  the  parties  thus  charged 
with  misconduct,  it  is  proper  to  state  that  these  charges  were  not  shown  to  be 
true.  For  the  reasons  stated,  I  am  of  opinion  that  the  demurrer  to  the  plain- 
tiff's bill  should  have  been  sustained,  and  for  this  error  the  decree  of  the  cir- 
cuit court  is  reversed,  and  this  court  proceeding  to  pronounce  such  decree  as 
that  court  should  have  entered,  it  is  ordered  that  the  said  demurrer  be  sua* 
tained,  and  the  p]aintiff*s  bill  dismissed. 

JoHifSON,  P.  J.,  and  Green  and  Woods,  JJ.,  concurred. 

CoMPTON  t).  Patterson. 
(Supreme  Cotirt  of  Souith  Canxiiyna,    February  18, 18SS.) 

1.  NsoonABLB  Instruments— AoOBFTAKCB  ov  New  Note— Rsduobd  Amount—Satis- 
VAOTioN  OF.  Old  Note. 

Plaintiff  held  a  note  against  defendant,  which,  by  agreement  with  defendant,  he 
surrendered,  and  took  a  new  note  for  a  smaller  amount.  Held^  that  such  trans- 
action constituted  a  satisfaction  of  the  old  note,  and  that  therefore  a  Judgment  on 
such  new  note,  given  since  the  adoption  of  the  constitution  in  South  Carolina  of 
1868,  aUowing  nomestead,  could  not  reach  defendant's  homestead. 

%,  HoifESTXAn— Debts  Pbiob  to  Homsstsab  Laws— Equitt. 

The  laws  of  South  Carolina  did  not  allow  a  homestead  till  1868.  Hel&y  that  if  the 
debt  upon  which  plaintiff's  Judgment  had  been  rendered,  had  accrued  prior  to  1868. 
homestead  proceedings  in  such  case  would  be  a  nullity  as  to  his  execution,  ana 
there  woida  be  no  ground  for  equitable  interference  in  plaintiff's  behalf. 

Appeal  from  common  pleas  circuit  court  of  Laurens  county;  J.  J.  Norton, 
Judge. 

Action  by  James  Oompton,  plaintiff  and  appellant,  against  Robert  Patter- 
son, defendant  and  respondent,  to  have  a  homestead  allotment  to  defendant 
set  aside,  and  to  enforce  a  lien  of  a  judgment  owned  by  him  thereon. 

Ferguson  &  Featherstonct  for  appellant.    Ball  <&  Watts^  for  respondent. 

Simpson,  G.  J.  It  appears  that,  some  time  in  1859  or  1860,  the  respondent 
gave  his  note  to  appellant  for  $100.  In  March,  1875,  this  note  being  unpaid, 
respondent  agreed  that,  if  appellant  would  reduce  the  amount,  he  would  pay 
it  in  the  fall.  Appellant  assented  to  this,  whereupon  the  amount  Wiis  re- 
duced to  $82.71,  for  which  sum  respondent  executed  his  note,  payable  one 
day  after  date  to  appellant  or  bearer,  and  the  old  note  was  delivered  to  re- 
spondent. This  last  note  was  reduced  to  judgment  in  1885,  in  the  sum  of 
$128.13.  .  In  the  mean  time,  and  before  suit  was  brought  on  said  note,  to-wit, 
in  1877,  the  respondent  claimed  a  homestead  against  an  execution  issued  out 
of  a  trial  justice's  court,  when  the  land  described  in  the  complaint  was  as- 
signed him;  the  return  of  the  appraisers,  with  a  plat  of  the  land  set  off,  be- 
ing filed  In  the  clerk's  office  29th  March,  1877.  The  object  of  the  action  be- 
low was  to  make  this  land  liable  to  appellant's  judgment  herein ;  the  appel* 
lant  contending  that  the  note  herein  sued  to  judgment  was  but  a  renewal  of 
the  note  given  in  1859  or  1860,  against  which  a  homestead  could  not  be 
claimed,  as  it  antedated  the  constitution  of  1868.  He  therefore  demanded 
judgment  that  all  proceedings  in  connection  with  the  assignment  of  said 
homestead  to  respondent  be  adjudged  illegal  and  void,  and  as  in  nowise  af- 
fecting plaintiff's  judgment;  and,  further,  that  the  land  be  sold,  the  proceeds 
to  be  applied,  or  so  much  thereof  as  may  be  necessary,  to  plaintiff's  judg- 
ment; the  balance,  after  payment  of  costs,  etc.,  to  the  respondent.    The  de- 
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fendant,  respondent,  answered,  claiming  that  the  note  sued  on  was  a  new 
contract,  and  could  not  affect  the  homestead  previously  adjudicated  to  him. 
All  issues  of  law  and  fact  were  refeiTed  to  the  master,  who  reported,  sustain- 
ing appellant's  view  of  the  case,  having  overruled  an  oral  demurrer  of  re- 
spondent, interposed  on  the  ground  that  the  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

On  hearing  this  report,  with  exceptions,  his  honor.  Judge  Norton,  over- 
ruled the  report,  and  dismissed  the  complaint,  with  costs,  in  a  short  order, 
simply  announcing  the  result,  without  stating  the  grounds  thereof.  We  sup- 
pose, however,  from  appellant's  exceptions,  that  his  honor  must  have  held — 
First,  that  the  note  of  appellant,  reduced  to  judgment  in  1885,  was  taken  in 
payment  of  the  old  note,  which  latter  note  was  thereby  extinguished,  and, 
the  note  of  1885  having  been  taken  since  the  constitution  of  1868,  the  judg- 
ment obtained  thereon  could  not  affect  the  claim  of  homestead;  and,  second^ 
even  if  this  was  not  the  case,  then  the  appellant  had  a  plain  and  adequate 
remedy  at  law  on  his  judgment,  and  in  that  view  the  complaint  did- not  state 
facts  constituting  a  cause  of  action  of  equitable  cognizance. 

The  first  question  is  a  mixed  question  of  fact  and  law;  the  question  of  fact 
being  whether  the  note  of  1885  was  intended  as  substitution  or  satisfaction 
of  the  note  of  1859.  The  master  found  it  was  substitution,  and  the  judge 
that  it  was  in  satisfaction.  The  question  is  one  of  intention,  which  must  be 
reached  by  the  facts;  the  intention  being  dependent  upon  the  proper  infer- 
ence to  be  drawn  from  said  facts.  The  testimony  is  very  meager;  only  one 
witness,  the  appellant,  having  been  examined  as  to  the  transactions  in  refer- 
ence to  the  notes.  He,  however,  states  two  facts,  about  which  there  is  no 
dispute,  and  which  it  seems  to  us  are  significant,  when  considered  together, 
and  which  sustain  the  conclusion  of  the  judge.  These  are  that  the  old  note 
was  reduced  from  $100  to  ^2.71,  and  that  the  old  note  was  then  delivered  to 
respondent.  By  the  reduction,  both  parties  must  have  understood  and  in- 
tended that  at  least  so  much  of  the  old  note  as  was  talien  off  was  given  up  and 
extinguished,  because  it  was  upon  the  agreement,  in  substance,  that  this 
should  be  done,  that  the  new  note  was  executed;  and  that  much  being  cer- 
tainly regarded  as  extinguished,  and  the  old  note  delivered  up,  we  think  with 
the  circuit  judge  that  the  fair  inference  must  be  that  the  new  note  was  in 
satisfaction  of  the  old,  and  that  the  only  claim  which  plaintiff  had,  after  this 
transaction,  upon  the  defendant,  was  through  and  by  said  new  note.  This 
being  so,  then  there  would  be  no  doubt  but'that  his  honor  applied  the  proper 
principle  of  law;  which  is  the  second  question,  above  referred  to.  If,  how- 
ever, there  be  doubt  as  to  the  conclusion  above,  we  ask,  has  the  appellant  a 
cause  of  action  for  his  equity  proceeding?  which  is  the  next  question  in  the 
case.  He  claims  that  he  has  a  judgment  based  upon  a  debt  contracted  before 
the  constitution  of  1868.  and  therefore  not  subject  to  a  homestead  exemption; 
that,  notwithstanding  this,  the  respondent  has  had  set  off  to  him  a  homestead 
in  the  lands  mentioned,  and  he  comes  into  court  on  its  equity  side,  and  prays 
judgment  that  said  homestead  proceedings  shall  be  declared  invalid  and  void. 
Admitting  plaintiff's  allegation  to  be  true,  where  is  the  inadequacy  of  his 
legal  renaedies?  There  Is  no  such  thing  as  a  homestead  as  against  a  debt  ante- 
dating tlie  constitution  of  1868;  and,  though  it  maybe  set  off  as  to  other  sub- 
sequent debts,  yet  this  in  no  way  affects  the  former  debt,  or  the  right  of  such 
creditor  to  enforce  collection  by  sale  of  such  homestead,  if  necessary.  If  the 
appellant  be  correct  as  to  the  character  of  his  judgment,  he  does  not  need  the 
order  of  the  court  of  equity  to  enforce  its  execution.  He  has  his  remedy 
without  this,  and  it  is  not  necessary  that  the  homestead  proceedings  com- 
plained of  should  be  declared  illegal  and  null  and  void,  as  demanded,  in  order 
that  he  might  apply  that  remedy.  Besides,  said  proceedings  were  not  illegal. 
The  homestead  was  set  off  therein  against  a  debt  which  did  not  bind  it,  and 
the  respondent  had  the  right  to  have  it  set  off;  at  least,  as  to  said  debt,  and 
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all  others  contracted  since  1868.  But  this  did  not  bar  the  appellant  if  his 
debt  was.  as  he  alleges,  anterior  to  1868.  As  to  that,  it  was  a  nullity,  and  is 
not  in  the  way  of  appellant.  So  that  even  if  our  conclusion  upon  the  facts 
had  been  that  the  note  of  1885  was  intended  as  a  substitution  for  the  old  note, 
instead  of  extinguishment  and  satisfaction,  we  think  his  honor  was  correct  in 
dismissing  the  complaint  for  the  want  of  a  sufficient  cause  of  action  to  sus- 
tain the  equity  proceeding  below. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit  court  be 
affirmed. 

MoIVER  and  McGowan,  JJ.,  concur, 

(28  S.  C.  119)  ^ 

Benson  o.  Gabbier. 
(Supreme  C&wn  of  South  Carolina.    February  23, 1888.) 

JusncBS  OT  THB  Pbaob— Pbocbedikos^Fulubb  to  Sign  Summons— Datb  ot  Thial* 

The  failure  of  a  trial  Justice  in  South  Carolina  to  sign  the  original  summons,  and 

his  action  in  fixing  the  date  of  trial  less  than  the  requisite  days  after  service,  are 

not  jurisdictional  defects,  and  are  cured  by  the  written  acceptance  of  a  copy  of  the 

summons,  and  an  appearance  and  defense  to  the  action. 

Appeal  from  common  pleas  circuit  court  of  Spartanburg  county;  Pbessley» 
Judge. 

Action  to  set  aside  judgment,  and  execution  issued  thereon,  brought  by 
Joha  M.  Benson  against  G.  D.  Carrier.  Judgment  for  defendant,  and  plain- 
tiff appeals. 

Melton  <fe  Barrett,  for  appellant.    Duncan  &  Sanders,  for  respondent. 

MoGowAN,  J.  This  action  was  brought  to  set  aside  a  judgment,  and  exe- 
cution  issued  thereon.  The  case  was  referred  to  J.  R.  Jennings,  Esq.,  as  ref- 
eree, when  it  appeared  that  the  judgment  was  originally  obtained  before  W. 
S.  Thomason,  Esq.,  a  trial  justice,  but  that  a  "transcript"  thereof  had  been 
regularly  filed  in  the  clerk's  office  of  the  court  of  common  pleas  for  Spartan- 
burg county.  The  ground  urged  for  setting  aside  the  judgment  was  that  the 
trial  justice,  at  the  time  he  rendered  the  judgment,  had  not  jurisdiction  either 
of  the  subject-matter  or  of  the  person  of  the  defendant.  From  the  judgment 
roll  filed  with  the  transcript  it  appeared  that  tlie  oiiuse  of  action  was  a  note 
for  $65;  that  there  was  in  the  case  a  summons  bearing  date  February  11» 
1882,  in  all  respects  regular  in  form;  but  that  the  trial  justice  had  omitted  to 
sign  his  name  opposite  the  seal,  prepared  for  his  signature.  This  unsigned 
original  summons,  and  the  note  sued  on  connected  therewith,  had  indorsed 
on  the  back  of  it,  the  following:  "On  docket  No.  64."  "The  State  of  South 
Carolina.  Q.  D.  Carrier  ys.  John  M.Benson.  Trial  Justice  Summons." 
"Trial  day,  February  18, 1882."  "Original."  "Due  and  legal  service  of  a 
copy  of  the  within  accepted  February  11,  1882.  [Signed]  John  M.  Ben- 
son." "Judgment  is  rendered  in  favor  of  the  plaintiff,  against  tlie  defend- 
ant, in  the  sum  of  sixty-nine  dollars  and  all  costs.  February,  1882.  [Signedl 
W.  S.  Thomason,  Trial  Justice."  All  this  appeared  from  the  judgment  roll 
alone.  But  the  defendant,  in  addition,  offered  (against  objection)  testimony 
tending  to  show  that  W.  S.  Thomason,  who  rendered  the  judgment,  is  now 
out  of  office;  that  he  turned  over  his  book  of  cases  tried  to  his  successor,  and 
it  is  now  lost;  that  the  omission  to  sign  the  original  summons  was  a  mere 
oversight  on  the  part  of  the  trial  justice,  who  thought  he  had  signed  it;  that 
the  copy  given  to  the  defendant  when  he  accepted  service  had  the  name  of  the 
trial  justice  attached,  and  that  the  time  fixed  for  trial  (less  than  20  days)  was 
appointed  at  the  instance  and  for  the  convenience  of  the  defendant  himself, 
who  admitted  in  writing,  "due  and  legal  service  of  summons  to  appear"  on 
that  day;  that  he  did  so  with  his  witnesses,  and  after  a  lengthy  trial,  and  in 
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his  presence,  Judgment  was  rendered  against  bim,  from  which  he  did  not  ap- 
peal. The  referee  foand»  as  matters  of  fact:  "(1)  That  the  defendant,  Ben- 
son, accepted  service  voluntarily,  and  at  his  own  instance  the  trial  day  was 
fixed;  (2)  that  defendant,  Benson,  appeared  for  trial  on  the  day  fixed  in  the 
original  summons,  with  liis  witnesses,  who  were  duly  sworn,  and  was  pres- 
ent when  judgment  was  rendered  against  him;  (3)  that  the  trial  justice  acted 
upon  the  summons  as  if  it  had  been  regularly  signed,  and  that  the  failure  to 
sign  the  same  was  an  oversight.  And,  as  matter  of  law,  that  the  complaint 
should  be  dismissed."  Upon  exceptions  to  this  report.  Judge  Pjbessley  con- 
firmed it,  and  dismissed  the  complaint;  whereupon  the  plaintiff  appealed  to 
this  court,  charging  error,  on  the  grounds  that  it  appeared  from  the  proceed- 
ings before  the  trial  justice  that  "(1)  no  summons  was  ever  issued  by  the 
trial  justice;  (2)  the  summons  was  not  served  but  seven  days  before  the  ren- 
dition of  said  judgment;  (3)  there  was  no  voluntary  appearance  before  the 
trial  justice." 

The  rule  is  that  a  judgment  regular  in  form,  and  rendered  by  a  court  of  gen- 
eral jurisdiction,  is  final.  All  presumptions  and  intendments  are  in  favor  of 
the  jurisdiction;  and  after  a  judgment  has  been  entered  it  is  considered  that 
it  ought  rather  to  be  sustained  than  defeated.  It  will  not  be  set  aside  for 
mere  irregularities  in  omitting  to  do  something  necessary  for  the  due  and  or- 
derly conduct  of  the  cause,  or  in  doing  it  in  an  unreasonable  time  or  improper 
manner.  In  such  case  the  court  will  not  do  more  than  afford  that  remedy 
which  is  obtained  by  writ  of  error  in  the  English  courts.  Moony  v.  Welcfi^ 
1  Mill,  Const.  64;  Garvin  v.  Garvin,  21  S.  C.  89.  But  the  rule  is  different  as 
to  the  judgment  of  an  inferior  court,  having  limited  jurisdiction,  in  which  the 
proceedings  must  show  everything  necessary  to  give  jurisdiction.  McCall  v, 
Coheuy  13  S.  C.  201;  Barron  v.  Dentj  17  S.'C.  75.  The  judgment  here  was 
"tran scripted"  into  the  court  of  common  pleas,  under  section  87  of  the  Code, 
which  declares  that  **from  that  time  the  judgment  shall  be  a  judgment  of  the 
circuit  court."  But,  as  the  objection  made  goes  to  the  very  existence  of  the 
judgment,  we  will  consider  it  still  as  simply  the  judgment  of  a  trial  justice 
court;  and,  so  considering  it,  we  concur  with  the  referee  and  circuit  judge 
that  it  was  not  made  to  appear  that  the  trial  justice  was  without  jurisdiction 
at  the  time  the  judgment  was  rendered,  but,  on  the  contrary,  that  he  had  ju- 
risdiction, both  of  the  subject-matter  and  of  the  person  of  the  defendant.  We 
think  that,  even  without  reference  to  the  parol  testimony,  the  proceedings 
show  that  the  trial  justice  had  jurisdiction  of  the  subject-matter,  which  was 
a  note  of  the  defendant  due  the  plaintiff  for  $65,  upon  which  the  judgment 
was  rendered.  Courts  of  trial  justices  are  not  courts  of  record,  but  their  ju- 
risdiction and  summary  modes  of  procedure  are  expressly  defined  in  section 
88  of  the  Code.  See  Doty  v,  Duvall,  19  S.  C.  146.  In  the  different  subdi- 
visions of  that  section  it  is  declared  that  "the  pleadings  may  be  oral  or  in 
writing;"  are  "not  required  to  be  in  any  particular  form,  but  must  be  such 
as  to  enable  a  person  of  common  understanding  to  know  what  is  intended. " 
"In  an  action  founded  on  an  account  or  instrument  for  the  payment  of  money 
only*  it  shall  be  sufficient  for  a  party  to  deliver  the  account  or  instrument  to 
the  court,  and  to  state  that  there  is  due  to  him  thereon,  from  the  adverse 
party,  a  specified  sum,  which  he  claims,"  etc.  It  is  not  alone  the  summons 
which  gives  jurisdiction  to  a  trial  justice.  If  the  omission  of  the  name  of  the 
trial  justice  on  the  original  summons  was  an  irregularity  of  procedure,  it  was 
surely  cured  by  the  written  acceptance  of  the  defendant.  See  Wicker  v.  Pope, 
6  Rich.  Law,  368. 

But  it  is  urged  that  the  trial  justice  never  acquired  jurisdiction  of  the  per- 
son of  the  defendant;  that  the  record  shows  that  he  accepted  service  on  Feb- 
ruary 11,  1882,  to  appear  seven  days  thereafter,  on  February  the  18th,  which 
was  an  illegal  summons,  as  the  demand  sued  on  was  more  than  $25;  and  that, 
excluding  the  parol  testimony,  it  must  be  presumed  that  the  judgment  on 
v.5s.E.no.5 — 18 
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February  18th  went  by  default,  and,  being  upon  insufficient  notice,  was  and 
is  void.  It  is  true  that  subdivision  16,  §  88,  Code,  declares  that;  *' where  more 
than  twenty-five  dollars  is  demanded,  the  complaint  shall  be  served  on  the 
defendant  twenty  days  *  *  *  before  the  day  tiierein  fixed  for  trial." 
This  undoubtedly  gave  the  defendant  a  right,  which,  as  he  saw  fit,  he  might 
or  might  not  avail  himself  of.  But  we  do  not  understand  that  this  is  a  juris- 
dictional requirement,  in  the  sense  that  it  may  not  be  waived,  and,  whether 
demanded  or  not,  the  twenty-days  notice  mtu/t  be  given,  on  pain  of  having  the 
whole  proceeding  set  aside  on  some  future  day,  at  the  option  of  the  defend- 
ant. The  record  in  the  case  shows  that  the  defendant  knew  the  time  and  place 
appointed  for  the  trial;  and  being  then  in  court,  by  viitue  of  his  acceptance 
of  service,  if  he  did  not  acquiesce,  it  was  his  duty  to  object,  and,  not  having 
done  so,  he  must  take  the  consequences.  Qenobles  y.  WesU  23  S.  G.  166; 
Waldrop  v.  Leonard,  22  S.  C.  120.  The  summons  may  be  served  by  the  **  writ- 
ten admission  of  the  defendant.  **  Code,  §  159.  "From  the  time  of  the  serv- 
ice of  the  summons  in  a  civil  action,  the  court  is  deemed  to  have  acquired  ju- 
risdiction, and  to  have  control  of  all  the  subsequent  proceedings.  A  volun- 
tary appearance  of  a  defendant  is  equivalent  to  personal  service  of  the  sum- 
mons upon  him.*'  Code,  §  160.  The  summons  was  served  by  "the  written 
admission  of  the  defendant,  on  February  11th,''  and  jurisdiction  was  then  ac- 
quired, Freem.  Judgm.  §  126.  This  case  differs  from  that  of  Barron  v. 
J)ent,  supra,  in  the  important  particular  that  there  the  proceedings  did  not 
show  that  there  had  been  legal  service  of  the  summons.  Mr.  Justice  McIveb, 
in  delivering  the  opinion  of  the  court,  rested  the  judgment  upon  the  ground 
that  there  was  an  "absence  of  any  evidence  that  the  sunmions  had  been  served 
on  the  defendant,  or  that  he  had  given  a  written  admission  of  service." 

The  judgment  of  this  coui-t  is  that  thegudgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  C.  J.,  and  MoIveb,  J.»  concur. 

(28  S.  C.  123) 

Bbown  et  al.  o.  Prevost  et  aZ. 
(Supreme  Court  of  South  CaroUmi.    February  28, 1888.) 
Husband  Aim  Wife— Sbparatb  Estatb— Liabilttt  fob  Husband's  Debts. 

A  mortgage  given  by  a  wife  upon  her  separate  estate  can  only  be  upheld  so  far 
as  it  was  given  to  secure  debts  contracted  for  the  benefit  of  the  estate,  and  where  a 
portion  oithe  debt  purporting  to  be  secured  by  the  mortgage  was  for  supplies  fur- 
nished the  husband,  such  amount  must  be  deducted  from  the  mortgage  in  comput- 
ing on  foreclosure  the  sum  due. 

Appeal  from  common  pleas  circuit  court  of  Oconee  county;  T.B.Frazer, 
Judge. 

This  action  was  brouglit  by  J.  Feaster  Brown  and  others  against  Anna  K. 
Prevost  and  husband  to  foreclose  a  mortgage.  From  the  decree  rendered  in 
the  case  the  defendants  appeal. 

Broylee  cfe  Simpson  and  Keith  <fe  Vemer,  for  appellants.  Brown  <fe  Trihhle 
and  W,  J,  Stribling,  for  respondents. 

Simpson,  C.  J.  It  appears  that  the  appellant  Anna  K.  Prevost,  in  January, 
1886,  executed  a  mortgage  covering  a  certain  tract  of  land  located  in  Oconee 
county,  her  separate  estate,  to  secure  a  note  of  herself  and  husband,  given  to 
the  respondents  for  $813.47;  also  another  mortgage  upon  the  same  land  on 
the  15lh  February,  1883,  to  the  defendant  E.  F.  Carter  to  secure  a  debt  of 
S400;  and  still  another  on  the  26th  of  January,  1886,  over  the  same  land,  to 
secure  a  debt  of  6208.08,  to  W.  F.  Barr.  At  the  time,  and  since  said  mort- 
gages were  executed,  the  said  Anna  K.  was  a  married  woman,  the  wife  of 
appellant  J.  Willett  Prevost.    The  plaintiffs,  respondents,  instituted  the  ac- 


Digitized  by 


Google 


I 

I  S.  C]  BROWN  V.  PREVOST.  275 

tion  below  to  foreclose  their  mortgage,  and  Carter  and  Barr  were  made  parties 
defendants.  Anna  K.  and  her  husband  answered,  denying  the  allegations  in 
the  complaint,  except  they  admitted  the  execution  of  the  mortgages,  stating, 
as  to  the  debt  of  the  respondents,  that  only  a  portion  thereof  was  for  supplies 
to  the  separate  estate  of  the  said  Anna  K.,  a  large  portion  being  for  family 
supplies,  which  the  said  Anna  K.  was  under  no  obligation  to  furnish;  and 
defendant  J.  Willett  Prevost  alleged  that  he  had  transferred  an  account  on 
one  Kichardson  to  the  respondents  as  collateral,  for  which  he  claimed  a  credit, 
or  return  thereof.  As  to  the  mortgage  to  E.  F.  Carter,  this  they  alleged  was 
to  secure  ^400,  advanced  to  the  husband.to  be  used  in  a  mercantile  partner- 
ship with  one  W.  E.  Andrews,  no  part  of  it  being  for  the  separate  estate  of 
the  said  Anna  K.,  she  having  given  the  mortgage  as  surety  of  her  husband. 
As  to  the  Barr  mortgage,  for  $208.08,  they  admitted  this  was  to  secure  the 
amount  mentioned,  advanced  for  supplies  for  the  separate  estate  of  the  said 
Anna  K.  Wherefore  they  asked  judgment  that  the  foreclosure  of  the  Brown 
mortgage  should  only  be  for  so  much  as  upon  production  of  their  books  should 
appear  to  be  for  supplies  to  the  separate  estate;  that  said  Browns  should  be 
required  to  proceed  to  collect  the  account  on  Richardson,  giving  credit  there- 
for to  said  appellants,  or  to  return  the  same;  and  denying  that  the  Carter 
mortgage  could  be  enforced.  Notice  was  given  in  the  summons  to  E.  F.  Car- 
ter and  W.  F.  Barr  that  no  personal  claim  was  made  upon  them.  They  were 
not  served  with  the  complaint  or  the  answer  of  Prevost  and  wife.  His  honor, 
T.  B.  Frazer,  held  upon  the  pleadings,  we  suppose,  as  no  testimony  appears 
in  the  case,  that  the  mortgages  were  valid  and  binding  upon  the  de Cendant 
Anna  K.  Prevost,  and  all  of  the  mortgagees  were  entitled  to  a  decree  of  fore- 
closure for  the  amount  due  on  their  respective  mortgage  debts,  and  he  referred 
the  case  to  the  master  to  ascertciin  and  report'  the  amounts  due,  and  their  re- 
spective priorities.  From  this  judgment  Prevost  and  w^lfe  have  appealed, 
consenting,  however,  that  Barr^s  mortgage  shall  be  foreclosed,  and  also  the 
Brown  mortgage  to  the  extent  of  the  supplies  furnished  the  separate  estate. 

After  the  recent  cases  on  the  question  involved  here  we  regard  it  to  be 
wholly  unnecessary  to  go  into  the  argument  again.  It  seems  to  us  only  nec- 
essary to  refer  to  the  cases  of  Hahenicht  v.  Rawls,  24  S.  C.  461,  and  Aultman 
(§  Taylor  Co,  v.  Hitsh,  2  S.  E.  Rep.  402,  to  the  doctrines  of  which  the  judgment 
here  is  in  direct  opposition,  in  so  far  as  it  decrees  liability  under  the  mort- 
gages not  based  on  supplies  furnished  the  seperate  estate  or  debts  contracted 
for  its  benefit,  it  being  admitted  that  the  several  mortgages  were  executed 
after  the  amendment  of  section  2037.  Oen.  St.,  discussed  and  construed  in  said 
cases.  Such  being  the  fact,  the  judgment  below,  as  an  entirety,  cannot  be 
sustained.  The  appellants,  however,  consent  that  the  Barr  mortgage  shall 
be  foi*eGlosed,  and  also  the  Brown  mortgage  to  the  extent  of  the  supplies  fur- 
nished the  separate  estate,  acknowledging  the  liability  of  said  estate  to  so 
much  of  the  claims,  and  to  this  end  it  is  the  judgment  of  this  court  that  as  to 
the  Barr  mortgage,  and  as  to  so  much  of  the  Brown  mortgage  as  secures  the 
amount  of  their  note  contracted  for  supplies  to  the  separate  estate,  the  judg- 
ment below  be  affirmed;  also  the  reference  to  the  master,  and  as  to  so  much 
as  decrees  that  E.  F.  Carter  is  entitled  to  foreclosure,  be  reversed.  Let  the 
case  be  remanded,  so  that  the  master  may  ascertain  the  amount  due,  with  the 
privilege  on  the  part  of  appellants  to  make  the  question  raised  in  their  answer 
as  to  the  Richardson  account  alleged  to  have  been  transferred  to  the  Browns 
as  collateral  to  their  mortgage  claim. 

McIVER,  J.,  concurs. 

McCjOWAN,  J.  I  concur  that  this  opinion  conforms  to  recent  judgments  of 
this  court. 


Digitized  by 


Google 


276  SOUTHEASTERN   REPOBTEB.  [Va. 

^^  ^*-  ^^^^  Smith  et  al  «.  Mayo. 

(.Supreme  Cowrt  of  Appeals  of  Virginia.    November  10, 1887.) 

JUBGHBNT— Bt  CONITBSSION— ENTBT  BT  ClERK. 

Under  Ck)de  Va.  1878|  o.  167,  §  42,  which  provides  that  jadgments  may  be  confessed 
in  the  clerk's  office,  and,  when  entered  of  record  by  him,  shall  be  valid,  the  clerk 
acting  as  a  ministerial  officer,  may  enter  a  judgment  by  confession  against  him- 
self. 

Appeal  from  circuit  court,  Powhatan  county;  A.  D.  Dickinson,  Judge. 

This  was  a  suit  brought  by  plaintiffs,  Smith  &  Ck>.,  to  have  a  judgment  Qon- 
fessed  by  A.  S.  Mayo,  clerk,  in  favor  of  Joseph  E.  Mayo,  declared,  null  and 
void,  and  for  other  relief.    Judgment  for  defendant,  and  plaintiffs  appealed. 

Coke  dk  FicTcerellt  for  appellants.     W.  W,  Cosby,  for  appellees. 

HiNTON,  J.  The  only  question  in  this  case  is  as  to  the  validity  of  a  certain 
Judgment  for  $2,525,  which  was  confessed  in  the  clerk's  office  of  the  circuit 
court  of  Powhatan  county  on  the  5th  day  of  May,  1880,  in  favor  of  one  Joseph 
E.  Mayo  by  A.  S.  Mayo,  the  then  clerk  of  that  court.  The  inquiry  arises  in 
this  way:  In  February,  1882,  the  appellants, — who  are  judgment  creditors 
of  said  A.  S.  Mayo,  surviving  partner  of  himself  and  one  M.  M.  Mayo,  de- 
ceased, and  upon  whose  judgment  execution  had  previously  issued,  and  re* 
turned,  "No  effects,"  instituted  their  suit  in  chancery  to  set  aside  a  certain 
deed  of  settlement  made  by  thei9ame  A.  S.  Mayo  in  favor  of  his  wife,  and  to 
have  the  real  estate  therein  mentioned,  subjected  to  thepaymentof  their  judg- 
ment. At  the  April  term,  1882,  of  said  circuit  court,  an  order  was  entered 
referring  the  cause  to  a  commission  to  inquire  and  report  the  consideration  of 
said  deed,  and  also  to  report  the  liens  upon  the  said  real  estate,  with  their 
priorities,  etc.  In  response  to  the  order  of  reference,  the  commissioner,  on 
the  25th  day  of  September,  1882,  filed  his  report,  in  which  he  stated  that  the 
deed  was  in  consideration  of  love  and  affection ;  that  the  debt  of  the  appel- 
lants  was  contracted  prior  to  the  execution  of  the  deed  of  settlement,  but  that 
their  Judgment  was  obtained  afterwards.  And  he  reported,  also,  as  the  first 
lien  upon  the  defendant's  real  estate,  the  judgment  in  favor  of  Joseph  E. 
Mayo,  now  sought  to  be  declared  null  and  void ;  and,  as  the  second  lien  on 
said  real  estate,  the  Judgment  of  the  appellants,  which  was  rendered  on  the 
5th  November,  1880.  To  this  report  the  appellants  duly  excepted,  on  the 
ground  that  the  defendant,  A.  S.  Mayo,  at  the  time  he  confessed  the  judg- 
ment in  favor  of  Joseph  E.  Mayo,  was  himself  the  clerk  of  Powhatan  circuit 
court,  and  that  a  confession  before  himself  as  clerk  was  null  and  void,  and  of 
no  effect.  On  the  14th  day  of  April,  1884,  the  cause  came  on  to  be  lieard, 
when  the  court,  overruling  the  exception,  sustained  the  report;  whereupon 
the  appellants  applied  for,  and  were  allowed,  this  appeal. 

Now,  is  this  judgment  of  necessity  a  nullity?  The  argument  for  the  appel- 
lants is,  in  brief,  that  it  is  a  maxim  of  the  law  that  no  man  can  be  a  judge  in 
his  own  cause;  that  the  clerk,  in  receiving  a  confession  of  Judgment,  exer- 
cises functions  which,  in  the  absence  of  legislative  enactment,  can  only  be 
performed  by  a  judge  while  actually  holding  his  court;  and  that  to  sustain 
such  a  Judgment  would  be  virtually  to  make  this  clerk  a  Judge  in  his  own  case; 
and  the  cases  of  Brozcm  v.  Hume,  16  Grat.  458;  Bowers  v.  Bowers,  29  Grat. 
697;  Davis  r.  Beazley,  75  Va.  495, — are  cited  as  tending  to  support  this  view. 
But,  whatever  force  may  be  attributed  to  this  reasoning  in  a  proper  case,  it  is 
plain,  in  our  judgment,  that  it  is  entitled  to  little  or  no  weight  in  a  case  like 
the  present,  where  tlie  construction  is  controlled  by  the  terms  of  the  statute. 
By  section  42,  c.  167,  Code  1873,  it  is  provided  that,  "in  any  suit,  a  defend- 
ant may  confess  a  Judgment  or  decree  in  the  clerk's  office  for  so  much  prin- 
cipal and  interest  as  the  plaintiff  may  be  willing  to  accept  a  judgment  or  de- 
cree for.    The  same  shall  be  entered  of  record  by  the  clerk  in  the  order  or 
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minute  book,  and  be  as  final  and  as  valid  as  entered  in  court  on  the  day  of 
such  confession,  except,"  etc. ;  and  then  follows  a  provision  giving  the  court 
control  over  the  proceedings  in  the  clerk's  oflSce,  which  has  no  application  to 
this  case.  Now,  in  cases  like  the  present, — that  is,  in  cases  of  statutory  con- 
fessions of  judgment, --the  duties  of  the  clerk  are  purely  ministerial;  and  he 
acts,  to  use  the  language  of  Mr.  Freeman,  *'a8  the  agent  of  the  statute,  in  re- 
ceiving and  entering  such  confession  of  judgment"  Preem.  Judgra.  §  129. 
Now,  can  any  good  reason  be  perceived  why  he  may  not  perform  this  duty  as 
well  for  himself  as  for  another?  As  was  said  by  this  court  in  the  case  of 
Shadrack's  AdmW  v.  WooTfolk,  32  Grat.  716:  "The  validity  of  the  judgment 
arises  from  the  confession, — ^the  actual  consent  of  the  defendant, — and  not 
from  the  entry  of  the  clerk;"  and  certainly  this  consent  will  be  as  clearly  evi- 
denced if  written  out  and  entered  by  the  defendant,  albeit  he  himself  should 
be  the  clerk,  as  it  could  be  if  it  were  received  and  recorded  by  another.  Be- 
sides, the  language  of  the  statute  is  broad  enough  to  include  the  case  of  a 
clerk  who  is  himself  a  debtor;  and  any  other  construction  of  the  statute  would 
deprive  the  creditors  of  any  such  clerks  of  the  benefit  of  the  provisions  of  this 
statute,  without  any  adequate  reason  which  we  are  able  to  conceive  of.  There 
is  nothing  in  the  cases  cited  for  the  appellants  in  conflict  with  these  views. 

Without  pursuing  the  subject  further,  it  is  only  necessary  to  add  that  we 
think  the  decree  appealed  from  is  right,  and  must  be  affirmed. 

Lewis,  J.,  absent. 

(84  Va.  478) 


WooDSON  t).  Wood. 
{Supreme  Cawrt  of  Appeals  of  Virginia,    February  9,  ISSS.) 

L   PaRTNBBSHIP— AUTHOBITT  OF  PaRTNEB — ^DlBSOLUTIOK. 

p.  and  W.  dissolved  partnership,  and  by  the  notice  of  dissolution  either  partner 
was  authorized  to  use  the  firm  name  in  liquidation.  P.  afterwards  took  from  a 
debtor  of  the  firm,  in  settlement,  a  negotiable  note,  payable  to  "P.  and  W.  in  liqui- 
dation," which  he  afterwards  transferred  to  plaintiff  hy  like  indorsement,  **P.  & 
W.  in  liquidation. "  Held,  that  an  instruction  to  the  jury,  that  it  devolved  upon 
defendant  W.,  who  denied  his  liability,  to  show  that  it  was  not  used  for  partner- 
ship purposes,  otherwise  they  must  nnd  for  plaintiff,  is  error,  as  it  improperly 
throws  the  burden  of  proof  on  defendant. 
Sl  Same. 

Where  a  negotiable  note,  payable  to  "P.  &  W.  in  liquidation.  '*was  indorsed  in  the 
same  style  hy  P.,  without  authority  from  W.,  the  assignee  is  thereby  charged  with 
notice  of  the  dissolution  of  the  firm  of  P.  and  W.,  and  W.  is  not  bound  by  the  in- 
dorsement. 

Error  to  circuit  court.  Prince  Edward  county;  Henry  E.  Blair,  Judge. 

Richard  Wood  brought  this  action  against  C.  B.  Palmore,  John  B.  Palmore, 
and  B.  B.  Woodson,  partners  and  members  of  the  lirm  of  Palmores  &  Wood- 
son, as  indorsers  in  the  firm  name,  on  a  negotiable  note.  Judgment  for  plain- 
tiff, from  which  defendant,  Woodson,  brings  error. 

J,  P.  Fitzgerald,  J.  O.  Reynolds,  and  Samuel  T.  Coleman,  for  plaintiff  in 
error.    P.  W,  McKinney,  for  defendant  in  error. 

Lacy,  .T.  This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court  of  Prince 
Edward  county,  rendered  at  the  March  term,  1885.  The  case  is  as  follows: 
The  mercantile  firm  of  Palmores  &  W^oodson.  doing  business  at  Ca  Ira.  in 
Cumberland  county,  on  the  14th  of  October,  1871,  was  dissolved  by  mutual 
consent,  and  notices  thereof  published  in  "The  New  Commonwealth,"  a  news- 
paper published  in  Parmville,  a  town  in  the  vicinity,  as  follows: 

"Notice.  The  business  heretofore  existing  under  the  firm  and  style  of 
Palmores  &  Woodson  is  this  day  dissolved  by  mutual  consent.  Either  of  the 
partners  is  authorized  to  use  the  name  of  the  firm  in  liquidation. 

"Palmores  &  Woodson. 

**Ca  Ira,  Cumberland,  October  11, 1871r 
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"Dr.  C.  B.  Falmore  and  John  K.  Palmore,  Jr.,  will  continue  the  business 
at  Ca  Ira,  under  the  firm  and  style  of  C.  B.  Falmore  &  Brother. 

"Octol9-2w." 

Subsequently,  on  the  18th  day  of  April,  1872,  George  William  Palmore,  a 
brother  of  0.  B.  and  J.  B.  Palmore,  made  his  note,  payable  to  ''Palmores  & 
Woodson  in  liquidation,"  for  $711.60,  at  90  days,  payable  at  the  Commercial 
Savings  Bank,  at  Farmville,  Virginia,  which  note  was  indorsed  by  the  Pal- 
mores,  '*Palmores  &  Woodson  in  liquidation,"  and  negotiated.  In  April, 
1876.  the  defendant  in  error,  Bicliard  Wood,  instituted  suit  on  this  note,  claim- 
ing to  be  the  owner  thereof,  against  B.  B.  Woodson,  C.  B.  Palmoi*e,  and  J. 
B.  Palmore,  late  merchants  and  partners,  trading  under  the  name  and  style 
of  Palmores  &  Woodson,  seeking  to  hoid  the  late  firm  responsible  because  of 
the  indorsement  thereon  by  the  Palmores  of  the  dissolution  of  "P;dmores  & 
Woodson  in  liquidation."  The  Palmores  made  no  defense,  and  as  to  them 
judgment  went  by  default,  but  Woodson  defended  the  action,  and  after  the 
suit  was  removed  to  Farmville,  the  county  seat  of  Prince  Edward  county,  the 
trial  was  had  on  the  defenses  of  Woodson,  which  were,  first,  nil  debeU  and  two 
special  pleas  under  oath.  "First,  That  the  indorsement  •  Palmores  &  Wood- 
son in  liquidation  '  was  made  by  the  PalmortfS  not  in  the  scope  of  the  business 
of  the  late  firm,  nor  in  the  course  thereof,  not  to  carry  on  nor  to  aid  the  car- 
rying on  the  said  business,  nor  for  any  purpose  connected  therewith,  but  as 
an  accommodation  to  George  W.  Palmore  without  the  knowledge  or  consent 
of  said  Woodson,  and  after  the  firm  of  Palmores  &  Woodson  had  been  dis- 
solved, and  had  ceased  to  exist,  and  had  ceased  to  do  business,  and  after  no- 
tice thereof  had  been  published.  Second.  That  he  did  not  sign  the  said  in- 
dorsement, nor  authorize  any  other  person  to  sign  the  said  names  of  Palmores 
&  Woodson  for  him,  and  that  at  the  time  the  notice  was  made  and  rendered 
he  was  not  a  member  of  such  alleged  firm  of  Palmores  &  Woodson."  At  th? 
trial  the  plaintlif  offered  no  evidence  except  the  note.  The  defendant  proved 
the  dissolution  of  the  firm  in  October,  1871,  and  produced  the  notice  published 
in  the  newspaper  of  such  dissolution  as  set  forth  above,  and  proved  that  no- 
tice was  posted  at  the  former  place  of  business  in  Ca  Ira  to  the  same  effect; 
that  the  indorsement  made  on  the  note  was,  he  believed,  made  by  one  of  the 
Palmores,  who  had  so  indorsed  the  note  without  his  knowledge  and  consent, 
and  that  he  knew  nothing  of  what  disposition  was  made  of  said  note,  nor  the 
proceeds  arising  thereon,  and  did  not  know  for  what  purpose  it  was  given. 
This  was  not  contradicted  nor  denied  by  the  plaintiff,  who  claimed  the  right 
to  recover  on  the  evidence  afforded  by  the  note,  and  asked  for  and  obtained 
from  the  court  the  following  instruction :  "The  court  instructs  the  jury  that 
the  presumption  of  law  is  that  a  note  executed  by  a  firm  is  for  partnership 
purposes,  and  within  the  scope  of  the  partnership  business,  if  the  note  was 
given  while  the  partnership  was  in  existence,  and  that  if  the  notice  of  disso- 
lution authorized  the  partners  to  use  the  name  of  the  firm  in  liquidation,  and 
that  the  note  in  question  shows  upon  its  face  that  it  was  so  indorsed,  it  de- 
volvesupon  the  d^endant  to  show  that  it  was  not  used  for  partnership  pur- 
poses;  and,  unless  they  believe  from  the  evidence  that  it  was  not  used  for 
partnership  purposes,  they  must  find  for  the  plaintiff," — ^and  gave  certain  in- 
structions not  objected  to,  asked  for  by  the  defendant,  which  are  not  claimed 
to  be  erroneous.  But  the  defendant  excepted  to  the  foregoing  instruction 
asked  for  by  the  plaintiff  and  given  by  the  court.  Verdict  was  rendered  for 
the  plaintiff  for  the  amount  claimed,  which  verdict  the  court  refused  to  set 
aside  at  the  motion  of  the  defendant,  who  again  excepted,  and,  judgment  be- 
ing rendered  in  accordance  with  the  verdict,  the  defendant  brought  the  case 
here  by  writ  of  error. 

The  fii*st  assignment  of  error  to  be  considered  here  is  the  action  of  the  court 
in  giving  the  said  instruction,  and  in  refusing  to  set  aside  the  verdict  for  er- 
ror appearing  in  the  said  instruction.    Nothing  is  better  settled  than  that  the 
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power  of  a  partner  CMses  npon  the  dissolution  of  the  firm,  and  the  surviving 
partners  or  ex-partners  can  enter  into  no  contract  which  will  bind  the  estate 
of  the  deceased  (in  case  of  a  surviving  partner)  or  the  other  members  of  the 
firm  in  the  case  of  ex-partners^  except  such  as  is  necessary  or  appropriate  in 
settling  the  affairs  of  the  concern.  ^  Dissolution  operates  as  a  revocation  of  all 
authority  for  making  new  contracts.  It  does  not  revoke  the  authority  to  ar- 
range, liquidate,  settle,  and  pay  those  created."  **The  power  of  a  surviving 
partner  does  not  extend  to  giving  a  note,  drawing  a  check,  or  accepting  a  bill 
in  the  firm's  name."  1  Daniel,  Neg.  Inst.  §  370;  Darling  v,  March,  22  Me. 
184;  Gale  v.  Miller,  54  N^.  Y.  536;  Morrison  v.  Perry,  11  Hun.  33.  Where 
a  note  is  issued  by  a  partner  after  dissolution  it  will  not  bind  the  other 
partners,  even  though  given  for  a  debt  due  by  the  firm.  1  Daniel,  Neg.  Inst. 
I  371;  Whitman  v.  Leonard,  3  Pick.  177;  Bank  v.  Humphreys,  1  McCord, 
388;  Haddock  v.  Crocheron,  82  Tex.  276.  If  authorized  verbally  or  in  writ- 
ing one  ex-partner  may  bind  the  firm,  after  diss(^ution,.a«  a  party  to  a  bill  or 
note,  but  authority  to  settle  or  close  up  the  business  of  the  firm  does  not  im- 
ply authority  to  one  partner  after  dissolution  to  give  a  note  in  the  name  of 
the  firm  for  the  firm^s  debt»  or  to  renew  one  given  before  the  dissolution.  Kor 
will  authority  to  give  or  renew  a  note  be  implied  by  authority  *'to  settle  bus- 
iness of  the  firm  and  sign  its  name  for  that  purpose;"  "to  use  the  name 
of  the  firm  in  liquidation  of  past  business;"  "to  settle  all  demands  in  favor  of 
or  against  the  firm ;"  or  by  the  use  of  any  similar  expression.  1  Daniel,  Neg. 
Inst.  §  373;  MaHin  v.  Kirk,  2  Humph.  529;  Lockioood  v.  Comstock,  4  Mc- 
Lean, 383.  The  case  of  Haddock  v.  Crocheron,  supra,  decided  In  the  su- 
preme court  of  Texas,  in  1869,  (32  Tex.  276,)  is  a  case  much  in  point.  In 
chat  case  Justice  Ld^dlet,  speaking  for  a  unanimous  court,  said:  "There  is 
really  but  a  single  question  presented  for  our  consideration  by  this  record, 
and  that  is,  can  one  partner,  ♦  •  •  after  a  dissolution  *  *  *  of  the 
partnership,  by  a  novation  general,  or  by  a  new  engagement  with  his  creditor, 
in  consideration  of  being  discharged  and  released  from  a  liability  contracted 
during  the  existence  of  the  firm,  bind  the  retired  partner  by  such  new  engage- 
ment or  new  obligation?  This  is  not  now  an  open  question  in  this  state. "  In 
8peake  v.  White,  14  Tex.  368,  it  was  decided  that  "the  acknowledgment  of  an 
antecedent  indebtedness  by  one  partner,  after  dissolution,  did  not  bind  the 
firm. "  In  White  v.  Tudor,  24  Tex.  641,  it  is  even  held  that  a  general  author- 
ity to  one  partner,  after  dissolution,  to  settle  the  business  ot  the  firm  does 
not  warrant  him  to  "give  a  note  in  the  name  of  the  firm  for  a  firm  debt, 
or  to  renew  one  given  before  the  dissolution."  This  general  concession 
and  these  authoritative  decisions  upon  the  vital  point  in  this  case  supersede 
the  necessity  of  investigating  the  propriety  of  the  exclusion  of  the  testimony 
in  relation  to  the  entries  of  the  creditor.  For  the  proof,  if  it  had  been  admit- 
ted, would  only  have  conduced  to  prove  that  the  partner  had  executed  new 
notes,  after  dissolution,  for  an  existing  obligation  of  the  firm  which  would 
not  be  binding  upon  the  retired  partner,  according  to  the  decisions  of  this 
court.  Nor  does  the  fact  of  the  want  of  knowledge  of  the  dissolution  in  the 
creditor,  up  to  the  time  of  giving  the  new  obligation,  alter  the  force  and  effect 
of  this  new  arrangement,  since  the  knowledge  was  necessarily  brought  home 
to  him  at  the  time  of  the  arrangement  by  the  contracting  partners  signing  the 
firm  name  "in  liquidation.^^  In  the  case  of  Wilson  v,  Forder,  20  Ohio  St. 
j  95,  decided  in  the  supreme  court  of  Ohio  in  1870,  Judge  White  said:   "After 

I  the  dissolution  of  the  firm  neither  partner  was  authorized  to  renew  the  firm 

notes.    There  was  no  express  authority,  and  the  law  does  not  imply  it;"  cit- 
I  ing  Palmer  v.  Dodge,  4  Ohio  St.  21.    In  that  case  Judge  Ranney,  in  an  elab- 

I  orate  and  able  opinion,  reviews  this  subject.    He  says:   "As  the  dissolution 

I  finds  the  engagements  of  the  company,  they  must  remain  until  liquidated  and 

I  paid,  unless  all  the  partners  consent  to  come  under  new  engagements  or 

\  (Otherwise  change  their  character."     Speaking  of  the  following  words  ap- 
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pended  to  the  notice  of  dissolution,  to-wit,  "the  remaining  unsettled  business 
of  the  firm  will  be  adjusted  by  E.  Short,  who  is  hereby  authorized  to  close  all 
business  transactions  of  the  late  firm/'  he  said:  "There  is  not  one  word  in  it 
to  indicate  an  intention  to  confer  upon  him  the  authority  to  create  new  obli- 
gations. He  is  therefore  remitted  to  his  power  as  a  partner;  and,  considered 
in  tliat  light,  it  is  very  clear  he  possessed  no  such  authority.  The  ele- 
mentary books  and  adjudged  cases  speak  an  almost  uniform  language  upon 
the  subjept."  In  the  case  o(  Abel  v.  JSutton,  S  Esp.  110,  which  is  cited  as  the 
leading  case  on  this  subject  in  England,  a  promissory  note  due  to  the  firm  at 
the  time  of  the  dissolution  was  afterwards  indorsed  in  the  name  of  the  firm  by 
a  partner  who  had  authority  to  settle  and  liquidate  the  partnership  effects, 
of  wiiich  notice  had  been  given  in  the  Gazette,  suit  was  brought  by  the  in- 
doi*see  to  charge  all  the  members  of  the  firm  as  indorsers  of  the  note.  For 
the  plaintiff  it  was  insisted — First,  that  if  the  note  existed  before  the  dissolu- 
tion, a  partner,  having  authority  to  settle  and  liquidate  the  partnership  ac- 
counts, had  a  right  to  put  the  partnership  name  upon  it,  and  that  a  bona  fide 
holder  might  resort  to  all  the  partners;  second,  that  if  the  partner  indorsing 
raised  money  by  the  sale  of  the  note,  and  applied  it  in  payment  of  the  partner- 
ship debts,  it  was  money  had  and  received  to  the  use  of  the  partners,  and  all 
would  be  liable.''  Lord  Kenyon  most  emphatically  denied  both  of  these 
propositions,  and  held  that  a  recovery  could  not  be  had  on  the.  indorsement 
or  on  the  money  counts  against  any  but  the  indorsing  partner.  He  says: 
"To  contend  that  this  liability  to  be  bound  by  the  acts  of  his  partner  extends 
to  time  subsequent  to  the  dissolution,  is  In  my  mind  a  most  monstrous  prop- 
osition, A  man  in  that  case  can  never  know  when  he  is  to  be  at  peace  and 
retired  from  all  the  concerns  of  the  partnership. "  In  that  country,  from  that 
day  to  this,  there  has  been  a  constant  and  most  decided  leaning  against  giving 
effect  to  new  contracts,  notes,  or  other  instruments  made  by  the  partner  for 
the  firm,  after  dissolution,  as  will  be  seen  by  the  cases  of  Pindar  v.  WilkSt  1 
Marsh.  248;  Kilgore  v.  Finleyson,  1  H.  Bl.  155.  See  Hackley  v.  Patricks  3 
Johns.  536;  Martin  v.  Walton^  1  McCord,  16;  Sandford  v.  Nickles,  4  Johns. 
227;  Bank  v.  Norton,  1  Hill,  572.  In  that  case  the  court,  after  reviewing 
the  Ciises  of  Abel  v.  Sutton,  Martin  v.  Walton,  and  Hackley  v.  Patrick,  said: 
"These  were  all  cases  of  express  authority  to  settle  after  dissolution,  yet  the 
first  holds  that  the  power  did  not  extend  to  indoraing  a  partnership  note, 
even  in  liquidation  of  the  partnership  debt.  In  the  second  it  was  denied  to 
be  a  power  of  renewal;  and  in  the  third  a  power  of  adjustment  was  denied  to 
operate  as  an  authority  to  sign  an  account  stated.  In  the  case  at  bar  an 
express  power  to  use  the  name  is  given,  but  it  is  confined  to  the  purposes  of 
adjustment,  (settlement.)  The  words  did  not  work  an  extension  of  power  in 
any  respect  beyond  the  form  of  doing  the  business."  The  case  of  Parker  v. 
Macomber,  decided  by  the  supreme  court  of  Massachusetts,  and  reported  in 
18  Pick.  509,  is  to  the  same  effect;  also  the  case  of  Perrin  v.  Keene,  19  Me. 
357,  and  Darling  v.  March,  22  Me.  184.  In  the  supreme  court  of  the  United 
States,  in  Bell  v.  Morrison,  it  was  said:  "The  light  in  which  we  are  disposed 
to  consider  this  question  is  that,  after  a  dissolution  of  a  partnership,  no 
partner  can  create  a  cause  of  action  against  the  other  partners  except  by  a  new 
authority  communicated  to  him  for  that  purpose.  It  is  wholly  immaterial 
what  is  the  consideration  which  is  to  raise  such  cause  of  action;  whether  it 
be  a  supposed  pre-existing  debt  of  the  partnership,  or  any  auxiliary  consider- 
ation which  might  prove  beneficial  to  them,  unless  adopted  by  them,  they  are 
not  bound  by  it."  1  Pet.  852.  See,  also.  Woodford  v.  Dorwin,  3  Vt.  82,  and 
Long  V.  Story,  10  Mo.  636.  In  this  last  case  the  court  said:  "  The  principle  is 
well  established  that,  after  the  dissolution  of  a  partnership,  one  partner  can- 
not bind  the  other  by  drawing  a  note  in  the  partnership  name,  unless  he  has 
&  particular  power  vested  in  him  for  that  purpose.  A  general  authority  to 
settle  the  partnership  concerns  does  not  create  such  a  power. "    In  Humphries 
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V.  Chastain,  5  Ga.  166,  it  was  said  "that,  after  the  dissolution  of  a  copart- 
nership, one  copartner  cannot  bind  the  other  by  Indorsing  a  note  in  the  co< 
partnership  name  is,  we  think,  well  settled  both  upon  principle  and  upon 
authority,  and  that  the  note  so  indorsed  is  in  payment  of  a  debt  due  by  the 
copartnership  makes  no  difference."  In  the  case  of  Sanclford  v.  Nickles, 
supra,  the  court  said,  per  Yates,  J.:  "The  decided  manner  in  which  Lord 
Kenyon  {Abel  v.  Sutton,  supra)  denies  the  right  of  one  partner,  after  disso- 
lution of  the  partnership,  to  indorse  bills  given  before,  if  he  even  had  author- 
ity to  settle  the  partnership  accounts,  induces  me  to  believe  the  doctrine  is 
settled.  It  would  be  a  peculiar  hardship  to  put  a  partner  retired  from  the 
whole  concern  so  completely  in  the  power  of  the  other  as  to  charge  him  by 
negotiating  bills  given  during  the  partnership.  This  power  being  denied,  it 
follows  that  they  must  all  join  in  the  transfer  of  a  bill  negotiated  after  the  dis- 
solution for  the  purpose  of  vesting  the  title  in  the  indorsee."  In  the  case  of 
Fellows  V.  Wymarif  33  N.  H.  355,  Chief  Justice  Ferley  said:  "One  partner, 
after  dissolution,  may  sell  and  dispose  of  the  partnership  property  for  the 
benefit  of  the  partnership,  and  to  wind  up  its  concerns,  but,  as  a  general  rule, 
he  cannot  create  any  new  contracts  or  obligations  binding  on  the  partnership, 
and  the  indorsement  of  securities  belonging  to  the  firm  falls  under  this  gen- 
eral rule.  The  cases  which  hold  that  one  partner,  after  dissolution,  cannot 
indorse  a  note  or  bill,  have  been  determined  with  a  view  of  protecting  one 
partner  from  a  responsibility  which  might  be  created  against  him  in  conse- 
quence of  the  negotiation  of  the  bill  or  note,  and  an  authority  to  settle  the 
partnership  business  does  not  authorize  a  partner,  after  dissolution,  to  indorse 
the  negotiable  paperof  the  firm,  though,  with  such  an  authority,  he  may  trans- 
fer a  note  payable  to  bearer  by  delivery."  In  the  case  of  Myatts  v.  Bell,  41 
Ala.  231,  Justice  Byrd  said:  "By  that  law  (the  law  of  partnerships)  one 
partner,  after  the  dissolution  of  the  firm,  has  no  authority  in  law  to  renew  a 
promissory  note  made  by  the  partnership  by  signing  the  partnership  name,  and 
thereby  bind  the  partners;  but  it  would  be  the  note  of  the  partner  executing 
it,  and  binding  on  him;"  citing  Cunningham  v.  Bragg,  37  Ala.  436;  and 
Pars.  Partn .  391,  and  references  t  and  u.  Mr.  Story  says,  (Story,  Prom.  Notes, 
§  125:)  "But  where  the  partnership  is  dissolved  during  the  life-time  of  the 
partners,  neither  partner  can  afterwards  indorse  a  note  payable  to  the  firm  in 
the  name  of  the  firm;"  citing  Story,  Partn.  §  323.  In  section  322  of  the 
last-named  work  it  is  said:  "None  of  the  partners  can  create  any  new  con- 
tracts or  obligations  binding  upon  the  partnership;  none  of  them  can  buy  or 
sell  or  pledge  goods  on  account  thereof;  none  of  them  can  indorse  or  transfer 
the  partnership  securities  to  third  persons,  or  in  any  other  way  make  their 
acts  the  acts  of  the  partnerships;  in  short,  none  of  them  can  do  any  act  or 
make  any  disposition  of  the  partnership  property  or  funds  in  any  manner  in- 
consistent with  the  primary  duty  now  incumbent  upon  all  of  them  of  wind- 
ing up  the  whole  concerns  of  the  partnership;"  citing  Gow,  Partn.  c.  5,  §  2, 
p.  230;  Crawshay  v.  Collins,  15  Ves.  218,  226,  opinion  of  Lord  Eldon.  In 
Byles,  Bills,  marg.  p.  52,  it  is  said:  "After  a  dissolution,  and  due  notice  there- 
of, the  ex-partners  become  tenants  in  common  of  the  partnership  effects,  and 
their  autJiority  as  mutual  agents  is  at  an  end.  One  partner  cannot,  therefore, 
indorse  in  the  name  of  the  firm  a  bill  which  belonged  to  the  firm,  but  all  must 
join,  though  the  ex-partner  indorsing  has  authority  to  settle  the  partnership 
affairs. "  "I  even  doubt  much, "  says  Lord  Kenyon,  "  if  an  indorsement  were 
actually  made  on  a  bill  or  note  before  the  dissolution, — but  the  bill  or  note 
were  not  sent  into  the  world  until  afterwards, — whether  such  Indorsement 
would  be  valid."  Abel  v.  Sutton,  supra.  Citing  Lockioood  v.  Comstock, 
supra,  and  the  case  in  this  court  of  Parker  v.  Cousins,  2  Grat.  372.  In 
2  Gollyer,  Partn.  §  541,  it  is  said:  "When  a  bona  fide  dissolution  has  taken 
place,  the  retiring  partners  are  not  to  be  bound  by  instruments  negotiated  in 
the  name  of  the  original  firm  after  such  dissolution,  even  though  they  are 
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negotiated  bya  partner  authorized  to  settle  the  partnership  concerns."  "After 
dissolution,  no  valid  draft,  acceptance,  or  indorsation  can  be  made  by  the 
firm,  and  it  Is  no  authority  to  do  so  if  any  one  partner  is  in  the  notice  em- 
powered to  receive  and  pay  the  debts  of  the  company.  The  indorsation,  draft, 
or  acceptance  must  be  done  by  all  the  partners  or  by  one  specially  empowered 
to  act  for  them,** 

The  instruction  given  by  the  circuit  court  and  excepted  to  is  in  direct 
opposition  to  these  well-settled  principles.  The  jury  were  instructed  that 
the  words  "in  liquidation"  put  the  burden  of  proof  upon  the  defendant  to 
show  that  the  note  was  not  used  for  partnership  purposes,  and  that,  unless 
they  believed  that  it  was  not  used  for  partnerehip  purposes,  they  must  find 
for  the  plaintiff.  The  note  showed  that  it  was  given  after  the  dissolution  of 
the  firm.  It  was  dated  long  afterwards,  and  the  Indorsement  thereon  "in  li- 
quidation** has  been  often  held  to  give  notice  of  the  dissolution  of  the  part- 
nership, and,  that  being  so,  it  is  settled  law  that  no  recovery  could  be  had 
thereon  against  the  other  partner,  and  the  jury  should  have  been  so  instructed, 
and  a  verdict  and  judgment  rendered  for  the  defendant  Woodson  and  the 
suit  as  to  him  dismissed. 

The  judgment  of  the  said  circuit  court  will  therefore  be  reversed  and  an- 
nulled. 


(84  Va.  474) 

Stone  et  ah  f>.  Lewis'  Adm'r  et  ah 
(Supreme  Court  of  Appeals  of  Virginia.    February  9, 1888.) 

WiLir-CoNSTRUCTioN— "Surviving  Children.  *» 

After  devising  certain  real  estate  to  his  wife  for  life,  the  testator  then  provided 
that  after  her  death  the  propertv  should  he  sold,  and  uie  proceeds  equally  divided 
among  his  surviving  brothers  and  sisters,  and  the  children  of  such  as  might  be  dead, 
share  and  share  alike.  Heldy  that  the  word  "surviving'*  referred  to  those  surviv- 
ing at  the  testator's  death. 

Appeal  from  circuit  court,  Loudoun  county. 

Catherine  T.  S.  Stone  et  ah  filed  a  bill  against  Lewis'  administrator  et  ah, 
praying  for  the  construction  of  the  will  of  Joseph  Lewis,  and  the  distribution 
of  certain  property.    From  the  decree  rendered  in  the  case  Stone  et  at.  appeal. 

/.  H,  Alexander  and  /.  W.  Foster,  for  appellants.  /.  B.  McCahle  and 
Meredith  <&  Cocke,  for  appellees. 

Lewis,  P.  The  question  in  this  case  depends  upon  the  true  construction 
of  the  third  clause  of  the  will  of  Joseph  Lewis,  deceased,  who  died  in  the 
county  of  Loudoun  in  1834.  By  the  second  clause  of  his  will  the  testator  de- 
vised the  tract  of  land  upon  which,  at  the  date  of  the  will,  he  resided,  contain- 
ing about  440  acres,  to  his  wife  for  her  life;  and  by  the  third  clause  it  is  pro- 
vided  as  follows:  "After  the  decease  of  my  wife,  and  as  soon  thereafter  as 
my  executors  shall  deem  fit  and  expedient,  it  is  my  will  and  desire  that  the 
plantation  on  which  I  now  reside  be  sold  by  them  to  the  best  advantage,  either 
as  a  whole  or  in  separate  parcels,  and  the  proceeds  thereof  equally  divided 
among  my  surviving  brothers  and  sisters,  and  the  children  of  such  of  my 
brothers  and  sisters  as  may  be  dead,  share  and  share  alike." 

The  question  is  whether  the  words  of  survivorship  here  employed  relate  to 
the  period  of  the  testator's  death,  or  to  that  of  the  death  of  the  life- tenant; 
the  latter  having  survived  the  testator  52  years.  The  circuit  court,  by  the 
decree  complained  of,  sustained  the  former  view,  and  we  think  correctly.  In 
Uansford  v.  Elliott,  9  Leigh,  79,  it  was  held,  after  a  careful  review  of  the 
caines,  that  whenever  the  words  "survivors"  and  "surviving"  are  used  in  a 
will,  without  manifesting  any  special  intent  to  the  contrary,  the  safest  and 
soundest  constjruction — that  most  consonant  to  the  intention  of  the  testator, 
and  best  supported  by  the  authorities — is  to  refer  them  to  the  death  of  the 
testator,  and  not  to  give  the  whole  estate  to  such  legatee  as  happens  to  survive 
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the  tenant  for  life,  or,  if  none  survive,  to  declare  a  total  intestacy;  and  this 
undoubtedly  is  the  established  doctrine  of  this  court,  whatever  conflict  there 
may  be  among  the  English  cases,  upon  many  of  which  the  learned  counsel 
for  the  appellants  relied  in  the  argument  at  the  bar.  In  Martin  v.  Kirhy,  11 
Grat.  67,  a  testator  devised  his  estate  to  his  wife  during  her  widowhood,  and 
then  directed  that  at  her  death  the  whole  should  be  sold,  and  the  proceeds 
equally  divided  between  his  surviving  children  or  their  heirs.  It  was  held 
that  in  the  absence  of  evidence  to  show  a  special  intent  on  the  part  of  the  tes- 
tator, in  using  the  woixls  *' surviving  children, ''  to  refer  them  to  the  period 
of  the  termination  of  the  particular  estate,  they  must  be  taken  to  refer  to  the 
testator's  death;  the  court  saying  that  the  case  was  not  distinguishable  in 
principle  from  Han^ord  v.  Elliott,  which  case  was  again  referred  to  with 
approval  in  Stone  v.  Nicholson,  27  Grat.  1,  and  in  Brown  v.  Brovm,  31  Grat. 
502«  This  rule  of  construction  is  decisive  here.  Indeed,  not  only  is  there  an 
absence  of  circumstances  or  evidence  of  any  sort  to  show  an  intent  on  the 
part  of  the  testator  to  refer  the  period  of  survivorship  to  t;}ie  death  of  the  life- 
tenant,,  but  enough  appears  from  the  context  of  the  will  to  show  the  contrary; 
that  is  to  say,  that  he  intended  to  refer  it  to  the  date  of  his  own  death.  Thus, 
by  the  clause  immediately  following  the  one  above  quoted,  it  is  provided  as 
follows:  **  In  like  manner,  it  is  my  will,  and  I  do  direct,  that,  after  all  my  just 
debts  have  been  paid  from  the  sale  of  the  real  and  personal  estate  which  my 
executors  are  authorized  to  sell,  the  residue  of  the  money  arising  from  such 
sale,  after  the  payment  of  said  debts,  shall  be  equally  divided  among  my  sur- 
viving brothers  and  sisters,  and  the  children  of  such  of  my  brothers  and  sis- 
ters as  may  be  dead  at  the  time  of  my  decease,  share  and  share  alike. "  Now, 
here,  the  testator's  intent  to  refer  the  period  of  survivorship  to  his  own  death 
is  declared  in  express  terms,  and  the  clause  commences  with  the  words,  "In 
like  manner,"  thus  meaning  that  his  meaning  in  this  particular  was  the  same 
in  both  clauses;  otherwise,  why  were  those  words  used?  Or  why  did  he  not, 
in  the  third  clause,  use  the  word  ''then,"  so  as  to  make  the  clause  read, 
"those  of  my  then  surviving  brothers  and  sisters,  and  tiie  children  of  such  of 
them  as  may  be  dead;"  referring  to  the  death  of  the  life-ten  ant?  Nor  is  there 
anything  to  show  a  motive  on  the  testator's  part  to  discriminate  between 
those  of  the  class  mentioned  in  his  will,  who  were  equally  near  to  him,  and 
who  presumably  were  intended  to  equally  share  in  his  bounty.  In  short,  we 
are  of  opinion  that  the  construction  put  upon  the  will  by  the  circuit  court  is 
plainly  right,  and  that  the  decree  must  be  affirmed. 


(99  N.   C.  80) 

Edwards  et  al,  o.  Bowden. 
{Supreme  Court  of  North  Carolina.    February  27, 1888.) 

DbBD— DBSOHIPTION— SUFFICIBNCT. 

The  descriptive  words  of  a  mortgage  were:  "A  tract  of  land  lying  in  Greene 
county,  N.  C,  adioining  the  lands  of  Patrick  Lynch  and  R.  N.  Bowden,  situate  on 
the  east  side  of  the  road  leading  from  Jerusalem  Church  to  Patrick  Lynches ;  it  be- 
ing a  portion  of  their  part  of  the  original  Gray  R.  Pridgen  tract,  and  containing 
fifty  acres. "    Held  sufficient. 

Appeal  from  superior  court,  Greene  county;  J.  H.  Merrimon,  Judge. 
Action  by  Edwards  et  al.,  plaintiffs  and  appellants,  to  foreclose  a  mort- 
gage, against  Bowden,  defendant  and  appellee. 
W.  C,  Munroe,  for  plaintiffs. 

Merrimon,  J.  The  following  is  a  copy  of  the  material  part  of  the  case 
stated  on  appeal:  The  action  was  brought  to  foreclose  a  mortgage.  The  de- 
scriptive words  of  the  deed  are:  "A  tract  of  land  lying  in  Greene  county,  N. 
C,  adjoining  the  lands  of  Patrick  Lynch  and  R.  N.  ;&)wden,  situate  on  the 
east  side  of  the  road  leading  from  Jerusalem  Church  to  Patrick  Lynches;  it 
oeing  a  portion  of  their  part  of  the  original  Gray  K.  Pridgen  tract,  and  con- 
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laining  fifty  acres."  The  jury  having  been  impaneled,  the  plaintiflPs  offered 
to  read  said  deed  to  the  jury,  and  the  judge  having  intimated  that  the  descrip- 
tion therein  was  insufficient,  and  that  the  plaintiffs  could  not  recover,  they 
submitted  to  a  nonsuit,  and  appealed. 

Generally,  if  the  description  of  the  land  intended  to  be  embraced,  and  the 
title  thereto  conveyed,  by  the  deed,  is  so  indefinite  and  unceitain  as  that  It 
fails  to  designate  the  land  meant,  the  deed  is  Inoperative  and  void.  It  is,  how- 
ever, a  general  rule  that  the  deed  must  be  upheld,  if  possible,  and  the  terms 
and  phraseology  of  description  will  be  interpreted  with  that  view,  and  to  that 
end,  if  this  can  reasonably  be  done.  The  courts  will  effectuate  the  lawful 
purpose  of  deeds  and  other  instruments,  if  this  can  be  done  consistently 
with  the  principles  and  rules  of  law  applicable.  Proctor  v.  Pool,  4  Dev.  370. 
We  think  that  the  description  in  the  deed  in  question  of  the  land  embraced 
by  it  sufficiently  points  to  a  particular  tract  of  land;  not  an  indefinite  and  un- 
defined part  of  a  tract,  but  a  certain  tract  so  described  as  that  it  may  be  as- 
certained. If  the  w^rds,  "it  being  a  portion  of  their  part  of  the  original  Gray 
Pridgen  tract,  and  contai^iing  fifty  acres,"  be  omitted  from  the  description,  it 
would  be  substantially  like  that  held  to  be  sufficient  in  Kitclien  v.  Hei'ring,  7 
Ired.  Eq.  190.  The  words  in  that  case  were:  "A  certain  tract  of  land  lying 
on  the  south-west  side  of  Black  river,  adjoining  the  lands  of  William  Hoff- 
land  and  Martin."  And  in  MoLawhom  v.  Worthington.  98  N.  C.  199,  3  S. 
E.  Rep.  633,  the  description  held  to  be  sufficient  was:  "All  that  tract  or  par- 
cel of  land  situate  in  said  county,  and  bounded  as  follows:  Adjoining  tlie 
land  of  Augustus  Braxton,  James  Hines,  T.  N.  Mooring,  Caleb  Tripp,  and 
others,  containing  three  hundred  and  sixty  acres,  more  or  less."  So  that,  if 
the  words  of  description  were  only  these,  "A  tract  of  land  lying  in  Greene 
county,  N".  C,  adjoining  the  lands  of  Patrick  Lynch  and  R.  N.  Bowden,  sit- 
uate on  the  east  side  of  the  road  leading  from  Jerusalem  Church  to  Patrick 
Lynch's,"  there  could  be  no  reasonable  question  as  to  the  sufficiency  of  the  de- 
scription. Then,  do  the  additional  words,  "it  [the  land]  being  a  portion  of 
their  part  [that  is,  the  part  of  Patrick  Lynch  and  R.  N.  Bowden]  of  the  orig- 
inal Gray  K.  Pridgen  tract,  and  containing  fifty  acres,"  control  the  descrip- 
tion, and  render  it  insufficient?  We  think  not.  The  last-recited  words  were 
not  the  principal  or  leading  words  of  description,  but  intended  simply  to  give 
the  description  more  particularly,  by  designating  the  land  as  "a  tract  of  laud 
lying,"  etc.,  "it  being  a  portion  [a  designated,  described  portion]  of  their 
part, "  etc. ;  that  is,  a  tract  of  fifty  acres,  identified  and  taken  from  "  their  part 
of  the  original, "  etc.  Hence  the  land  is  described  as  "a  tract, " — a  body  of  land 
having  distinctive  identity, — "adjoining  the  lands  of,"  etc.  How  could  it  ad- 
join the  lands  of  thepersons  named,  if  it  were  not  designated  by  some  boundary  ? 
If  it  were  a  confused,  undescribed  portion  of  "Iheir  part  of  the  original  Gray 
R.  Pridgen  tract, "  it  is  not  at  all  probable  that  it  would  have  been  described  as 
"a  tract  of  land  lying,"  etc.,  "adjoining"  their  land.  The  interpretation  of 
the  description  of  the  land  we  have  thus  given,  it  seems  to  us,  is  reasonable; 
and  it  renders  the  deed  operative,  if  the  plaintiff  can  on  the  trial,  by  proper  evi- 
dence. Identify  the  land  as  described  in  the  deed.  He  must  give  evidence  of 
the  tract  of  land  as  designated. 

There  is  error.  The  judgment  of  nonsuit  must  be  set  aside,  and  further 
proceedings  had  in  the  action  according  to  law.  To  that  end  let  this  opinion 
be  certified  to  the  superior  court.    It  is  so  ordered. 


{99  N.  C.   149)  

Newby  t).  Harrexl  et  ah 
{Supreme  Cowrt  of  North  Carolina.    February  27, 1888.) 

L  PaRTNERSHTP— RiOHTS  INTER  Se— TORT  OP  COPARTNER. 

One  partner  mav  maintain  an  action  against  a  copartner  for  Injury  to  his  sepa- 
rate and  individual  property,  used  in  the  copartnership  business,  if  such  injury  Is 
the  result  of  the  negligence  or  tort  of  the  copartner. 
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8.  JUBT— DlSQUAUFIOATION  OF  TALBSMAN— CODB  N.  C.  %  178&— RBOUIAR  JuROR. 

Code  N.  C.  %  1788,  provides  that  ^  it  shall  be  a  disqualification  and  ground  of  chal- 
lenge to  any  tales  juror  that  such  juror  has  acted  in  the  same  court  as  grand,  petit, 
or  tales  juror  witmn  two  years  next  preceding  such  term  of  the  court. "  The  juror 
objected  to  was  at  the  regular  panel,  and  the  court  had  told  the  jurors,  the  night 
before,  that  the  talesmen  were  discharged,  and  such  of  the  regular  panel  as  wished 
to  do  so  might  go  home,  .and  would  not  be  required  to  return,  but  that  those  who 
remained  would  be  in  attendance  upon  the  court  next  day.  The  juror  challenged 
did  not  go  homeland  was  in  court  next  morning,  and  was  called  into  the  jury-box 
by  the  sherift.  Held,  that  this  juror  was  still  a  regular  juror,  and  the  disqualifica- 
tion did  not  apply  to  him. 

8.  Tbial—Ikstbuotions— Request  for  SpsciAii  Ghaboe— Sttbstantiai*  Comflianob. 
The  court  is  not  required  to  give  instructions,  though  proper  and  such  as  the 
party  is  entitled  to,  in  the  very  terms  asked ;  and  if  Such  as  are  asked  for,  to  which 
the  party  is  entitled,  are  embodied,  substantially,  in  the  charge  as  given,  it  is  not 
error. 

i.  Sahb— Issues. 

When  there  is  no  evidence  bearing  upon  an  issue  asked  to  be  submitted  to  the 
jury,  it  will  not  be  submitted  to  them. 

B.  Samb. 

The  refusal  of  the  court  to  submit  to  the  jury  an  issue  not  raised  by  any  contro- 
verted facts  was  proper. 

6.  Appeal— Assignment  of  Errors. 

An  exception  to  the  entire  charge  of  the  court  as  set  out  in  the  record,  without 
8x>ecif ying  or  pointing  out  the  errors  therein  or  the  grounds  of  exception,  is  too  in- 
definite, and  will  not  oe  considered. 

Appeal  from  superior  court,  Perquimans  county;  Graves,  Judge, 
This  was  an  action  brought  by  the  plaintiff,  George  B.  Newby,  against  his 
copartners,  S.  B.  Harrell  and  C.  W.  Harrell,  for  damages  sustained  by  the 
burning  of  his  gin-house,  etc.    Judgment  for  plaintiff,  and  defendants  appeal. 
T.  Q,  Skinnert  for  plaintiff.    John  Qatling,  for  defendants. 

Davis,  J.  Civil  action  tried  before  Graves,  J.,  at  fall  term,  1887,  of  the 
superior  court  of  Perquimans  county,  to  recover  damages  alleged  to  have  been 
sustained  by  the  burning  of  gin,  gin-house,  etc.  In  August,  1883,  the  plain- 
tiff and  defendants  entered  into  an  agreement  "to  run  a  gin  at  G.  D.  Ne why's 
house  jointly."  They  were  to  buy  the  wood  and  the  bagging  and  ties  jointly. 
The  defendants  were  to  furnish  an  engine  and  fireman,  and  two  bands  to  per- 
form any  work  in  connection  with  the  ginning.  The  plaintiff  was  to  furnish 
a  house  and  gin  ai¥l  press  and  three  hands, — fit  up  the  gin  and  press  and 
house  at  his  own  expense;  but  the  defendants  were  to  furnish  "the  money, 
if  he  should  need  it,  to  run  the  whole  business,  at  8  per  cent,  interest  upon 
the  amount  used."  The  plaintiff  was  also  to  furnish  "his  own  oil  and  fix- 
tures to  gin,"  etc.,  and  the  defendants  were  to  furnish  "oil  and  fixtures  to  en- 
gine," etc.  The  plaintiff  was  to  have  control,  and  "give  it  his  attention," 
and  the  gin  was  to  be  responsible  for  repairs  done  on  the  same.  They  were 
to  divide  the  profits  equally.  They  continued  to  operate  under  this  contract 
till  November  6, 1885,  with  one  modification,  to- wit:  In  the  summer  of  1884, 
the  plaintiff  being  about  to  leave  his  farm  to  live  in  Hertford,  told  defendants 
that  he  would  have  to  hire  some  one  to  take  his  place,  to  which  they  agreed ; 
and  he  did  hire  a  man,  but,  the  defendants  having  complained  that  he  was 
not  competent,  the  plaintiff  discharged  him,  and  employed  another  at  once, 
who  remained  till  the  fire.  The  engine  and  appliances  in  use  at  the  time  of 
the  fire  were  the  same  th'at  had  been  used  constantly  since  the  contract  was 
entered  into.  The  property  was  destroyed  by  fire  about  November  5,  1885. 
The  defendants  introduced  evidence  tending  to  show  that  the  engine  and  ap- 
pliances, including  spark-arrester  and  smoke-stack,  were  complete,  and  of  the 
proper  kind;  that  they  did  not  live  at  or  near  the  gin,  and  that  no  notice  or 
complaint  of  any  defect  in  the  engine,  spark-arrester,  or  other  appliances  was 
made  to  them  till  two  days  before  the  tire,  when  they  were  informed  by  the 
man  in  charge  in  Newby's  place  that  the  engine  needed  work;  that  they  im- 
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mediately  sent  one  Ck>ppage,  who  was  a  competent  machinist,  to  woric  on  the 
same;  and  that  he,  on  the  day  before  the  jQre.  put  it  in  proper  condition,  and 
no  other  complaint  was  made.  Th^y  further  offered  evidence  tending  to  show 
that  the  house  furnished  by  plaintiff  was  not  a  proper  and  sufficient  one;  that 
the  roof  was  decayed  and  inflammable;  that  they  complained  of  its  condition, 
but  that  the  plaintiff  failed  to  remedy  the  same;  and  that  the  fire  occurred  be- 
cause of  its  condition.  The  plaintiff  offered  evidence  tending  to  show  that 
there  was  no  sparii-arrester,  and  that  the  Are  was  the  result  of  its  absence;  tliat 
notice  and  complaint  was  made  to  the  defendants  of  the  condition  of  the  engine 
a  month  l>efore  they  sent  Coppage  to  work  on  the  engine,  and  that  Coppage 
was  incompetent,  and  that,  when  such  complaint  was  made,  the  defendant  S. 
B.  Harrell  promised  to  provide  the  engine  with  a  sparlc-arrester  at  once,  and 
failed  to  do  so  at  all;  that  tlie  plaintiff  linew  nothing  about  machinery;  that 
the  defendants  liad  sole  management  of  the  engine  while  ginning  cotton  on 
the  plaintiff's  premises,  and  that  the  defendant  G.  W.  Harrell  was  present 
at  the  Are;  that  the  house  and  roof  were  repaired  at  the  commencement  of 
the  business,  and  were  in  proper  condition;  and  that  no  complaint  was  made 
by  the  defendants  that  they  were  not  in  proper  condition.  The  only  negli- 
gence of  which  any  evidence  was  offered  by  plaintiff  was  as  to  the  engine. 

The  defendants  asked  the  court  to  charge  as  follows:  ''That  the  plaintiff 
and  defendants  were  partners  at  the  time  of  the  Are,  and  the  plaintiff  cannot 
recover  in  this  action  if  the  parties  were  partners  at  the  time  of  the  fire,  and 
the  plaintiff  knew  that  there  was  no  spark-arrester,  if  there  was  none,  and 
that  there  was  danger  because  there  was  none,  and  failed  to  notify  the  de- 
fendants of  the  danger,  but  continued,  with  this  knowledge,  to  use  the  engine 
without  it,  he  cannot  recover  in  this  action;  nor  can  he  recover  though  he 
notified  the  defendants,  if  the  defendants  on  receiving  the  information  did  all 
that  a  prudent  man  ought  to  have  done  to  have  the  danger  removed.  B/the 
terms  of  the  contract,  the  control  of  the  business  and  engine  was  in  the  plain- 
tiff;  and  if  he  failed  to  notify  the  defendants  that  the  engine  was  dangerous 
because  of  the  absence  of  the  spark-arrester,  or  to  remedy  the  same,  but  con- 
tinued to  work  it  in  that  condition,  he  cannot  recover  in  this  action.  Al- 
though the  partners  retained  the  title  of  the  property,  yet  during  the  contin- 
uance of  the  copartnership  the  property  belonged  to  the  copartnership,  and  was 
under  control  of  the  plaintiff.  If  the  plaintiff  occupied  and  acquiesced  in  the 
engine  and  appliances  furnished  by  defendants^  with  full«knowledge  of  tiiese 
defects,  if  they  existed,  he  cannot  recover  in  this  action."  The  court  refused 
to  give  the  charge  requested,  except  so  far  as  is  embodied  in  the  charge  given 
as  hereinafter  set  out.     Defendants  excepted.    This  is  the  first  exception. 

The  court  charged  as  follows:  "(1)  The  construction  of  the  written  con- 
tract is  a  matter  for  the  court.  The  legal  effect  and  proper  construction  of 
the  writing  is  that  it  makes  the  plaintiff  and  defendants  copartners  in  the 
business  of  ginning  cotton;  the  plaintiff  retaining  title  to  his  gin  and  gin- 
house,  except  so  far  as  it  is  necessary  for  the  business  to  be  engag'^d  in  to 
place  the  property  under  control  of  the  copai-tnership,  and  the  defendant  in 
like  manner  retaining  title  to  the  engine  and  fixtures.  (2)  The  peculiar  pro- 
visions of  this  contract  of  copartnership,  as  between  the  parties  themselves 
leave  the  parties  each  the  owners  of  the  propeity  used  in  the  copartnership, 
except  so  far  as  it  was  needed  for  the  business  of  tjie  copartnership;  and  in 
this  the  contract  between  the  parties  differs  fromtheordinary  manner  of  con- 
ducting copartnership,  in  which  the  capital  is  paid  in  and  used  to  buy  prop- 
erty forthe  firm.  It  may  be  that  in  the  ordinary  manner  of  conducting  part- 
nership business,  one  partner  may  not  be  liable  to  another  for  want  of  due 
care;  but  in  this  case,  owing  to  the  peculiar  provisions  of  this  contract,  the 
defendants  are  responsible  to  theplaintiff  forthe  want  of  the  care  which  a  man 
of  ordinary  prudence  would  use;  and,  on  the  other  band,  the  liability  of  the 
defendants  for  the  want  of  due  care  would  be  removed,  if  the  injury  to  the 
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plaintiff  was  the  result  of  his  own  negligence  or  want  of  care.  (8)  It  then 
becomes  necessary  for  you  to  determine  how  the  truth  is  in  regard  to  the  neg- 
ligence or  want  of  proper  care  on  the  part  of  the  defendants,  and  therefore 
the  first  issue  is  submitted  to  you;  and  also  to  determine  whether  the  plain- 
tiff, by  want  of  proper  care,  has  contributed  to  the  alleged  injury,  and  there- 
fore the  second  issue  is  submitted  to  you;  and,  in  order  for  you  to  pass  intel- 
ligently on  these,  I  will  endeavor  to  explain  to  you  what  is  want  of  due  care, 
and  what  is  negligence.  (4)  If  one  uses,  in  his  business,  machines,  the  ma- 
chines so  used  ought  to  be  such  as  are  properly  supplied  with  proper  appli- 
ances to  provide  for  safety  in  the  operation  of  them.  If  then,  In  order  to  the 
operating  of  steam-engines  with  greater  security  from  fire,  spark-arresters 
arn  necessary,  and  men  of  ordinary  prudence  in  business  use  such  spark-ar- 
resters, if  the  defendants  used  their  engine  without  such  arrester,  they  would 
in  that  regard  be  guilty  of  negligence.  It  is,  then,  for  you  to  say,  whether 
the  defendants  used  an  engine  in  ginning  cotton  which  did  not  have  the  proper 
appliances  for  arresting  sparks.  It  is  not  necessary  that  the  appliances  should 
be  of  any  particular  kind  or  in  any  particular  place,  but  they  must  be  of  such 
kind,  and  placed  in  such  position,  as  are  provided  by  men  of  ordinary  pru- 
dence in  machines  of  the  same  kind.  If  the  defendants  used  such  appliances 
for  arresting  sparks,  and  diminishing  the  danger  of  fire,  as  are  used  by  men  . 
of  ordinary  prudence,  then  they  would  not  be  guilty  of  negligence  on  that 
account.  (5)  If  the  defendants  did  not  use  due  care,  they  would  not  be  lia- 
ble for  loss,  unless  the  loss  arose  from  that  negligence.  It  then  becomes  nec- 
essary to  determine  whether  plaintiff's  loss  was  caused  by  defendants'  negli- 
gence, and  the  plaintiff  must  satisfy  you  that  the  fire  originated  from  the  en- 
gine of  the  defendants,  and  that  the  engine  did  not  have  the  proper  appliances 
for  diminishing  the  danger  of  fire.  (6)  The  contract  gave  to  the  plaintiff  the 
control  of  the  business,  at  least  to  the  extent  of  general  supervision;  and  if  the 
plaintiff,  with  the  consent  of  the  defendants,  employed  another  to  do  the  work 
required  of  him,  it  would  not  affect  the  right  of  the  plaintiff  to  recover,  if  the 
work  was  done  as  required  of  the  plaintiff.  (7)  Although  the  defendants  may 
have  been  guilty  of  negligence,  if  the  plaintiff  was  guilty  of  contributory  neg- 
ligence he  would  not  be  entitled  to  recover  any  damages.  This  brings  us  to 
consider  what  is  meant  by  contributory  negligence.  If  the  loss  was  the  direct 
result  of  plaintiff*s  want  of  due  care,  then  the  loss  is  the  result  of  his  own 
negligence,  and  he  is  said  to  be  guilty  of  contributory  negligence.  (8)  If  the 
plaintiff  and  defendants  were  partners,  and  the  plaintiff  had  general  oversight 
of  the  business;  if  the  steam-engine  furnished  by  the  defendants  was  defect- 
ive because  there  was  no  spark-arrester,  and  the  plaintiff  knew  there  was  danger 
because  there  was  no  spark-arrester,  and,  knowing  this  danger,  he  continued 
to  use  the  engine  in  that  condition, — ^he  was  not  using  due  care,  and,  if  the 
loss  was  the  direct  result  of  such  want  of  care,  it  was  contributory  negligence; 
but  if  he  or  his  agent  notified  the  defendants  of  the  defective  engine,  and,  after 
having  been  notified  of  the  defect,  the  defendants  failed  to  have  the  defect  re- 
paired, then  it  would  not  be  contributory  negligence  on  the  part  of  the  plain- 
tiff. (9)  If  the  defendants  were  notified  of  the  defect  in  the  engine,  and  failed 
to  repair  or  have  it  repaired  within  reasonable  time,  they  would  be  guilty  of 
negligence,  and,  if  loss  result  from  such  negligence,  then  the  defendants  are 
liable.  A  failure  to  repair  for  a  day  or  two  would  not  be  unreasonable  delay; 
a  failure  to  repair  for  a  month  would  be  unreasonable  delay."  The  defendants 
objected  to  charges  1,  2,  8,  4,  5,  6,  7,  8,  and  9,  etc.,  as  given.  This  is  the  sec- 
ond exception. 

One  Boyce,  a  juror,  was  challenged  by  defendants  for  cause, — that  he  had 
served  on  a  jury  in  this  court  within  two  years.  It  appeared  that  Boyce  was 
of  the  regular  panel,  and  had  been  engaged  as  a  juror  in  the  trial  of  a  capital 
felony  on  the  day  before.  When  the  verdict  in  the  capital  felony  was  ren- 
dered, the  night  before,  the  judge  said  to  the  jurors:  "The  talesm.en  are  dis- 


Digitized  by 


Google 


288  SOUTHEASTERN  REPORTER.  [N.  0. 

charged;  and  such  of  the  regular  panel  as  wish  to  do  so  may  go  home  to-night, 
and  will  not  be  required  to  return.  Those  who  remain  will  be  in  attendance 
upon  the  court  to-morrow  morning."  The  juror  Boyce  did  not  go  home,  and 
was  in  the  court  next  morning,  and  took  his  seat  in  the  jury-box,  having  been 
called  in  by  the  sheriff.  The  court  held  that  Boyce  was  a  regular  juror,  and 
that  the  ground  of  challenge  was  not  sufficient.  The  defendants  excepted,  and 
exhausted  their  challenges.    This  is  the  third  exception. 

The  defendants  asked  the  court  to  submit  the  following  issues  to  the  jury: 
**(!)  Did  defendants,  by  negligently  failing  to  furnish  a  sufficient  spark-arres- 
ter and  smoke-stack  to  their  engine,  set  fire  to  and  burn  defendants' property? 
Bid  plaintiff  accept  as  sufficient  the  engine  and  appliances  furnished  by  the  de- 
f  endants,*includi  n g  spark-arrester  and  smoke-stack ?  (2)  Did  the  plaintiff  and 
defendants  engage  in  ginning  cotton4n  1883,  under  the  contract  set  out  in  the 
complaint?  (8)  How  much  does  plaintiff  owe  defendants?"  The  court  refused 
these  Issues,  and  submitted  the  following:  "(1)  Did  defendants  set  fire  to  and 
bum  the  property  of  the  plaintiff,  mentioned  in  the  complaint,  by  tlieir  care- 
lessness? (2)  Did  plaintiff,  by  his  conduct,  contribute  to  the  alleged  injury? 
(3)  What  damages  has  plaintiff  sustained  by  reason  of  defendants*  negli- 
gence?" Defendants  excepted.  The  response  to  the  first  issue  was  '*  Yes;"  to 
the  second,  "No;"  and  to  the  third,  "$1,660." 

1.  The  first  exception  is  to  the  refusal  of  the  court  to  give  the  instructions 
asked  for.  The  court  is  not  required  to  give  instructions,  though  proper  and 
such  as  the  party  is  entitled  to,  in  the  very  terms  asked ;  and  if  such  as  are 
asked  for,  to  which  the  party  is  entitled,  are  embodied,  substantially,  in  the 
charjge  as  given,  it  is  not  error.  In  this  case  the  instructions  asked  for  were 
substantially  given,  except  the  first,  and  that  presents  the  question,  can  one 
partner  maintain  an  action  against  a  copartner  for  injury  to  his  separate  and 
individual  property  used  in  the  copartnership  business,  if  such  injury  is  the 
result  of  the  negligence  or  tort  of  the  copartner?  It  may  be  laid  down  as  a  gen- 
eral rule  that,  before  one  partner  can  sue  another  partner  at  law,  the  settlement 
of  the  firm  must  be  complete,  and  his  right  to  recover  only  arises  alter  a  set-' 
tlement  of  all  partnership  business.  Graham  v.  Holt^  3  Ired.  300,  or,  as  laid 
down  by  1  Colly,  Partn.  §  269,  one  partner  cannot  maintain  an  action  against 
a  copartner  to  recover  money  when  the  sum  sought  to  be  recovered  might  be 
placed  as  an  item  in  the  partnership  account.  Among  the  exceptions  to  the 
general  rule  is  the  right  of  one  partner  to  maintain  an  action  against  another 
for  the  destruction  of  the  joint  property,  or  its  wrongful  conversion.  Lucas 
V.  Wasson^  3  Dev.  398;  1  Colly.  Partn.  §  382.  If  one  partner  may  maintain  an 
action  against  another  for  the  destruction  of  the  joint  property,  a  fortiori 
may  the  action  be  maintained  when  the  property  destroyed  is  the  individual 
property  of  a  partner  used  in  the  business  of  the  partnership. 

2.  The  defendants'  second  exception  is  to  the  entire  charge  of  the  court  as 
set  out  in  the  record,  without  specifying  or  pointing  out  the  errors  therein  or 
the  grounds  of  exception.  This  is  too  Indefinite;  but  we  have  examined  the 
charge  of  his  honor  seriatim,  in  the  view  of  this  confiipting  evidence,  and  no 
error  appears  to  us. 

3.  The  third  exception  cannot  bo  maintained.  Boyce  was  a  regular  juror, 
and  there  was  nothing  disqualifying  in  the  facts  stated. 

4.  The  second  issue  which  the  defendants  asked  to  have  submitted  to  the 
jury  was  not  raised  by  any  controverted  facts,  and  there  was  no  evidence 
bearing  upon  the  third,  and  they  were  properly  refused,  and  the  issues  sub- 
mitted were  proper,  and  we  cannot  see  how  the  defendants  could  be  preju- 
diced by  submitting  them,  instead  of  those  asked. 

5.  Exception  is  taken  to  the  judgment,  but  upon  what  ground  is  not  stated. 
It  follows  the  verdict,  and  we  see  no  objection  to  it.    There  is  no  error. 
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^■''^-■^r  Dixon  t..STAT>. 

(Supreme  Court  of  Georgia.    March  2, 1888.) 

HOMIOIBB— HUBDBK— DSUBERATION. 

It  apx>eared  from  the  evidence  that  defendant  and  the  deceased  had  been  at  en- 
mity lor  some  time,  each  threatening  to  kill  the  other;  that  on  the  night  of  the  al- 
leged murder  they  were  seen  together,  and  defendant  dared  deceasea  to  go  along 
with  him ;  that  blows  and  cries  of  "  murder  "  were  heard,  and  the  voice  recognized  as 
that  of  deceased.  Defendant  admitted  that  he  killed  the  deceased,  but  attempted  to 
excuse  it  by  the  circumstances.  Held,  that  although  a  mutual  fight  to  some  extent, 
it  was  upon  deliberation,  not  a  sudden  falling  out,  and  there  was  no  error  in  refus- 
ing a  new  trial. 

Error  from  superior  court,  Dougherty  county;  Bower,  Judge. 
8,  J,  Jones  and  H,  Morgan^  for  plaintiff  in  error.    Clifford  Anderaorit  Atty . 
Gen.,  and  W.  N.  Spence^  Sol.  Gen.,  for  the  State. 

Blandford,  J.  Dixon  was  indicted  and  tried  in  the  superior  court  of 
Dougherty  county,  and  found  guilty  of  the  mnrder  of  Wash  Hooper.  He 
made  a  motion  for  a  new  trial,  upon  the  ground  that  the  verdict  was  contrary 
to  law  and  to  the  evidence,  and  upon  the  ground  of  newly-discovered  evidence; 
which  motion  was  overruled  and  he  excepted. 

The  evidence  shows  that  the  accused  and  the  deceased  had  been  at  enmity 
with  each  other  for  some  time  previous  to  the  rencounter  whicl)  resulted  in 
the  death  of  Hooper,  and  that  assaults  and  threats  had  been  made  by  each 
against  the  other;  and  it  is  very  well  established  that  each  of  these  parties 
bore  malice  against  the  other,  each  threatening  to  kill  the  other.  On  the 
night  in  question,  it  is  shown  by  the  testimony  that  the  deceased  was  on  his 
way  homeward,  and  that  he  stopped  on  the  roadside  and  sat  down  and  was 
talking  with  a  woman  when  the  accused  came  up  with  a  stick  or  fence  rail  in 
his  hand,  and  commenced  a  conversation  with  him  about  the  woman  he  was 
talking  to,  and  finally  dared  the  deceased  to  come  on,  and  the  deceased  said, 
**I  am  coming."  No  pne  witnessed  the  termination  of  the  tragedy,  but  the 
witnesses  for  the  state'  heard  blows,  and  heard  a  cry  of  "murder"  after  each 
blow,  and  recognized  that  cry  as  the  voice  of  Hooper,  the  deceased.  Dixon 
ran  off,  and  was  gone  some  tliree  years  before  he  was  arrested  and  brought  to 
trial  for  this  offense.  Where  the  deceased  was  found  lying,  there  was  a  large 
rail,  or  part  of  a  rail,  with  blood  upon  it;  and  the  accused  himself  admitted, 
in  his  statement  to  the  jury,  that  he  did  the  killing,  under  certain  circum- 
stances which  he  stated.  The  jury  found  him  guilty;  and  we  think  there  was 
sufficient  evidence  to  authorize  the  finding.  Under  the  state  of  facts  pre- 
sented we  are  of  the  opinion  that  the  killing  of  either  of  these  parties  by  the 
other  would  be  murder,  although  there  was  a  mutual  fight  to  some  extent.  It 
was  not  a  sudden  falling  out,  but  the  fighting  appears  to  have  been  done  upon 
deliberation.  They  had  threatened  to  kill  each  other,  and  bore  legal  malice 
against  each  other,  and,  under  such  circumstances,  we  think  there  was  no  er- 
ror on  the  part  of  the  court  in  refusing  to  grant  a  new  trial.  Judgment  af- 
firmed. 

(SO  Oa.  12) 

Parkbr  et  ah  v.  Chestntttt  et  al. 

{Supreme  Court  of  Georgia.    March  2, 1888.) 

L  Wills— Residuary  Estate— Rights  of  Dsvisses— Ck>N])£MNATioN  of  Lands  Db- 
visEi>— Right  to  Fund. 

The  devisees  of  land,  lying  on  a  river  upon  which  the  county  authorities  had 
erected  a  bridge  and  opened  approaches,  are  entitled  to  the  amount  paid  by  the 
county,  to  the  executors,  in  setUement  of  an  action  of  ejectment  to  recover  the  land 
devised  to  them  and  taken  bv  the  county,  and  such  amount  does  not  go  into  the  re- 
siduum of  the  estate  under  the  wilL 

v.6s.E.no.6 — 19 
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2.  Sjlmb— Residuary  Estate— Rent  ot  Lands  Devised. 

Rent  due  for  the  year  of  testator's  death,  for  Unds  devised  by  him,  does  not  follow 
the  land,  but  goes  to  the  residuum  of  the  estate,  to  be  distributed  aocording  to  the 
residuary  clause  of  the  wilL 

Error  from  superior  court,  Decatur  county;  Bower,  Judge. 

Chestnutt  et  aL,  executors  of  the  will  of  Felix  G.  Aruett,  filed  a  bill  in  the 
superior  court  of  Decatur  county,  for  direction  as  to  the  disposition  of  certain 
funds.  Parker  et  al,,  devisees  under  the  will,  bring  error  from  the  decree  of 
the  court. 

/>.  A .  Muasell  and  0,  9.  Gurley,  for  plain tlfifs  in  error.  DonaUdon  <&  Hawes 
and  Maston  O^Neal,  for  defendants  in  error. 

Blandford,  J.  The  defendants  in  error,  as  the  executors  of  Felix  G.  Ar- 
nett,  filed  their  bill  in  the  superior  court  of  Decatur  county,  for  direction ;  and 
the  bill  substantially  makes  this  case:  Certain  lands  lying  on  the  Flint  river 
were  devised  to  the  plaintiffs  in  error  by  the  will  of  Arnett.  At  the  time  of 
Amett's  death,  in  June,  1886,  there  was  an  action  of  ejectment  pending  in  the 
name  of  Arnett  against  the  county  of  Decatur  to  recover  certain  land  upon 
which  the  county  authorities  had  erected  a  bridge  and  opened  approaches  to 
the  bridge,  this  land  being  a  part  of  the  land  devised  to  the  plaintiffs  in  error. 
The  action  of  ejectment  was  compromised,  the  county  of  Decatur  paying  the  ex- 
ecutors $1,250.  It  furthermore  appears  from  the  bill  that  there  were  certain 
rents  due  for  the  year  of  the  testator's  death  for  lands  devised  to  the  plaintiffs 
in  error,  the  testator  having  rented  these  lands  to  certain  parties  for  that  year. 
The  bill  prayed  direction  as  to  the  disposition  of  these  funds.  The  court  gavedi- 
rection,  decreeing  as  follows,  to-wit :  "That  the  complainants,  the  executors  of 
the  last  will  and  testament  of  Felix  G.  Arnett,  apply  the  net  proceeds  of  the  rents 
and  crops  mentioned  in  said  bill  to  the  residue  of  said  estate;  also  the  $1,250, 
realized  from  the  compromise  of  the  litigation  regarding  the  bridge  mentioned 
in  said  bill,  be  applied  to  the  residue  of  the  estate;  it  being  the  Judgment  of 
the  court  that  all  of  said  funds  properly  belong  to  the  residue  of  said  estate, 
under  the  will  of  Felix  G.  Arnett."  To  this  decree  the  plaintiffs  in  error  ex- 
cepted. 

1.  We  are  of  the  opinion  that  the  devisees  of  this  land  upon  which  the  county 
of  Decatur  had  erected  the  bridge  were  entitled  to  have  paid  over  to  them  the 
81t250  paid  by  the  county  to  the  executors  for  that  easement,  and  the  court 
ought  to  have  so  directed. 

2.  As  to  the  rents,  we  think  the  court  below  directed  right.  The  rents  ac- 
crued during  the  year  the  testator  died,  and  we  think  were  a  part  of  his  per- 
sonal estate,  and  did  not  follow  the  land.  In  the  case  of  a  life-tenant  who 
dies  during  the  year,  the  remainder-men  or  reversioners  are  not  entitled  to  the 
emblements,  and  we  think  this  is  a  similar  case.  We  think  these  rents  should 
go  to  the  residuum  of  the  estate,  and  be  distributed  according  to  the  residuary 
clause  of  the  will. 

The  Judgment  of  the  court  below  is  therefore  reversed  as  to  the  firet  point 
stated^  and  afl^med  as  to  the  second. 


(80  Ga.  1) 

Lark  et  ah  v.  Cheatham. 

(Supreme  Covrt  of  OeorgUi.    March  8, 1888.) 

Aocx>T7i?Ts— Mutual  Accounts— What  Constitutb— Limitation  of  Actions. 

Where  a  balance  was  struck  for  goods  sold  decedent,  and  interest  computed  at  the 
end  of  each  year,  and  the  only  credits  upon  the  account  were  for  payments  made 
by  decedent,  and  plaintiff  at  no  time  was  decedents  debtor,  such  account  is  not 
mutual,  and  all  claims  accruing  more  than  four  years  before  bringing  suit  are 
barred  by  the  statute  of  limitations. 

Error  from  superior  court,  Calhoun  county;  Bower,  Judge. 
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Z).  A.  Vason,  J.  7.  Beck,  and  /.  E.  Lumpkin,  for  plaintiffs  in  error.  C,  B. 
WooteJi,  for  defendant  in  error. 

Blandford,  J.  This  was  an  action  upon  an  account  brought  by  Cheatham 
against  the  executor  of  Hodnett,  deceased.  The  defendant  pleaded  payment, 
and  accord  and  satisfaction,  and  the  statute  of  limitations.  The  court  referred 
the  case  to  an  auditor,  who  found  in  favor  of  Cheatham  the  full  amount  of  the 
account,  together  with  compound  interest  thereon.  Exceptions  to  this  ruling 
of  the  auditor  were  taken,  and  the  matter  was  referred  to  the  judge  of  the  su- 
perior court  without  the  intervention  of  a  jury;  and  the  court  overruled  the 
exceptions  and  affirmed  the  report,  except  as  to  an  item  of  8140,  and  except  as 
to  the  compound  interest  contained  in  the  amount  found  by  the  auditor.  To 
this  judgment  the  defendant  excepted. 

The  record  shows  that  in  1867  Cheatham  sold  to  Hodnett  certain  drugs,  and 
at  the  end  of  the  year  a  balance  was  struck,  and  interest  computed  from  that 
time  by  Cheatham.  The  account  ran  on  until  a  short  time  before  the  death 
of  Hodnett,  in  1882,  and,  at  the  end  of  each  consecutive  year,  the  balance  was 
struck  and  interest  computed.  It  appears  that  Cheatham  himself  considered 
the  account  due  at  the  end  of  each  year.  There  is  no  evidence  in  the  record 
to  show  any  mutual  dealings  between  Hodnett  and  Cheatham;  at  no  time 
does  it  appear  that  Cheatham  ever  became  the  debtor  of  Hodnett,  but  Hod- 
nett was  always  the  debtor  of  Cheatham.  In  order  to  make  a  mutual  account 
there  must  be  indebtedness  on  both  sides.  There  are  certain  credits  upon  the 
account,  but  they  appear  as  payments;  and  it  is  manifest  that,  if  Hodnett  had 
brought  an  action  against  Cheatham  for  the  money  which  he  bad  paid  Cheat- 
ham ad  payments  on  this  account,  he  could  not  recover.  Cheatham  was  not 
indebted  to  him;  he  had  received  this  money  from  Hodnett  as  payments.  So 
we  think  that  the  court  erred  in  holding  tltat  this  was  a  mutual  account,  and 
that  the  statute  of  limitations  did  not  apply  to  any  part  of  it.  We  are  of  the 
opinion  that  the  statute  of  limitations  applies  to  the  whole  of  this  account,  ex- 
cept that  portion  which  became  4ue  within  four  years  before  the  commence- 
ment of  this  action.    Judgment  reversed. 


(80  Ga.  205) 

NussBAM  et  al.  v.  Price  et  al. 
(Supreme  Court  of  Georgia.    March  3, 1888.) 

1.  Rbceitbr— Pbatbb  for  Appointment— Object  of— Obdbb  in  Contravention  of. 

Where  creditors  filed  a  bill  for  an  injunction  and  receiver,  against  their  debtor 
and  other  creditors,  alleging  the  insolvency  of  the  debtor,  and  tnat  the  other  cred- 
itors had  obtained  a  ftaudulent  and  void  biU  of  sale  from  the  debtor,  the  judge,  at 
chambers  and  in  vacation,  erred  in  appointing  a  receiver,  and  decreeing  that  the 
assets  of  said  debtor,  when  collected  by  the  receiver,  should  be  paid  to  the  creditors 
who  held  the  bill  of  sale. 
S.  Same. 

In  a  suit  brought  by  a  creditor  for  an  injunction,  against  his  debtor  and  creditors 
who  held  a  bill  of  sale,  and  also  against  creditors  who  had  sued  out  an  attachment, 
the  judge,  at  chambers  and  in  vacation,  erred  in  ordering  the  attachment  suit  to  be 
merged  and  tried  with  the  bill. 

Error  from  superior  court,  Dougherty  county;  Boweb,  Judge. 

Action  by  Nussbam  &  Co.,  plaintiffs  in  error,  against  Price  and  certain  of 
his  creditors,  defendants  in  error,  for  a  receiver  and  an  injunction. 

i.  AmTieim  and  C,  B.  Woolen,  for  plaintiffs  in  error.  D.  H.  Pope,  for  de- 
fendants in  error. 

•  Blandford,  J.  Kussbam  &  CJo.,  creditors  of  Price,  filed  their  bill  for  in- 
junction and  receiver  against  Price,  and  against  certain  other  creditors  of 
Price;  alleging  that  Price  was  insolvent,  and  that  these  creditors,  the  defend- 
ants, had  obtained  from  him  an  assignment  or  bill  of  sale  to  them,  which,  the 
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:oi»f  plainants  alleged ,  was  fraudulent  and  void.  The  court,  at  chambers  and  in 
vacation,  appointed  a  receiver,  but  decreed  that  the  assets  of  Price,  when 
turned  over  to  this  receiver,  be  paid  to  the  creditors  who  held  the  assignment 
or  bill  of  sale. 

1.  The  complainants  went  into  equity  for  the  purpose  of  setting  aside  this 
assignment  or  bill  of  sale,  and  in  view  of  this  asked  the  appointment  of  a  re- 
ceiver; but  the  adjudication  of  the  court  was  that,  while  he  would  appoint  a 
receiver,  the  receiver  would  be  appointed  for  the  benefit  of  the  creditors  who 
held  this  alleged  fraudulent  assignment  or  bill  of  sale,  to  collect  and  turnover 
the  assets  to  them.  We  think  this  was  error.  Under  the  court's  construction 
of  the  case  made  by  the  bill,  as  appears  from  the  decree,  he  should  not  have 
appointed  a  receiver  at  all.  The  necessity  of  a  receiver,  if  there  was  any,  was 
to  hold  this  fund  to  await  the  result  of  the  litigation  between  Kussbam  &  Go. 
and  the  other  creditors  who  held  this  assignment  or  bill  of  sale;  and  it  was 
error  to  appoint  a  receiver  for  the  purpose  of  paying  over  the  fund  to  these 
creditors. 

2.  The  court  furthermore  decreed  that  McComick  &  Richardson,  certain 
attachment  creditors,  whom  the  complainants  had  made  defendants  to  the  bill, 
and  who  had  sued  out  an  attachment  under  the  fraudulent  debtor's  law,  (sec- 
tion 3297,  Code,)  should  have  their  attachment  brought  into  this  litigation 
and  merged  and  tried  with  this  bill,  retaining  all  liens  it  then  had  on  the.prop- 
erty  outside  of  the  bill  of  sale.  In  this  we  think  the  court  erred  also.  We 
do  not  803  what  the  court,  in  this  case,  had  to  do  with  that  matter,  and  we  do 
not  understand  why  the  judge  should  have  intervened  in  this  summary  man- 
ner, at  chambei*s  and  in  vacation,  and  injected  that  matter  into  the  case.  It 
had  not  been  brought  into  it  by  the  bill.  There  was  no  necessity  for  the  court 
to  make  these  attachment  creditors  parties  to  the  bill,  for  the  complainants 
hadalready  done  that;  and  it  made  no  difference  whether  they  were  in  the 
case  as  complainants  or  defendants, — they  were  before  the  court,  and  could  be 
heard  at  the  proper  time.  Upon  this  ground,  therefore,  and  upon  the  further 
ground  already  stated,  that  the  court  erred  in  appointing  a  receiver  to  pay 
over  the  assets  to  these  creditors  who  held  the  assignment  or  bill  of  sale»  the 
judgment  of  the  court  below  is  reversed. 


(79  Qa.  796) 

WAI.TEBS  v^  Comer  et  ai* 
(Supreme  Cawrt  of  Cfeorgio.    March  8,  1888.) 

OAlOKCh-OAMBLIKa  GONTRACTS^COTTON  FUTURES. 

In  a  case  where  plaintiflB  sue  for  money  lost  in  the  purchase  of  cotton  on  their 
own  aocount  at  the  request  and  for  the  benefit  of  defendant,  they  cannot  recover 
when  it  appears  that  the  transaction  was  a  speculation  in  chances,  and  that  the  cot- 
ton never  was  delivered.^ 

Error  from  superior  court,  Dougherty  county;  Bower,  Judge. 
L.  AmTieim  and  C.  B.  Wooten,  for  plaintiff  in  error.    2>.  H.  Pope,  for  de- 
fendant in  error. 

Simmons,  J.  Comer  &  Go.  applied  for  a  rule  nisi  to  foreclose  a  mortgage 
against  J.  W.  Walters,  wherein  they  alleged  that  Walters  was  indebted  to 
them  in  the  sum  of  $1,403,  with  interest  and  counsel  fees.  A  rule  nisi  was 
thereupon  issued  by  the  court  calling  on  Walters  to  show  cause  by  the  next 
term  of  the  court  why  the  rule  should  not  be  made  absolute.  Walters  filed  a 
special  plea,  wherein  he  alleged  that,  except  as  to  $228.89,  the  mortgage  and 
the  note  the  mortgage  was  given  to  secure,  the  foundation  of  the  plaintiff ^s 
action,  are  illegal  and  void,  in  this,  to-wit:  That  the  same  were  given  to  said 

1  As  to  the  validity  of  contracts  for  dealing  in  futures,  see  Beadles  v.  McElrath,  (Ky.) 
8  B.  W.  Rep.  152,  and  note. 
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plaintiffs  to  make  good  and  pay  the  losses,  to- wit,  the  sum  of  $1,009.70,  which 
the  plaintiffs  claimed  to  have  sustained  in  a  certain  wagering,  illegal,  and 
void  contract  or  transaction  between  plaintiffs  and  defendant  for  the  purchase 
of  cotton  by  the  defendant,  with  the  intention  and  understanding  by  both  the 
plaintiffs  and  the  defendant  that  said  cotton  was  not  to  be  delivered  to  or  re- 
ceived by  the  defendant.  Into  the  consideration  thereof  no  skill  and  labor  or  ex- 
pense entered,  but,  the  defendant  avers,  both  parties  were  aware  that  the 
transaction  was  a  mere  speculation  upon  chances,  and  was  what  is  commonly 
known  as  the  purchase  of  "cotton  futures;"  the  same  being  the  purchase  of 
100  bales  for  the  month  of  March,  on  which  the  plaintiffs  claimed  a  loss  of 
$847.20,  and  100  bales  for  the  month  of  August,  on  which  plaintiffs  claimed 
a  loss  of  $662.50;  making  the  sum  of  $1,009.70,  as  a  part  of  the  consideration 
of  said  note  and  mortgage;  to  the  extent  whereof  the  defendant  alleged  that 
said  consideration,  note,  and  mortgage  were  illegal  and  void.  The  defendant 
amended  his  plea,  and  alleged  that  he  telegraphed  to  the  plaintiff  that  he  de- 
sired to  buy  200  bales  of  cotton  futures;  that  he  advanced  no  money,  nor  was 
he  called  on  to  advance  any,  nor  did  the  plaintiffs  by  his  request  or  ratifica- 
tion, as  his  agents  in  said  transaction,  advance  any  money.  He  says  that  the 
plaintiffs  negotiated  with  other  parties  for  said  futures,  and  that  he  dealt 
with  the  plaintiffs  in  their  own  name  and  on  their  own  responsibility,  and 
with  them  alone,  and  as  principles,  and  not  as  agents.  Upon  the  trial  of  the 
case,  the  jury,  under  the  charge  of  the  court,  returned  a  verdict  for  the  plain- 
tiffs for  the  full  amount,  principal,  interest,  and  costs.  The  defendant  mad& 
a  motion  for  a  new  trial,  upon  the  various  grounds  set  out  in  the  motion, 
which  was  overruled  by  the  court,  and  the  defendant  excepted. 

One  of  the  grounds  of  the  motion  for  a  new  trial  is  that  the  jury  found  con- 
trary to  law  and  to  the  evidence.  The  evidence  in  this  case  discloses  the  fact 
that  Walters  ordered  Comer  &  Co.  to  buy  him  200  bales  of  cotton, — 100  for 
March  and  100  for  August.  Comer  &  Co.,  through  their  agents  in  New 
York,  bought  in  their  own  name  the  200  bales.  It  appears  that  $1,009.70 
was  lost  upon  the  cotton;  which  loss  was  charged  by  Comer  &  Co.  to  Walters 
upon  their  books.  Walters  testified  that,  at  the  time  he  ordered  the  cotton 
bought,  he  had  the  money  in  the  hands  of  Comer  &  Co.  to  pay  them;  that  it 
was  a  speculation  in  chances;  that  the  cotton  was  not  delivered  to  him  by 
Comer  &  Co.  Comer  &  Co.  admit  all  this,  that  it  was  a  purchase  of  what  is 
known  as  cotton  futures,  and  that  the  losses  occurred  as  set  out  in  their  ac- 
count. We  think  the  court  erred  in  refusing  to  grant  a  new  trial  in  this 
case,  under  the  rule  laid  down  in  Bank  v.  Cunningham^  75  Ga.  366.  It  is 
there  held  that  "where  a  broker  is  privy  to  a  wagering  contract,  and  brings 
the  parties  together  for  the  very  purpose  of  entering  into  the  illegal  agree- 
ment, he  is  particejps  criminis,  and  cannot  recover  for  services  or  losses  in- 
curred by  himself  in  forwarding  the  transaction."  Comer  &  Co.  claimed  to 
be  the  agents  of  Walters  in  making  this  contract,  an^  that  they  expended  and 
paid  these  losses  for  him.  Walters  denies  that  he  ever  authorized  them  to 
pay  the  losses.  Even  if  he  did,  Comer  &  Co.,  under  the  ruling  in  the  case 
above  cited,  could  not  recover;  because  the  contract  was  illegal  and  void,  un- 
der the  laws  of  Georgia.  This  being  our  view  of  the  case,  it  is  unnecessary 
to  notice  the  other  grounds  of  the  motion  for  a  new  trial.  We  think  the  court 
erred  in  not  granting  a  new  trial  upon  this  ground  that  the  verdict  was  con- 
trary to  law  and  to  the  evidence.    Judgment  reversed. 


(80  Ga.  18)  _ 

Jefferson  v.  Stats. 
(Supreme  Court  of  Georgia^    March  8, 1888.) 
Witkebs—Crkdibilitt— Proviwoe  op  Jury— Invasion  op  by  Court. 

In  the  trial  of  a  criminal  case  the  jud^  said,  in  the  presence  of  the  jury,  to  the  de- 
fendant's attorney  while  he  was  examining  a  witness:   ^ Don't  lead  the  witness. 
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•  •  •  They  will  say  anything  you  want  them  to  say. "  Heldy  that  this  was  error, 
as  it  is  for  the  jury,  ana  not  the  judge,  to  pahs  upon  the  credibility  of  the  wit- 
nesses.* 

Error  from  superior  court,  Dougherty  county;  Bower,  Judge. 
Wright  <&  A  rnheim  and  /.  IF.  Walters,  for  plaintiff  in  error.    W.  2f  .  Spence, 
Sol.  Gen.,  for  the  State. 

Simmons,  J.  The  defendant  was  indicted  for  rape,  and  was  convicted.  His 
motion  for  a  new  trial  was  overruled,  and  he  excepted.  The  grounds  of  the 
motion  are,  in  substance,  as  follows:  The  first  and  second  grounds  are  that 
the  verdict  is  contrary  to  law  and  to  the  evidence.  The  third  ground  com- 
plains that  the  court  overruled  the  objection  of  defendant's  counsel  to  the 
competency  of  Eliza  Green  (the  person  alleged  to  have  been  raped)  to  testify 
as  a  witness  for  the  state;  and  also  that  the  court  restricted  the  cross-exam- 
ination of  the  witness  on  the  subject  of  her  competency, — thetestimony  of  the 
witness  on  this  subject,  and  the  ruling  of  the  court  thereon,  being  as  follows: 
** Question.  Didn't  you  know  that  if  you  told  anything  that  was  not  true  they 
would  put  you  in  jail  for  that?  Anstoer.  Didn't  know.  Q,  If  you  don't 
swear  the  truth,  do  you  know  what  will  become  of  you?  A,  No,  sir.  Q,  You 
don't  know  that  they  will  punish  you?  A,  No,  sir.  Q,  You  don't  know  it 
is  wrong  to  swear  to  the  Bible,  and  tell  what  is  not  true?  A.  No,  sir.  'rhe 
Judge.  The  objection  is  overruled,  and  I  can't  let  that  examination  extend  any 
further.  If  you  desire  information  from  the  witness,  you  can  ask  pertinent 
questions."  The  fourth  ground  sets  out  the  following  questions  propounded 
by  defendant's  counsel  to  Crecy  Fowler,  a  witness  for  the  defendant,  on  redirect 
examination ,  and  the  answers  thereto:  "  Question,  What  kin  are  you  to  Hillery  ? 
Answer.  No,  sir;  I  am  no  kin  to  him.  Q.  What  interest  have  you  in  him? 
A,  None;  no  further  than  I  am  sworn  to  tell  the  truth;"  and  the  complaint 
in  this  ground  is  that  the  court  thereupon  ruled  as  follows:  ^^ The  Judge. 
Don't  lead  the  witness.  They  will  tell  you  anything  you  want  them  to  say. 
Counsel  will  not  be  allowed  to  persist  in  leading  the  witness.  These  ignorant 
witnesses  can  be  lead  to  say  anything  in  the  world  you  want  them  to  say,  if 
they  are  interested  in  the  party.  Shrewd  counsel  can  frame  these  questions 
so  as  to  lead  the  witness  to  say  anything  they  want  them  to  say."  The  fifth 
ground  complains  that,  although  no  evidence  was  taken  down  in  writing  at 
the  committing  trial,  the  court  permitted  the  magistrate  who  conducted  that 
trial  to  give  oral  testimony,  as  a  witness  for  the  state,  as  to  what  Mi  Hedge 
Fowler  had  testified  thereat.  The  sixth  ground  complains  that  when  counsel 
for  the  defendant  objected  to  the  following  question,  addressed  by  state's 
counsel  to  a  witness  for  the  state,  as  leading,  viz.:  ** Question.  Did  you  ever 
hear  anything  against  her  virtue?"  the  court,  in  ruling  thereon,  said:  "You 
must  not  ask  leading  questions.  The  same  remark  will  apply  to  this  witness 
that  I  made  a  while  ago. " 

1.  As  the  case  is  to  be  sent  back  on  other  grounds,  we  will  not  now  ex- 
press any  opinion  as  to  whether  the  verdict  is  contrary  to  the  evidence,  more 
than  to  say  that  this  appears  to  be  a  close  case. 

2.  The  main  ground  relied  upon  here  is  the  fourth  ground  of  the  motion; 
and  we  think  that,  upon  that  ground,  the  court  erred  in  not  granting  a  new 
trial.  While  we  do  not  wish  to  interfere  with  the  judge  in  controlling  the 
practice  in  his  court  as  to  the  conduct  of  counsel,  and  as  to  their  asking  lead- 
ing questions,  yet  we  do  not  think  that  in  passing  upon  the  admissibility  of 
evidence,  or  upon  whether  questions  are  leading  or  not,  he  had  a  right  to  pass 

^Bee,  also,  Bowman  v.  State,  (Neb.)  28  N.  W.  Rep.  1.  Where  the  presiding  judge 
makes  use  of  language  in  the  hearing  of  the  jury  which  may  have  a  tendenpy  to  influ- 
ence their  verdict,  such  remarks  will  not  be  considered  by  the  appellate  court,  unleaa 
an  exception  is  taken  at  the  time  the  remarks  are  made.  Mulliner  v.  Bronson,  (IlL)  2 
N.  K.  Rep.  671. 
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upon  the  credibility  of  witnesses,  as  the  Judge  seems  to  have  done  in  this  case. 
He  said  to  counsel:  "Don't  lead  the  witness.  They  will  say  anything  you 
want  them  to  say.  Ck)unsel  will  not  be  allowed  to  persist  in  leading  the  wit- 
ness. These  ignorant  witnesses  can  be  led  to  say  anything  In  the  world  you 
want  them  to  say,  if  they  are  interested  in  the  party.  Shrewd  counsel  can 
frame  tliese  question  so  as  to  lead  the  witness  to  say  any  thing  they  want  tliem 
to  say."  The  credibility  of  witnesses  in  every  trial,  civil  or  criminal,  is  for 
the  jury.  In  this  case  the  court  seems  to  have  usurped  the  province  of  the 
jury,  and  to  have  passed  upon  the  credibility  of  the  defendant's  witnesses 
without  leaving  it  to  the  jury.  Doubtless,  when  the  jury  heard  these  ex- 
pressions from  the  judge  to  the  effect  that  these  witnesses  had  no  regard  for 
their  oaths,  but  would  say  anything  that  counsel  desired  them  to  say,  the  jury 
entirely  disregarded  the  evidence  which  had  been  adduced  in  behalf  of  the 
defendant.  These  remarks  of  the  court  had,  in  our  opinion,  a  tendency  to  in- 
jure the  defendant.  The  opinion  of  the  judge  thus  openly  expressed  discred- 
ited, the  witnesses.  It  was  in  effect  to  instruct  the  jury  that  the  witnesses  for 
the  defendant  were  unworthy  of  belief  or  credit  It  Is  true  that  the  jury 
might  have  had  the  same  opinion  in  regard  to  the  credibility  of  the  witnesses 
that  the  judge  seems  to  have  had;  but,  if  they  were  doubtful  as  to  the  credi- 
bility of  these  witnesses,  the  fact  that  the  judge  expressed  this  opinion  in  their 
hearing  might  have  solved  their  doubts,  and  made  them  decide  against  the 
I  defendant,  as  they  did  in  this  case.    For  this  reason  we  think  the  court  erred 

in  not  granting  a  new  trial. 


I  .(    Ga.  1  )  Carson  v.  State. 


(Supreme  Court  of  Oeorgia.    February  24, 1888.) 
1.  EoMiGiDii—MnRDBB—MAUCE— Motive. 

On  the  trial  of  defendant  for  murder  the  evidence  showed  that  he  went  to  where 
deceased  was  standing,  engaged  in  a  conversation,  and  being  called  a  ^^stoiy'*  said 
be  would  shoot  her  if  she  caUed  him  so  again,  and  upon  her  doing  so  pointed  his  gun 
at  her  and  fired.    Held,  that  the  shooting  was  malidous,  and  the  refusal  to  diarge 
**that  there  could  be  no  murder  without  malice,  and  no  malice  without  motive,** 
was  proper,  as  malice  is  the  motive  present  at  the  time  of  killing,  and  no  other  mo- 
tive need  be  shown.  ^ 
S.  Criminal  Law— Conduct  of  Trial— Exolttbion  of  Wttnbbsbs  fbom  Cottrt-Room. 
On  the  trial  of  a  criminal  charge,  it  is  in  a  deeree  discretionary  with  the  trial 
Judee,  when  called  on  to  send  witnesses,  after  being  sworn,  out  of  the  court-room, 
to  sJlow  some  to  remain ;  and  where  witnesses  for  the  prosecution  so  remained,  and 
their  testimony  was  not  corroborative  of  anything  sworn  to  by  other  witnesses,  no 
prejudice  results  to  defendant. 
8.  8amb—I»stkuction8— Statement  of  Accused's  Thsost. 

An  exception  to  the  court's  statement  of  defendant's  theory  of  the  MlUne  of  a 
person  for  which  he  was  on  trial  will  not  he  considered,  unless  it  affirmatively  ap- 
I>ear8  that  such  statement  was  not  correct 

Error  fiom  superior  court,  Macon  county;  Port,  Judge. 
A>  A,  CarsoTit  for  plaintiff  in  error.    C.  B.  Hiuison,  8ol.  Gen.,  (by  B.  P. 
HollUt)  and  C.  Anderaouy  Atty.  Gen.,  for  the  State. 

Blandford,  J.  The  plaintiff  in  error  was  indicted  and  tried  for  the  mur- 
der of  Jennie  Smith,  and  was  convicted  and  sentenced  to  the  penitentiary  for 
life.  He  made  a  motion  for  a  new  trial,  on  several  grounds,  which  was  re- 
fused ;  whereupon  he  excepted. 

I.  Two  of  the  grounds  insisted  upon  are  the  following:  *' Fourth,  Because 
the  court  erred  in  admitting  the  testimony  of  Alex.  Smith,  over  the  objection 
of  defendant's  counsel,  under  the  following  facts:  The  state's  witnesses  were 
required  to  be  put  under  the  rule,  and  were  all  sworn  and  sent  out  of  the 
court-room,  said  Smith  remaining  in  the  room,  not  having  been  sworn.   Said 

»  See  note  to  People  v.  Ck)ughUn,  (Mich.)  32  N.  W.  Rep.  905. 
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Smith  was  then  allowed  to  testify  as  to  the  age  of  one  of  the  witnesses,  Mary 
Smith;  said  witness  being  the  father  of  the  deceased  and  assisting  the  solicitor 
general  as  prosecutor.  Fifth*  Because  the  court  allowed  the  sheriff,  M.  B. 
Gilmore,  to  testify  in  the  case,  the  said  Gilmore  having  not  been  put  under 
the  rule,  as  requested  of  all  the  state's  witnesses,  and  remaining  all  the  while 
in  the  court-room ;  neither  was  there  any  request  that  he  be  allowed  to  remain 
in  the  court-house,  said  witness  being  the  sheriff  of  Macon  county  in  court  on 
official  business."  The  sheriff  testified  that  he  arrested  the  accused  in  Mus- 
cogee county,  and  this  was  all  he  testified  to.  Smith  testified  as  to  the  age  of 
Mary  Smith.  This  testimony  was  not  corroborative  of  anything  sworn  lo  by 
other  witnesses.  We  do  not  think  the  court  erred  in  allowing  these  witnesses 
to  testify.  When  this  rule  was  invoked  to  put  the  witnesses  out  of  the  court- 
room, it  was  in  a  great  degree  discretionary  with  the  presiding  judge  whether 
he  would  allow  some  of  them  to  remain  or  not;  but  it  appears  affirmatively  in 
this  case  that  no  harm  or  damage  could  come  to  the  accused  by  allowing  these 
witnesses  to  testify. 

2.  The  next  ground  of  error  is  that  the  court  erred  in  his  charge  in  present- 
ing the  defendant's  theory  of  the  killing  to  the  jury.  It  appears  from  the 
record  that  the  court  stated  to  the  jury  tlbe  contentions  of  counsel  for  the  state 
and  the  defendant;  but  the  record  does  not  show  that  in  so  doing  he  erred,  or 
that  the  theory  stated  by  the  court  was  not  in  fact  the  theory  presented  by 
counsel  on  the  trial  of  the  case.  Before  anything  could  be  gained  by  this  ex- 
ception, it  must  affirmatively  appear  that  the  court  did  not  correctly  state  to 
the  jury  the  theory  of  the  defendant. 

3.  Another  ground  of  the  motion  is  the  following:  ^^ Sixth,  Because  the 
court  erred  in  refusing  to  give  the  following  written  charge  requested  by 
counsel  for  the  defendant,  to- wit:  'In  all  cases  of  murder,  there  must  be  a 
motive  for  the  killing,  or  such  an  absence  of  motive  as,  from  all  the  circum- 
stances of  the  killing,  would  show  a  wicked,  malignant,  and  abandoned  heart. 
There  can  be  no  murder  without  malice,  and  no  malice  without  motive;  and 
if  you  believe  from  the  evidence  that  there  was  neither  malice  nor  motive  on 
the  part  of  the  defendant  in  killing  the  deceased,  alleged  in  the  bill  of  .indict- 
ment, then  I  charge  you  that  your  duty  would  be  to  find  the  defendant  not 
guilty  of  murder.'  "  We  do  not  think  the  court  erred  in  refusing  tins  charge. 
Malice  is  the  motive  moving  men  to  commit  murder, — ^a  deliberate  intent  un- 
lawfully to  take  human  life;  and  in  order  to  constitute  murder  the  killing 
must  be  referred  to  malice,  whether  that  malice  be  express  or  implied.  Where 
all  the  circumstances  of  the  killing  show  an  abandoned  and  malignant  heart, 
malice  is  implied.  In  all  cases  of  murder  malice  is  the  motive,  and  it  is  un- 
necessary to  look  for  further  motive;  that  is  sufficient  motive.  Malice  may 
result  from  revenge,  ill-will,  desire  foV  gain  or  other  motives;  it  may  arise 
from  causes  which  are  remote;  but  malice  is  the  motive  which  is  present  at 
the  time  of  the  killing,  and  is  the  deliberate  intention  unlawfully  to  take  away 
the  life  of  a  fellow-creature;  and  no  other  motive  need  be  shown.  In  this  case 
the  record  shows  that  the  accused  came  up  with  a  gun  in  his  hand  to  the  house 
where  the  deceased  was  standing  at  the  door,  and  engaged  in  conversation 
with  her  about  what  had  happened  there  the  night  before,  and  she  denied 
what  he  said.  He  called  her  a  liar,  and  she  called  him  a  "story."  He  said  to 
her,  **If  you  call  me  a  story  again,  I  will  shoot  you."  She  repeated  it;  and 
the  state's  witnesses  say  that  he  thereupon  pointed  his  gun  at  her,  fired,  and 
killed  her.  She  died  a  few  minutes  after  she  was  shot.  This,  as  we  think, 
was  a  case  of  express  malice.  If  this  be  true,  there  was  sufficient  to  consti- 
tute the  crime  of  murder,  whether  there  was  apparent  motive  to  induce  him 
to  commit  such  a  monstrous  act  or  not;  and  it  was  not  necessary  to  inquire 
for  further  motive;  it  is  sufficient  to  know  that  the  killing  was  the  result  of 
malice.  So  we  think  the  court  was  right  in  refusing  the  request  contained  iv 
the  sixth  ground  of  the  motion. 
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4.  Upon  a  consideration  of  all  of  the  evidence  as  it  appRears  in  the  record, 
we  think,  if  the  witnesses  for  the  state  are  to  be  believed,  (and  the  jury  had 
a  right  to  believe  them,)  the  verdict  was  right,  and  the  court  did  not  err  in 
refusing  to  grant  a  new  trial.    Judgment  affirmed. 


''  Gallagher  v.  Gallagher. 

(Supreme  Cawrt  of  Appeals  of  West  Virffinia.    February  18, 1888.) 
L  Specitic  Pbrpormancb— Parol  Contract  for  Sale  of  Land— When  Enforced. 
In  a  suit  by  the  purchaser  for  the  specific  execution  of  a  parol  contract  for  the 
sale  of  land,  the  plaintiff  must  establish  the  contract  alleged  in  his  bill  by  a  clear 
pi-eponderance  of  evidence.    If  the  evidence  is  conflicting^  and  it  is  not  clear  that  a 
contract  was  in  fact  made,  the  ccurt  should  dismiss  the  bilL^ 
3.  Same. 

To  entitle  a  purchaser  to  relief  in  such  case  it  must  appear— JFUrst,  that  the  con- 
tract is  certain  and  definite  in  its  terms ;  second,  that  tne  acts  proved  in  part  per- 
formance refer  to,  result  from,  or  were  made  in  pursuance  of  the  contract  proved; 
and,  tM/rd,  that  the  contract  has  been  so  far  executed  that  a  refusal  to  complete  it 
would  operate  as  a  fraud  upon  the  purchaser,  and  place  him  in  a  situation  in  which 
he  could  not  be  adequately  compensated  in  damages.* 
8.  Same. 

The  pa3nnent  of  the  purchase  money  is  not  of  itself  such  part  performance  as  will 
take  the  case  out  of  the  statute  of  frauds.* 
4  Save. 

In  such  case  the  plaintiff  must  show  not  only  the  terms  of  the  contract,  but  also 
such  acts  and  conduct  of  a  vendor  as  a  court  would  hold  to  amount  to  a  representa- 
tion that  he  would  not  rely  on  the  statute  to  escape  his  contract,  and  also  that  in 
reliance  upon  this  representation  the  purchaser  has  either  in  performance  or  in  pur- 
suance of  nis  contract  proceeded  to  alter  his  position  so  far  as  to  incur  an  unjust  and 
unconscientious  injury  or  loss,  in  case  the  vendor  is  permitted  to  rely  upon  the 
statutory  defense.* 
6.  Same. 

Under  some  circumstances,  possession  wiU  of  itself  entitle  the  purchaser  to  have 
the  contract  enforced;  but  in  all  cases  in  which  possession  is  relied  on,  it  must  be  a 
notorious  and  exclusive  possession,  and  one  which  was  delivered  or  taken  udder  the 
contract,  and  so  retained  and  continued. 

6.  Same. 

When  the  purchaser  moves  upon  the  land  and  remains  there  in  company  with  the 
vendor,  and  not  as  the  ostensible  and  exclusive  proprietor,  such  possession,  as  an 
act  of  part  pei^ormance,  will  not  entitle  the  purchaser  to  specific  performance. 

7.  Same. 

While  it  is  strong  confirmatory  evidence  of  the  right  of  the  purchaser,  where  it 
is  shown  that  he  has,  upon  the  faith  of  bis  contract  and  with  the  knowledge  of  the 
vendor,  expended  money  in  making  permanent  improvements  upon  the  land,  still, 
if  he  has  been  fully  compensated  by  the  use  of  the  land  or  otherwise  for  his  im- 
provements, this  alone  will  not  be  such  part  performance  as  will  entitle  him  to 
specific  execution. 

» That  equity  will  not  specificaUy  enforce  a  contract  wanting  in  definiteness  or  mut- 
uality, see  Bourget  V.  Monroe,  (Mich.)  25  N.  W.  Rep.  514;  Hall  v.  Loomis,  (Mich.)  80 
N.  W,  Rep.  874;  Moses  v.  McClain,  (Ala.)  2  South.  Rep.  741:  Recknagle  v.  Schmalz, 
(lowaL)  83  N.  W.  Rep.  865 ;  Durkee  v.  Cota,  (Cal.)  16  Pac.  Rep.  5 ;  Fogg  v.  Price,  (Mass.) 
14  N.  E.  Rep.  741 ;  Appeal  of  Holthouse,  (PaO  12  Ati.  Rep.  340;  Johnston  v.  Trippe,  83 
Fed.  Rep.  580;  Stembridge  v.  Stembridge,  (Ky.)  7  S.  W.  Rep.  — . 

*  A  parol  contract  to  convey  will  not  be  enforced  unless  an  entiy  is  made  under  that 
contract.  Thus  one  entering  into  possession  as  a  tenant  cannot  subsequently,  on  a  parol 
contract  of  bis  landlord  to  convey  to  him  the  demised  premises,  rely  upon  his  posses- 
sion to  take  the  contract  out  of  the  operation  of  the  statute  of  frauds.  Recknagle  v. 
Schmalz,  (Iowa,)  88  N.  W.  Rep.  865. 

*  Where  no  part  of  the  purchase  money  is  paid,  or  possession  taken  of  the  land,  a  parol 
contract  to  convey  land  cannot  be  enforced.  Higgs  v.  Louisa  Co.,  (Iowa,)  14  K.  W. 
Rep.  205.    See.  also.  Berry  v.  Hartzell,  (Mo.)  8  S.  W.  Rep.  582 ;  Sullivan  v.  O'Neal,  (Tex.) 

I  S.  W.  Rep.  186;  Magee  v.  McManus.  (Cal.)  12  Pac.  Rep.  451;  Barker  v.  Critzer,  (Kan.) 

II  Pac.  Rep.  882;  Langellier  v.  Sch'aefer,  (Minn.)  81  N.  W.  Rep.  690;  Henderson  v. 
Stokes,  (N.  J.)  8  AtL  Rep.  718;  Higgins  v.  BuUer,  (Me.)  7  Atl.  Rep.  276. 

<  As  to  the  part  performance  that  will  take  a  parol  contract  out  of  the  statute  of  frauds, 
see  Martin  v.  Patterson,  (S.  C.)  2  S.  E.  Rep.  859,  and  note;  Clark  v.  Clark,  (ILL)  18  N. 
E.  Rep.  558. 
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8.  Sake. 

The  improvements  must  be  beneficial  to  the  estate,  and  of  a  permanent  character. 
Mere  repairs  confer  no  rights  upon  the  purchaser.^ 
{SyU<ibtL8  by  the  Court) 

Appeal  from  circuit  court.  Mason  county;  F.  A.  Guthbie,  Judge. 
/   W.  EnglUht  for  appellant.    /.  B,  Menager  and  W.  H.  Tomlinsotit  for 
appellee. 

Snyder,  J.  Suit  in  equity  brought  in  the  circuit  court  of  Mason  county 
in  July,  IsiSS,  by  Michael  Gallagher  against  Hugh  Gallagher  and  others  to 
compel  the  specific  performance  of  an  alleged  parol  contract  for  the  sale  of 
real  estate.  The  defendants  answered  th^  bill.  Depositions  and  exhibits 
were  filed  on  which  the  cause  was  heard,  and  on  February  17, 1885,  the  court 
entered  a  final  decree  ordering  the  specific  execution  of  said  contract,  and  di- 
recting a  conveyance  of  the  real  estate  by  the  defendant,  Hugh  Gallagher, 
to  the  plaintiff.  From  this  decree  said  defendant  has  obtained  this  appeal. 
The  plaintiff^s  bill  alleges  that  some  time  in  the  year  1878  the. appellant, 
Hugh  Gallagher,  who  is  the  father  of  the  plaintiff,  purchased  a  house  and  lot 
in  Hartford  City,  Mason  county,  which  is  fully  described,  from  the  Hartford 
City  Coal  &  Salt  Co.,  and  paid  a  part  of  the  purcliase  money  thereon,  but 
finding  he  would  be  unable  to  pay  the  balance,  agreed  with  the  plaintiff  that 
if  he  would  pay  said  balance  of  the  purchase  money  the  deed  therefor  should 
be  made  by  said  company  to  him,  the  plaintiff,  thereby  selling  hfs  equitable 
interest  in  said  property  to  the  plaintiff;  that  in  pursuance  of  said  agreement 
the  plaintiff  took  possession  of  the  property,  made  valuable  improvements 
upon  it.  and  paid  to  said  company  about  $500  in  full  of  the  balance  due  on 
the  origpinal  purchase;  that  said  company  is  ready  and  willing  to  make  the 
plaintiff  a  deed  for  the  property,  but  the  appellant  refuses  to  permit  it  to  do 
so.  The  appellant,  in  his  answer,  positively  denies  that  be  ever  sold  said 
property  to  the  plaintiff,  or  made  any  such  contract  with  him  as  is  alleged  in 
the  bill;  he  denies  that  the  plaintiff  was  ever  put  in  possession  of  the  prop- 
erty, or  that  he  made  any  improvements  thereon;  he  also  denies  that  the 
plaintiff  ever  had  any  interest,  legal  or  equitable,  in  the  property,  or  that  he 
paid  $500  on  the  purchase  thereof.  The  proofs  in  the  cause  show  that  in  the 
year  1869  or  1860  the  appellant  purchased  from  said  company  a  part  of  the 
lot  in  controversy  at  the  price  of  $100;  that  he  was  put  in  possession  of  the 
same,  and  built  a  house  and  made  other  improvements  thereon,  and  has  lived 
in  said  house  ever  since;  that  soon  after  the  first  purchase  he  agreed  to  pur- 
chase the  residue  of  the  lot,  constituting  the  whole  of  lots  Nos.  23  and  24t  of 
said  town,  at  the  price  also  of  $100,  making  $200  for  the  whole;  that  before 
the  year  1878  he  had  paid  in  full  for  said  first  purchase,  but  still  owed  the 
price  of  the  second  purchase  with  its  accumulated  interest;  that  in  the  fall  of 
1878,  about  the  time  his  son,  the  plaintiff,  became  of  age,  he  made  an  ar- 
rangement with  the  president  of  said  company,  by  which  his  son  should  work 
for  it,  and  that  the  balance  due  on  the  property  was  to  be  taken  out  of  the 
son's  wages.  The  books  of  the  company  show  that  from  March,  1879,  to  Oc- 
tober, 1880,  the  plaintiff's  wages  are  credited  with  the  aggregate  sum  of  $300, 
on  account  of  this  property.  At  the  time  these  wages  were  earned  the  father 
and  son  were  both  living  together  in  the  house  on  the  property  as  they  had 
been  before  and  after  the  alleged  purchase  by  the  son  was  made".  The  father 
was  engaged  in  cultivating  some  rented  land,  raising  corn  and  hogs,  and 
butchering.    About  these  facts  there  is  no  room  for  controversy;  but  there  is 

» Where  possession  is  taken  under  a  parol  contract  for  the  conveyance  of  real  estate, 
and  lasting  and  valuable  improvements  are  made  in  reliance  thereon,  the  contract  is 
taken  out  of  the  statute  of  frauds ;  and  the  party  seeking  to  enforce  it  having  per- 
formed aU  its  conditions  on  his  part,  a  case  is  made  requiring  the  application  of  the 
equitable  doctrine  of  specific  performance.    Burns  v.  Fox,  (Ind.)  14  Is.  £.  541i 
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a  direct  and  irreco'nciLible  conflict  between  the  testimony  of  the  plaintiff  and 
appellant  as  to  whether  or  not  there  ever  was  any  contract  or  agreement  for 
the  sale  of  the  property  to  the  plaintiff,  and  also  in  regard  to  tlie  arrangement 
by  which  the  wages  of  tiie  plaintiff  were  used  to  pay  the  balance  due  on  the 
property.  The  appellant  testifies  positively  that  no  such  contract  was  ever 
made,  and  in  regard  to  the  use  of  the  plaintiff's  wages  to  pay  the  balance  due 
from  him  on  the  property,  he  testifies  that  it  was  agreed  between  him  and  the 
plaintiff  that  the  latter  should  work  for  the  company  and  pay  the  debt  on  the 
property,  and  he,  the  appellant,  would  board  him  and  pay  him  an  equal 
amount  in  money  out  of  the  sale  of  his  hogs  and  other  means,  and  that  he  did 
80  pay  biro  the  full  amount  of  the  wages  so  used  and  much  more;  and  there  is 
other  evidence  to  prove  that  lie  sold  hogs  at  different  times  and  received 
money  therefor  to  an  amount  more  than  sufficient  to  repay  the  plaintiff  the 
sum  taken  from  his  wages  to  pay  on  the  property,  and  that  a  large  part  of  this 
money  was  in  fact  paid  over  to  the  plaintiff.  On  the  other  hand,  the  son  tes- 
tifies that  there  was  a  positive  contract  that  the  property  was  to  be  conveyed 
to  him,  and  that  the  hogs  which  his  father  sold  and  the  proceeds  of  which 
were  paid  to  him  were  his  own  hogs  and  not  his  father's.  On  these  contro- 
verted matters  there  is  little  or  no  corroborating  testimony,  though  the  at- 
tendant facts  and  circumstances  tend  to  sustain  the  father  rather  than  the 
son.  But  I  do  not  deem  it  necessary  to  refer  to  these,  because  in  a  suit  of 
this  character,  unless  the  contract  stated  in  the  bill  is  established  by  a  clear 
preponderance  of  evidence,  the  court  will  not  enforce  it.  If  the  evidence  is 
conflicting,  and  it  is  not  clear  that  a  contract  was  in  fact  made,  a  bill  for  spe- 
cific performance  will  be  dismissed.  Uaskin  v.  Insurance  Co,,  78  Va.  700; 
Graham  v.  Hendren,  5  Munf.  185;  Baldenherg  v.  Warden^  14  W.  Va.  397. 

But  if  it  were  admitted  not  only  that  there  was  a  contract  of  sale,  but  also 
that  the  purchaser  had  paid  the  purchase  money,  still  tlie  plaintiff  would  not 
be  entitled  to  relief  in  this  suit.  The  principles  upon  which  courts  of  equity 
will  avoid  the  statute  of  frauds  on  the  ground  of  part  performance  of  a  parol 
contract  for  the  sale  of  land  are  now  as  well  settled  as  any  of  the  acknowl- 
edged doctrines  of  equity  jurisprudence.  To  entitle  a  party  to  relief  in  such 
cases  it  must  appear— Fjy^^  that  the  contract  relied  on  is  certain  and  defi- 
nite in  its  terms;  second,  the  acts  proved  in  part  performance  must  refer  to, 
result  from,  or  be  made  in  pursuance  of,  the  contract  proved;  and,  thirds  the 
contract  must  have  been  so  far  executed  that  a  refusal  of  full  execution  would 
operate  a  fraud  upon  the  purchaser,  and  place  him  in  a  situation  which  does 
not  lie  in  compensation.  Campbell  v.  Fetteiman,  20  W.  Va.  398,  403 ;  Wright 
V.  Puckett,  22  Grat.  370;  1  Lead.  Caa.  Eq.  (2d  Amer.  Ed.)  top  pp.  567-574. 
It  is  now  settled  that  the  payment  by  the  purchaser  to  the  vendor  of  the  whole 
or  a  part,  whether  substantial  or  unsubstantial,  of  the  purchase  money  is  not 
an  act  of  part  pei'formance  which  will  take  tlie  parol  contract  out  of  the  statute. 
Jackson  v.  Cutright,  5  Munf.  308;  Fry,  Spec.  Perf .  §  403;  2  Story,  Eq.  Jur. 
§  760.  The  fraud  which  will  entitle  the  purchaser  to  a  specific  performance 
IS  that  which  consists  in  setting  up  the  statute  against  the  performance  after 
the  purchaser  has  been  induced  to  make  expenditures,  or  a  change  of  situa- 
tion in  regard  to  the  subject-matter  of  the  agreement,  or  upon  the  supposi- 
tion that  it  was  to  be  carried  into  execution,  and  the  assumption  of  rights 
thereby  to  be  acquired;  so  that  the  refusal  to  complete  the  execution  of  the 
agreement  is  not  merely  a  denial  of  rights  which  it  was  intended  to  confer, 
but  the  infliction  of  an  unjust  and  unconscientious  injury  and  loss.  In  such 
case  the  vendor  is  held  by  .force  of  his  acts  oT  silent  acquiescence,  which  have 
misled  the  purchaser  to  his  harm,  to  be  estopped  from  setting  up  the  statute 
of  frauds;  therefore,  a  purchaser  seeking  the  performance  of  such  agree- 
ment must  be  able  to  show  clearly  not  only  the  terms  of  the  contract,  but  also 
such  acts  and  conduct  of  the  vendor  as  a  court  would  hold  to  amount  to  a 
representation  that  he  proposed  to  stand  by  his  agreement,  and  not  avail  him- 
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self  of  the  statute  to  escape  its  performance;  and  also  that  the  purchaser,  in 
reliance  on  this  representation,  has  proceeded,  either  in  performance  or  pur- 
suance of  this  contract,  to  so  far  alter  his  position  as  to  incur  **an  unjust  and 
unconscientious  injury  and  loss,*'  in  case  the  vendoj:  is  permitted  after  all  to. 
rely  upon  the  statutory  defense.  Browne,  St.  Frauds,  J  457a/  Glass  v.  HiU- 
hei't,  102  Mass.  34;  Swain  v.  Seamens,  9  Wall.  254.  From  this  it  is  appar- 
ent that  the  payment  of  the  purchase  money  is  not  such  part  performance  as 
>vould  entitle  the  purchaser  to  specific  execution,  because  the  money  may  be 
recovered  back  at  law,  and  the  parties  be  thus  restored  to  their  original  posi- 
tion; and  therefore  it  does  not  put  the  purchaser  in  such  a  position  that  he 
will  suffer  *'an  unjust  and  unconscientious  injury  and  loss"  if  the  contract 
is  not  enforced.  2  Story,  Eq.  Jur.  §  761.  Possession  is  an  important  ele- 
ment in  the  enforcement  of  such  contracts.  Possession  alone  will,  und3r 
some  circumstances,  entitle  the  purchaser  to  a  decree  for  specific  perform- 
ance. Harris  v.  Crenshaw,  3  Band.  14;  2  Story,  Eq.  Jur.  §  761.  In  all  cases 
in  which  possession,  either  as  delivered  by  the  vendor,  or  assumed  by  the  pur- 
chaser, is  relied  upon,  it  must  appear  to  be  a  notorious  and  exclusive  posses- 
sion of  the  land  claimed,  and  to  have  been  delivered  or  assumed  in  pursuance 
of  the  contract  alleged,  and  so  retained  or  continued.  Where  the  purchaser 
moves  upon  the  premises  and  remains  there  in  company  with  the  previous 
occupant,  not  as  the  ostensible  and  exclusive  proprietor,  or  where  the  metes 
and  bounds  of  the  land  alleged  to  be  purchased  are  not  fixed  and  recognized  and 
the  purchaser  occupies  it  in  common  with  adjacent  land  of  his  own,  such  pos- 
session, as  an  act  of  part  performance,  will  not  be  sufficient  to  entitle  the 
purchaser  to  specific  performance.  Fry  Y.Shepler,  7  Pa.  St.  91;  Haslet  v. 
Haslet,  6  Watts,  464;  Browne,  St.  Frauds.  §S  467-486.  It  is  always  re- 
garded as  strongly  confirmatory  of  the  right  of  a  purchaser  seeking  tlie  spe- 
cific execution  of  a  verbal  contract  for*  an  estate  in  land  that  he  has  pro- 
ceeded, upon  the  faith  of  the  contract  and  with  a  knowledge  of  the  vendor,  to 
expend  money  on  the  improvement  of  the  land.  But  the  improvements  re- 
lied upon  must  be  of  a  character  permanently  beneficial  to  the  land,  and  in- 
volving a  sacrifice  to  the  purchaser  who  made  them.  Although  the  improve- 
ments are  required  to  be  beneficial  to  the  land,  a  coutt  of  equity  will  not 
inquire  whether  the  expenditures  have  been  judiciously  or  injudiciously  made, 
or  whether  the  money  has  been  well  or  ill  laid  out.  Davenport  v.  Mason,  15 
Mass.  85;  Whitehead  v.  Brockhurst,  1  Brown,  Ch.  417.  It  must  appear, 
however,  that  the  loss  of  his  improvements  would  be  a  sacrifice  to  the  pur- 
chaser. If,  therefore,  he  had  gained  more  by  the  possession  and  use  of  the 
land  than  he  has  lost  by  his  improvements,  or  if  he  has  been  in  fact  fully  com- 
pensated for  the  improvements,  they  wnll  not  be  available  to  him  as  a  ground 
for  specific  execution.    Browne,  St.  Frauds,  §§  487-491. 

In  the  case  at  bar,  the  plaintiff  has  wholly  failed  to  prove  either  that  he  ever 
had  the  exclusive  possession  of  the  property  in  conti-oversy,  or  that  he  made 
any  permanent  improvements  upon  it.  In  respect  to  these  matters,  the  plain- 
tiff, in  answer  to  the  question,  "State  how  the  defendant,  Hugh  Gallagher, 
was  living  there  after  you  took  possession  of  the  property,"  testifies,  "We 
were  both  living  there  together  on  what  I  made  until  I  became  of  age.  Af- 
ter I  became  of  age,  the  contract  for  the  land  was  made,  and  we  have  lived 
in  the  same  condition  ever  since  up  to  October  10,  1882.  I  went  off  and 
boarded  for  a  couple  of  months  before  I  was  married,  and  then  I  went  there 
to  live.  He  lived  some  three  or  four  months  with  us,  and  then  to  himself,  in 
the  same  house."  And  in  reply  to  the  question  as  to  what  improvements  he 
had  put  upon  the  property  since  he  took  possession,  the  plaintiff  testifies  as 
follows:  "I  paid  for  the  stripping  the  doors  and  for  locks  for  same  and  built 
a  well  frame  on  the  premises  and  put  a  bucket  in  the  well  or  to  a  rope." 
This  is  the  only  evidence  in  the  record  in  regard  to  the  character  of  the  pos- 
session of  the  property  by  the  plaintiff  and  of  the  improvements  made  thereon 
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by  him.  It  clearly  shows  that  the  appellant  never  surrendered  the  posses- 
sion, and  that  the  phuntiff  never  had  the  exclusive  possession  as  purchaser 
or  otherwise.  The  alleged  improvements  were  merely  repairs  of  the  most 
trifling  character  and  not  improvements  at  all.  According  to  the  principles 
hereinbefore  announced  and  the  authorities  cited,  the  plaintiff  has  had  no  such 
possession  of  the  property  or  made  such  improvements  thereon  as  would  enti- 
tle him  to  a  specific  execution  of  his  alleged  contract  of  purchase,^even  if  he 
had  clearly  shown,  as  he  has  not,  that  a  contract  of  sale  had  been  actually 
made,  and  in  pursuance  of  it  he  had  paid  the  purchase  money  in  full;  for  the 
reason  that  he  has  an  ample  remedy  at  law  to  recover  back  his  purchase  moneyt 
and  thus  he  could  be  fully  compensated  and  restored  to  his  original  position. 
I  am  therefore  of  opinion  that  the  decree  of  the  circuit  court  should  be  re- 
versed, and  the  plaintiff's  bill  dismissed. 

Johnson,  P.  J.,  and  Green  and  Woods,  JJ.,  concurred. 

(31  W.  Va.  44) 

State,  to  Use  of  Griffith,  v,  Purgell  et  dl. 
(Supreme  Court  of  Appeala  of  West  Virfffnia,    February  18, 1888.) 

1.  Ikjttnction—Bokd— Action  on. 

The  order  of  the  judge  awarding  an  inlunoUon  under  the  last  clause  of  the  first 
section  of  section  10  of  chapter  188  of  the  Code,  re<^uired  E.  P.,  suing  out  the  injunc- 
tion, to  give  bond  in  the  penalty  of  $1,000,  **  conditioned  for  the  payment  of  aU  such 
costs  and  damages  as  majr  be  awarded  to  G.  should  the  injunction  be  dissolved.  ** 
E.  P.,  with  sufficient  sureties,  voluntarily  executed  the  reqxdred  bond,  "conditioned 
for  tne  payment  of  any  decree  or  order  that  may  be  awarded  a^inst  him,  and  all 
such  costs  and  damages  as  shall  be  incurred  or  sustained  by  Gt.  in  the  event  the  in- 
junction be  dissolved. "  The  Injimction  was  dissolved  ana  said  E.  P.  was,  by  the 
decree  dissolving  the  same,  to  pay  to  Q.  the  sum  of  $1,145.25,  with  interest  from  the 
day  of  November,  1883,  until  paid,  and  $147.66  costs.  In  an  action  on  this  in- 
junction bond  against  £2.  P.  and  his  sureties  at  the  relation  of  G.  to  recover  the 
amount  of  said  decree  and  damages  he  recovered  judgment  for  the  penalty  of  the 
bond  ($1,000)  to  be  discharged  by  the  payment  of  $147.66,  the  costs  mentioned  in 
said  decree.  Upon  a  writ  of  error  allowed  on  the  petition  of  G.,  ?ield,  (1)  that  as 
the  penalty  of  the  bond,  with  interest  thereon  from  the  date  of  the  dissolution  of 
the  injunction,  was  less  than  the  amount,  which  at  the  date  of  such  dissolution  the 
obligors  in  the  injunction  bond  then  became  liable  for,  the  plaintiff  was  entitled  to 
recover  for  the  benefit  of  G.  the  whole  penalty  of  the  bond,  with  interest  from  that 
date  to  the  date  of  said  judgment,  with  interest  on  that  aggregate  from  the  date  of 
the  judgment;  (2)  the  plea  to  said  action  setting  forth  in  extenso  the  order  of  the 
judge  awarding  the  injunction,  as  well  as  said  bond  and  the  condition  thereof,  and 
averring  that  by  reason  of  the  variance  between  the  condition  of  the  bond  and  the 
condition  prescribed  by  the  order  of  the  judge  awarding  the  injunction  the  said 
bond  is  null  and  void,  presented  no  defense  to  the  said  action.  Bntdbr,  J.,  dis- 
senting. 

3  S^ME. 

In  an  action  on  an  injunction  bond  brought  by  the  relator  to  recover  damages 
upon  the  dissolution  of  the  injunction,  where  none  have  been  awarded  to  him  by 
the  decree  dissolving  the  same,  the  declaration  must  specify  the  particular  injuries 
complained  of  occasioning  such  damages  with  such  clearness  and  distinctness  of 
statement  that  they  may  be  understood  by  the  party  who  is  to  answer  the  same. 
8.  PT.BADINO— Plea  n;  Bab. 

A  plea  in  bar  alleging  matters  which,  if  true,  present  no  defense  to  the  action,  if 
objected  to,  should  be  rejected. 

4  Save. 

When  a  plea  is  tendered  in  bar  of  an  action  and  offered  to  be  filed,  and  the  plain- 
tiff objects  to  the  filing  thereof  and  moves  the  court  to  reject  the  same,  the  court, 
upon  consideration  of  such  motion,  will,  for  the  purposes  thereof,  regard  the  mat- 
ters of  fact  alleged  in  the  plea  as  admitted  to  be  true;  and  if  the  matters  thereof 
present  no  defense  to  the  action,  the  plea  should  be  rejected. 
{Syildbvs  hy  the  Cowrt) 

Error  to  circuit  court,  Mercer  county;  David  E.  Johnson,  Judge. 

This  is  an  action  of  debt  in  the  circuit  court  of  Mercer  county,  in  the  name 
of  the  state  of  West  Virginia,  at  the  relation  and  for  the  benefit  of  J.  T.  Grif- 
fith against  £d*aund  Furcell,  Thomas  Purcell,  and  Thomas  Heed,  upon  an 
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injunction  bond  in  the  penalty  of  91f000.  which,  after  reciting  that  snid  Ed- 
mund Purcell,  in  a  certain  chancery  suit  instituted  by  him  against  said  J.  T. 
Gritiitli,  had  obtained  from  the  judge  of  the  circuit  court  of  said  county  a  pre- 
liminary injunction  restraining  said  G-rilBth  from  collecting  and  certain  of  his 
debtors'from  paying  to  him  certain  moneys,  was  subject  to  the  following  con- 
dition: "If  the  above  bound  Edmund  Purcell  shall  pay  and  satisfy  any  de- 
cree or  order  that  may  be  awarded  against  him,  and  all  such  costs  and  dam- 
ages as  shall  be  incurred  or  sustained  by  the  said  Griffith  in  the  event  the  in- 
junction be  dissolved,  then  the  above  obli^^ation  to  be  void,  else  to  remain  in 
full  force  and  virtue."  This  injunction  was  wholly  dissolved  on  the  1st  day 
of  December,  1883.  The  order  of  the  judge  awarding  the  injunction  con- 
cluded as  follows:  "But  this  ord<»r  is  not  to  take  effect  until  the  plaintiff  or 
some  one  for  him  shall  before  the  clerk  of  the  circuit  court  of  Mercer  county 
enter  into  a  bond,  with  sufficient  security,  to  be  approved  by  said  clerk,  in  the 
penalty  of  $1,000,  conditioned  for  the  payment  of  all  such  costs  and  damages 
as  may  be  awarded  to  the  defendant  Griffith  should  this  injunction  be  dis- 
solved." The  declaration  contains  two  counts,  both  of  which  correctly  de 
scribe  and  set  forth  the  bond  and  the  condition  thereof  with  all  proper  re- 
citals. The  breach  of  the  condition  of  the  bond  alleged  in  the  first  count, 
after  rejecting  all  useless  and  redundant  verbiage,  is  in  these  words:  "And 
the  said  plaintiff  saith  that  the  injunction  aforesaid  hath  been  dissolved  by 
the  said  circuit  court  and  a  decree  rendered  in  favor  of  the  plaintiff  against 

said  Thomas  Purcell  for  the  sum  of  $1,145.26,  with  interest  from  the 

day  of  November,  1883,  till  paid,  and  $147.66  costs;  and  the  said  Edmund 
Purcell  hath  incurred  and  become  liable  by  reason  of  the  dissolution  of  said 
injunction  to  pay  to  the  said  plaintiff  damages  to  the  amount  of  $1,000; 
nevertheless  the  said  Edmund  Purcell,  although  often  requested  the  amount 
of  the  decree  aforesaid,  and  the  costs  and  damages  aforesaid,  hath  not  paid  to 
the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and  refused  and  still 
doth  neglect  and  refuse  to  pay  and  satisfy  the  sum  aforesaid,  whereby  an 
action  hath  accrued,"  etc.;  and  then  concludes  with  the  usual  negative  aver- 
ments of  non-payment  of  the  penalty  to  the  plaintiff,  to  the  damage,  etc. 
The  second  count  makes  no  mention  of  the  decree  for  $1,145.26,  and  seeks 
only  to  recover  said  $147.66  costs  and  damages.  In  this  count  the  breach  of 
the  condition  of  the  bond  is  the  non-payment  of  the  said  costs  and  damages, 
and  it  is  alleged  in  all  respects  substantially  in  the  same  words  as  that  in  the 
first  count,  and  concludes  in  the  same  manner.  No  demurrer  was  entered  to 
this  declaration,  nor  was  its  sufficiency  in  any  manner  before  or  after  the 
trial  called  in  question.  The  defendants  tendered  and  offered  to  file  three 
special  pleas,  Nos.  1,  2,  and  3,  to  the  filing  of  which  the  plaintiff  objected, 
which  objections  as  to  pleas  1  and  2  were  sustained,  and  they  were  rejected, 
but  overruled  *as  to  plea  No.  3,  which  was  filed.  To  this  last  plea  the  plain- 
tiff tendered  and  offered  to  file  three  special  replications,  all  of  which,  being 
objected  to  by  the  defendants,  were  rejected.  The  defendants  then  pleaded 
"conditions  performed"  and  "conditions  not  broken,"  to  which  as  well  as  to 
plea  No.  3  the  plaintiff  replied  generally,  and  issues  were  thereon  joined. 
The  objections  made  to  the  rulings  of  the  court  in  rejecting  pleas  Nos.  1  and 
2,  and  in  filing  plea  No.  3,  and  rejecting  the  special  replications  thereto, 
were  saved  to  the  parties  respectively  by  proper  bills  of  exceptions.  The 
plaintiff  afterwards  moved  the  court  to  strike  out  said  plea  No.  8,  which  mo- 
tion  the  court  overruled;  and  neither  party  requiring  a  jury,  all  the  matters 
of  law  and  fact  were  submitted  to  the  court,  which  rendered  the  following 
judgment:  "The  court,  having  inspected  the  record  and  heard  the  proofs  ad- 
duced, finds  for  the  plaintiff  the  sum  of  $147.66,  the  amount  of  costs  set  forth 
in  the  taxation  of  costs  made  by  the  clerk  of  this  court  in  the  chancery  cause 
of  Edmund  Purcell,  8r,,  v.  /.  T.  Griffith  et  al,  due  to  said  Griffith;  it  is 
therefore  considered  by  the  court  that  the  plaintiff  recover  of  the  said  defend- 
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ants  the  said  sum  of  one  thousand  dollars*  the  debt  in  the  plaintiff^s  declara- 
tion mentioned,  to  be  dischurged  by  the  payment  of  the  said  sum  of  $147.66, 
the  costs  as  aforesaid  and  his  costs  about  his  suit  in  that  behalf  expended,  in- 
cluding an  attorney's  fee  of  $5.00."  To  this  judgment  a  writ  of  error  luis 
been  allowed  upon  the  petition  of  the  relator  J.  T.  GrilSth,  who  assigns  as 
eiTor  the  rulings  of  the  court  (1)  in  peimilting  plea  No.  3  to  be  filed;  (2)  in 
rejecting  his  three  special  replications  thereto;  (3)  in  refusing  to  reject  plea 
>ro.  3  5ter  the  same  had  been  filed;  (4)  in  rendering  judgment  for  only 
$147.66,  the  actual  costs  awarded  on  the  dissolution  of  the  injunction;  (5)  in 
not  rendering  judgment  in  his  favor  for  the  sum  of  $1,145.26  decreed  to  him 
upon  the  dissolution  of  the  injunction;  (6)  in  refusing  to  permit  the  plaintiff 
to  answer  certain  questions  propounded  to  him  by  his  attorneys,  tending  to 
prove  the  damages  which  he  had  sustained  in  his  business  as  railroad  con- 
tractor, and  otherwise  by  reason  of  the  suing  out  of  said  injunction;  (7)  in 
excluding  the  bill  and  answer  in  the  case  of  Atlantie  Giant  Powder  Co*  v. 
Griffith  cfe  Purcell;  (8)  and  in  not  rendering  judgment  in  favor  of  the  relator 
for  $1,145.26. 

Williams  &  Davidson,  for  plaintiff  in  error.  R,  C.  McClaugherty,  for  de- 
fendant in  error. 

Woods,  J.,  (after  stating  the  facts  as  dbo^e,)  It  will  be  observed  that  the 
injunction  awarded  in  this  cause  was  not  an  injunction  to  stay  proceedings 
on  a  judgment  or  decree  for  the  payment  of  money,  and  was  not  thereforeone 
where  the  bond  was  required  by  section  10  of  chapter  133  of  the  Code  to  be 
with  '* condition  to  pay  such  judgment  or  decree  and  all  such  costs  as  may  be 
awarded  against  the  party  obtaining  the  injunction  and  also  such  damages  as 
shall  be  incurred  or  sustained  by  the  person  enjoined  in  case  the  injunction 
be  dissolved. "  The  injunction  being  to  prevent  J.  T.  GriflSth  from  collecting 
from  the  Norfolk  &  Western  or  East  River  Railroad  Company  certain  estimates 
then  due  and  soon  to  become  due  to  the  firm  of  Griffith  &  Purcell,  as  well  as 
any  other  moneys  due  or  to  become  due  to  said  firm,  and  to  prevent  said  rail- 
road company  from  paying  such  estimates  to  Griffith,  and  to  prevent  Griffith 
from  interfering  with  or  removing  the  books  of  the  said  firm,  until  the  further 
order  of  the  court,  it  became  the  duty  of  the  judge  awarding  the  injunction 
to  prescribe  the  penalty  and  condition  of  such  bond,  and  in  his  order  he  did 
so,  by  requiring  the  bond  to  be  in  the  penalty  of  $1,000,  "with  condition  for 
the  payment  of  all  such  costs  and  damages  as  may  be  awarded  to  the  defend- 
ant, Griffith,  should  this  injunction  be  dissolved."  It  is  apparent  that  upon 
the  dissolution  of  this  injunction  the  court  could  award  the  defendant  no  dam- 
ages whatever,  for  by  the  twelfth  section  of  said  chapter  133  such  damages  can 
only  be  awarded  upon  the  dissolution  of  an  injunction  to  stay  proceedings 
upon  a  judgment  or  decree  for  the  payment  of  money.  The  damages,  which 
the  judge  awarding  the  injunction  intended  to  secure  by  the  condition  of  the 
bond  as  prescribed  by  him  in  his  order,  were  such  special  damages  as  might 
result  to  the  defendant,  Griffith,  by  being  prevented  from  collecting  said  es- 
timates and  moneys  due  to  the  firm  of  Griffith  &  Purcell,  and  from  interfering 
with  or  removing  the  books  of  said  firm.  If,  therefore,  no  such  damages  re- 
sulted to  Griffith  from  the  suing  out  of  said  injunction,  then  none  could  be 
recovered  upon  such  bond,  for  in  that  respect  there  could  be  no  breach  of  the 
condition  of  the  bond.  If  any  such  special  damages  have  been  the  necessary 
or  immediate  result  of  the  suing  out  of  the  injunction,  they  must  be  known 
to  the  party  so  injured.  He  will  be  able  to  state  the  character  of  each  partic- 
ular injury  resulting  therefrom,  the  manner  in  which  and  the  extent  to  which 
he  has  been  damaged,  and  the  pecuniary  loss  necessarily  or  immediately  oc^ 
casioned  thereby.  When  he  seeks  to  recover  from  the  alleged  wrong-doer 
compensation  for  the  loss  resulting  therefrom,  the  plainest  principles  of  jus- 
tice as  well  as  the  established  rules  of  pleading  require  that. .in  any  judicial 


Digitized  by 


Google 


304  SOUTHEASTERN  REPORTER.  [W.Va, 

proceeding  instituted  for  that  purpose  the  injuries  complained  of  and  the  dam- 
ages resulting  therefrom  should  be  set  forth  with  such  reasonable  particularity 
and  certainty  that  his  adversary  may  be  informed  of  the  precise  character  of 
the  demand,  and  be  able»  if  any  he  has,  to  make  his  defense  against  it.  From 
what  has  alrefidy  been  said,  it  is  apparent  that  the  condition  of  the  injunction 
bond  described  in  the  declaration  is  more  comprehensive  than  the  condition 
of  the  bond  required  to  be  given  by  order  of  the  judge  awarding  the  injunc- 
tion. The  latter  was  **for  the  payment  of  all  such  costs  and  damages  as  might 
be  awarded  to  Griffith  should  the  injunction  be  dissolved,"  while  that  inserted 
in  the  bond  is  that|Purcell  will  "pay  any  decree  or  order  that  may  be  awarded 
against  him,"  and  also  "all  such  costs  and  damages  as  shall  be  incurred  or  sus- 
tained by  Griffith  in  case  the  injunction  be  dissolved."  It  is  contended  by  the 
defendants  in  error  that  as  tlie  condition  of  the  bond  is  more  comprehensive 
than  that  prescribed  by  the  order  of  the  judge,  it  is  void  in  toto,  and  if  not 
totally  void,  it  is  void  as  to  so  much  of  the  condition  as  is  in  excess  of  the  or- 
der of  the  judge,  and  upon  these  two  legal  propositions  the  defendants'  special 
pleas  Nos.  1,  2,  and  3  ^re  based.  Before  considering  these  propositions  or  the 
sufficiency  of  these  pleas  and  the  plaintiff's  special  replications  to  plea  No.  3. 
we  will  consider  the  precise  character  and  extent  of  the  claim  presented  in  the 
declaration.  As  already  shown,  the  breaches  of  the  condition  of  the  bond  as- 
signecj  in  both  counts  in  regard  to  the  damages  claimed  are  in  terms  so  gen- 
eral as  to  include  any  or  every  possible  injury  from  the  suing  out  of  the  in- 
junction which  could  constitute  a  cause  of  action,  while  at  the  same  time  they 
wholly  fail  to  inform  the  defendants  of  any  particular  injury  complained  of  or 
of  any  damages  resulting  therefrom.  In  the  case  under  consideration  there 
could  be  no  damages  awarded  by  the  court  on  the  dissolution  of  the  injunc- 
tion. Special  damages  resulting  therefrom,  if  any  were  sustained,  could  only 
be  recovered  in  an  action  instituted  on  the  injunction  bond  for  that  purpose; 
and  in  such  action  the  injuries  resulting  in  such  damages  must  be  alleged 
with  such  clearness  and  distinctness  of  statement  that  they  may  be  understood 
by  the  party  who  is  to  answer  them,  by  the  jury  who  is  to  ascertain  the  truth 
of  the  allegations,  and  by  the  court  who  is  to  give  the  judgment.  BexY, 
Home,  2  Cowp.  top  p.  672;  Andrews  v.  Whitehead,  13  East.  102;  Ward  v.  Uar- 
ris,  2  Bos.  &  P.  265;  Com.  Dig.  "Pleader,"  c.  17;  1  Chit.  PI.  236,  348.  Nei- 
ther of  the  counts  allege  any  special  damages  sustained  by  the  relator  result- 
ing from  the  suing  out  of  the  injunction;  and  none  having  been  alleged,  the 
circuit  court  did  not  err  in  excluding  from  the  jury  the  evidence  offered  by 
him  tending  to  show  that  he  had  sustained  special  damages  in  his  business  as 
a  railroad  contractor  by  the  suing  out  of  the  injunction.  While  the  declara- 
tion has  not  been  prepared  by  the  pleader  with  as  much  accuracy  and  precis- 
ion of  statement  as  is  desirable,  and  has  thereby  confounded  in  some  cases 
the  "plaintiff"  with  the  "relator,"  and  has  used  them  interchangeably  as  syn- 
onymous, and  has  in  one  instance  in  the  first  count  used  the  name  of  Thomas 
Purcell  for  that  of  Edmund  Purcell,  yet  these  errors  could  mislead  no  one,  as 
the  person  intended  in  each  case  sufficiently  appears  from  other  parts  of  the 
declaration.  From  the  statement  of  the  pleadings  hereinbefore  given,  it  is 
apparent  that  every  allegation  necessary  to  entitle  the  relator  to  a  recovery  on 
the  bond,  if  the  same  be  valid,  of  the  amount  of  the  decree  for  $1,145.26,  with 

interest  from day  of  November,  1883,  and  $147.66  costs,  substantially 

appears  on  the  face  of  the  declaration,  and  that,  if  the  same  had  been  demurred 
to,  the  demurrer  should  have  been  overruled;  for  enough  appears  on  the  face 
of  the  declaration  to  enable  the  court  to  "render  judgment  thereon  according 
to  law  and  the  very  right  of  the  case. "  Section  29,  c.  125,  Code.  From  the 
view  we  have  taken  of  the  main  question  in  this  controversy,  it  becomes  im- 
material to  inquire  whether  special  damages  were  sustained  by  the  relator  or 
not,  as  the  judgment  which  the  court  should  have  rendered  would  have  been 
the  same  in  either  event.    Not  having  demurred  to  the  declaration,  whatever 
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errors  were  committed  bj  the  plaintiff  appearing  on  the  face  thereof  are  after 
a  trial  of  the  action  by  the  court  by  consent  of  parties,  as  well  as  after  a  ver< 
diet,  cured  by  the  statute  of  jeofails,  unless  there  be  omitted  something  so  es- 
sential to  the  action  ♦  ♦  ♦  that  judgment  according  to  the  law  and  the 
very  right  of  the  case  cannot  be  given.  Section  3,  c.  134,  and  g  29,  c.  125, 
Ckxie;  HolUday'8  ExWa  v.  Myers,  11  W.  Va.  282;  Spengler  v.  Davy,  ISGrat. 
381.  From  what  we  have  already  said  it  is  clear  that,  if  the  injunction  bond 
in  this  case  is  either  a  valid  statutory  bond  or  a  valid  common-law  bond,  the 
averments  in  the  declaration  are  sufficient  to  authorize  a  recovery  of  the  whole 
penalty  of  the  bond,  the  same  being  less  than  the  amounts  decreed  to  be  paid 
to  the  relator  upon  the  dissolution  of  the  injunction.  We  will  now  consider 
whether  this  injunction  bond  is  in  whole  or  in  part  a  valid  statutory  bond  and 
whether  the  same  is  a  good  common-law  bond. 

It  is  conceded  that  if  the  same  be  invalid  in  either  aspect,  it  is  only  because 
the  condition  of  the  bond  is  more  comprehensive  than  that  prescribed  by  the 
order  of  the  judge  awarding  the  Injunction.  The  statute  which  i-equires  the 
court  or  judge  awarding  an  injunction  in  any  case  other  than  staying  pro- 
ceedings upon  a  judgment  or  decree  for  money  to  fix  the  condition  as  well  as 
the  penalty  of  the  bond  without  which  the  injunction  cannot  take  effect  con- 
tains no  provision  which  expressly  or  by  implication  declares  that  injunction 
bonds  voluntarily  executed,  containing  any  other  conditions  than  those  pre- 
scribed in  one  case  by  the  statute,  and  in  the  other  by  the  court  or  judge 
awarding  the  injunction,  shall  for  that  cause  be  void  either  in  whole  or  in 
part.  While  the  statute  requires  all  injunction  bonds  to  be  given  before  the 
clerk  of  the  proper  court  and  proved  and  acknowledged  before  him,  (section 
1,  c.  10,  and  g  10,  c.  133,  Code,)  he  is  not  required  to  prepare  the  same.  It 
is  the  duty  of  the  party  obtaining  the  injunction,  if  he  would  make  the  same 
effectual,  to  have  the  bond  so  given,  acknowledged,  or  proved  before  the  clerk, 
who,  being  satisfied  with  the  sufficiency  of  the  sureties  tlierein,  files  and  pre- 
serves the  bond  so  given,  acknowledged,  or  proved.  The  injunction  bond  in 
the  case  was  voluntarily  executed  upon  a  sufficient  consideration,  for  a  lawful 
purpose,  with  full  knowledge  on  the  part  of  the  obligors  that  the  condition 
thereof  was  more  comprehensive  than  that  presciibed  by  the  judge  awarding 
the  injunction.  This  indifference  on  their  part  most  probably  grew  out  of 
the  confidence  of  the  principal  obligor,  Edmund  Purcell,  that  he  would  re- 
cover in  his  suit  a  decree  for  a  large  amount  against  Griffith,  instead  of  the 
possible  decree  against  himself  which  he  so  generously  undertook  to  secure 
by  the  condition  of  said  bond  by  virtue  of  which  he  obtained  the  full  ben- 
efit of  his  injunction  for  15  months.  A  '*bond"  is  defined  to  be  an  obliga- 
tion under  seal,  and  is  either  single  or  conditional.  It  is  single  when  the 
obligor  obliges  himself,  his. heirs,  administrators,  or  executors  to  pay  a  cer- 
tain sum  of  money  on  a  certain  day.  It  is  conditional  when  the  obligor 
obliges  himself  his  heirs,  etc.,  to  pay  a  certain  sum  of  money,  upon  condition 
that  if  he  does  some  particular  act  the  obligation  shall  be  void.  A  common- 
law  bond,  whether  single  or  conditional,  is  one  voluntarily  executed  in  the 
absence  of  any  statutory  authority  requiring  the  same  to  be  executed,  pre- 
scribing the  penalty  or  condition  thereof.  Murf ree.  Off.  Bonds,  g§  214,  430. 
Such  bonds,  unless  executed  for  a  consideration  maZum  in  se  or  malum  pro^ 
hibitum,  or  the  same  be  in  violation  of  public  policy,  or  be  in  special  cases 
declared  void,  are  valid,  and  bind  the  obligors  to  the  extent  and  according  to 
the  terms  and  conditions  of  the  bond.  A  statutoty  bond  is  one  required  by 
statutory  authority  by  state,  county,  district,  or  municipal  officers,  by  fidu- 
ciaries appointed,  created,  or  recognized  by  law,  or  by  parties  in  judicial  pro- 
ceedings, or  by  officers  and  agents  of  private  corporations,  taken  in  pursuance 
of  authority  conferred  on  them  by  their  chailers  or  general  law.  The  chief 
distinction  between  statutory  and  common-law  bonds  is  that  the  obligee  in 
the  former  is  entitled  to  all  the  special  privileges,  remedies,  and  processes 
v.6s.E.no.6 — 20 
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which  are  granted  by  the  statute,  while  the  common-law  or  voluntary  bond 
stands  upon  the  ground  of  any  other  contract  Introduced  in  a  bond  upon  a 
condition  between  man  and  man.  And  if  for  any  reason  a  bond  which  was 
intended  to  be  a  statutory  bond  fails,  in  b  material  respect  to  conform  to  the 
requirements  of  the  statute,  it  wUl  not  be  good  as  a  statutory  bond,  but  it  may 
be  valid  as  a  common-law  bond,  or,  if  very  defective,  it  may  be  altogether  void. 
The  general  rule  is  that  if  bonds  intended  to  be  statutory,  but  too  defective  to 
fulfill  all  the  essential  requirements  of  the  statute  to  be  entitled  to  the  privi- 
leges of  strictly  statutory  bonds,  are  nevertheless  good  as  common-law  bonds, 
unless  they  contain  provisions  contrary  to  those  prescribed  by  the  statute,  or 
are  in  violation  of  law,  common  or  statutory,  or  public  policy.  Murfree  Off. 
Bonds,  §  430;  Hotoard  v.  Brotvn,  21  Me.  385;  Adler  v.  Green,  18  W.  Va. 
201.  Where  a  superior  officer  exacts  from  his  inferior  a  bond  more  onerous 
in  its  conditions  than  the  law  authorizes,  the  bond  is  void  so  far  as  it  pur- 
ports to  exact  illegal  or  extraoificial  duties  or  impose  unlawful  liabilities. 
Bomar  v.  Wilson,  1  Baily,  461;  Treeuurers  v.  Bates,  %  Bally,  362;  Jameson  v. 
Kelly,  1  Bibb,  479;  State  v.  Findley,  10  Ohio,  51.  But  if  a  person  volun- 
tarily gives  to  an  officer  a  bond,  the  obligation  of  which  is  greater  than  the 
officer  is  authorized  to  require,  he  and  his  sureties  are  bound  thereby  to  the 
full  extent  of  the  condition.  Slutter  v.  Kirkendall,  100  Pa.  St.  807;  Burrall 
V.  Acker,  23  Wend.  606;  Murfree,  Off.  Bonds,  §  433.  In  Slutter  v.  Kirk- 
endall,  supra,  Slutter  received  from  the  sheriff  his  property  which  had  been 
levied  upon  and  gave  to  the  sheriff  a  bond  for  the  redelivery  of  the  goods  or 
the  payment  of  the  execution;  whereas  an  obligation  to  deliver  the  property, 
when  legally  demanded,  or  to  pay  the  value  thereof,  was  all  the  law  required. 
The  supreme  court  of  Pennsylvania  held  the  obligors  bound  by  the  bond. 
The  cou rt  says :  "  The  obligors  appear  to  have  volu n  tariiy  assumed  a  stronger 
obligation,  [than  the  law  requires,]  and  they  are  bound  thereby."  Jameson 
V.  Kelly,  supra,  was  an  action  of  debt  on  an  injunction  bond  which  was 
conditioned  that  *'if  the  said  Samuel  shall  satisfy  and  pay  said  judgment  and 
costs  and  the  judgment  and  costs  which  might  thereafter  be  obtained  in  the 
aforesaid  suits,  and  all  cost  and  charges  and  damages  that  should  accrue  on 
the  trial  of  said  Injunction  in  case  it  should  be  dissolved,  then  said  bond  to  be 
void,  else  to  remain  in  full  force  and  virtue."  The  statute  in  such  cases  le- 
quired  "bond  with  security  to  be  given  for  the  judgment  and  costs  at  law  and 
the  costs  in  the  suit  in  chancery  only."  The  question  was  whether  so  far  as 
the  condition  of  said  bond  provided  for  the  payment  of  the  damages  accruing 
on  the  dissolution  of  the  injunction,  it  was  not  illegal  and  void;  and  the 
court  of  appeals  of  Kentucky  held  that  it  was  not.  Boyle,  J.,  delivering 
the  opinion  of  the  court  in  that  case,  says:  "It  is  admitted  that  the  chan- 
cellor awarding  the  injunction  made  the  condition  of  the  bond  more  onerous 
than  the  statute  required,  but  that  inasmuch  as  the  law  gave  the  defendant  10 
per  cent,  on  the  amount  of  the  judgment  at  law  the  court  could  not  say  that 
it  was  unreasonable  to  require  security  to  be  given  for  its  payment."  It  will 
be  observed  that  in  this  case  the  court  clearly  held,  not  only  that  the  bond 
was  a  valid  injunction  bond,  but  also  that  even  the  "onerous  condition" 
thereof  did  not  render  it  invalid,  even  to  the  extent  that  the  condition  was 
more  onerous  than  the  condition  prescribed  by  the  statute.  State  v.  Find- 
ley,  supra,  was  an  action  on  a  bond  given  by  a  county  treasurer,  "with  con- 
dition that  he  shall  faithfully  and  impartially  discharge  all  the  duties  of  his 
office;  while  the  statute  prescribed  that  such  bond  should  be  conditioned  for 
the  paying  over  according  to  law  all  moneys  which  shall  be  received  for  state, 
county,  township,  or  other  purposes."  The  court  nevertheless  held  said  bond 
to  be  a  good  statutory  as  well  as  a  good  bond  at  common  law;  citing  IT. 8.  v. 
Bradley,  10  Pet.  343.  The  case  of  U.  S.  v-  Bradley,  above  cited,  was  an 
action  of  debt  on  a  pay-masters'  bond,  conditioned  that  "if  said  pay-master 
shall  well  and  truly  execute,  and  faithfully  discharge,  according  to  law  and 
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according  to  instructions  received  by  him  from  proper  authority,  his  duties 
as  pay-master  aforesaid;  and  he»  his  heirs,  executors,  or  administrators  shali 
regularly  account  when  thereto  required  for  all  moneys  received  by  him  from 
time  to  time  as  pay-master  aforesaid,  with  such  person  or  persons  as  shall  be 
duly  authorized  and  qualified  on  the  part  of  the  United  States  for  that  pur- 
pose, and  moreover  pay  into  the  treasury  such  balance  as  on  a  final  settle- 
ment of  the  said  pay- master's  accounts  shall  be  found  justly  due  from  him  to 
the  said  United  States,  then  the  obligation  to  be  void, "  etc.  The  condition 
of  such  bond  prescribed  by  act  of  congress  was  '* fully  to  account  for  all 
moneys  and  public  property  which  such  pay-master  may  receive,  in  such  sums 
as  the  secretary  of  war  shall  direct."  As  a  ground  of  defense  the  defendants 
pleaded  that  they  were  not  bound  by  said  obligation,  because  it  was  variant 
from  the  bond  required  by  said  act  of  congress,  which  was.  the  only  act 
authorizing  or  prescribing  the  character  or  condition  of  such  bond,  but  the 
supreme  court  of  the  United  States  held  that  it  is  a  doctrine  well  founded  in 
the  common  law,  recognized  from  a  very  early  period,  that  bonds  and  other 
deeds  may  in  many  cases  be  good  in  part  and  void  for  the  residue,  where 
such  residue  is  founded  in  illegality,  but  not  malum  in  se,  and  that  there  is 
no  valid  distinction  between  bonds  and  other  deeds  containing  covenants, 
conditions,  or  grants  not  malum  in  se,  but  illegal  at  the  common  law,  and 
those  containing  conditions,  covenants,  and  grants  illegal  by  the  express  pro- 
hibition of  statutes.  In  each  case  the  bonds  or  other  deeds  are  void,  as  to 
such  conditions,  covenants,  or  grants  which  are  illegal,  and  are  good  as  to 
all  others  which  are  legal  and  unexceptionable  in  their  purport.  The  only  ex- 
ception is  when  the  statute  has  not  confined  its  prohibition  to  the  illegal  con- 
ditions, covenants,  or  grants,  but  has  expressly  or  by  necessary  implication 
avoided  the  whole  Instrument  to  all  intents  and  purposes;  and  the  bond  was 
held  to  be  a  good  statutory  bond.  Johnson  v.  Vaughan,  9  B,  Mon.  217,  was 
an  action  of  debt  upon  an  injunction  bond,  with  condition,  after  reciting 
that  J.  had  obtained  an  injunction  to  stay  all  further  proceedings  in  a  suit 
brought  against  him  by  Y.  on  a  note  for  $110.25,  tliat  if  said  J.  and  B. 
J.,  or  either  of  them,  shall  well  and  truly  pay  the  said  sum  of  SI  10.25  to 
to  said  Y.,  with  all  legal  costs  and  interest  or  damages  that  has  been  or 
may  be  d^reed  in  the  aforesaid  judgment  or  injunction  in  case  the  same 
shall  be  dissolved,  or  tliey  may  be  made  in  anywise  liable  for  the  debt  and 
costs  and  interest  or  damages,  and  abide  by  and  perform  the  decree  of  said 
court,  then,"  etc.  The  condition  of  such  injunction  bond,  as  prescribed  by 
the  statute,  was  "for  paying  all  money  and  tobacco  and  costs  due  or  to  be- 
come due  to  the  plaintiff  in  the  action  at  law,  and  all  such  costs  as  shall  be 
awarded  against  him  in  case  the  injunction  shall  be  dissolved."  In  this  case, 
also,  the  defendants  insisted  that  the  bond  was  invalid,  because  the  condition 
thereof  was  more  onerous  than  that  prescribed  by  the  statute,  but  the  court 
held  that  the  condition  of  the  bond,  so  far  as  it  secfUred  the  debt,  interest, 
and  costs,  legal  and  equitable,  in  case  the  injunction  should  be  dissolved,  was 
strictly  within  the  letter  of  the  statute,  and  that  the  other  particulars  men- 
tioned in  the  condition,  if  more  than  required  by  the  law,  are  not  against  law, 
and  therefore  cannot  possibly  have  the  effect  of  vitiating  that  part  of  the  con- 
dition which  is  required  by  law,  and  which  are  in  substantial  conformity 
with  the  requisitions  of  the  act,  and  without  which  there  would  be  no  pro- 
priety in  restraining  a  party  from  proceeding  in  the  appropriate  tribunal  to 
have  his  demand  ascertained  and  enforced.  In  Bell  v.  Marr.  1  Call,  47,  it 
was  held  that  if  the  forthcoming  bond  includes  an  excess,  if  the  plaintiff,  after 
judgment  and  at  the  same  time,  release  the  excess,  the  defect  is  thereby  cured, 
and  the  judgment  rendered  thereon  is  valid.    Scott  v.  ITomsby,  Id.  41. 

In  Worsham  v.  Egl&tton,  Id.  48,  it  was  held  that  if  before  the  act  of  1794 
the  sheriff  in  taking  a  forthcoming  bond  included  his  commission  on  the  debt, 
it  was  erroneous,  but  in  such  case  the  bond  is  not  void,  and  judgment  shall 


Digitized  by 


Google 


308  SOUTHEASTEKN  REPOBTEB.  [W.Va. 

be  entered  for  the  sum  due,  without  the  commissions.  And  the  same  course 
was  pursued  in  Wilkinson  v.  McLochlin,  Id.  49.  In  Beale  v.  Doumman,  Id. 
219,  it  was  held  that  if  a  forthcoming  bond'be  taken  payable  to  the  sheriff  he 
may  maintain  an  action  upon  it.  And  in  Johnston  v.  MeritoetTier,  3  Call, 
524,  it  was  held  that  "if  a  forthcoming  bond  be  not  good  as  a  statutory  bond 
it  may  be  good  as  a  common-law  bond."  In  this  case  the  condition  was  op- 
pressive in  this  that  the  condition  required  the  execution  debtor  to  deliver  not 
only  the  slaves  levied  on  but  "also  as  many  more  under  as  good  title  as  the 
slaves  levied  on."  In  an  action  of  debt  on  this  bond  the  plaintiffs  had  judg- 
ment, and  a  motion  for  a  writ  of  error  thereto  was  unanimously  rejected  by 
the  court  of  appeals.  In  Claason  v.  Shaw,  5  Watts,  468,  a  constable  who  had 
levied  an  execution  on  the  goods  and  chattels  of  the  judgment  debtor  being 
authorized  by  statute  to  take  from  him  a  bond  in  the  following  or  like  words, 
viz.:  "We,  A.  B.  and  C.  D.,  or  either  of  us,  are  held  and  firmly  bound,  with 

E.  F.,  constable,  in  the  sum  of ,  upon  condition  that  the  said  A.  B. 

shall  deliver  unto  E.  F.  aforesaid  the  following  goods  and  chattels on 

the day  of at  the  house  of ,  which  are  taken  in  execu- 
tion at  the  suit  of  G.  H.  against  A.  B.,  or  pay  the  amount  of  the  execution 
with  costs."  Instead  of  such  bond,  the  constable  took  the  following:  "We 
promise  to  pay  the  amount  of  the  within  execution  to  Samuel  Shaw  on  Satur- 
day, the  26th  inst.,  or  deliver  property  to  satisfy  the  debt,  interest,  and  costs 
ut  the  house  of  Mrs.  M.  Lisenbigler  without  stay  of  execution,  as  witness 
our  hands  and  seals,"  etc.  This  was  held  by  the  supreme  court  of  Pennsyl- 
vania to  be  a  good  common-law  bond,  but  bad  as  a  statutory  bond.  Barnes 
v.  Brookman,  107  111.  317,  was  an  action  of  debt  on  an  injunction  bond  in 
the  penalty  of  $1,200  which,  after  reciting  that  M.  had  obtained  an  injunction 
to  restrain  John  B.  Brookman  and  T.  M.  Bradley  from  enforcing  the  collec- 
tion of  a  certain  judgment  entered  in  favor  of  Brookman  and  from  entering 
up  judgment  against  M.  M.  a  judgment  for  $500,  and  from  transferring,  sell- 
ing, or  entering  up  judgment  on  three  promissory  notes  of  $500  each  made 
by  M.  and  M.  M.  to  said  Brookman,  was  conditioned  for  the  payment  to  said 
Brookman  and  Bradley  of  the  sum  of  $1,200,  and  all  such  costs  and  damages 
as  might  be  awarded  against  said  M.  in  case  said  injunction  should  be  dis- 
solved. The  trial  of  the  action  resulted  in  a  judgment  in  favor  o^  Brookman 
and  Bradley  against  the  obligors  in  the  injunction  bond  for  $1,200  debt,  and 
$1,200  damages,  and  costs.  Upon  appeal,  the  supreme  court  of  Illinois  held 
that  the  bond,  having  been  voluntarily  entered  into  for  a  sufficient  considera- 
tion not  contravening  the  policy  of  the  law  nor  repugnant  to  any  statutory 
provisions,  was  valid  at  common  law,  notwithstanding  the  attempt  may  have 
been  to  execute  it  pursuant  to  a  statute  with  the  terms  of  which  it  does  not 
strictly  comply.  And  in  Pritchett  v.  People^  1  Oilman,  525,  the  same  court 
held,  in  an  action  upon  an  administrator's  bond  taken  by  a  person  acting  as 
probate  judge,  but  who  at  the  time  it  was  taken  had  no  authority  to  take  the 
same,  that  the  bond  so  taken  was  valid,  and  announced  as  a  general  rule  that 
any  obligation  entered  into  voluntarily  and  for  a  good  consideration  is  valid 
at  common  law  unless  it  contravenes  the  policy  of  the  law,  or  is  repugnant 
to  some  provision  of  the  statute.  Foumier  v.  Faggott,  3  Scam.  347;  Balin^ 
gall  V.  Carpenter,  4  Scam.  306;  U.  S.  v.  Linn,  15  Pet.  290;  U.  S.  v.  Tingey, 
5  Pet.  115;  Morse  v.  Hodson,  5  Mass.  314;  Freeman  v.  Davis,  7  Mass.  200; 
Burroughs  v.  Lowder,  8  Mass.  373;  Burrall  v.  Ackers,  23  Wend.  606. 

In  Kavanagh  v.  Saunders,  8  Me.  422,  it  was  held  that  if  an  officer,  hav- 
ing a  debtor  lawfully  in  custody  on  mesne  process,  required  for  his  enlarge- 
ment a  bond  containing  more  than  is  required  by  law,  the  debtor  was  consid- 
ered under  duress  so  far  as  respects  such  bond;  but  if  the  debtor,  in  order  to 
obtain  his  enlargement,  voluntarily,  and  without  any  compulsion,  offers  to  the 
creditor  other  or  greater  security  than  the  statute  requires,  and  it  is  accepted, 
it  becomes  a  valid  contract  between  the  parties.    The  case  of  AdUr  v.  Qreen^ 
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18  TV.  Va.  201,  was  an  action  of  debt  upon  what  purported  to  be  a  forthcomr 
ing  bond  taken  by  the  sergeant  of  the  city  of  Wlieeling  from  Green  and  his 
sureties  upon  an  execution  levied  on  the  goods  and  chattels  of  Green.  The 
bond  having  fixed  the  day  for  the  delivery  of  the  propei-ty  on  a  different  day 
from  that  appointed  for  the  sale  thereof,  this  court  held  that  the  same  was  not 
for  that  reason  a  good  statutory  bond,  but  that  it  was  a  good  common-law 
bond  if  there  was  no  other  objection  to  it.  The  same  question  had  been  con- 
sidered by  this  court  in  the  case  of  Porter* a  ExWs  v.  Daniels,  reported  in  11 
W.  Ya.  250.  In  that  case  two  actions  of  debt  had  been  brought  on  two  joint 
and  several  bonds  dated  June  1,  1861,  payable  to  the  plaintiff  for  $232. 72  and 
$1,597.18,  respectively.  They  were  taken  by  the  sheriff  of  Jefferson  county 
upon  two  writs  of  flei-i  facias  in  favor  of  the  plaintiff  against  the  principal 
obligor  B.  F.  Daniels,  pursuant  to  the  ordinance  of  the  Virginia  convention 
at  Bichmond.  adopted  on  the  30th  of  April,  1861,  entitled  "An  ordinance  to 
provide  against  the  sacrifice  of  property,  and  to  suspend  proceedings  in  cer- 
tain cases."  Both  of  these  bonds  were  subject  to  this  condition:  "If,  there- 
fore, the  said  B.  F.  Daniels,  W.  B.  Daniels,  and  D.  M.  Daniels  shall  well  and 
truly  pay  the  said  debt,  interest,  and  costs  [specified  in  said  executions]  when 
the  operation  of  an  ordinance  to  provide  against  the  sacrifice  of  property  and 
to  suspend  proceedings  in  certain  cases  [adopted  by  the  convention  of  Yir- 
I  ginia,  April  30,  1881]  ceases,  then  this  obligation  to  be  void;  else  to  remain 

in  full  force  and  virtue."    In  each  of  these  actions  there  was  judgment  for 
the  plaintiff,  and  upon  a  writ  of  error  this  court  held  these  to  be  valid  as  com- 
i  mon-law  bonds.    The  judgment  of  this  court,  in  passing  upon  the  question, 

I  assumed  as  an  admitted  fact  that  the  ordinance  of  the  Virginia  convention, 

which  authorized  the  sheriff  to  take  these  bonds,  was  an  absolute  nullity,  and 
that  there  was  no  statutory  authority  authorizing  the  sheriff  to  take  them. 
I  Green,  P.,  delivering  the  opinion  of  the  court,  reviewed  a  large  number  of 

I  authorities  on  this  question,  and  we  deem  it  unnecessary  here  to  re-examine 

them  or  to  reconsider  the  conclusion  reached  in  that  case.  The  naked  ques- 
tion was  there  presented,  whether  a  bond  taken  by  an  officer  without  any  au- 
thority of  law  from  obligors  who  voluntarily  execute  the  same  for  a  consider- 
ation received  thereon,  not  unlawful  in  itself,  was  for  that  cause  alone  void, 
;  and  was  decided  unanimously  in  the  negative.    This  conclusion  was  stated 

by  Green,  P.,  as  follows:  "The  mere  fact  that  a  bond  not  authorized  by  law 
I  has  been  taken  by  an  officer  does  not  render  such  bond  invalid  at  common 

I  law.    Such  bonds  have  been  frequently  held  void  at  common  law,  but  wher- 

I  ever  so  held,  it  has  not  been  simply  because  taken  by  an  officer  without  au- 

I  thority,  but  for  other  and  sufficient  reasons  appearing  in  the  particular  case, 

such  as  that  they  were  not  voluntarily  executed;  that  they  were  given  to  an 
officer  to  induce  him  to  violate  his  duty  as  such  officer,  or  to  induce  him  to 
perform  a  duty  he  was  bound  to  perform  without  such  bond;  or  that  the  tak- 
ing of  the  bond  was  oppressive,  and  it  was  given  without  consideration;  or 
that  the  obligee  in  the  bond  had  no  interest  in  the  subject-matter;  or  that  the 
taking  of  the  bond  was  in  violation  of  public  policy,  or  was  executed  under 
circumstances  or  contained  provisions  which  would  have  rendered  a  private 
bond  void  at  law." 
From  these  authorities  it  is  obvious  that  an  obligation,  whether  intended 
I  to  be  a  statutory  bond  or  not,  voluntarily  executed  for  a  sufficient  considera- 

tion, which  is  neither  malum  in  se  hor  malum  prohibitum,  and  which  does 
not  contravene  the  policy  of  the  law  and  is  not  repugnant  to  the  provisions  of 
the  statute,  is  Viilid  at  the  common  law;  and  that  an  obligation  thus  executed 
for  a  sufficient  consideration,  containing  conditions,  some  of  which  are  legal 
and  others  illegal,  and  the  latter  can  be  severed  from  the  former,  will  at  com- 
mon law  be  held  invalid  as  to  the  conditions  which  are  illegal,  but  valid  as  to 
those  whici)  are  legal,  unless  such-obligationbecauseof  such  illegal  conditions 
be  by  st^itute  declared  wholly  void.    Thus,  the  illegal  conditions  of  the  obii- 
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gation  are  disregarded  or  treated  as  surplusage,  while  the  obligation  itself  to 
tlie  extent  the  conditions  are  legal  is  at  common  law  held  to  bevalid.  A  simi- 
lar principle  has  been  applied  to  statutory  bonds  where  the  conditions  thereof 
either  fall  short  or  are  in  excess  of  the  conditions  prescribed  by  the  statute  or 
by  the  court  or  officer  authorized  to  do  so.  In  such  case  if  the  condition  fall 
shortof  the  requirements  of  the  statute,  the  bond  wiil  be  held  valid  as  a  statutory 
bond  to  the  extent  of  the  condition,  unless  it  be  so  defective  that  it  fails  in 
every  material  respect  to  conform  to  the  statute.  On  the  other  hand,  when 
the  condition  is  more  onerous  than  required  bj  the  statute,  if  the  bond  has 
been  voluntarily  executed  for  a  sufficient  consideration  which  is  neither  ma- 
lum in  86  nor  malum  prohibitum  nor  in  violation  of  the  policy  of  the  law  nor 
repugnant  to  the  provisions  of  the  statute,  it  will  still  be  held  valid  as  a  statu- 
tory bond  to  the  extent  that  the  conditions  thereof  are  autliorized  or  required 
by  the  statute;  and  the  onerous  condition  in  excess  of  the  requirements  will 
be  disregarded  or  treated  as  surplusage,  unless  the  manner  of  taking  or  the 
form  of  the  bond  prescribed  by  the  statute  is  made  an  express  condition  of  its 
validity."  Bonarv.  Wilson,  1  Bailey,  461;  Treasurer  v.  Bates,  2  Bailey,  362; 
Jameson  v.  Kelly,  1  Bibb.  479;  Statey.  Findlep,  10  Ohio,  51,  supra;  Grimes 
v.  Butler,  1  Bibb.  192;  Purple  v.  Purple,  5  Pick.  226;  Johmton  v.  Meri- 
wether,  3  Call,  624;  U.  8.  v.  Hotvell,  4  Wash.  0.  C.  620;  Morse  v.  Hodson,  5 
Mass.  314;  Bolton  v.  Robinson,  13  Serg.  &  B.  193;  and  4  Myers,  Fed.  Dec. 
§§  234-237, — where  the  foregoing  and  many  otiiers  are  considered  and  reviewed 
and  summed  up  in  the  following  legal  propositions:  (1)  "Though  the  con- 
dition of  a  statutory  bond  contains  more  than  is  required,  it  will  not  there- 
fore invalidate  the  bond,  if  the  good  can  be  eliminated  from  the  bad."  (2)  "A 
bond,  to  be  valid  under  a  statute,  must  betaken  in  the  manner  and  the  form 
prescribed,  if  such  latter  is  made  an  express  condition  of  its  validity."  Treat- 
ing of  the  same  subject,  Murfree,  Off.  Bonds,  §  61,  says:  **It  sometimes 
occurs  that  a  bond  prescribed  by  a  statute,  and  required  by  it  to  be  taken  by 
a  specified  officer,  is  so  drawn  that  it  contains  conditions  in  excess  of  those 
prescribed  by  the  statute.  In  such  case,  tlie  question  arises  whether  the  bond 
is  valid  at  all,  and  if  so,  to  what  extent.  The  law  in  such  cases  seems  to  be 
settled  that  if  such  a  bond  be  voluntarily  executed  by  its  obligors,  it  is  valid 
so  far  as  it  imposes  obligations  authorized  by  the  statute,  but  the  stipulations 
which  are  in  excess  of  it  may  be  rejected  as  surplusage;"  citing  J^onar  v.  WU- 
son,  Treasurer  v.  Bates,  Jameson  v.  Kelly,  and  8tate  v.  Findley,  supra. 
The  same  author,  in  treating  of  that  particular  kind  of  statutory  bonds  fa- 
miliarly known  as  "injunction  bonds,"  says:  "If  a  bond  of  this  description  is 
defective  because  it  does  not  contain  all  that  the  statute  requires,  it  will  never- 
theless be  enforced  as  to  the  material  conditions  prescribed  by  the  statute 
which  it  does  contain;"  citing  Holliday  v.  Myers,  11  W.  Va.  276.  "And,  on 
the  other  hand,  if,  besides  embodying  all  the  statutory  requirements  for  a  per- 
fect and  complete  injunction  bond,  it  includes  other  conditions  and  obligations 
which  are  not  authorized  by  the  statute,  but  which  are  nevertheless  not  against 
the  law  or  in  violation  of  public  policy,  the  bond  will  not  be  vitiated  thereby, 
but  will  be  held  viUid;  the  extraneous  matter  being  regarded  as  surplusage;" 
citing  Johnson  v.  Vaughan,  supra.  Holliday' s  ExWs  v.  Myers,  supra,  was 
an  action  of  debt  upon  an  injunction  bond  in  the  penalty  of  $400,  conditioned 
for  "the  payment  to  said  executors  of  a  judgment  in  a  suit,  and  all  loss,  dam- 
ages, or  injury  they  may  sustain  if  an  injunction  awarded  by  £.  B.  Hall,  Judge, 
on  the  28th  January,  1869,  in  the  case  of  said  executors  against  Joseph  Myei-s, 
be  dissolved."  The  declaration  averred  the  dissolution  of  the  injunction ;  that 
the  judgment  was  for  $200,  with  interest  on  SlOO  from  24th  December.  1861, 
and  on  $100  from  24th  December,  1862,  and  $24.41  costs,  and  the  eosts  in  the 
injunction  suit  decreed  to  plaintiffs  amounted  to  $32.45, — all  of  which,  together 
with  10  {ier  cent,  damages  on  the  amount  of  the  judgment,  was  claimed  by 
said  executors.    The  defendants  pleaded  to  the  action  on  their  plea,  and  issue 
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was  joinevl.  At  the  succeeding  term,  the  plea  was  withdrawn ;  and  the  plain- 
tiffs having  proved  their  cause,  they  recovered  judgment  against  the  obligors 
in  said  bond  for  $301.72,  with  interest  from  4th  January,  1872.  the  date  of  the 
judgment,  and  costs.  This  judgment,  S301.72,  was  doubtless  intended  to  be 
the  amount  of  the  judgment  mentioned  in  the  injunction  bond  on  the  day  of 
its  date,  although  it  is  in  fact  $1.82  less.  Upon  a  writ  of  error  to  this  court 
the  defendants  below  contended  that  the  injunction  bond  was  fatally  defective, 
and  that  no  action  would  lie  thereon.  The  defendants  in  en*or,  the  plaintiffs 
below,  contended  that  it  was  too  late  to  raise  such  question  after  judgment, 
if  the  bond  contained  enough  upon  which  to  found  an  action;  and  that  the 
bond  was  valid,  notwithstanding  that,  in  providing  for  the  payment  for  "all 
loss  or  injury"  not  required  by  the  statute,  it  omitted  the  liability  for  costs 
which  the  statute  did  require.  Hatmond,  J.,  delivering  the  opinion  of  this 
court,  on  page  294  says  "that  the  declaration  does  not  allege  that  the  bond 
contains  any  provision  for  paying  all  such  costs  as  may  be  awarded  against 
the  party  obtaining  thelnjunction ,  as  provided  in  section  10  of  chapter  133  of  the 
Code.  Although  the  condition  of  the  bond  is  not  so  intrinsic  as  the  statute 
requires,  yet  if  contains  a  material  part  of  the  conditions  required,  the  bond 
is  not  void,  but  binds  the  obligors  to  the  extent  of  such  condition;  and  when 
the  bond  contains  some  conditions  or  provisions  not  required  by  the  statute, 
and  some  of  those  which  are  required,  it  is  valid  and  binding  to  the  extent  of 
the  latter. "  And  the  judgment  of  the  circuit  court  was  accordingly  unani- 
mously afElrmed,  thereby  holding  in  this  case  that  said  injunction  bond,  not- 
withstanding the  defects  apparent  upon  the  face  thereof ,  was  a  valid  statutory 
bond,  so  far  as  it  contained  a  material  part  of  the  conditions  required  by  tlie 
statute,  as  was  held  in  the  case  of  Johnson  v.  Vaughan,  supra;  U.  8.  v. 
Bradley,  10  Pet.  343;  Gibson  v.  Beckham,  16  Grat.  321;  Pratt  v.  Wright,  13 
Grat.  175.  For  these  reasons,  we  are  of  opinion  that  the  injunction  bond  in 
the  declaration  in  this  case  mentioned  is  a  valid  common-law  bond,  and  that 
the  obligors  therein  are  bound  thereby,  notwithstanding  the  fact  that  the  con- 
dition thereof  is  more  onerous  than  the  condition  thereof  prescribed  by  the  or- 
der of  the  judge  awarding  the  injunction,  the  same  having  been  voluntarily 
executed  for  a  sufficient  consideration  neither  malum  in  se  nor  malum  pro- 
hihitum,  nor  in  violation  of  the  policy  of  the  law,  nor  repugnant  to  the  pro- 
visions of  the  statute. 

The  substance  of  the  defendant's  special  pleas  Kos.  1  and  2,  offered  to  be 
filed,  as  well  as  their  plea  No.  3,  which  was  filed,  presented  the  same  question. 
Having  in  each  plea  set  out  in  extenso  the  bond  and  the  condition  thereof,  as 
well  as  the  order  of  the  judge  awarding  the  injunction  and  prescribing  the 
penalty  and  condition  of  the  bond,  and  thereupon,  because  the  condition  of 
the  bond  was  more  comprehensive  than  that  prescribed  by  the  order  of  the 
judge,  plea  No.  1  averred  that  the  bond  was  null  and  void;  plea  No.  2 
averred  that  so  much  of  the  condition  as  provided  that  Edmund  Furcell 
should  pay  the  decree  or  order  that  might  be  awarded  against  him  and  all 
such  costs  and  damages  as  should  be  incurred  or  sustained  by  said  Griffith  in 
the  event  the  injunction  should  be  dissolved  was  null  and  void;  and  plea  No. 
3,  which  was  filed  after  the  second  count  (which  was  an  amendment  to  the 
declaration)  was  filed,  averred  that  so  much  of  the  condition  as  required  Ed- 
mund Purcell  to  pay  any  other  sums  than  the  costs  and  damages  awarded 
Hgainst  him  by  the  order  dissolving  said  injunction  was  null  and  void  The 
only  issue  of  fact  presented  by  any  of  these  pleas  was  whether  the  condition 
of  the  bond  described  in  the  declaration  was  different  from  that  prescribed  by 
the  order  of  the  j  udge.  The  motion  of  the  plaintiff  to  reject  these  several  pleas 
m  ust  for  that  purpose  be  regarded  as  an  admission  that  the  facts  alleged  therein 
are  true,  and  if  when  so  admitted  to  be  true  they  offer  no  sufficient  defense  to 
the  action,  they  should  be  rejected.  Such  motion  to  reject  must  as  to  that 
particular  plea  be  regarded  as  equivalent  to  a  dejuQurrer  thereto,,  admitting 
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the  truth  of  all  the  facts  therein  stated,  and  averring  that  they  show  no  suffi- 
cient defense  to  the  action.  When  the  attention  of  the  court  is  called  to  the 
sufficiency  of  the  plea  by  motion  to  reject  the  same,  or  by  objections  to  the 
filing  thereof,  and  the  court  is  of  opinion  that  it  presents  nosulBcient  defense 
to  the  action,  it  is  generally  the  duty  of  the  court  to  reject  the  same.  From 
what  we  have'seeu,  the  alleged  difference  between  the  condition  of  the  bond 
and  that  prescribed  by  the  judge  did  not  render  said  injunction  bond  invalid 
eitlier  in  whole  or  in  part.  It  follows  that  neither  of  these  pleas  presented 
any  defense  to  the  action,  and  therefore  the  plaintiff's  motion  to  reject  said 
plea  No.  3  as  well  as  plens  Nos.  1  and  2  should  have  been  sustained,  and  it  is 
therefore  immaterial  whether  the  plaintiffs*  special  replications  thereto  were 
rejt^cted  or  not. 

Upon  the  trial  of  the  action,  as  appears  from  the  plaintiff's  second  bill  of 
exceptions,  no  evidence  was  offered  by  the  defendants,  but  the  documentary 
evidence  introduced  by  the  plaintiff  proved  that  said  Edmund  Purcell,  by  the 
decree  dissolving  said  injunction,  was  indebted  to  and  became  liable  to  pay  to 
the  relator,  J.  T.  Griffith,  the  said  sum  of  $1,145.26,  with  interest  thereon 
from  December  1,  1883,  until  paid,  and  $147.66  costs  in  the  declaration  men- 
tioned ;  and  that  the  defendants,  by  reason  of  the  breach  of  said  conditional 
bond,  are  liable  to  pay  to  the  said  plaintiff  the  sum  of  $1,000,  the  penalty  of 
said  bond,  with  interest  thereon  from  the  Ist  day  of  December,  1883,  the  date 
when  the  injunction  was  dissolved.  We  are  therefore  of  opinion  that  the  cir- 
cuit court  erred  in  rendering  judgment  in  favor  of  the  plaintiff  for  the  sum  of 
$1,000,  the  penalty  of  said  bond  to  be  discharged  by  the  payment  of  the  sum 
of  $147.66  and  costs,  including  an  attorney's  fee  of  $5;  and  for  this  error  the 
said  judgment  of  the  circuit  court  rendered  herein  on  the  20th  day  of  June, 
1884,  must  be  reversed,  with  costs.  And  this  court  now  proceeding  to  render 
such  judgment  as  the  circuit  court  should  have  rendered,  it  is  considered  that 
the  plaintiff,  at  the  relation  and  for  the  benefit  of  J.  T.  Griffith,  recover  of  the 
defendants  the  sum  of  $1,033.16,  (the  aggregate  amount  of  $1,000,  the  penalty 
of  said  bond,  with  interest  upon  said  aggregate  from  the  Ist  day  of  Decem- 
ber, 1883,  until  the  20th  day  of  June.  1884,)  with  interest  until  paid,  to- 
gether with  his  costs  about  the  prosecution  of  his  suit  in  the  circuit  court  ex- 
pended. 

Johnson,  J.,  concurred. 

Green.  J.,  {concurring.)  It  seems  to  me  in  this  case  the  words  "all  dam- 
ages as  may  be  awarded"  in  the  order  of  the  court  granting  the  injunction 
must  be  intei-preted  as  "all  damages  as  may  be  sustained,"  if  we  would  give 
any  meaning  whatever  to  this  part  of  the  injunction  order.  It  must  be  so  in- 
terpreted, as  in  such  a  chancery  suit  as  this  Injunction  order  was  entered  in, 
the  court  could  not  under  the  law  award  any  damages.  In  this  case  the  dam- 
ages sustained  would  include  the  loss  of  the  plaintiff's  debt  of  $1,145.26,  de- 
creed in  his  favor  against  Edward  Purcell  in  this  injunction  cause.  This  be- 
ing the  case,  I  do  not  see  that  it  is  necessary  in  this  case  to  decide  the  ciues- 
tion  whether  the  addition  to  the  condition  required  by  the  injunction  order 
which  appears  in  the  injunction  bond  that  '*Edward  Purcell  shall  pay  and 
satisfy  any  decree  or  order  that  may  be  awarded  against  him"  is  to  be  re- 
garded as  surplusage  only,  or  as  binding  on  the  obligors  on  this  bond.  For 
in  either  case  the  responsibilities  of  the  obligors  would  be  the  same  in  this 
case,  that  is,  it  would  be  the  penalty  of  the  bond.  I  think,  therefore,  that  as 
this  is  a  very  important  legal  question,  and  it  is  unnecessary  to  decide  it  in 
this  case,  it  should  be  left  undecided  till  some  case  comes  before  us  that  re* 
quires  its  decision.    I  concur  in  all  other  respects  in  Judge  Woods'  opinion. 

Snyder,  J.,  (dissenting,)  If  the  word  "awarded"  in  the  order  granting 
the  injunction  is  understood  and  intended  to  mean  the  same  as  if  the  word 
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"sustained"  had  been  used  instead,  then  it  is  possible  the  conclusion  reached 
in  the  preceding  opinion  is  correct;  because  the  damiiges  sustained  would  in 
this  case  include  the  loss  of  the  debt  decreed  to  the  plain tilT  in  thQ  injunction 
suit,  and  would  therefore  make  the  obligors  in  the  bond  liable  for  such  debt. 
This  is  all  the  condition  of  the  bond  requires  in  addition  to  the  costs  which 
are  included  in  both  the  order  and  the  bond.  But  the  opinion  of  the  court 
proceeds  upon  a  wholly  different  ground,  and  one  in  which  I  do  not  concur. 
It  sanctions  the  broad  proposition  that  an  injunction  bond  voluntarily  ex- 
ecuted, with  conditions  more  onerous  than  the  penalty  required  by  the  order 
granting  the  injunction,  is  binding  upon  the  obligors  not  only  to  the  extent 
required  by  such  order,  but  also  to  the  extent  of  its  provisions  in  excess  of 
those  so  required,  unless  such  provision  contravene  the  policy  of  the  law  or 
the  prohibition  of  the  statute.  In  Murfree,  Off.  Bonds,  §  394,  the  law  is 
stat^  as  follows:  "Injunction  bonds,  in  common  with  most  other  obligations, 
must  be  so  construed  ut  res  majis  fxHeat  guam  pereat.  If  a  bond  of  this  de- 
scription  is  defective  because  it  does  not  contain  all  the  statute  requires,  it 
will  nevertheless  be  enforced  as  to  the  material  conditions  prescribed  by  the 
statute  which  it  does  contain.  And,  on  the  other  hand,  if  besides  embodying 
all  the  statutory  requirements  for  a  perfect  and  complete  injunction  bond  it 
includes  other  conditions  and  obligations  which  arenotjauthorized  by  the  stat- 
ute, but  which  nevertheless  are  not  agtiinst  the  law  or  in  violation  of  public 
policy,  the  bond  will  not  be  vitiated  thereby,  but  will  be  held  valid,  the  extra- 
neous matter  being  regarded  as  surplusage."  For  the  first  of  these  proposi- 
tions the  author  cites  Holliday  v.  Myers,  11  W.  Va.  276,  and  for  the  second, 
Johnson  v.  Vaughan,  9  B.  Mon.  217.  Haymond,  J.,  in  announcing  the  opin- 
ion of  the  court  in  the  former  case,  at  page  294  says:  "When  the  bond  con- 
tains some  conditions  or  provisions  not  required  by  the  statute,  and  some  of 
those  which  are  required,  it  is  valid  and  binding  to  the  extent  of  the  latter;" 
citing  Gillespie  v.  Thompson,  5  Grat.  132;  White  v.  Clay,  7  Leigh,  68;  Fox 
V.  Mountjoy,  6  Munf.  36;  Pratt  v.  Wright,  13  Grat.  175;  Gibson  v.  Beck- 
ham, 16  Grat.  321;  and  Porter  v.  Daniels,  11  W.Va.  250.  In  White  v.  Clay, 
supra,  the  court  awarded  the  injunction  upon  the  terms  that  a  bond  with 
security  be  given  according  to  law;  that  is,  making  the  security  responsible 
for  whatever  might  eventually  be  found  due.  The  bond  given  required  the 
obligors  to  pay  the  amount  of  the  judgment  enjoined,  and  all  such  costs  as 
shall  be  awarded  by  the  chancery  court.  The  injunction  was  dissolved  as  to 
only  a  part  of  the  judgment  debt,  and  the  court  held  the  obligors  were  not 
bound  to  pay  the  whole  judgment,  but  only  that  part  as  to  wbich  the  injunc- 
tion was  dissolved.  7  Leigh,  80.  In  Frazier  v.  Frazier,  2  Leigh,  642,  it  was 
decided  that  "bond  with  surety  taken  from  an  administrator  with  the  will 
annexed,  witli  conditions  not  in  the  form  prescribed  by  law  for  ofBcial  bond 
of  administrator  with  will  annexed,  but  in  form  prescribed  for  an  adminis- 
trator and  not  exactly  conforming  even  to  that,  held,  this  is  not  a  good  stat- 
utory bond,  and  no  suit,  either  at  law  or  in  equity,  can  be  maintained  against 
the  surety  for  the  benefit  or  at  the  relation  of  a  legatee."  This  decision  was 
afterwards  affirmed  in  Morrow  v.  Peyton,  8  Leigh,  54.  In  Pratt  v.  Wright, 
supra,  a  suit  against  a  guardian  and  his  sureties,  the  doctrine  of  these  last 
two  cases  was  so  far  qualified  as  to  hold  the  bond  valid  and  binding  to  the  ex- 
tent of  the  provisions  contained  in  it  which  were  authorized  by  the  law.  The 
court  decided:  "A  guardian's  bond  contains  a  covenant  to  indemnify  the  jus- 
tices constituting  the  court  at  the  time  it  is  taken.  Although  this  is  not  re- 
quired by  the  statute,  and  therefore  not  obligatory,  it  does  not  avoid  the  bond." 
In  referring  to  the  opinion  of  Story,  J.,  in  U,  S.  v.  Bradley,  10  Pet.  343,  the 
court  says:  "The  judge  proceeded  further  to  declare  that  inasmuch  as  the  act 
merely  prescribed  the  form  and  purport  of  the  bond  to  be  taken,  and  did  not 
declare  that  all  other  bonds  not  taken  in  the  prescribed,  form  should  be  utterly 
void,  it  would  be  a  mischievous  interpretation  of  the  act  to  hold  that  under 
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such  circumstances  it  was  the  intendment  of  the  act  that  the  bond  should  be 
void.  And  that  it  was  a  sufficient  compliance  with  the  policy  of  the  act,  and 
in  consonance  with  the  dictates  of  the  common  law  and  of  common  sense,  to 
hold  the  bond  void,  as  to  liny  condition  imposed  beyond  what  the  law  required, 
and  good,  so  far  as  it  was  in  conformity  to  the  act."  13  Grat.  180.  The  doc- 
trine here  announced  is  affirmed  in  Gibson  v.  Beckham^  16  Grat.  321,  and 
Brandt.  Sur.  §  443.  In  Johnson  v.  Vaughan^  supra,  it  was  held  that  **the 
insertion  ot  a  condition  in  an  injunction  bond,  not  required  by  the  statute, 
but  not  against  law,  will  not  vitiate  those  that  are  required  by  law."  In  this 
case  the  conditions  of  the  bond  in  excess  of  those  required  by  law  were  not 
considered  binding.  9  B.  Mon.  217.  In  section  194,  Murfree,  Off.  Bonds, 
the  author,  after  stating  that  if  an  official  bond  more  onerous  in  its  conditions 
than  the  law  authorizes  is  exacted  by  a  superior  from  an  inferior  officer,  tiie 
bond  is  void  as  to  such  extra  conditions,  says:  '*But  if  a  person  voluntarily 
gives  to  an  officer  a  bond,  the  obligation  of  which  is  greater  than  the  officer 
is  authorized  to  require,  he  and  his  sureties  are  bound  thereby  to  the  full  ex- 
tent of  the  condition."  The  only  authorities  cited  in  support  of  this  text  are 
Slutter  v.  KirkendcaU  100  Pa.  St.  307;  People  v.  Reeder,  25  N.  Y.  302;  and 
Burrell  v.  Acker,  23  Wend.  606.  The  first  of  these  cases,  Slutter  v.  Kirken- 
dall,  does  not  justify  the  text.  It  was  a  feigned  issue  to  try  the  question  of 
the  liability  of  the  defendants  on  a  forthcoming  bond.  The  condition  of  the 
bond  was  that  the  obligors  should  deliver  the  property  or  pay  the  execution ,  when 
the  law  only  required  it  to  be  for  the  delivery  of  the  property  or  pay  the  value 
of  the  property.  The  court,  in  its  opinion,  says:  "The  obligors  appear  to 
have  voluntarily  assumed  a  stronger  obligation  and  they  are  bound  thereby. 
It  is  very  probable  that  the  value  of  the  property  levied  on  was  admitted  to  be 
fully  equal  to  the  amount  of  the  execution,  and  therefore  the  alternative  agree- 
ment to  pay  the  amount  of  the  execution  with  costs  was  considered  of  no 
practical  importance.  Be  that  as  it  may,  no  cause  is  shown  why  the  obligors 
shall  not  beheld  to  a  fulfillment  of  the  obligation  which  they  assumed;"  cit- 
ing the  other  two  cases  cited  by  Murfree.  It  does  not  appear  that  the  court 
would  have  held  the  obligors  bound  to  pay  the  execution,  If  it  had  been  shown 
that  the  value  of  the  property  was  much  less  than  the  debt.  The  implication 
from  what  is  said  by  the  court  is  entirely  consistent  with  the  idea  that  it 
would  not  have  done  so.  But  however  this  may  be,  the  cases  of  People  v. 
Reeder  and  Burrell  v.  Acker,  on  which  this  decision  seems  to  be  based,  do  not 
sustain  the  doctrine  claimed  for  it.  People  v.  Reeder  was  an  action  on  tho 
official  bond  of  a  sheriff,  and  no  question  arose  therein  or  was  decided  in  re- 
spect to  the  condition  of  the  bond.  This  case  has  no  application  to  the  ques- 
tion before  us.  The  only  question  pertinent  to  the  case  before  us,  decided  in 
Burrell  v.  Acker  \b  that  the  New  York  statute,  declaring  void  all  bonds  taken 
by  an  officer  colore  officii,  does  not  avoid  securities  which  are  valid  at  com- 
mon law  when  taken  by  an  officer  virtute  officii.  This  case  neither  justifies 
the  text  in  Murfree  nor  what  is  claimed  to  be  the  decision  in  Slutter  v.  Kirk- 
endall,  and  I  have  been  unable  to  find  any  actual  decision  which  does  sus- 
tain the  doctrine  that  a  recovery  may  be  had  upon  any  condition  in  an  injunc- 
tion bond  which  is  in  excess  of  the  requirement  of  the  statute  or  the  order 
awarding  the  injunction.  Jameson  v.  Kelly,  1  Bibb,  479,  decided  by  a  divided 
court  in  1809,  comes  nearer  to  the  question  in  support  of  Murfree  than  any 
other  case  I  have  found.  In  that  case  the  majonty  of  the  court  held  that  a 
bond  given  in  the  terms  of  the  order  of  the  judge  was  valid  although  they  ex- 
ceeded the  literal  terms  of  the  statute.  They  held  that  the  statute  was  not 
prohibitory  of  the  authority  of  the  chancellor  to  impose,  in  addition  to  those 
required  by  law,  such  other  terms  or  conditions  as  may  be  just  and  reasonable; 
and  that,  inasmuch  as  the  conditions  of  this  bond  did  not  include  anything 
more  than  the  law  would  award  upon  a  proper  bond,  it  was  held  binding.  If 
this  case  can  be  supposed  to  go  beyond  this,  it  has  been  overruled  or  qualified 
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in  Johiiton  v.  Vaughan^  supra^  decided  bj  the  same  court  in  1848.  But,  with- 
out reference  to  the  decisions  in  other  states,  it  seems  to  me  the  decisions  of 
tile  courts  of  Virginia  and  this  state,  hereinbefore  referred  to,  have  fuliy 
settled  the  law  in  this  state  that  an  injunction  bond  containing  conditions  in 
excess  of  those  required  bj  the  statute  or  the  order  of  the  judge  is  good  as  to 
the  conditions  so  required,  but  not  binding  on  the  obligors  as  to  those  in  ex- 
cess. These  bonds  are  executed  under  the  requirements  of  the  law  in  order 
to  obtain  the  benefit  of  legal  process.  They  are  not  voluntary  in  the  sense 
that  they  are  willingly  executed,  but  they  are  executed  solely  for  the  purpose 
of  obtaining  the  benefit  of  legal  process,  and  are  the  only  conditions  upon 
which  such  benefit  can  be  obtained.  They  are  more  compulsory  than  volun- 
tary. The  law  requires  the  court  or  judge  to  fix  the  conditions,  and,  after  he 
has  fixed  them,  it  does  not  seem  to  me  to  be  either  just  or  in  accordance  with 
sound  policy,  if  by  ignorance  or  inadvertence  a  party  gives  a  bond  with  other 
conditions  than  those  required,  that  he  should  be  held  bound  by  such  addi- 
tional conditions.  Upon  these  reasons,  briefly  stated,  and  upon  the  author- 
ities before  referred  to,  I  base  my  dissent  from  the  opinion  announced  in  this 
case. 


'''  ^-  "^  ^^  Statb  v.  Denook. 

{Supreme .Court  of  Appeals  of  West  VirginUi.    February  25, 1888.) 

Intoxicating  Liquors — ^Ilusoal  Sax.es — ^Agenct. 

When  a  druggist  has  spirituous  liquors  in  his  store,  and  a  sale  thereof  is  made  In 
violation  of  the  statute  (chapter  107,  Acts  1877)  by  his  clerk,  he  will  be  resi>onsible 
for  the  sale,  and  may  be  fined  therefor,  notwithstanding  the  sale  may  have  been 
without  his  knowledge  and  contrary  to  his  instructions  to  his  clerk.* 

{Syllaims  hy  ths  Court) 

Error  to  circuit  court.  Jackson  county;  R.  P.  Fleming,  Judge. 
/.  H.  Riley  tLTid  2V.  C.  Prickett,  forpUiintiff  in  error.    Attp.  Qen.  Caldwell, 
for  defendant  in  error, 

Snyder,  J.  At  the  March  term,  1886,  John  Denoon  was  indicted  in  the 
circuit  court  of  Jackson  county  for  selling  spirituous  liquors  in  September, 
1885,  without  having  a  state  license  therefor  as  required  by  law.  There  was 
a  demurrer  to  the  indictment,  which  was  overruled  by  the  court.  No  objec- 
tion is  urged  here  against  the  indictment,  and  as  1  can  discover  no  substan- 
tial defect  in  it,  we  hold  the  demurrer  was  rightly  overruled.  The  case  was 
tried  on  the  plea  of  not  guilty;  defendant  found  guilty,  and  the  court  gave 
judgment  against  him  for  a  fine  of  ij^lO  and  costs.  The  defendant  then  moved 
the  court  to  set  aside  the  judgment  and  grant  him  a  new  trial,  which  motion 
the  court  overruled.  The  defendant  excepted,  and  at  his  instance  the  court 
certified  the  facts  proved,  which  are  as  follows:  ''The  state  proved  that 
within  one  year  next  preceding  the  date  of  the  finding  of  the  indictment  the 
prosecuting  witness  purchased  in  a  drug  store  in  Ravenswood  in  said  county, 
kept  by  John  W.  Denoon,  defendant,  and  Isaac  Denoon,  known  as  '  Denoon 
Drug  Store '  one-half  pint  of  spirituous  liquoi-s,  and  paid  therefor;  that  the 
purchase  was  made  of  a  clerk  in  said  drug  store.  The  defendant,  to  maintain 
the  issue  on  his  part,  proved  by  the  defendant  himself  that  he,  the  defendant, 
did  not  make  the  sale,  and  that  the  sale,  if  made,  was  made  without  the  knowl- 
edge or  consent  of  the  said  defendant,  and  that  it  was  against  his  express  orders 
and  directions  to  make  such  sale,  or  any  sale  contrary  to  law;  which  was  all 
the  evidence  introduced  or  heard  by  the  court.''  The  only  question  in  this 
case  is,  whether  or  not,  according  to  the  facts  thus  proved,  the  defendant  is 
guilty  under  our  statute  prohibiting  the  sale  of  spirituous  liquors  without 
having  a  license  to  do  so.    The  statute  is  absolute  and  unconditional.    Its 

>  See  note  at  end  of  case. 
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language  is  that  "no  person  without  a  state  license  therefor  shall  *  *  * 
sell,  offer,  or  expose  for  sale,  spirituous  liquors,  wine,  porter,  ale,  or  beer,  or 
any  drink  of  a  like  nature."  Section  1,  c.  107,  Acts  1877,  (same  as  section  1, 
c.  82,  Code  1887.)  It  is  claimed,  however,  by  the  defendant  that  as  the  sale 
here  is  shown  to  have  been  made,  not  by  him  but  by  his  clerk,  without  his 
knowledge  and  contrary  to  his  directions,  he  was  wholly  innocent  of  any 
wrong  intent  or  purpose  to  violate  the  law,  and  therefore  innocent  of  any  of- 
fense. In  support  of  this  claim  he  cites  and  relies  upon  Anderson  v.  State^ 
22  Ohio  St.  305;  1  Bish.  Crim.  Law,  §  219;  3  Lawson,  Grim.  Def.  200,  217, 
267-279,  and  cases  there  cited.  These  authorities  seem  to  sustain  the  posi- 
tion of  the  defendant;  but,  on  the  other  hand,  the  authorities  are  numerous 
to  the  effect  that  when  statutes  prohibit  or  command  an  act  to  be  done  with- 
out qualification,  in  such  cases  Ignorance  or  mistake  of  fact  .will  not  excuse 
their  violation.  This  is  peculiarly  the  case  in  regard  to  statutes  respecting 
revenue  and  police  matters,  for  the  mere  violation  of  which,  irrespective  of 
the  motives  or  knowledge  of  the  party,  certain  penalties  are  enacted ;  for  the 
law  in  these  cases  seems  to  bind  the  paily  to  know  the  facts  and  to  obey  the 
law  at  his  peril.  Many  of  the  cases  sustaining  this  view  will  be  found  an- 
notated in  a  note  to  Farrell  v.  State,  30  Amer.  Rep.  617,  and  the  result  there 
deduced  from  the  cases  is  stated  thus:  ^^ First,  when  to  an  offense  knowledge 
of  certain  facts  is  essential,  then  ignorance  of  tliese  facts  is  a  defense;  second, 
when  a  statute  makes  an  act  indictable,  irrespective  qf  guilty  knowledge,  then 
ignorance  of  fact  is  no  defense."  Com.  v.  Emmons,  98  Mass.  6;  Halsted  v. 
State,  41  N.  J.  Law  552;  State  v.  Hartflel,  24  Wis.  60.  I  deem  it  unneces- 
sary to  express  any  opinion  as  to  the  weight  of  authority  on  this  subject  in 
other  states,  because  I  consider  the  law  of  the  case  at  bar  plain  under  our 
statutes  and  the  former  rulings  of  this  court.  In  addition  to  the  provision 
above  quoted  we  have  as  a  part  of  the  same  statute  the  following  provisions: 
"A  sale  of  any  such  liquors  or  drink  by  one  person  for  another  shall  in  any 
prosecution  for  such  sale  be  taken  and  deemed  as  a  sale  by  both,  and  both 
may  be  indicted  and  fined  therefor,  either  jointly  or  separately."  Section  13, 
c.  107,  Acts  1877.  And  section  44  of  same  act  declares  "the  provisions  of 
this  chapter  shall  in  all  cases  be  construed  as  remedial  and  not  penal."  Same 
as  section  49,  c.  82,  Code  1887.  In  an  indictment  for  selling  intoxicating 
liquor  to  a  minor  under  a  statute  which  declared  'Mt  shall  be  unlawful  for 
any  person  by  agent  or  otherwise  to  sell  intoxicating  liquors  to  minors,  unless 
upon  the  written  order  of  their  parents,"  this  court  decided  that  it  was  not 
necessary  to  prove  that  the  person  who  sold  liquor  to  a  minor  knew  at  the 
time  of  the  sale  that  the  purchaser  was  a  minor.  State  v.  Cain,  9  W.  Ya. 
559.  In  that  case  the  court  expressly  holds  that  the  statute  must  be  construed 
as  remedial.  And  in  respect  to  motive  or  intent  it  says:  "As  to  whether  the 
seller  intended  to  violate  the  law  or  not  at  the  time  of  selling  to  the  minor  is, 
under  the  authorities  cited,  immaterial,  except  in  mitigation  of  the  punish- 
ment. "  Id.  576.  And  in  reference  to  offenses  of  a  different  character  and  the 
decisions  of  other  states,  Raymond,  J.,  in  delivering  the  opinion  of  the  court, 
on  page  578,  says:  ''It  is  true  that  with  us  in  felonies  and  most  cases  of  mis- 
demeanor under  the  common  law,  intent  is  regarded  as  being  one  of  the  chief 
elements  necessary  to  constitute  the  crime  or  offense,  but  under  this  statute 
the  commission  of  the  act  prohibited  constitutes  the  offense.  This  is  manifest, 
I  think,  from  the  legislation  to  which  I  have  referred.  I  am  aware  that  the 
highest  courts  of  several  of  the  states  have  differed  in  tile  construction  of  sim- 
ilar legislation.  Some  of  them  have  taken  the. view  I  have  presented,  and 
others  a  different  view.  But  I  apprehend,  if  the  courts  of  the  states  adopting 
a  different  view  from  that  I  have  taken  had  considered  their  legislation  such 
as  required  them  to  construe  the  legislation  as  remedial  and  not  penal,  they 
would  have  arrived  at  the  same  conclusion  I  have  felt  myself  bound  to  adopt 
in  this  case."    It  is  not  questioned  in  this  case  that  the  liquor  sold  was  the 
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property  of  the  defendant,  that  the  clerk  who  sold  it  was  the  agent  of  the  de- 
fendant, and  as  such  authorized  to  sell  the  liquor  according  to  law.  Nor  is. 
it  pretended  that  the  defendant  did  not  get  the  money  paid  for  the  liquor.  It 
must  be  assumed,  therefore,  that  the'  sale  was  made,  in  the  language  of  the 
statute,  "by  one  person  for  another;"  that  is,  it  was  made  by  the  clerk  for 
the  defendant;  and  consequently,  by  the  positive  command  of  the  statute, 
both  the  clerk  and  the  defendant  are  guilty  of  the  offense,  and  they  may  be 
indicted  and  punished  either  jointly  or  separately. 

It  is  wholly  immaterial,  under  the  positive  prohibition  and  poli6y  of  the 
statute,  what  the  instructions  were  from  the  defendant  to  his  clerk,  or  that 
the  sale  was  in  violation  of  his  instructions.  Neither  the  motives  nor  the  in- 
tent of  the  defendant,  nor  his  purpose  to  obey  the  law,  can  relieve  him,  when 
it  is  shown  that  a  sale  in  violation  of  the  statute  was  actually  and  purposely 
made  either  by  himself  or  by  another  for  him.  The  clerk  knew  he  was  selling 
the  liquor,  and  the  proof  shows  that  he  was  selling  it  as  the  agent  and  for  the 
defendant.  If  the  purpose  had  been  to  sell  a  wholly  different  thing  from  that 
which  was  in  fact  sold,  an  article  the  sale  of  which  was  not  prohibited,  then 
the  motive  and  intent  might  be  material.  For  instance,  if  the  clerk  or  even 
the  defendant  himself  had  intended  and  actually  believed  at  the  time  that  he 
was  selling  coal-oil,  and  with  that  intent  and  under  that  belief  had  by  mistake 
delivered  to  the  purchaser  spirituous  liquor,  then  such  honest  mistake  of  fact 
would  no  doubt  excuse  the  sale  and  relieve  him  from  the  penalty  of  the  stat- 
ute. But  if  he  knew  at  the  time  that  he  was  selling  liquor,  his  ignorance  of 
the  fact  that  the  sale  in  the  particular  case  was  a  violation  of  the  statute,  and 
the  most  positive  evidence  that  he  did  not  intend  to  violate  the  law,  would 
not  excuse  the  sale  or  relieve  him  from  the  prescribed  penalty.  And  a  sale 
by  his  agent  under  such  circumstances  will  be  held  to  be  a  sale  by  the  defend- 
ant, although  the  fact  be  that  the  sale  was  without  the  knowledge  and  con- 
trary to  the  instructions  of  the  defendant.  The  authorities  on  this  subject 
are  numerous,  among  which  are  the  following:  1  Whart.  Grim.  Law,  §  247; 
Com.  V.  Kelley,  140  Mass.  441,  5  N.  E.  Rep.  834;  Dudley  v.  SautbUie,  49 
Iowa,  650;  People  v.  Blake,  62  Mich.  666,  18  N.  W.  Rep.  360;  Faircloth  v. 
StaU,  73  Ga.  426;  Riley  v.  State,  43  Miss.  397;  Rex  v.  Qutch,  1  Moody  &  M. 
437;  Noeoker  v.  People,  91  111.  494. 

For  the  foregoing  reasons,  I  am  of  opinion  that  there  is  no  error  in  the 
Judgment  of  the  circuit  court,  and  that  the  same  must  be  affirmed. 

Johnson,  P.  J.,  and  Green  and  Woods,  JJ.,  concurred. 

NOTE, 

Mastisb  akd  Sbrtant— Liability  of  Mastbb  fob  Illegal  Act  of  Bebvavt.  The 
master  cannot  be  held  guilty  for  the  illegaf  act  of  his  servant,  done  in  violation  of  the 
express  instructions  of  the  master,  if  such  instructions  were  given  in  good  faith,  and 
with  the  intention  that  they  should  be  enforced,  Com.  v.  Wadendorf,  (Mass.)  4  ]N.  K 
Rep.  817;  but  see,  to  the  contrary,  Carroll  v.  State,  (Md.)  8  Atl.  Bep.  29.  A  principal 
is  not  responsible  for  the  acts,  on  Sunday,  of  an  agent  employed  by  him  on  week-days, 
without  proof  of  knowledge  on  the  part  of  the  principal  of  the  unlawful  acts  on  Sunday, 
or  of  authority,  express  or  implied,  that  the  agent  might  act  on  Sunday.  State  v. 
Burke,  (R.  I.)  4  AtL  Rop.  761.    But  where  a  statute  provided  that  no  licensee  shall 

Slaoe,  or  permit  to  be  placed,  on  the  premises,  any  obstruction,  the  principal  was  held 
able  for  a  screen  maintained  by  agent  in  the  absence  of  the  principal,  ana  against  his 
orders.    Com.  v.  Kelley,  (Mass.)  6  N.  E.  Rep.  8d4. 

Where  the  sale  of  liquor  without  a  license  is  prohibited,  the  defendant  is  guilty  if 
liquor  is  so  sold  by  any  clerk,  agent^r  employe,  in  the  ordinary  line  of  his  duty,  State 
V.  Skinner,  (Kan  )  8  Pac.  Rep.  420.  The  unlawful  sale  to  a  minor  of  intoxicating  liquors 
by  s  bar-tender  in  the  course  of  his  master^s  lawful  business  is  nol  prima  fa^de  a  sale 
by  the  mast^.    Com.  y.  Briant,  (Mass.)  8  N.  £.  Rep.  840;  Com.  y.  Bteyenson,  Id.  841. 
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(31  W.  Va.  IM)  ^  ^  ^    ^ 

CAWLEY  V.  WiNIFBEDB  B.  CO, 

(Supreme  Cowrt  of  AppeaXa  of  West  Virgki/la.    February  25, 1888.) 

1.  Railroad  Companiss— Nboliobncb— Contbibutobt. 

In  an  action  by  an  employe  against  a  railroad  oompany  for  injuries  received  In 
the  service  of  the  company,  if  the  evidence  of  either  the  plaintiiz  or  the  defendant 
clearly  shows  that  the  plaintiff  was  guilty  of  the  negligence  which  was  the  direct 
cause  of  the  injury  there  can  be  no  recovery  against  the  defendant. 

a.  Same.    , 

If  in  such  case  the  jury  finds  for  tne  plaintiff,  and  jud^ent  is  rendered  by  the 
trial  court  on  the  verdict  for  the  plaintiff  after  overruling  the  motion  of  the  de- 
fendant for  a  new  trial,  this  court  will,  when  the  evidence  of  the  plaintiff  and  the 
uncontradicted  evidence  of  the  defendant  taken  together  plainly  show  that  the 
plaintiff's  negligence  was  the  direct  cause  of  the  injury,  reverse  the  judgment,  and 
grant  a  new  trial. 

(Sylldbus  by  the  CffurL) 

Error  to  circuit  court,  Kanawha  county;  F.  A.  Guthrie,  Judge. 
Knight  <&  Couch,  for  plaintiff  in  error.    T.  B.  <§  /.  S,  Swann  and  Kennedy 
A  LitUepaget  for  defendant  in  error. 

Snyder,  J.  Action  on  the  case  brought  in  the  circuit  court  of  Kanawha 
county  by  R.  L.  Cawley,  a  minor,  by  his  next  friend,  against  the  Winifrede 
Railroad  Ck>ropany  to  recover  damages  for  injuries  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant.  The  defendant  demurred  to  the  decla- 
ration; and,  the  demurrer  being  overruled,  issue  was  joined  on  the  plea  of  not 
guilty.  The  case  was  tried  by  a  jury,  which  returned  a  verdict  in  favor  of 
the  plaintiff  for  $3,500.  The  court,  having  overruled  the  motion  of  the  de- 
fendant to  set  aside  the  verdict  and  grant  it  a  new  trial,  on  January  6,  1887, 
entered  a  judgment  for  the  plaintiff  on  the  verdict,  and  to  said  judgment  the 
defendant  has  obtained  this  writ  of  error  and  supersedeas.  All  the  evidence 
is  certifled  in  the  bill  of  exceptions,  and  therefore,  according  to  the  settled 
rule,  this  court  will  not  reverse  the  judgment  of  the  circuit  court  on  the 
ground  that  the  verdict  is  contrary  to  the  evidence,  unless,  after  rejecting  all 
the  conflicting  parol  evidence  of  the  exceptor  and  giving  full  faith  and  credit 
to  that  of  the  adverse  party,  there  is  still  insufficient  evidence  to  sustain  the 
verdict.  Slack  v.  Thomas,  21  W.  Va.  709.  If,  according  to  this  rule,  we 
eliminate  the  conflicting  evidence  of  the  plaintiff  in  error,  the  material  facts 
proved  in  the  case  are  substantially  as  follows:  The  defendant  is  a  domestic 
corporation  engaged  in  the  business  of  transporting  coal  from  certain  mines 
on  Field's  creek,  in  Kanawha  county,  to  the  Kanawha  river,  and  there  load- 
ing Che  samp  into  barges  by  means  of  a  turn-table,  tiple-track,  drum-house, 
and  tiple  owned  and  used  by  the  defendant  company.  The  loaded  cars  of  the 
company  were  flrst  run  upon  the  turn-table  and  then  turned  to  connect  with 
the  tiple-track,  which  by  a  down  grade  led  to  the  cage  where  the  cars  are  low- 
ered to  the  barges.  Th6  car  usually,  upon  the  loosening  of  the  brake,  started 
from  the  turn-table  by  its  own  gravity,  but  sometimes  force  had  to  be  applied 
to  start  it  either  by  pushing  or  pulling  It,  and  when  it  started  unusually  hard 
by  applying  a  crow-bar  in  the  rear  behind  the  wheel,  and  when  the  car  was 
started  it  ran  by  its  own  gravity  to  the  cage.  It  was  the  duty  of  two  hands 
called  cage-riders  to  take  the  loaded  cars,  one  at  a  time,  from  the  turn-table 
to  the  cage.  In  taking  the  loaded  car  to  the  cage  it  was  the  duty  of  one  of 
the  cage-riders  to  get  upon  the  oar,  loosen  the  brake,  and  act  as  biakeman  on 
its  trip  to  the  cage,  and  it  was  the  duty  of  the  other  to  assist,  when  any  assist- 
ance was  necessary,  in  starting  the  car  from  the  turn-table,  and  then  proceed 
to  a  rope  which  hung  suspended  from  a  drum  overhead  about  half-way  be- 
tween the  turn-table  and  the  cage  and  hold  the  same  away  from  the  track  un- 
til the  car  passed  by,  and  then  follow  the  car  to  the  cage.  This  rope  hung 
clear  of  the  floor  and  about  two  feet  to  the  left  of  the  left-hand  rail  of  the 
track.    There  were  holes  in  the  floor  of  the  drum-house  between  th6  rails  of 
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the  tiple-track,  and  on  the  outside  of  the  track  the  floor  was  not  laid  close  up 
to  the  rails,  but  there  were  spaces  between  the  rails  and  the  floor.  It  was  some- 
times the  custom  of  the  cage-riders  who  assisted  in  starting  the  car  to  do  it 
when  standing  between  the  rails  of  the  tlple-track  in  front  of  the  car  by  pull- 
ing the  link  or  coupling  and  walk  on  the  track  to  the  rope  and  then  step  out 
on  the  left  of  the  track  and  hold  the  rope  away,  and  that  defendant's  super- 
intendent had  often  seen  this  done  without  remonstrance  or  objection,  but 
they  usually  started  the  car  from  the  side.  The  loaded  cars  weighed  several 
tons.  The  plaintiff  went  into  the  employ  of  the  defendant  about  nine  months 
before  the  injury  complained  of  and  continued  therein  up  to  the  time  of  the 
injury.  About  the  flrst  half  of  that  period  he  wa^  engaged  in  taking  the 
empty  cars  from  the  cage  out  onto  a  side  track,  and  for  the  remainder  of  the 
time  he  was  employed  as  one  of  the  cage-riders  and  in  unloading  the  cars  into 
the  barges.  On  August  14,  1883,  while  so  employed  as  a  cage-rider,  he  was 
injured  in  the  manner  following:  The  plaintiff  and  one  Lavender,,  his  uncle, 
were  the  two  cage-riders;  that  Lavender  took  his  place  at  the  brake  on  a  loaded 
car  upon  the  turn-table  and  loosened  the  brake;  that  the  plaintiff  assisted  in 
starting  the  car  by  pulling  at  the  lower  left-liand  corner,  being  the  corner 
towards  the  cage,  and  on  the  same  side  of  the  track  on  which  the  rope  was  sus- 
pended; that  directly  after  the  car  was  started  from  the  turn-table  the  plain- 
tiff stepped  in  front  of  it  and  between  the  rails  of  the  tiple-track  and  proceeded 
to  walk  down  the  track  between  the  rails  towards  the  rope,  and  when  some 
eight  or  nine  feet  in  advance  of  the  car,  and  about  seventeen  feet  from  the 
turn-table,  he  stepped  with  his  right  foot  into  a  crack  or  space  between  the 
floor  of  the  drum-house  and  the  left-hand  rail  facing  the  cage  of  the  tiple-track, 
and  on  the  inside  of  said  rail;  that  his  foot  was  wedged  in  between  said  floor 
and  rail  so  flrmly  that  he  could  not  extricate  it;  that  he  called  t6  Lavender,  who 
attempted  to  apply  the  brake  and  stop  the  car,  but  was  unable  to  do  so  until 
the  car  ran  onto  the  plaintiff's  foot;  that  when  help  reached  him,  the  plain- 
tiff was  lying  on  the  outside  of  the  track,  his  right  foot  was  on  the  left-hand 
rail,  and  the  car  had  run  upon  his  right  heel;  that  he  was  taken  home,  and, 
after  suffering  great  pain  for  two  weeks,  his  leg  was  amputated  a  short  dis- 
tance below  tlie  knee, — it  having  been  ascertained  that  his  foot  was  so  badly 
crushed  tlmt  it  did  not  have  vitality  enough  to  heal  up,  and  mortification 
would  have  resulted  if  the  amputation  had  not  been  performed;  that  at  the 
place  where  the  plaintiff  was  injured,  the  plank  of  the  floor,  between  the  rails 
of  the  track  and  next  to  the  left-hand  rail  thereof,  was  so  laid  as  to  leave  a 
space  of  three  or  four  inches  wide  between  said  rail  and  plank  which  extended 
some  fourteen  or  sixteen  feet;  that  the  said  plank  had  been  so  laid  before  the 
plaintiff  went  into  the  employ  of  the  defendant,  and  the  location  of  said  plank 
and  the  space  between  it  and  the  rail  had  so  continued  up  to  the  time  of  the 
injury  without  change,  but  a  few  days  after  the  injury  the  floor  at  that  place 
was  relaid  by  the  defendant  so  as  to  close  said  space  in  a  large  measure.  And 
the  plaintiff  testifled  that  the  said  spaces  or  cracks  between  the  rails  were 
known  by  him  to  be  there  from  the  time  he  entered  the  service  of  defendant 
up  to  the  time  of  his  injury.  It  was  proved  that  with  good  brakes,  dry  track, 
and  brake  tender,  all  ready  to  apply  the  brake,  with  the  brake-chain  taut,  the 
car  on  said  track  could  be  stopped  in  Ave  or  six  feet;  but  that  at  the  time  the 
plaintiff  was  injured,  Lavender,  the  other  cage-rider,  who  was  at  the  brake, 
did  not  have  the  brake-chain  taut;  that  the  same  was  loose,  just  as  it  had 
been  unwound  to  allow  the  car  to  run  off  the  turn-table,  and  when  that  was 
the  case  it  would  take  longer  to  stop  the  car;  that  the,  brake  on  the  car  which 
injured  the  plaintiff  was  all  right  when  the  car  was  run  on  the  turn-table, 
just  before  starting  down  to  the  cage.  Also,  that  the  plaintiff  was  17  years 
of  age  when  he  was  injured,  and  that  his  father  and  next  friend  in  this  action 
worked  for  defendant  about  said  drum-house  during  the  whole  time  the  plain- 
tiff was  in  the  employment  of  the  defendant.    All  these  facts  were  proved  on 
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behalf  of  the  plaintiff.  The  following  facts,  cone  of  which  are  in  conflict 
with  any  of  the  plaintiff's  evidence,  were  proved  by  the  defendant:  It  was 
not  necessary  for  the  plaintiff,  in  the  discharge  of  his  duties,  to  get  in  front 
of  the  loaded  car  or  between  the  rails  of  the  tracls;  that  it  was  the  safe  and 
prudent  way  to  assist  in  starting  the  car  by  pushing  in  the  rear  or  at  the  side 
of  the  car,  and  then  proceed  to  the  rope  by  walking  down  on  the  left-hand 
side  of  the  track,  and  on  the  outside  of  it;  that  when  the  cage-rider  thus  assisted 
in  starting  the  car,  the  most  direct  way  to  the  rope  was  down  the  left-hand 
side  of  the  tracls,  and  that  there  was  a  safe  and  good  walk  from  the  turn- 
table to  the  rope  on  the  left-hand  side  of  the  track  and  outside  of  same;  that 
the  floor  of  the  drum-hcruse  where  the  plaintiff  was  injured,  and  duiing  the 
time  of  his  employment,  was  safe  and  substantial  and  in  as  good  condition  as 
floors  of  drum-houses  or  tiples  of  coal  operators  on  the  Kanawha  generally, 
and  that  it  was  necessary  to  leave  a  space  between  the  floor  and  the  rails  of 
the  track  so  that  dirt  and  debris  upon  the  floor  would  not  obstruct  the  wheels 
of  the  car;  that  the  outer  edge  of  the  flange  of  the  car- wheel  ran  only  about 
one-fourth  of  an  inch  above  the  floor,  and  if  the  floor  were  tight  immediately 
under  the  flange  the  car  would  be  constantly  obstructed  by  lumps  of  coal, 
dirt,  etc.,  upon  the  floor.  The  foregoing  are  all  the  material  facts  proved  by 
the  evidence. 

In  Riley  v.  Railway  Co,^  27  W.  Va.  145,  the  plaintiff  was  acting  as  extra 
brakeman  on  the  railroad  of  the  defendant.  He  was  18  years  of  age,  and  while 
passing  down  a  steep  grade,  which  ran  along  a  hill-side  with  a  cut  or  bank 
on  the  one  side  and  open  on  the  other  side,  he  was  standing  on  the  foot-board 
between  the  engine  and  the  tender  as  it  was  his  duty  to  do,  and  being  told  by 
the  fireman  to  look  at  the  brakes  and  see  whether  the  wheels  of  the  car  were 
sliding,  and  juSt  as  he  was  in  the  act  of  looking  over  on  the  hill-side  to  see 
whether  the  wheels  were  sliding  he  was  struck  by  a  stump  on  the  side  of  the 
road  and  injured.  The  defendant  in  that  case  asked  the  court  to  instruct  the 
jury  that  if  they  believed  it  would  have  been  safe  to  look  at  the  wheel  from 
the  open  side,  while  it  was  dangerous  to  do  so  on  the  hill-side,  and  that  it  was 
practicable  to  see  the  wheels  from  either  side,  and  the  plaintiff  knew  or  had 
reasonable  opportunity  to  know  and  ought  to  have  known  that  it  was  so,  and 
yet  chose  to  look  over  on  the  hill-side,  then  the  plaintiff  was  guilty  of  contrib- 
utory negligence,  and  the  jury  must  find  for  the  defendant,  even  if  they  fur- 
ther believe  that  some  one  on  the  engine  told  the  plaintiff  to  look  over  and 
see  whether  the  wheels  were  sliding.  The  circuit  court  refused  to  give  this 
instruction,  and  upon  a  writ  of  error  this  court  held  that  such  refusal  was  er- 
ror, and  for  this  error  alone  the  judgment  was  reversed  and  a  new  trial  granted. 
27  W.  Ya.  152,  163.  This  decision,  it  seems  to  me,  is  conclusive  of  the  case 
before  us.  The  facts  in  this  case  are  much  stronger  against  the  plaintiff  than 
they  were  in  that  case.  There  the  plaintiff  was  not  engaged  in  his  ordinary 
duties,  but  in  an  emergency  was  acting  temporarily  as  brakeman,  and  could 
not  be  supposed  to  be  as  well  informed  as  to  the  dangers  of  that  service  as 
If  it  had  been  his  ordinary  work.  Here  the  plaintiff  had  been  engaged  as 
cage-driver  for  over  four  months,  and  testifies  that  he  knew  all  about  its  dan* 
gers.  There  was  a  good  and  safe  way  along  the  side  of  the  tiple-track  for  him 
to  pass  from  the  turn-table  to  the  rope,  and  that  was  his  most  direct  way  to  the 
rope.  But  instead  of  taking  this  route  and  passing  along  outside  of  the  track 
and  away  from  all  danger  he,  knowing  the  unsafe  condition  of  the  floor  be- 
tween the  rails  of  the  track,  chose  to  go  out  of  his  way  in  order  to  get  in  front 
of  the  car  and  pass  along  the  track  between  the  rails  to  the  rope.  There  is  not 
a  particle  of  evidence  even  tending  to  show  that  there  was  any  emergency  or 
necessity  for  liim  to  do  this.  In  doing  so  he  was  guilty  of  gross  negligence, 
and  this  negligence  was  the  direct  cause  of  his  injury.  There  is  no  evidence 
to  show  that  the  company  was  guilty  of  any  default  either  in  the  construction 
of  its  drum-house  or  railroad  track.    The  opening  between  the  floof  and  the 
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rail  in  which  the  foot  of  the  plaintiff  was  caught  seems  to  have  been  neces- 
sary to  prevent  the  obstruction  of  the  track  by  the  accumulation  of  coal,  dirt» 
etc.  But  be  this  as  it  may,  the  duties  of  the  plaintiff  did  not  require  him  to 
pass  over  this  space.  If  he  had  used  the  least  care,  or  if  he  had  not  acted  most 
recklessly,  the  defects  in  the  drum-house  floor,  if  there  were  any,  could  not 
have  been  the  cause  of  his  injury.  It  is  not  claimed  that  there  was  any  fault 
or  defect  in  the  car  or  the  brake  or  the  efficiency  of  Lavender,  the  other  cage- 
rider.  If  it  be  true  that  Lavender  was  negligent  in  not  having  his  brake 
chain  wound  up  taut  so  that  he  might  stop  the  car  in  the  least  possible  time, 
this  was  the  negligence  of  the  plaintiff's  co-servant  and  for  which  the  de- 
fendant is  not  responsible.  The  plaintiff  and  Lavender  were  in  precisely  the 
same  grade  of  employment  and  were  co-servants  in  the  most  restricted  sense 
of  that  term.  Wood,  Mast.  &  Serv.  §  435;  Madden  y.  Railway  Co,,  28  W. 
Va.  610.  This  case  is  in  some  respects  very  much  like  the  case  of  Dovmey  v. 
Railway  Co.^  28  "W.  Va.  732,  in  wliich  we  held  as  a  question  of  law  the  plain- 
tiff was  guilty  of  contributory  negligence.  For  the  reasons  before  stated  I 
am  clearly  of  opinion  that  according  to  the  facts  proved  the  plaintiff  here  was 
guilty  of  contributory  negligence,  and  that  the  verdict  of  the  jury  was  not  war- 
ranted by  the  evidence.  Tliis  conclusion  makes  it  unnecessary  to  consider  the 
instructions  to  the  jury,  or  any  other  question  in  the  case.  Tiie  judgment  of 
tlie  circuit  court  is  reversed,  the  verdict  of  the  jury  set  aside,  and  the  case 
remanded  for  a  new  trial. 

JoiiNsoN,  P.  J.,  and  Grebn  and  Woods,  JJ.,  concurred. 

(31  W.  Va.  82) 

Stribltng  et  ah  t>.  Splint  Coal  Co.  et  al. 
(Sv/preme  Court  of  Appeals  of  West  Virginia,    February  25,188S.) 

L  Mortgages — To  Secure  Coupon  Bonds — Liens — Release  op. 

The  owner  of  land  conveys  the  same  by  deed  to  secure  the  payment  of  a  specified 
number  of  coupon  bonds,  and  it  is  provided  in  the  deed  that  said  bonds  are  to  be 
used  in  exchange  for  and  to  take  up  the  outstanding  debts  of  the  owner,  includ- 
ing the  liens  on  the  land,  whether  placed  there  by  the  owner  or  by  former  owners, 
80  far  as  the  same  can  be  done,  giving  preference  to  the  liens.  A  creditor  who  has 
a  prior  lien  on  a  part  of  the  land  accepts  in  settlement  of  his  debt  coupon  bonds, 
surrenders  his  original  evidence  of  debt,  and  by  writing  under  seal  releases  his 
lien.  A  number  of  other  creditors  having  prior  hens  refuse  to  accept  coupon  bonds 
in  satisfaction  of  them ;  and  many  of  the  Donds  are  used  to  take  up  simple  contract 
debts  of  the  owner.  Held,  (1)  the  terms  of  the  deed  did  not  m^e  the  taking  up 
of  all  the  prior  liens  a  condition  which,  unless  complied  with,  would  make  the  release 
of  their  prior  liens  by  those  who  had  accepted  bonds  void;  (2)  the  only  limitation 
imposed  by  the  terms  of  the  deed  is  that  the  lien  creditors  should  be  preferred  in 
issuing  the  bonds ;  but  the  power  to  use  the  bonds  in  taking  up  the  debts  of  the  com- 
pany is  not  confined  to  prior  liens  on  the  land,  and  could  be  rightfully  used  in  tak- 
ing up  any  debts  of  the  company,  including  simple  contract  debts. 

2.  Same. 

Whether  or  not  a  particular  transaction  amounts  to  the  release  of  a  lien  on  real 
estate  is  a  question  of  intention  on  the  part  of  the  releasor.  In  a  doubtful  case  such 
intention  will  not  be  implied;  but,  when  it  is  clear  that  such  was  the  intention,  a 
court  of  equity  will  enforce  the  release,  although  no  formal  release  has  been  ex- 
ecuted. 

8.  Executors  and  Adkinistrators— Powebs— Rblbasb  of  Libn. 

An  administrator  has  full  control  of  the  personal  estate,  and  may  seU  the  choses 
in  action  if  the  exigencies  of  the  estate  require  it,  or  he  may  exchange  a  bond  due 
to  the  estate  for  the  note  of  a  third  person,  and  release  the  lien  on  real  estate  by 
which  such  bond  is  secured,  and  if  done  without  fraud  the  transaction  will  be  bind- 
ing upon  the  administrator  and  those  whom  he  represents. 

1  AppEAii— What  Reviewable— Waiver. 

When  the  parties,  whose  interests  would  entitle  them  to  caU  for  a  decision  upon 
a  particular  question  presented  by  the  record,  waive  such  decision,  this  court  will 
not  pass  upon  such  question  at  the  instance  ox  a  party  who  cannot  be  benefited  or 
affected  by  such  decision. 

{SytUOms  hy  the  Court.) 

v.5s.E.no.6 — 21 
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Appeal  from  circuit  court,  Kanawha  countj;  Joseph  Smith,  Judge. 
Miller  <&  Qallagher  and  /.  8,  Swann^  for  appellants.    Mollohan  <&  Jackson, 
W.  S,  Zaidley,  Geo.  8.  Couch,  and  /.  F,  Brotvn,  for  appellees. 

Snyder,  J.  In  1871,  the  Splint  Goal  Company,  a  corporation,  was  created 
and  organized  under  the  laws  of  this  state  for  the  purpose  of  mining  coal, 
manufacturing  iron  and  salt,  and  for  other  purposes.  Between  the  date  of 
its  organization  and  December  1,  1875,  the  said  company  had  become  the 
owner  and  vested  with  the  legal  title  to  a  large  body  of  land,  nearly  3,000 
acres,  situated  on  the  south  side  of  the  Kanawha  river,  a  short  distance  above 
the  city  of  Charleston,  in  Kanawha  county,  of  which  about  900  acres  was  bot- 
tom land  and  the  residue  hill  land,  with  the  improvements  thereon,  consist* 
ing  of  2  salt  furnaces*,  23  salt  wells,  5  mansion  houses,  94  laborers^  houses, 
and  other  buildings  and  improvements.  These  lands  were  purchased  in  tracts 
from  a  number  of  different  persons,  and  many  of  the  tracts  were  incumbered  by 
vendor^s  and  other  liens,  and  the  vendors  conveyed  them  to  the  company  subject 
to  these  prior  incumbrances,  the  company  assuming  to  pay  off  said  liens  as  a 
part  of  the  purchase  money,  and  executing  its  bonds  for  the  residue,  for  which 
vendor's  liens  were  retained  by  the  respective  vendors  to  the  company.  These 
liens,  together  with  the  judgments  recovered  against  the  company  after  the 
lands  had  been  conveyed  to  it,  made  the  aggregate  amount  of  the  liens  upon 
the  property  about  $100,000.  The  company,  being  desirous  of  selling  the 
whole  of  its  property,  then  believed  to  be  worth  at  least  $250,000,  at  a  meet- 
ing of  its  board  of  directors,  held  November  22,  1875,  adopted  a  resolution 
authorizing  its  president  to  execute  and  deliver  to  Charles  C.  Lewis  and  Ed- 
ward B.  Knight,  trustees,  a  trust  deed  upon  said  property  to  secure  the  pay- 
ment of  200  coupon  bonds  of  $500  each,  aggregating  $100,000,  with  Interest 
at  8  per  cent.,  payable  semi-annually,  and  the  principal  to  mature  10  years 
after  date;  "the  bonds  to  be  used  in  exchange  for  and  to  take  up  the  outstand- 
ing debts  and  obligations  of  the  company,  including  the  liens  upon  the  land, 
whether  placed  by  the  company  or  by  the  former  owners  of  the  land,  so  far 
as  the  same  can  be  done,  giving  preference  to  liens."  In  pursuance  of  this 
resolution,  the  company  executed  the  trust  deed,  dated  December  1, 1875,  and  . 
the  same  was  duly  recorded  in  said  county  on  Jauuaiy  7,  1876.  A  number 
of  the  creditors  having  vendor's  and  judgment  liens  on  the  property  accepted 
the  coupon  bonds  secured  in  said  deed  in  satisfaction  of  their  prior  liens  on 
portions  of  the  land,  but  other  lien  creditors  refused  to  accept  coupon  bonds 
in  satisfaction  of  their  prior  liens,  and  some  of  said  bonds  were  delivered  to 
creditors  of  the  company  in  discharge  of  simple  contract  debts,  or  for  liens 
posterior  to  that  of  the  trust  deed.  On  August  19,  1876,  the  board  of  direct- 
ors, by  resolution,  directed  $20,000  of  said  coupon  bonds  to  be  delivered  to 
D.  L.  Ruffner,  to  be  held  by  him  as  an  indemnity  to  W.  A.  Quarrier,  as  surety, 
on  debts  of  the  company.  And,  on  April  30,  1878,  the  board  ordered  all  the 
coupon  bonds  not  theretofore  issued  to  be  placed  in  the  hands  of  said  Ruffner 
as  collateral  security  to  indemnify  Job  E.  Thayer  and  TV.  A.  Quarrier  as 
sureties  upon  debts  due  from  the  company.  According  to  the  provisions  of 
the  trust  deed  and  these  resolutions,  the  whole  of  the  200  coupon  bonds  were 
issued  and  delivered  to  the  creditors  of  the  company,  but  less  than  $20,000 
were  accepted  in  discharge  of  vendor's  and  other  liens  prior  to  that  of  the 
trust  deed,  though  a  number  of  the  bonds  were  delivered  to  such  prior  lien 
creditors  as  collateral  security  for  their  respective  debts.  Soon  after  the  ex- 
ecution of  the  trust  deed.  Dr.  John  P.  Hale,  the  principal  promoter  and  man- 
ager of  the  enterprise,  as  well  as  the  largest  stockholder  of  the  company,  went 
to  Europe  to  effect  a  sale  of  the  property.  It  was  expected,  and  at  one  time 
there  was  a  reasonable  prospect,  that  a  sale  would  be  consummated  at  half  a 
million  dollars,  but  no  sale  was  effected.  About  this  time  the  property  began 
to  decline  by  reason  of  the  destruction  of  the  salt  business,  for  tJie  carrying  on 
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of  which  it  was  especially  valuable,  and  its  value  continued  to  depreciate  un- 
til it  became  manifest  that  the  liens  having  priority  over  the  coupon  trust 
deed  would  consume  the  greater  pai*t,  if  not  the  whole,  of  the  property*  and 
that  the  creditors  holding  liens  under  or  subsequent  in  priority  to  said  trust 
deed  would  realize  very  little  if  anything  upon  their  debts.  In  October,  1876, 
T.Stribling  and  others,  judgment  creditors,  filed  their  bill  in  the  circuit  court 
of  Kanawha  county  against  said  company,  all  its  lien  creditors,  and  others,  to 
enforce  their  liens,  ascertain  the  liens  and  their  priorities  against  the  real 
estate  of  the  company,  and  to  have  said  real  estate  sold  to  pay  off  said  lien 
debts.  The  cause  was  referred,  first,  to  Commissioner  Gallagher,  and  after- 
wards to  Commissioner  Middlelon,  to  report  the  debts,  tlieir  respective  liens, 
and  priorities.  After  Commissioner  Gallagher  had  filed  his  report,  the  de- 
fendants B.  H.  Smith  and  F.  F.  Brooks  filed  their  Joint  petition,  and  the  de- 
fendants Bradford  M.  Noyes,  trustee,  and  Jesse  H.  Grogan,  Hied  their  sepa* 
rate  answers  and  cross-bills  in  the  cause.  On  October  6, 1886,  Cbmmissioner 
Middleton  returned  his  final  report  to  which  several  of  the  parties  filed  excep-^ 
tions.  The  circuit  court  on  January  7,  1887,  pronounced  a  decree  ascertain- 
ing and  fixing  the  amounts  of  the  debts,  the  order  and  priorities  of  the  liens 
on  each  of  the  several  tracts  or  parcels  of  land,  and  directed  all  the  land  to 
be  sold  to  pay  off  said  liens.  From  portions  of  this  decree  B.  H.  Smith  and 
F.  F.  Brooks  have  appealed,  from  other  portions  D.  C.  Gallagher,  substituted 
trustee  for  Bradford  M.  Noyes,  has  appealed,  and  from  still  other  portions  the 
defendant  Jesse  H.  Grogan  has  appealed.  The  record  is  very  voluminous, 
and  the  decree  very  long  and  complicated  in  its  provisions,  affecting  and  ad- 
judicating many  questions  and  interests  unconnected  with  the  claims  of  the 
appellants,  and  therefore,  as  none  of  the  appellees  make  any  complaint  of  the 
decree  or  desire  its  reversal,  I  shall  confine  this  opinion  to  a  consideration  and 
determination  of  the  questions  raised  by  the  appellants,  and  only  state  such 
parts  of  the  record  as  bear  upon  these  questions. 

Appeal  of  Smith  and  Brooks,  By  deed,  dated  December  22,  1870,  B.  H. 
Smith  and  F.  F.  Brooks  conveyed  to  the  Splint  Coal  Conlpany  15  acres  of 
bottom  land,  and  their  undivided  interests  in  certain  hill  lands  appurtenant 
thereto,  in  which  deed  they  retained  a  vendor's  lien  to  secure  the  payment  of 
$13,000  purchase  money  evidenced  by  five  notes  payable  from  one  to  five  years 
after  date.  Immediately  after  the  company  executed  the  coupon  trust  deed 
hereinbefore  mentioned.  Smith  and  Brooks  accepted  from  the  company  19  of 
its  coupon  bonds  in  satisfaction  of  the  balance  then  due  on  said  vendor's  lien, 
and  a  due-bill  for  $248.20  held  by  Smith  against  the  company,  and  they  there- 
upon surrendered  the  said  purchase-money  notes,  and  executed  and  delivered 
to  the  company  the  following  release: 

"We,  B.  H.  Smith  and  F.  F.  Brooks,  hereby  release  the  right  reserved  to 
us  in  a  conveyance  executed  by  us,  and  our  respective  wives,  dated  the  22d 
day  of  December,  1870,  and  recorded  in  the  clerk's  office  of  the  county  court 
of  Kanawha  county,  W.  Ya.,  in  deed-book  No.  27,  pages  233  and  4,  the  sum 
therein  secured  being  partly  paid,  and  the  residue  adjusted  by  bonds  or  notes 
otherwise  secured*  Witness  our  hands  and  seals  this  1st  day  of  December, 
1875.  Benj.  H.  Smith.        [Seal.] 

"Fred  F.  Brooks.      [Seal.T* 

This  release  was  duly  acknowledged  by  B.  H.  Smith  on  January  17,  1876, 
and  on  that  day  admitted  to  record  in  the  clerk's  office  of  Kanawha  county. 
The  petition  of  Smith  and  Brooks,  before  referred  to,  was  filed  April  21, 
1881,  to  obtain  the  benefit  of  the  vendor's  lien  retained  by  them  in  the  said 
deed  of  December  22, 1870,  or,  if  this  be  not  allowed,  that  then  so  many  of  said 
coupon  bonds  as  may  be  necessary  be  applied  to  the  discharge  of  liens  on 
the  real  estate  of  the  coippany  having  priority  over  said  coupon  trust  deed 
before  any  of  them  are  applied  to  debts  not  such  prior  liens.  The  grounds 
alleged  for  the  reCief  thus  prayed  are  (1)  that  the  paper  executed  by  them 
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was  not  executed  ''in  satisfaction  of  the  liens  held  by  them,  but  as  stated 
therein  in  adjustment  by  bonds  or  notes,"  and  (2)  that  they  received  said 
coupon  bonds  and  executed  said  paper  writing  ''uplon  the  distinct  and  posi- 
tive representation  that  all  the  prior  liens  upon  the  property  conveyed  by  the 
trust  deed  of  December  1,  1875,  were  or  would  be  fully  discharged  and  satis- 
fied, "  and  that  said  representation  was  not  performed.  The  proof  shows  that 
B.  H.  Smith,  who  was  an  able  lawyer  and  good  business  man,  was  fully  aware 
of  all  the  facts,  that  before  he  executed  said  release  be  had  examined  the 
provisions  of  said  trust  deed,  and  the  resolution  authorizing  it,  and  that  he 
accepted  said  coupon  bonds  and  executed  said  release  freely,  upon  his  own 
knowledge  of  the  facts,  and  urged  others  to  do  the  same.  In  this  trans- 
action he  acted  both  for  himself  and  his  associate.  Brooks.  In  his  deposi- 
tion taken  in  this  cause,  October  31, 1879,  three  years  after  this  suit  had  been 
commenced,  but  before  he  filed  his  petition  in  it,  the  said  B.  H.  Smith  says: 
"I  have  sixteen  of  them,  (coupon  bonds,)  not  as  collateral,  but  as  absolute 
owner.  Fred  Brooks  and  I  released  certain  liens  against  Splint  Goal  €k>m- 
pany,  and  we  took  bonds  in  satisfaction  of  our  debts  or  liens,  as  aforeSaid. 
Brooks,  I  believe,  has  seven  bonds  owned  by  him,  and  also  one  other  bond 
of  which  he  owns  one-half  and  I  the  other  half.  He  has  them  with  him  in 
Baltimore,  I  believe.  Brooks  and  I  sold  some  land  to  Dr.  J.  P.  Hale,  a  por- 
tion of  which  is  the  property  of  Splint  Goal  Gompany,  and  took  these  bonds 
for  the  balance  due  us,  releasing  our  lien  thereon.  The  two  bonds  numbered 
80  and  81 1  got,  as  stated,  for  value  received.  I  now  produce  all  of  said 
bonds  except  those  in  the  hands  of  said  Brooks."  This,  it  seems  to  me,  is 
conclusive  of  the  purpose  of  the  transaction,  and  shows  clearly  that  the 
parties  intended  to  accept  the  coupon  bonds  in  satisfaction  of  their  vendor's 
lien,  and  that  the  paper  writing  was  intended  to  be,  what  it  is  in  fact,  an  ab- 
solute release  of  the  lien.  But  it  is  insisted  that  the  provisions  of  the  reso- 
lution authorising  the  trust  deed  and  the  issue  of  the  coupon  bonds  were 
conditional,  and  that,  unless  all  the  prior  liens  were  released  by  the  acceptance 
of  coupon  bonds,  then  any  who  may  have  accepted  such  bonds  and  released 
their  liens  are  not  bound.  In  determining  this  question,  parol  testimony, 
which  does  not  prove  actual  fraud,  is  plainly  inadmissible.  The  only  testimony 
offered  here  is  that  certain  representations  were  made  as  to  the  true  construc- 
tion of  the  terms  and  purpose  of  the  resolution  authorizing  the  issue  of  the 
bonds.  There  is  no  pretense  of  any  fraud,  but  only  an  alleged  misrepresen- 
tation of  the  purpose  and  effect  of  a  written  instrument  which  was  at  the 
time  before  the  parties,  and  had  been  in  fact  seen  and  examined  by  them. 
The  only  question,  then,  is  whether  or  not  the  written  resolution  is  suscep- 
tible of  the  construction  contended  for  by  the  appellants.  Its  words  are: 
"The  bonds  to  be  used  in  exchange  for  and  to  take  up  the  outstanding  debts 
and  obligations  of  the  company,  including  the  liens  upon  the  land,  whether 
placed  by  the  company  or  by  former  owners  of  the  land,  so  far  as  the  same 
can  be  done,  giving  preference  to  the  liens."  It  is  plain  that  the  exchange 
included  all  debts  of  every  nature  due  from  the  company,  including  not  only 
the  prior  liens,  but  the  liens  placed  by  the  company.  These  were  all  to  be 
taken  up  so  far  as  it  could  be  done,  and  preference  given  to  those  holding 
liens.  This  language  implies  that  it  was  anticipated  that  some  of  the  lien 
creditors  would  refuse  to  exchange  their  prior  liens  for  coupon  bonds,  and 
therefore  it  provided  for  taking  up  such  liens  only  so  far  as  it  could  be  done. 
And  the  words,  "giving  preference  to  the  liens,"  would  be  meaningless,  if 
nothing  but  liens  were  to  be  taken  up  and  exchanged  for  bonds.  The  fact 
that  the  appellant.  Smith,  in  this  transaction,  included  a  note  of  $248.20  for 
which  he  had  no  lien,  and  took  a  coupon  bond  or  part  of  one  for  it,  shows 
that  he  did  not  understand  that  the  bonds  were  to  ^e  used  wholly  to  take  up 
prior  liens.  In  his  interpretation  of  this  resolution  I  fully  concur.  It  au- 
thorized the  taking  up  of  any  and  all  kinds  of  indebtedness  of  the  company. 
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I  whether  such  indebtedness  was  evidenced  by  simple  contracts,  lions,  or  other- 

I  wise,  and  the  only  limitation  was  that  the  liens  should  have  the  preference 

I  in  the  event  the  bonds  were  insufficient  to  take  up  all  the  debts.    For  these 

!  reasons  I  am  of  opinion  that  the  decree  must  be  affirmed  as  to  these  appel- 

I  lants. 

Appeal  o/D.  C.  Gallagher,  Trustee.    At  the  time  the  Splint  Coal  Company 
I  acquired  the  legal  title  to  a  portion  of  the  Jand,  known  as  "Lower  Lorena" 

■  or  lot  D,  whicli  it  embraced  in  the  trust  deed  of  December  1,  1875,  there  was 

a  trust  deed  therieon  to  secure,  among  other  debts,  a  bond  for  $2,750,  payable 
I  to  Bradford  M.  Noyes,  trustee  for  Mrs.  C.  Noyes,  and  executed  August  10, 

1852,  by  D.  J.  W.  Clarkson.    Mrs.  C.  Noyes  having  died,  Isaac  N.  Smith 
i  became  her  administrator,  and  the  said  bond  was  delivered  to  him  as  a  part 

I  of  the  estate  of  Mrs.  Noyes.    On  July  19,  1876,  he  took  from  the  said  com- 

pany, in  satisfaction  of  the  balance  due  on  said  bond,  the  coupon  bonds  of 
I  the  company,  and  executed  to  it  the  following  paper  writing:    "  Chakleston, 

'  W.  Ya.,  July  19, 1876.    I  have  this  day  received  from  the  Splint  Coal  Com- 

pany four  of  theij:  coupon  bonds,  Nos.  78,  79,  80,  81,  for  $600  each,  in  set- 
1  tlement  of  $2,000,  part  of  balance  due  as  of  June  1,  1876,  on  note  of  $2,760, 

executed  August  10,  1852,  by  D.  J.  W.  Clarkson  to  B.  M.  Noyes,  trustee  for 
Mrs.  Cynthia  Noyes,  and  payable  October  1,  1860,  with  interest  from  October 
I  1, 1859;  also  received  coupon  bond  No.  83,  for  $500;  $211.74  is  in  full  settle 

I  ment  of  above-described  note  as  of  1st  June,  1876,  and  said  bond  Ko.  83  is 

pai-tly  for  settlement  of  $158.93,  balance  due  on  noto  of  said  Clarkson  as  of 
i  1st  June,  1876,  held  by  Mrs.  Ellen  Rand,  and  who  has  this  day  received  from 

Splint  Coal  Company  their  coupon  bond  No.  82  for  $500,  which  settles  in  full 
($65,893)  the  balance  due  as  of  1st  June,  1876,  and  the  said  Clarkson  note 
held  by  her;  and,  the  said  notes  being  thus  fully  settled,  the  lien  of  the  trust 
.  deed  securing  said  note  is  to  be  released  as  to  them  as  to  $2,211.70.''     This 
I  paper  is  signed  "Isaac  N.  Smith,  Adm'rof  Mrs.  C.  Noyes,  Dec'd.    Smith  & 

Knight,  Attorneys  for  Mrs.  Ellen  Band."  Of  the  six  bonds  thus  received. 
No.  82  was  for  an  Individual  debt  of  Mrs.  Ellen  Band,  and  has  no  concern 
in  this  controversy.  No.  83  was  partly  for  Mrs.  Band  and  partly  for  the 
Noyes  debt,  and  Nos.  78,  79,  80,  and  81  Were  the  only  ones  received  wholly 
on  account  of  the  Noyes  debt.  None  of  these  last-mentioned  four  bonds 
has  been  filed  in  this  cause  by  Isaac  N.  Smith,  administrator,  Bradford  M. 
Noyes,  trustee,  or  his  successor,  D.  C.  Gallagher.  Nos.  80  and  81  have 
been  filed  by  B.  H.  Smith,  and  it  is  proved  that  he  is  the  absolute  owner  of 
them,  they  having  been  passed  by  Isaac N.  Smith,  administrator,  to  Bradford 
N.  Noyes,  as  distributee  of  Mrs.  C.  Noyes,  and  by  him  sold  and  transferred, 
and  one  of  the  others  was  sold  and  delivered  by  said  Noyes  to  Arnold  and 
Abney,  in  August,  1876.  There  is  nothing  in  the  record  to  show  what  be- 
came of  the  other  Noyes  bond,  or  who  is  the  owner  of  it.  It  appears,  there- 
fore, that  Noyes,  trustee,  when  be  filed  his  cross  bill  in  this  cause,  in  March, 
1881,  to  repudiate  the  action  of  Isaac  N.  Smith,  administrator,  by  which  cou- 
pon bonds  were  taken  in  satisfaction  of  said  Noyes'  debt,  had  very  little  if 
any  interest  in  said  debt,  nor  has  his  successor,  D.  C.  Gallagher,  trustee, 
shown  any  interest  other  than  that  of  said  Noyes.  But  conceding  the  right 
of  the  trustee  to  assail  said  transaction,  he  has  shown  no  grounds  to  set  it 
aside.  It  is  contended — First,  that  Isaac  N.  Snoith,  as  administrator,  had  no 
authority  to  accept  the  coupon  bonds,  and  release  the  lien  on  the  land,  and 
second,  that  he  did  not  in  fact  release  the  lien.  It  is  not  denied  that  the  Noyes 
debt  came  into  the  hands  of  Smith  as  assets  of  the  estate  of  Mrs.  Noyes,  and 
that  he  had  such  control  over  it  as  he  could  have  over  any  other  estate  which 
belonged  to  his  decedent.  It  is  elementary  law  that  an  administrator  bas  full 
control  of  the  personal  estate  of  his  decedent.  He  may  collect  the  debts,  or 
he  may  sell  them,  if  the  exigencies  of  the  estate  require  it,  or  he  may  ex- 
change a  chose  in  action  for  the  note  of  a  third  person.    In  either  of  these 
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instances  the  administrator  will  be  charged  in  his  accouDts  with  the  debt  so 
collected,  sold,  or  exchanged.  Anderson  v.  Piercy,  20  W.  Ya.,  282,  324;  2 
Lomax,  Ex'rs,  295;  Bass  v.  Chambliss,  9  La.  Ann.  876.  The  administrator 
is  not  complaining  here,  and  the  beneficiary  in  his  cross-bill  expressly  states 
that  he  ''does  not  charge  fraud  upon  the  administrator  in  this  matter,  for  he 
believes  the  administrator  supposed  he  was  acting  for  the  best  interest  of  the 
estate."  If  there  was  no  fraud  on  the  part  of  the  administrator,  who  had 
all  the  information  the  company  had  in  respect  to  this  transaction » there  could 
have  been  no  fraud  on  the  part  of  the  company. 

Then  the  question  recurs,  did  the  administrator  accept  the  bonds  in  satis- 
faction of  the  original  debt?  The  cases  of  Stuart  v.  Abbott,  9  Grat.  252,  and 
Coles  V.  Withers,  33  Grat.  186,  are  relied  on  to  show  that  the  action  of  the 
administrator  did  not  release  the  lien  of  the  original  debt.  The  first  case  sim- 
ply decides  that  a  contract  by  one  of  several  executors  to  release  a  lien  on  real 
estate  will  not  be  enforced  in  equity  against  the  other  executors.  In  Coles  v. 
Withers  the  court  held:  "The  question  of  whether  a  lien  reserved  is  surren- 
dered, is  one  of  intention  on  the  part  of  the  vendor,  under  the  circumstances 
of  each  case,  and,  there  being  nothing  in  this  case  to  show  such  intention, 
the  lien  is  not  surrendered,  and  must  be  recognized  as  still  existing."  This 
I  regard  as  a  correct  statement  of  the  law.  The  question  then,  here,  is 
whether  there  is  anything  to  show  that  Isaac  N.  Smith,  administrator,  in- 
tended to  release  the  lien  of  the  original  debt.  This,  it  seems  to  me,  is  put 
beyond  controversy  by  the  written  contract  of  said  Smith,  which,  after  reciting 
the  consideration  and  details  of  the  transaction,  and  stating  that  he  had  re- 
ceived coupon  bonds  *4n  full  settlement"  of  <the  note  of  82,750,  concludes  as 
follows:  "The  said  notes  being  thus  fully  settled,  the  lien  of  the  trust-deed 
securing  said  notes  is  to  be  released."  The  words,  "is  to  be  released"  while 
they  do  not  operate  as  a  legal  release,  do  clearly  show  an  intention  to  release 
the  lien,  and  therefore  amount  to  an  equitable  release,  which  is  valid  and  ef- 
fective in  a  court  of  equity.  It  is  also  sought  to  set  aside  this  settlement  and 
release  upon  the  same  grounds  on  which  it  was  attempted  to  set  aside  the  re- 
lease executed  by  the  appellants  B.  H.  Smith  and  F.  F.  Brooks.  For  the  rea- 
sons stated  in  considering  that  appeal  we  hold  there  is  no  merit  in  this 
ground.    The  decree  as  to  this  appellant  must  also  be  affirmed. 

The  Appeal  of  Grogan.  On  July  8,  1882,  Jesse  H.  Grogan  filed  his  an- 
swer and  cross-bill  in  this  cause,  the  substance  of  which  is  that,  in  1870, 
James  M.  Laidley  sold  to  the  Splint  Coal  Company  several  tracts  or  parcels  of 
land,  part  of  the  lands  embraced  in  the  coupon  trust  deed  of  December  1, 
1875,  hereinbefore  mentioned,  and  as  a  part  of  the  purchase  money  therefor  said 
company  executed  to  Laidley  two  notes  of  $1,750,  dated  December  17,  1870; 
that  Laidley  assigned  said  notes  to  Grogan,  and  represented  to  him  that  a 
vendor's  lien  was  retained  on  the  land  to  secure  their  payment;  that  after- 
wards said  Laidley  and  others  conveyed  this  and  other  lapds  to  said  company 
by  deed  in  which  no  vendor's  lien  was  retained;  that  the  company  had  no- 
tice that  he  had  these  bonds,  and  that  they  were  a  lien  on  said  land  at  the  time 
it  was  conveyed  to  it,  and  that  said  notes  are  a  lien  upon  the  land  as  against 
said  company;  that  the  trustees  in  said  coupon  trust  deed  had  like  notice  of 
his  rights  against  said  land;  that,  by  some  agreement  between  the  company 
and  Joseph  Shields,  the  beneficiary  in  a  prior  trust  deed  given  him  by  Laidley 
on  this  land,  the  Shields  trust-lien  was  to  be  paid  off  by  said  company,  and  by 
like  arrangement  a  lien  of  the  Merchants'  Bank  was  to  be  paid  off  by  said  com- 
pany; that  by  deed  dated  October  1,  1862,  said  Laidley  had  conveyed  said 
land  to  a  trustee  for  the  benefit  of  his  wife  and  children,  and  that  this  deed 
was  voluntary  and  void  as  to  the  creditors  of  said  Laidley;  that  the  deeds  from 
said  children  to  said  company  for  said  land  is  also  fraudulent  and  void;  that 
the  deed,  dated  December  5,  1873,  executed  by  Emma  S.,  Anna  V.,  Madison 
M.  and  Juliet  S.  Laidley,  by  Alexander  T.  Laidley,  their  guardian,  which  re- 
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tains  a  vendor^a  lien  upon  said  land  to  secure  to  each  of  said  children  the  pay- 
ment of  a  bond  of  $1,760,  is  also  void;  and  that  the  aforesaid  coupon  trust 
deed  of  December  1,  1875,  is  likewise  fraudulent  and  void;  that  at  the  fall 
term,  1875,  of  the  circuit  court  of  Kanawha  county,  he  obtained  a  judgment 
against  said  company  upon  one  of  said  bonds  for  $2,260.07,  with  costs;  and 
that  at  the  June  term,  1876,  of  the  county  court  of  said  county,  he  obtained 
a  judgment  on  the  other  bond  for  $1,995.60,  and  costs.  He  prays  that  said 
J.  M.  Laidley,  A.  T.  Laidley,  guardian,  Joseph  Shields,  the  Merchants'  Bank, 
and  others  shall  each  for  himself  answer  under  oath  every  allegation  of  the 
cross-bill  applicable  to  him,  etc.  The  defendants,  J.  M.  Laidley,  Joseph 
Shields,  N.  B.  Cabell,  and  others,  answered  said  cross-bill.  J.  M.  Laidley  an- 
swered that  if  he  represented  to  Grogan  that  the  notes  assigned  to  him  were 
secured  by  vendor's  liens,  such  representation  was  then  true,  but  that  he  sub- 
sequently, ''in  an  unguarded  moment,''  conveyed  the  land  without  retaining 
any  such  lien.  Joseph  Shields  and  other  defendants  answered  denying  spe- 
cifically all  the  material  allegations  of  the  cross-bill  which  could  in  any  way 
affect  the  priority,  validity,  or  the  security  of  their  respective  liens  or  debts. 
No  parol  testimony  was  offered  to  sustain  any  of  the  allegations  of  said  cross- 
bill, and  the  documentary  evidence  In  the  record  wholly  fails  to  show  that 
there  was  any  fraud  or  grounds  upon  which  Grogan  could  be  entitled  to  re- 
lief by  reason  of  the  assumed  facts  alleged  in  his  bill.  It  follows,  therefore, 
that  the  circuit  court  did  not  err  in  dismissing  said  cross-bill.  Grogan  also 
excepted  to  the  report  of  the  commissioner,  but  some  of  these  exceptions  are  . 
too  vague  and  general  to  be  effective  for  any  purpose  under  the  settled  rule 
of  this  court.  McCarty  v.  Chalfanty  14  W.  Va.  531.  Others  are  based  upon 
extrinsic  facts,  which  the  exceptant  failed  to  prove  or  make  a  part  of  the  rec- 
ord; and  others  still  relate  to  matters  which  could  by  no  possibility  benefit 
the  exceptant.  While  it  is  possible  these  latter  exceptions,  if  sustained,  might 
affect  the  rights  of  some  of  the  appellees,  but  as  they  do  not  relate  to  or  affect 
the  rights  of  Grogan,  they  will  not  be  considered  by  this  court  at  his  instance. 
The  whole  of  the  record  does  not  appear  in  the  transcript  before  us,  and  it 
would  therefore  be  not  only  gratuitous,  but  taking  the  hazard  of  doing  in- 
justice, for  this  court  to  undertake  to  decide  questions  not  insisted  upon  by 
any  party  having  the  right  to  call  for  their  decision,  and  especially  when  the 
parties  having  such  right  have  expressly  waived  it,  as  all  the  appellees  have 
done  in  this  cause.  I  am  therefore  of  opinion  that  the  rights  of  the  appellant 
Grogan  were  not  prejudiced  by  the  action  of  the  circuit  court  in  respect  to 
any  of  the  matters  hereinbefore  considered. 

But  it  does  not  appear,  however,  by  the  report  of  the  commissioner,  that  the 
first  judgment  of  Grogan  was  recovered  November  19, 1875,  and  docketed  Feb- 
ruary 9,  1876,  within  90  days  after  its  date,  thus  giving  it  priority  over  the 
coupon  trust  deed  of  December  1,  1875;  and  it  appearing  that  this  Judgment 
has  by  inadvertence  been  wholly  omitted  from  the  final  decree,  it  is  therefore 
ordered,  according  to  our  statute,  (section  6,  c.  134,  Code.)  that  the  said  de- 
cree of  January  7, 1887,  be  corrected  by  inserting  the  amount  of  this  judg- 
ment at  its  aggregate  amount  of  $3,644.61  as  of  December  1, 1885,  as  the  fifth 
judgment  lien  on  the  real  estate  of  the  company,  giving  it  priority  over  the 
lien  of  the  said  coupon  trust  deed,  and  following  next  in  priority  to  the  judg- 
ment of  the  Second  National  Bank  of  Ironton.  For  the  reasons  aforesaid  it 
is  ordered  that  the  decree  of  the  circuit  court  of  January  7, 1887,  be,  and  the 
same  is,  corrected  in  the  particular  Indicated,  and  that  said  decree,  so  cor- 
rected, be  affirmed. 

Johnson,  P.  J.,  Green  and  Woods,  JJ.,  concurred. 
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(31  W.  Va.  127)  s^,^TE  V.  KOONTZ, 

{l^vreme  Cov/rt  of  Appeals  of  West  Via-ginUu    February  25, 1888.) 

FOBOBBT— EtIDBNCB — SlONATURB. 

Upon  the  trial  of  an  indictment  for  forgery,  when  It  becomes  necessary  to  prove 
the  genuine  signature  of  the  party  whose  name  is  alleged  to  have  been  forged,  it  is 
inadmlBsible  to  give  in  evidence  to  the  jury  the  genuine  sigrnature  of  such  party,  al- 
though written  in  the  presence  of  the  jury,  that  they  may  jud^e  by  comparing  the 
same  in  whole  or  in  part  with  any  part  of  the  alleged  forged  signature*,  whether  the 
party  who  made  the  forged  signature  tried  to  imitate  anv  part  of  the  genuine  sig- 
nature of  the  party  whose  name  is  alleged  to  have  been  forged.^ 
{Syllabus  tyy  the  Cov/rt) 

Error  to  circuit  court,  Nicholas  county;  Henry  Brannon,  Judge. 

At  the  November  term,  1886,  of  the  circuit  court  of  Nicholas  county,  Hay- 
mond  Koontz  was  indicted  for  the  crime  of  forgery.  The  indictment  con- 
tained two  counts,  in  the  first  of  which  he  was  charged  with  feloniously  forg- 
ing in  said  county  on  the day  of ,  1886,  a  certain  order  on  G.  H. 

Alderson  for  the  payment  of  three  dollars,  purporting  to  be  made  and  signed 
by  one  M.  H.  Koontz,  (setting  out  the  order  in  hcec  verba,)  with  Intent  to  de- 
fraud, to  the  prejudice  of  the  rights  of  said  M.  H.  Koontz,  against  the  peace, 
etc.  In  the  second  count  he  was  charged  with  feloniously  uttering  and  at- 
tempting to  employ  as  true  the  said  forged  order,  (setting  it  out  in  hcec  verba,) 
with  intent  to  injure  and  defraud,  then  and  there  well  knowing  the  said  order 
to  be  forged  against,  etc.  The  indictment  was  found  upon  the  information  of 
Wallace  Hader  and  M.  H.  Koontz,  whose  names  appear  at  the  foot  thereof. 
The  defendant  moved  to  quash  the  indictment,  which  motion  the  court  over- 
ruled. He  then  pleaded  "not  guilty,"  on  which  issue  was  joined,  on  which  a 
trial  was  had  resulting  in  the  following  verdict:  "We,  the  jury,  find  the  de- 
fendant, Haymond  Koontz,  guilty  as  charged  in  the  indictment."  The  defend- 
ant moved  to  set  aside  the  verdict  and  for  a  new  trial,  which  motions  were 
overruled,  and  the  defendant  excepted.  He  also  excepted  to  certain  rulinga 
of  the  court  during  tiie  trial,  which  were  saved  by  proper  bills  of  exceptions. 
The  court  entered  judgment  on  the  verdict  that  the  defendant  be  imprisoned 
in  the  penitentiary  for  two  year's.  To  this  judgment  the  defendant  has  ob- 
tained a  writ  of  error. 

/.  W,  8t  Clairy  for  plaintiff  in  error.  Atty.  Oen,  Caldwell,  for  defendant 
in  error. 

Woods,  J.,  {after  stating  the  facts  as  above.)  Five  grounds  of  error  are 
assigned:  First,  in  overruling  the  motion  to  quash  the  indictment;  second^ 
in  permitting  the  jury  to  compare  the  signature  of  M.  H.  Koontz,  written  by 
him  in  the  presence  of  the  jury,  with  the  signature  to  the  forged  instrument 
for  the  purpose  of  ascertaining  whether  or  not  the  writer  thereof  attempted 
to  imitate  the  letter  "M,"  in  the  genuine  signature,  alleged  to  have  been 
forged;  third,  in  admitting  certain  testimony  set  forth  in  the  bill  of  excep- 
tions; fourth  9M^  fifth,  in  refusing  to  set  aside  the  verdict  and  to  grant  him 
a  new  trial. 

There  is  nothing  in  the  first  ground  of  error  alleged.  No  error  or  defect  in 
the  indictment  is  pointed  out  or  referred  to,  and  we  have  been  unable  to  dis- 
cover any  defect  upon  the  face  thereof,  and  we  concur  in  the  opinion  an- 
nounced in  his  brief  by  the  attorney  general  that  the  indictment  was  not  only 
accurately  and  skillfully  drawn,  but  it  reflects  credit  upon  the  representative 
of  the  state  who  prepared  it.  The  motion  to  quash  the  indictment  was  prop- 
erly overruled.    Neither  is  there  anything  in  the  supposed  error,  admitting 

^Concerning  the  admissibUity  in  evidence  of  writings  for  the  purpose  of  institatincf  a 
comparison  with  a  disputed  handwriting,  see  People  v.  Parker,  (Mich.)  84  N.  W.  Rep. 
720,  and  note;  State  v.  CaUdna,  (Iowa,)  fa.  777. 
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tlie  evidence  of  the  jailer,  and  the  witness  Busk,  set  out  in  the  bill  of  excep- 
tions, that  the  accused,  while  in  jail  upon  this  charge,  had  concealed  in  a  crack 
in  his  cell  a  saw  for  cutting  iron,  and  that  one  of  the  bars  of  the  cell  window 
was  half  cut  off  by  the  use  of  some  saw  such  as  was  discovered  in  the  spot 
where  the  prisoner  said  the  same  was  concealed.  When  asked  by  the  jailer 
where  the  saw  was  the  prisoner  said  he  could  not  get  it  for  him;  that  he  told 
the  jailer  he  would  get  it  for  him  that  evening  if  he  could,  but  that  he  couldn't 
get  it;  but,  upon  the  jailer  threatening  to  take  him  upstairs  and  chain  him  to 
the  floor,  the  prisoner  told  him  he  could  not  get  the  saw,  but  he  would  show 
him  where  it  was.  The  prisoner  then  got  up  and  pointed  out  a  certain  crack, 
and  told  the  jailer,  "There  is  where  the  saw  is."  A  plank  was  raised  and  the 
saw  was  found  where  he  said  it  was.  This  evidence,  although  exceedingly 
weak,  was  admissible  under  the  well-established  rule  of  evidence  that  where 
a  party  charged  with  or  in  custody  for  a  crime  which  he  is  alleged  to  have 
committed,  attempts  to  escape,  or  to  evade  the  threatened  prosecution,  it  be- 
comes one  of  a  series  of  circumstances  from  which  guilt  maybe  inferred,  and 
the  court  did  not  err  in  allowing  this  evidence  to  begi  ven  to  the  jury.  Whart. 
Grim.  Ey.  §  750.  Neither  did  the  court  err  in  refusing  to  set  the  verdict 
aside  for  the  reasons  set  forth  in  the  prisoner's  aflSdavit  filed  in  support  of  the 
defendant's  motion.  The  aflftdavit  of  the  accused  clearly  admits  "that  the 
body  of  the  order  alleged  to  be  forged  is  Iq  his  handwriting,"  and  avers  that 
since  the  trial  he  has  discovered  witnesses  who,  during  the  trial,  saw  the  said 
writing,  and  will  testify  that  the  signature  thereto  is  not  in  the  handwriting 
of  the  accused,  but  that  the  signature  is  in  the  handwriting  of  one  James 
Koontz;  but  he  fails  to  give  any  sufficient  reason  why  they  were  not  sum- 
moned or  examined  as  witnesses  on  the  trial,  or  that  be  made  any  effort  to 
discover  evidence  to  prove  the  fact  to  which  he  states  these  newly-discovered 
witnesses  will  testify.  Every  material  fact  in  his  aflidavit  is  denied  by  the 
atHdavits  filed  on  behalf  of  the  state;  which,  in  addition  thereto,  show  that 
the  accused  never  Expressed  a  desire  by  himself  or  counsel  to  see  the  forged 
order,  which  would  have  been  freely  exhibited  to  him  if  he  had  done  so. 
Neither  did  the  court  err  in  refusing  to  continue  the  cause  on  account  of  the 
absence  of  Mr.  St.  Clair,  whom  he  claims  to  have  retained  as  counsel.  The 
affidavit  on  the  part  of  the  state  sltows  that  the  only  counsel  who  ever  ap- 
peared for  him  was  present  in  court  on  the  trial,  and  had  declined  to  serve 
him  because  he  failed  to  carry  out  certain  preliminary  arrangements  agreed 
upon.  The  court,  therefore,  did  not  err  in  overruling  the  defendant's  motion 
to  continue  the  cause. 

The  defendants  second  ground  of  error  remains  to  be  considered.  At  the 
trial,  as  appears  by  the  bill  of  exceptions,  an  "expert"  witness  having  stated 
among  other  things  that  whoever  wrote  the  name  of  M.  H.  Koontz  to  the  al- 
leged forged  order  had,  in  making  the  letter  "M,"  tried  to  imitate  that  letter 
in  said  Koontz'  genuine  signature, "  and,  the  prosecuting  attorney  stating  that 
he  would  claim  before  the  jury  that  such  was  the  fact,  the  prosecution  re- 
quired the  prosecuting  witness,  M.H.  Koontz,  whose  name  is  charged  to  have 
been  forged,  to  write  his  name,  "M.  H.  Koontz,"  upon  a  piece  of  paper,  and 
then  offered  the  said  piece  of  paper,  with  said  name  so  written  upon  it,  to  the 
jury  for  the  purpose,  and  only  for  the  purpose,  of  ascertaining  from  a  com- 
parison of  the  "M"  in  the  signature  charged  to  have  been  forged,  and  ttie 
"M'*  in  the  name  upon  said  piece  of  paper;  that  the  party  writing  the  signa- 
ture to  the  questionable  paper  attempted  to  Imitate  the  handwriting  of  the 
witness  as  to  the  letter  "M,"  "the  judge  saying  that  the  paper  goes  to  the 
jury  for  the  sole  purpose  of  ascertaining  by  a  comparison  of  the  two  letter 
*M's»'  the  one  in  the  instrument,  and  the  one  in  the  name  of  M.  H.  Koontz 
written  on  the  slip  of  paper,  whether  the  party  who  signed  said  instrument 
attempted  to  imitate  the.  signature  of  the  witness  as  to  the  letter  <M,'  and 
not  for  the  purpose  of  comparing  the  genuine  signature  or  any  part  of  it  with 
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the  one  charged  to  be  forged  upon  the  question  of  its  genuineness."  We  are 
thus  brought  face  to  face  with  the  question  whether,  when  the  genuineness 
of  the  signature  to  a  paper  writing  is  denied,  it  is  competent  for  either  partj 
to  the  controversy  to  give  in  evidence  to  the  jury  other  signatures  of  the 
same  party,  which  are  admitted  to  be  genuine,  in  order  that  the  jury,  by  com- 
paring the  one  with  the  other,  may  determine  whether  the  disputed  signacui-e 
is  genuine  or  not.  The  well-established  rules  of  evidence  recognize  two 
modes  of  acquiring  the  knowledge  of  the  handwriting  of  another,  either  of 
which  is  universally  admitted  to  be  sufficient  to  enable  a  witness  to  testify  to 
its  genuineness.  The  first  is  from  having  seen  him  write.  The  second  mode 
is  having  seen  letters,  bills,  or  other  documents  purporting  to  be  the  hand- 
writing of  the  party,  and  having  afterwards  personally  communicated  with 
him  respecting  them,  or  acted  upon  them  as  his,  the  party  having  known  or 
acquiesced  in  such  acts,  founded  upon  their  supposed  genuineness;  or  by  such 
adoption  of  them  into  the  ordinary  business  of  life  as  induces  a  reasonable 
presumption  of  their  being  his  own  writings;  evidence  of  the  identity  of  the 
party  being  of  course  added  aliunde,  if  the  witness  is  not  personally  ac- 
quainted with  him.  1  Greenl.  Ev.  §  577;  2 Phil.  Ev.  247-251.  A  third  mode 
of  obtaining  this  information  has  been  proposed,  which  may  be  resolved  into 
the  question  "  whether  documents  irrelevant  to  the  issues  on  the  record  may 
be  received  in  evidence  at  the  trial  to  enable  the  jury  to  institute  a  compari- 
son of  hands,  or  to  enable  a. witness  to  do  so. "  The  modern  English  decisions 
are  clearly  opposed  to  admitting  such  evidence  upon  an  examination  in  chief 
for  the  mere  purpose  of  enabling  the  jury  to  judge  of  the  handwriting.  For 
this  two  good  reasons  have  been  assigned — First,  fraud  in  the  selections  of 
the  writings  offered  as  specimens  for  the  occasions;  and,  secondly,  that  if 
admitted  in  evidence  the  genuineness  of  these  specimens  may  be  contested, 
and  others  successively  introduced  to  the  Infinite  multiplication  of  collateral 
issues,  and  the  subversion  of  justice;  to  which  may  be  added  the  danger  of 
surprise  upon  the  other  party,  who  may  not  know  what  documents  are  to  be 
produced,  and  therefore  may  not  be  prepared  to  meet  the  inference  drawn 
from  them.  1  Greenl.  Ev.  §  580;  2  Phil.  Ev.  255.  And,  even  when  this  third 
mode  of  obtaining  such  information  has  been  allowed,  it  has  been  held  to  be 
an  established  qualification  of  this  last-mentioned  rule  that  documents  irrele- 
vant to  the  issues  on  the  record  are  not  to  be  received  in  evidence  at  the  trial 
in  order  to  enable  a  jury  to  institute  such  a  comparison,  except  either  when 
the  handwriting  acknowledged  to  be  genuine  is  already  in  evidence  in  the 
cause,  or  the  disputed  writing  is  an  ancient  document.  2  Phil.  Ev.  256. 
However  this  third  mode  of  obtaining  such  information  of  a  party's  hand- 
writing may  have  been  held  in  other  courts,  or  adopted  by  statute,  the  su- 
preme court  of  appeals  of  Virginia,  in  the  well-considered  case  of  RowVs 
AdmW  Y.Kile's  Adm'r,  1  Leigh,  216,  held  that,  "upon  the  trial  of  an  issue 
on  the  plea  of  non  est  factum,  whether  the  party's  signature  to  the  instrument 
is  genuine  or  not,  it  is  inadmissible  to  lay  other  proved  specimens  of  the  party's 
handwriting  before  the  jury,  that  it  may  judge  by  comparison  thereof  with 
the  writing  in  question  whether  this  be  genuine.  Such  comparison  of  hand- 
writing is  not  proper  evidence."  In  this  case,  after  the  defendant  had  intro- 
duced witnesses  to  prove  that  the  signatures  of  the  obligor  and  the  subscrib- 
ing witness  were  not  gen  nine,  and  after  the  plaintiff  had  introduced  witnesses 
to  prove  that  the  signature  of  the  obligor  was  genuine,  some  of  whom  had  not 
seen  him  write  more  than  once  or  twice,  and  that  many  years  before,  none  of 
whom  were  skilled  in  the  knowledge  of  handwriting,  the  defendant  offered  in 
evidence  a  book  of  accounts  kept  by  the  obligor  in  his  life-time,  which  was 
proved  to  be  in  his  handwriting,  and  another  paper  proved  to  be  in  his  hand- 
writing by  a  witness  who  saw  him  write  it,  in  order  that  the  jury  might,  by 
comparison  of  the  handwriting  of  these  papers  with  that  of  the  9ignHture  t^ 
the  instrument  in  question,  judge  whether  this  was  genuine  or  not.    But  the 
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ooart  would  not  suffer  the  book  of  accounts  and  paper,  so  proved  to  have  been 
written  by  the  obligor,  to  be  given  in  evidence  to  the  jury,  and  told  the  jury 
that  it  was  not  permitted  by  the  law  that  a  question  of  this  kind  should  be 
determined  by  a  coiuparison  of  handwriting,  and  that  said  comparison  was 
not  proper  evidence  for  it  to  act  upon.  There  was  judgment  for  the  plaintiff, 
and,  upon  appeal  by  the  defendant,  the  court  of  appeals  of  Virginia  affirmed 
the  ruling  of  the  trial  couit  in  excluding  said  book  of  accounts  and  the  other 
paper."  The  same  question  was  considered  by  this  court  in  Clay  v.  Alder- 
son's  AdmW,  7  W.  Va.  348,  10  W.  Va.  49.  Tlie  action  was  debt  on  a  bond 
for  $375  executed  by  A.  to  C,  dated  and  due  August  9,  1859,  and  the  de- 
fense was  payment.  The  defendant  offered  in  evidence  what  purported  to  be 
a  receipt  to  A.,  signed  by  C,  and  attested  by  M.,  dated  October  15,  1860, 
"for  $469,  payment  in  full  of  all  demands."  The  plaintiff,  C,  denied  the 
genuineness  of  his  signature  to  the  receipt,  and,  having  proved  that  the  body 
of  the  bond  was  in  the  handwriting  of  A.,  he  called  and  had  sworn  and  ex- 
amined a  witness  shown  to  be  an  expert  in  the  business  of  examining  and 
compaiing  signatures,  and  gave  him  the  bond  of  $375  and  the  receipt  of  $469, 
and  asked  him  "whether  the  bond  and  the  signature  to  tlie  receipt  were  writ- 
ten by  the  same  person,"  and  the  witness  answered  that,  "in  his  opinion,  the 
body  of  said  bond  and  the  signature  to  said  receipt  were  not  written  by  the 
same  person."  The  said  question  and  answer  were  both  objected  to,  but  his 
objections  were  overruled  and  the  defendant  excepted.  The  plaintiff  having 
recovered  judgment,  the  defendant  brought  the  same  by  writ  of  error  to  this 
court,  which  held  that  "the  principle  involved  in  the  case  was  no  other  than 
that  which  had  been  repudiated  by  the  court  of  appeals  of  Virginia  in  RowVs 
AdnCr  v.  Kyl^s  AdrrCr,  1  Leigh,  216,  and  therefore  the  circuit  court  erred  in 
permitting  the  said  evidence  of  said  expert  to  be  given  to  the  jury,  and 
reversed  the  judgment.  After  this  reversal  the  cause  was  again  tried  on 
the  same  issue.  On  this  trial,  after  the  defendant  had  introduced  evidence 
tending  to  show  that  tiiere  hiid  been  a  settlement  between  0.  and  A.,  nearly 
a  year  after  the  date  of  said  bond,  the  plaintiff,  C,  in  order  to  rebut  this 
proof,  offered  to  read  to  the  jury  a  paper  writing  purporting  to  be  a  receipt, 
dated  August  3,  1860,  given  by  A.  to  C.  in  full  of  the  rent  of  22J  acres 
of  land  for  the  year  1860,  the  body  of  which  was  proved  to  be  in  the  hand- 
writing of  C.  and  the  signature  thereto  in  the  handwriting  of  A.,  and  then 
tlie  plaintiff  introduced  and  examined,  as  a  witness,  the  same  "expert," 
and  asked  him  to  take  said  receipt,  dated  August  3,  1860,  and  compare  the 
handwriting  of  the  body  thereof  witii  the  signature  to  said  receipt  of  $469, 
and  state  to  the  jury  whether  or  not  in  his  opinion  the  body  of  the  receipt 
dated  3d  August,  1860,  and  the  signature  to  tlie  receipt  of  $469,  were  written 
by  the  same  person,  to  which  question  the  defendant  objected,  and  the  court 
sustained  his  objection  and  refused  to  permit  the  witness  to  answer  the  ques- 
tion. On  this  trial  there  was  judgment  for  the  defendant,  and  the  cause  was 
brought  by  writ  of  error  to  this  court,  which  held  that  the  court  did  not  err  in 
refusing  to  allow  the  expert  to  answer  the  question  propounded  under  the  cir- 
cumstances disclosed  by  the  record,  and  that  the  question  presented  by  this 
case  is  clearly  within  the  principle  decided  by  this  court  in  Clay  v.  Aldenos's 
AdrnTr,  7  W.  Va.  348;  ^ame  v.  Bame,  10  W.  Va.  49. 

From  the  rule  recommended  and  established  by  these  authorities  in  Vir- 
ginia and  in  this  state  we  have  no  desire  to  depart.  The  facts  disclosed  by 
this  record  bring  this  case  clearly  within  the  rule  so  established.  The  genu- 
ineness of  the  signature  of  the  prosecuting  witness  to  the  order  alleged  to 
have  been  forged  was  a  most  material  inquiry  on  the  trial  of  the  accused; 
for,  if  this  signature  was  genuine,  the  accused  could  not  have  been  convicted. 
It  is  apparent  that,  in  the  opinion  of  the  prosecuting  attorney,  this  materia! 
fact  was  in  great  doubt,  and  that,  unless  this  doubt  was  removed,  the  prose- 
cution would  fail.    To  supply  the  evidence  necessai-y  to  justify  a  conviction. 
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a  witness,  proved  to  be  an  expert  in  the  examination  and  comparison  of  sig- 
natures, is,  by  the  prosecuting  attorney,  put  upon  the  stand,  and  examined, 
who,  among  other  things,  stated  that  "whoever  wrote  the  name,  «M.  H. 
Koontz,*  to  the  alleged  forged  order,  had,  in  making  the  letter  'M'  tried  to 
imitate  that  letter  in  said  Koontz^  genuine  signature;"  and  then  the  prose- 
cuting witness,  the  person  whose  name  is  alleged  to  have  been  forged,  is  re- 
quired by  the  prosecution  to  write  his  name,  "M.  H.  Koontz,"  upon  a  pieciB 
of  paper,  which  is  given  to  the  jury  for  the  sole  purpose  of  enabling  it, 
by  comparing  the  "M"  in  the  paper  alleged  to  have  been  forged  with  the 
"M,"  in  the  name  so  written  in  their  presence  and  given  to  them  upon 
that  piece  of  paper.  What  transpired  before  the  eyes  of  the  jury  was  con- 
clusive evidence  that  the  name  so  written  was  the  genuine  signature  of 
M.  H.  Eoontz.  In  what  respect  does  this  evidence  differ  from  the  signa- 
ture of  M.  H.  Koontz  made  at  any  other  time  to  any  other  paper,  when  such 
signature  is  proved  to  be  genuine?  In  the  first  case,  the  proof  of  the  genu- 
ineness of  the  signature  is  an  occular  demonstration;  the  proof  in  the  latter 
case  may  be  equally  convincing,  and  yet,  in  the  latter  case,  such  evidence  is 
clearly  inadmissible.  The  cases  are  precisely  the  same  in  principle,  while 
the  former  would  be  much  more  objectionable.  One  of  the  strongest  reasons 
against  the  establishment  of  sucli  a  rule  of  evidence  is  "fraud  in  the  selec- 
tion of  the  writings  offered  as  specimens  for  the  occasion.*'  How  much 
greater  would  be  the  danger  of  this  fraud,  if  the  prosecuting  witness,  in- 
stead of  being  required  to  produce  such  specimens  written  before  the  contro- 
versy had  arisen,  were  permitted  to  manufacture  them  at  the  moment  they 
are  to  be  given  in  evidence  to  the  jury.  If  such  a  proceeding  were  allowed, 
the  party  whose  name  is  alleged  to  have  been  forged  would  in  all  cases  be 
strongly  tempted  to  make  the  "specimen"  resemble  the  forgery  as  little  as 
possible.  In  any  such  case  there  would  be  added  the  "danger  of  surprise  up- 
on the  other  party,"  who  would  have  no  means  of  knowing  what  kind  of  a 
specimen  was  to  be  produced,  nor  could  he  be  prepared  to  meet  the  inferences 
drawn  from  them.  Nor  is  the  force  of  the  rule  established  in  Rowt  v.  Kyle, 
and  Clay  v.  Alderson,  supra,  avoided  by  the  particular  directions  given  to 
the  jury  by  the  learned  judge  who  presided  at  the  trial  of  the  cause,— that 
they  were  to  use  the  paper,  containing  the  name  of  the  prosecuting  witness 
so  written  in  their  presence,  "for  the  sole  purpose  of  ascertaining  by  com- 
parison of  the  two  letter  *  M*s,'  the  one  on  said  paper,  and  the  other  on  the 
alleged  forged  order,  whether  the  party  who  signed  said  instrument  at- 
tempted to  imitate  the  signature  of  the  witness  as  to  the  letter  <  M,'  and  not 
for  the  purpose  of  comparing  the  genuine  signature  or  any  part  of  it  with 
the  one  charged  to  be  forged,  upon  the  question  of  its  genuineness."  Just 
how  the  jury  could  use  the  name  written  in  their  presence  to  enable  them  to 
ascertain,  by  comparison  of  the  "M"  in  each  name,  whether  the  person  who 
wrote  the  name  to  the  order  alleged  to  be  forged,  on  making  the  "M,"  tried 
to  imitate  the  "M"  on  the  paper  without  comparing  the  genuine  signature  or 
some  part  of  it  with  the  one  alleged  to  be  forged,  we  are  unable  to  perceive; 
nor  is  it  necessary  for  us  to  determine  this  fact,  for,  as  we  have  already 
shown,  such  evidence  in  relation  to  the  genuineness  of  the  signature  to  tlie 
order  alleged  to  have  been  forged  is  inadmissible.  But  it  is  insisted  that  this 
case  is  within  the  principles  api)lied  by  this  court  in  State  v.  Henderson,  29 
W.  Va.  — ,  1  S.  E.  Rep.  225.  But  we  do  not  think  so;  for  the  csises  are 
altogether  dissimilar.  In  that  case  four  witnesses  were  examined  by  the 
state,  each  of  whom  testified  that  he  or  she  was  acquainted  with  the  hand- 
writing of  Ebenezer  Leonard,  whose  name  was  alleged  to  have  been  forged, 
from  having  seen  him  write,  and  seen  much  of  his  acknowledged  writing  and 
with  his  signature,  and,  being  so  requested,  each  of  them,  while  being  exam- 
ined as  a  witness,  made  the  letter  "L"  as  Ebenezer  Leonard  made  the  letter 
"L"  in  writing  his  signature;  and  then  the  state  offered  the  several  letter 
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''L*s"  SO  made  to  the  jury,  to  compare  them  with  the  letter  "L"  in  the  alleged 
forged  signature  of  Ebenezer  Leonard.  To  the  introduction  of  these  letter 
"L's,"  so  made  by  the  witnesses,  as  evidence,  and  to  the  said  comparison  by 
the  jury,  the  prisoner  objected,  but  the  court  overruled  his  objection  and  per- 
mitted the  evidence  to  be  given  to  the  jury.  The  prisoner  was  convicted, 
and,  upon  a  writ  of  error,  this  court  held  that  the  circuit  court  did  not  err  in 
permitting  the  jury  to  take  th^  letter  **L's"  so  made  and  compare  them  with 
the  same  letter  in  the  alleged  forged  signature  of  said  Leonard.  The  letter 
"L's"  so^made  were  not  letters  made  by  Leonard,  they  did  not  purport  to  be 
letters  made  by  him  at  any  otlier  time.  They  were  doubtless  made  by  the 
witnesses  to  represent  to  the  eye  the  image  of  the  letter  "L"  in  the  genuine 
signature,  as  the  same  was  impressed  upon  each  of  their  minds.  In  no  other 
manner,  perhaps,  could  they  as  clearly  convey  to  the  minds  of  the  jury  the  in- 
formation wherein  each  of  them  had  personal  knowledge  of  the  difference 
between  the  genuine  and  the  forged  signature.  Johnson,  P.  delivering  the 
opinion  of  the  court  in  that  case,  said:  ''The  jury  was  not  asked  to  com- 
pare different  signatures  of  Mr.  Leonard  with  his  name  to  the  alleged  forged 
receipt.  The  witnesses  were  only  asked  to  make  an  •  L  *  as  they  understood 
Leonard  made  it,  so  that  the  jury  could  the  better  understand  the  testimony." 
We  are  therefore  of  opinion  that  the  circuit  court  erred  in  permitting  the 
signature  of  the  prosecuting  witness,  M.  H.  Koontz,  made  in  their  presence, 
to  be  given  in  evidence  to  the  jury,  to  be  by  them  compared  in  whole  or  in 
part  with  any  part  of  the  signature  to  the  alleged  forged  order,  for  the  pur- 
pose of  determining  whether  the  person  who  signed  said  instrument  at- 
tempted to  imitate  the  signature  of  the  prosecuting  witness  as  to  the  let- 
ter "M." 

For  these  reasons,  the  judgment  of  the  circuit  court  must  be  reversed^  the 
verdict  set  aside,  and  a  new  trial  awarded. 

J0HNSON9  P.  J.,  Green  and  Snyder,  JJ.,  concurred. 

(28  S.  C.  126) 

MELLICHAMP  V,  MeLLIOHAMP  €t  OL 

(Supreme  Court  of  South  Ca/roUna.    February  38, 1888.) 

1.  EsTATBS— Deed— After-Bobn  Children. 

Where  a  deed  conveys  land  to  a  woman  and  the  children  she  akeady  has  and  such 
children  as  she  may  hereafter  bear,  helcL  in  a  suit  for  the  partition  of  such  land, 
that  a  chUd  born  after  the  execution  and  delivery  of  the  deed  was  entitled  to  share 
in  it  with  his  brothers  and  sisters. 

d.  Descent  and  Distribution— Deed  in  Lieu  of  Share— Share  in  Ditterent  Right. 
Where  the  grantees  receive  an  estate  in  lieu  of  their  share  of  aU  the  other  estate 
of  the  grantor,  they  are  not  thereby  precluded  from  sharing  in  other  estate  coming 
from  a  third  person,  though  the  grantor  supposed  at  the  time  of  making  the  coii- 
veyance  that  they  were,  it  clearly  appearing  that  the  grantees  had  no  such  under- 
standing. 

3.  Homestead — Allotment— Tenancy  in  Common— Partition. 

A  homestead  cannot  be  set  off  in  lands  held  in  common  untU  after  partition,  and 
where  a  levy  and  sale  was  made  of  lands  so  held,  and  the  homestead  of  the  defend- 
ant set  off,  such  act  was  a  nulUty,  and  on  i>artition  there  must  be  a  new  assignment 
of  homestead,  and  the  purchaser  under  the  execution  sale  wiU  be  entitled  to  the  re- 
mainder of  the  portion  allotted  to  the  defendant. 

Appeal  from  common  pleas  circuit  court  of  Fairfield  county;  J.  H.  Hud- 
son, Judge. 

P.  C.  Mellichamp  instituted  this  action  against  Marion  B.  Mellichamp,  Kate 
S.  Mellichamp,  Thomas  G.  Patrick,  Robert  A.  Patrick,  Marion  R.  Mobley, 
E.  P.  Mobley,  Jr.,  Moses  H.  Mobley,  Marion  Mobley,  Jones  Mobley,  Hattie 
Mobley,  Nancy  Mobley,  and  Berry  H.  Mobley,  to  obtain  a  partition  of  a  cer- 
tain tract  of  land.  From  the  decree  entered  in  the  case  Thomas  G.  Patrick, 
Robert  A.  Patrick,  Marion  R.  Mellichamp,  and  Kate  S.  Mellichamp  appeal. 
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Henry  <§  Qage,  for  appellants  Thomas  G.  Patrick  and  Robert  A.  Patrick. 
Ragsdale  &  Hagsdale,  for  appellants  Marion  R.  Meilichanip  and  Kate  S.  Mel- 
lichamp.  McDonald  &  Douglass,  for  P.  C.Melli champ,  plaintiff  and  respond- 
ent. W,  C.  Rion,  for  respondent  Marion  B.  Mobley.  H,  if.  Obear,  for  re- 
spondentB  £dward  P.  Mobley,  Jr.,  and  Moses  H.  Mobley.  Ohear  &  Rion, 
for  respondents  Harriet  W.  Mobley,  Jones  Mobley,  Marion  Mobley,  Nancy  J. 
Mobley,  and  Berry  H.  Mobley, 

MgIybr.  J.  This  action  was  instituted  for  the  purpose  of  obtaining  parti- 
tion of  a  certain  tract  of  land  described  in  the  complaint,  containing  3,771 
acres,  and  the  several  questions  raised  by  the  appellants  grow  out  of  the  fol- 
lowing facts:  On  the  16th  of  January,  1878,  one  John  Mobley  conveyed  the 
tract  of  land  described  in  the  complaint  to  the  defendant  "Marion  R.  Mobley 
and  the  children  she  already  has  and  may  hereafter  bear  by  her  husband," 
Edward  P.  Mobley,  Sr.  At  the  time  of  the  execution  of  this  deed,  Mrs.  Mob- 
ley had  borne  to  her  said  husband  the  following  children,  viz.,  Edward  P.,  Jr., 
Moses  H.,  Kate,  (who  had  intermarried  with  the  plaintiff.)  Marion,  Jones, 
Hattie,  and  Nancy, — seven  in  number, — all  of  whom  were  then  living.  After 
the  said  deed  was  executed,  another  child — the  defendant  Berry  H.  Mobley — 
was  born  to  the  said  Marion  R.  and  Edward  P.  Mobley,  Sr.,  whose  right  to 
participate  in  the  partition  is  disputed  by  some  of  the  parties.  Some  time 
after  the  marriage  of  the  plaintiff  with  Kate  Mobley  they  went  into  possession 
of  a  tract  of  land,  known  as  the  "Bucklick  Place,"  which  liad  previouely 
been  conveyed  to  Mrs.  Marion  R.  Mobley  by  the  said  John  Mobley,  under  an 
alleged  gift,  but  no  title  was  then  executed.  Kate  Mellichamp  died  intestate, 
some  time  in  the  year  1880,  leaving  as  her  heirs  at  law,  her  husband,  the 
plaintiff,  and  her  two  children,  Marion  R.  Mellichamp  and  Kate  S.  Melli- 
champ, defendants  herein.  Shortly  before  the  commencement  of  this  action, 
proceedings  were  instituted  by  the  plaintiff  herein,  with  his  two  children, 
against  Marion  R.  Mobley,  to  enforce  specific  performance  of  her  agreement 
to  convey  the  Bucklick  place  to  the  plaintiff  and  his  wife,  which  resulted  in  a 
decree,  by  consent,  that  Marion  R.  Mobley  should  convey  to  the  plaintiff  and 
his  two  children,  as  tenants  in  common,  the  said  Bucklick  place,  tlie  decree 
providing  "that  the  tract  of  land  hereby  required  to  be  conveyed  to  the  plain- 
tiffs (in  the  action  for  specific  performance)  shall  be  taken  by  them  and  held 
by  them,  as  aforesaid,  in  lieu  and  bar  of  all  their  interests  in  and  to  the  real 
estate  of  the  said  Marion.  R.  Mobley"  by  virtue  of  tlieir  heirship  to  the  said 
Kate  Mellichamp,  deceased.  This,  it  was  insisted  by  some  of  the  parties,  de- 
prived the  Meliichamps  of  the  right  to  participate  in  the  partition  of  the  tract 
of  land  described  in  the  complaint,  upon  the  ground  that  they  had  accepted 
the  Bucklick  place  in  lieu  of  such  interest.  It  also  appears  that  shortly  be- 
fore the  commencement  of  this  action  a  judgment  was  recovered  by  one  Mock- 
bee  against  the  defendants  Marion  R.  Mobley,  Moses  H.  Mobley,  and  Edward 
P.  Mobley,  Jr.,  and  that  when  the  sheriff  was  proceeding  to  enforce  the  exe- 
cution issued  upon  such  judgment,  the  defendants  just  named  interposed 
their  claim  of  homestead,  under  which  the  commissioners  named  for  tiiat  pur- 
pose undertook  to  set  off  to  said  Edwaid  P.  Mobley,  Jr.,  i(00  acres  of  the  tract 
in  controversy,  valuing  the  same  at  nearly  ^1,000;  to  said  Moses  H.  Mobley 
150  acres,  valued  at  the  same  amount;  and  to  said  Marion  R.  Mobley  120 
acres,  valued  at  nearly  $800,  after  which  the  sheriff  levied  on  and  sold  the  in- 
terests of  these  parties  in  the  remainder  of  the  tract,  and  the  same  was  bought 
by  the  defendants  T.  G.  Patrick  and  R.  A.  Patrick,  who  now  hold  sheriff's 
titles  for  the  same. 

The  circuit  judge  held  that  Berry  H.  Mobley,  though  born  after  the  execu- 
tion of  the  deed  from  John  Mobley  to  Marion  R.  Mobley  and  her  children,  was 
entitled  to  share  in  the  partition,  and  tliat  the  Meliichamps  were  not  excluded 
from  any  inte)*est  in  the  land  in  controversy  by  reason  of  the  conveyance  of 
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the  Bucklick  place.to  them.  He  therefore  ordered  "that  a  writ  of  partition 
do  issue  *  'i'  *  to  divide  the  same  into  nine  parcels  of  equal  value,  and 
that  three  of  said  parcels  do  conform  ia  near  as  may  be  to  the  boundaries  of  the 
homesteads  assigned  respectively  to  Marion  R.  Mobley,  Edward  P.  Mobley, 
Jr.,  and  Moses  H.  Mobley,80  that  each  of  such  three  parcels  shall  include  the 
whole  of  each  of  said  respective  homesteads  in  case  the  same  shall  be  of  less 
value  than  the  several  distributive  shares  of  the  said  Marion  B.  Mobley,  Ed- 
ward P.  Moblej,  Jr.,  and  Moses  H.  Moblej;  and  if  said  homesteads  shall  ex- 
ceed in  value  such  shares,  then  each  of  the  said  three  parcels  shall  include  so 
much  of  each  respective  homestead  as  shall  be  equal  to  the  value  of  a  share; 
and  to  allot  to  the  said  Marion  B.  Mobley,  Edward  P.  Mobley,  Jr.,  and  Moses 
H.  Mobley,  respectively,  the  parcels  containing  their  respective  homesteads, 
provided  the  same  do  not  exceed  their  respective  shares  in  the  premises;  and 
if  such  parcels,  or  either  of  them,  shall  exceed  the  homesteads  of  said  defend- 
ants, to  allot  such  excess  to  the  defendants  Thomas  G.  Patrick  and  Robert  A. 
Patrick;  to  allot  one  of  the  remaining  parcels  to  the  plaintiff  and  the  defend* 
ants  Marion  R.  Mellichamp  and  KateS.  Mellichamp,  and  to  allot  one  of  the  re- 
maining parcels  to  each  of  the  other  defendants."  To  this  decree  the  pailies 
named  above  as  appellants  except  on  the  several  grounds  set  out  in  the  record, 
which  need  not  be  repeated  here,  as  these  exceptions  really  present  but  three 
inquiries,  viz.:  (1)  Whether  the  after-born  child.  Berry  H.  Mobley,  took  any 
interest  under  the  aeed  from  John  Mobley  to  Marion  R.  Mobley  and  her  chil- 
dren; (2)  whether  the  Meilichamps  can  be  excluded  from  participation  in  the 
partition  of  the  tract  of  land  described  in  the  complaint;  (3)  whether  there 
was  any  error  in  the  mode  prescribed  for  ascertaining  the  homestead  interests 
of  the  defendants  setting  up  such  claim^i 

As  to  the  first  question  there  can  be  no  doubt  that  the  intention  was  to  in- 
clude after-born  children,  for  the  language  is:  ''Unto  the  said  Marion  R. 
Mobley  and  the  children  she  already  has  and  may  hereafter  bear  by  her  hus- 
band, the  said  Edward  P.  Mobley,  Sr.,"  and  it  is  difficult  to  conceive  what 
language  could  have  been  employed  more  expressive  of  an  intention  to  include 
after-born  children.  It  is  true  that  this  question  arises  under  a  deed,  and 
not  under  a  will,  where  it  is  supposed  greater  weight  is  given  to  the  inten- 
tion ;  but  as  we  understand  it,  when  a  court  is  called  upon  to  construe  any 
paper;  the  first  effort  should  be  to  ascertain  the  intention  of  the  parties  from  the 
language  which  they  have  used.  It  is,  however,  likewise  true  that  sometimes 
the  intention  of  the  parties,  although  so  clearly  expressed  as  to  leave  no  doubt 
upon  the  subject,  cannot  be  carried  into  effect,  even  in  case  of  a  will,  because 
such  intention  contravenes  some  settled  rule  of  law,  and  it  is  argued  here  that 
although  the  intention  is  plain  to  include  after-born  children,  the  deed  can* 
not  be  given  such  effect,  because  it  violates  the  well-established  rule  of  law 
that  "a  freehold  estate  cannot  be  limited  to  commence  infuturo^"  and  there- 
fore, as  Berry  H.  Mobley  was  not  in  existence  when  this  deed  was  executed, 
and  when  the  estate  granted  passed  out  of  the  grantor,  it  could  never  after- 
wards have  the  effect  of  vesting  any  estate  in  him.  The  cases  cited  to  sup- 
rrt  this  view  are:  Stroman  v.  Hottenburg,  4  Desaus.  Eq.  268;  Myers  v.  Myers, 
McCord,  Eq.  214;  McMeekin  v.  Brummett,  2  Hill,  Eq.  638;  HoUman  v. 
ForU  3  Strob.  Eq.  66;  and  KitcTiens  v.  Craig ^  1  Bailey,  119.  Now,  while  in 
all  of  these  cases  the  after-born  children  were  excluded,  it  was  because  the 
court  held  that  the  terms  of  the  instrument — deed  or  will — did  not  show  an 
intention  to  include  the  after-born  children,  and  not  because  such  children 
could  not  take  under  the  rules  of  law.  On  the  contrary,  it  is  plainly  implied 
in  all  of  these  cases,  that  if  the  language  used  had  shown  an  intention  to  in- 
clude after-born  children,  such  would  have  been  the  effect.  The  case  of  Hall 
V.  Thomas,  3  Strob.  101,  is  also  cited  in  support  of  the  view  contended  for  by 
appellant.  That  was  a  case  in  which  a  mother,  by  a  very  informal  deed  of  gift, 
transferred  personal  property  to  her  two  children,  "Martha  and  Avan;  an4 
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also,  if  I  should  have  any  more  children,  they  shall  all  my  children  be  equal 
and  share  equal  in  this  my  property,  given  and  intended  to  be  granted  and 
given  and  confirmed,  and  by  these  presents  do  give,  grant,  and  confirm  unto 
my  said  children,''  etc.,  "of  all  which  premises  I,  the  said  Miigdalen  Ul- 
mer,  have  put  the  said,  my  children,  in  full  and  peaceable  possession  by  vir- 
tue hereof;"  and  it  was  held  that  this  paper,  by  its  terms,  vested  the  whole 
legal  estate  in  the  cliildren  born  at  the  date  of  the  deed,  to  the  exclusion  of 
those  born  afterwards,  stress  being  laid  upon  the  words  last  quoted,  as  one 
not  in  esse  could  not  be  put  in  possession.  It  is  true  that  O'Neall,  J.,  in 
delivenng  the  opinion  of  the  court,  also  lays  down  the  doctrine  that  "a  deed 
is  inter  vivos,  and  is  to  take  effect  inprcesenti.  Such  a  thing  as  a  deed  to  a 
person  unknown  or  not  in  esse  cannot  be;  •  ♦  •  such  a  thing  as  a  direct 
and  immediate  gift  of  personalty  to  person  not  in  esse  has  not  as  yet  been  al- 
lowed, and  I  trust  never  will  be."  But  he  adds,  further  on  in  the  same  opin- 
ion: "If  this  had  been  a  conveyance  of  land,  the  most  that  could  have  been 
made  of  it,  between  the  parties,  would  have  been  that,  at  law,  the  legal  es- 
tate was  in  the  grantees  Martha  and  Avan,  and  in  equity,  that  they  might 
have  been  regarded  as  trustees  of  a  springing  or  shifting  use,  first,  for  them- 
selves; second,  for  themselves  and  the  after-born  children,  as  they  respectively 
come  into  being."  If  this  be  so,  then,  upon  the  same  principle,  the  after-born 
child,  Berry  H.  Mobley,  could  be  let  in.  In  considering  the  question  arising 
under  a  devise  to  children,  as  to  the  point  of  time  at  which  the  class  is  to  be 
ascertained,  or  rather  as  to  the  period  within  which  the  objects  must  be  born, 
we  find  in  2  Jarm.  Wills,  marg.  p.  98,  the  following  language:  "We  are  now 
to  consider  how  the  construction  is  affected  by  the  words  "to  be  born,"  or  "to 
be  begotten,"  annexed  to  a  devise  or  bequest  to  children;  with  respect  to 
which  the  established  rule  is  that,  if  the  gift  be  immediate,  so  that  it  would, 
but  for  the  words  in  question,  have  been  confined  to  children  (if  any)  existing 
at  the  testator's  death,  they  will  have  the  effect  of  extending  it  to  all  the 
children  who  shall  ever  come  into  existence;  since,  in  order  to  give  to  the 
words  in  question  some  operation,  the  gift  is  necessarily  made  to  comprehend 
the  whole."  Now,  while  this  language  is  applied  to  a  will,  we  do  not  see 
why  it  should  not  also  be  applied  to  a  deed  for  the  purpose  of  effecting  the 
manifest  intention  of  the  parties,  and  giving  to  the  words  used  some  oper- 
ation and  effect.  Indeed,  we  find  that  the  principles  upon  which  the  above- 
stated  rule  seems  to  rest  have  been  applied  to  a  deed  in  the  case  of  Hewet  v. 
Ireland,  1  P.  Wms.  426,  though  the  precise  question  here  under  consideration 
did  not  arise  in  that  case.  Nearly  40  years  ago  it  was  said  by  one  of  the  chan- 
cellors of  this  state  that  "the  difference  between  the  i;ules  of  construing 
deeds  and  wills  has  often  been  a  subject  of  regret;  and  it  is  evident  that  the 
current  of  decisions  is  gradually  wearing  it  away;  so  that,  at  no  very  distant 
day,  it  is  probable  they  will  become  almost  identical."  If,  therefore,  any 
mode  can  be  devised  by  which  the  manifest  intention  of  the  parties,  as  ex- 
pressly declared  in  this  deed,  can  be  carried  into  effect  without  violating  an 
ancient  rule  of  the  common  law,  deriving  its  origin  from  the  feudal  system, 
as  Judge  O'Neall  seems  to  think  there  can  be,  we  think  it  should  be  adopted. 
It  will  be  observed  that  the  deed  here  in  question  is  not  solely  to  persons  not 
in  esse  at  the  time  of  its  execution,  but  there  were  persons  in  existence  then 
competent  to  take  the  estate  conveyed;  and  we  do  not  see  why  the  estate  thus 
vested  in  them  may  not,  in  order  to  effect  the  intention,  open  and  let  in  all 
of  the  class  expressly  mentioned  in  the  deed  as  they  severally  came  into  ex- 
istence. It  seems  to  us,  therefore,  that  there  was  no  error  on  the  part  of  the 
circuit  judge  in  holding  that  Berry  II.  Mobley  was  entitled  to  share  in  the  par- 
tition of  the  land  described  in  the  complaint. 

As  to  the  second  inquiry  presented  by  this  appeal  a  bare  statement  of  the 
facts  is,  we  think,  a  sufficient  answer.  Mrs.  Marion  R.  Mobley  had  nothing 
but  an  undivided  interest  in  the  tract  of  land  sought  to  be  partitioned,  and 
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how  the  acceptance  by  the  Mellicbamps  of  the  conveyance  of  the  Bucklick 
place,  ''in  lieu  and  bar  of  all  their  interests  in  and  to  the  real  estate  of  the 
said  Clarion  B.  Mobley,"  can  be  regarded  as  a  surrender  of  their  interests  in 
land  belonging  to  others,  it  is  impossible  for  us  to  conceive.  The  interests  of 
the  Mellichamps  in  the  land  sought  to  be  partitioned  did  not  come  to  them  by 
or  through  Mrs.  Marion  B.  Mobley,  but  directly  from  their  grandfather,  John 
Mobley ;  and  how  such  interest  thus  derived  could,  in  any  sense,  be  regarded 
as  any  part  of  '*the  real  estate  of  the  said  Marion  B.  Mobley,*'  we  are  unable 
to  understand.  It  may  be,  as  was  argued  for  the  appellants,  that  Mrs.  Marion 
B.  Mobley,  when  she  withdrew  her  answer  in  the  action  for  speciflc  perform- 
ance, and  consented  to  the  decree  of  Judge  Wallace,  supposed  that  she  had 
the  same  right  to  the  land  now  in  question  that  she  had  to  the  Bucklick  place, 
though  in  face  of  the  terms  of  the  deed  from  John  Mobley  to  her  and  her 
children,  it  is  difficult  to  conceive  how  she  could  have  taken  up  such  an  im- 
pression, and  that  her  intention  in  making  the  deed  for  the  Bucklick  place  was 
tliat  the  Mellich'amps  should  surrender  their  interest  in  the  tract  now  in  ques- 
tion; but  even  if  that  be  so,  it  is  quite  certain  that  the  Mellichamps  had  no 
such  intention,  and  are  not  bound  by  any  such  understanding  on  the  part  of 
Mrs.  Marion  B.  Mobley,  which  the  evidence  does  not  show  was  ever  made 
known  to  them  before  the  deed  t6  the  Bucklick  place  was  signed.  But  what 
puts  the  matter  beyond  all  dispute  is  the  testimony  that,  before  the  decree  for 
speciQc  performance  was  signed,  a  proposition  was  made  by  the  attorney  for 
Mrs.  Marion  B.  Mobley  to  tlie  attorneys  for  the  Mellichamps  that  they  should 
take  the  Bucklick  place  in  lieu  of  their  interest  in  all  the  other  land,  which 
was  declined,  and  the  attorney  for  Mrs.  Mobley  agreed  that  "the decree  should 
follow  the  words  of  Mrs.  Mobley's  letter  as  it  did,"  which  words:  "I  intend 
to  have  the  Bucklick  place  fixed  on  you,  as  your  share  of  my  property  "—can- 
not be  construed  to  mean  anything  else  than  what  they  plainly  impoi-t, — that 
the  Bucklick  place  was  given  to  the  Mellichamps  as  their  share  of  Mrs.  Mobley  ^s 
property,  and  cannot  embrace  their  share  of  other  property  derived  from  an- 
other source. 

The  only  remaining  inquiry  is  as  to  the  homesteads  which,  in  our  Judgment, 
were  prematurely  assigned.  Nance  v.  Hill,  1 S.  E.  Bep.  897.  Until  partition 
is  made  it  cannot  possibly  be  known  what  particular  portions  of  the  land  will 
belong  to  these  judgment  debtors.  Before  that  is  done,  each  tenant  in  com- 
mon being  seized  per  my  and  per  tout,  no  one  of  them  can  be  regarded  as  ex- 
clusively entitled  to  a  single  foot  of  the  land;  and  as  the  act  requires  that  a 
homestead  shall  be  set  off  by  metes  and  bounds, — which  is  impracticable  be- 
fore partition, — it  follows  that  the  court  has  no  power  to  assign  a  homestead 
out  of  an  undivided  interest  in  real  estate,  and  hence  the  attempted  assign- 
ments heretofore  made  must  be  regarded  as  mere  nullities.  We  see  no  objec- 
tion, however,  to  providing  in  the  writ  of  partition  that  the  commissioners, 
aa  far  as  it  is  practicable  for  them  to  do  so  without  prejudice  to  the  interests 
of  the  other  parties  interested,  in  ascertaining  what  would  be  the  shares  of 
Marion  B.  Mobley,  Edward  P.  Mobley,  Jr.,  and  Moses  H.  Mobley,  respectively, 
shall  include  therein  the  whole,  or  such  portions  thereof  as  may  be  necessary 
to  make  up  their  several  shares,  of  the  portions  of  the  land  which  the  home- 
stead appraisers  heretofore  have  attempted  to  set  off  to  them,  respectively,  as 
their  homesteads.  The  Patricks,  having  purchased  all  the  interests  of  the 
three  parties  just  previously  named,  subject  to  levy  and  sale  under  execution, 
will  be  entitled  to  receive  whatever  remains  of  their  respective  shares,  after 
their  several  homesteads  therein  have  been  laid  off  to  them,  respectively.  It 
seems  to  us,  therefore,  that  the  judgment  of  the  circuit  court,  in  respect  to 
the  homestead  matter,  must  be  modified  as  herein  indicated,  but  affirmed  in  all 
other  respects.  The  point  raised  by  one  of  the  counsel  that  the  appeal  of  the 
Patricks,  in  so  far  as  it  affects  the  question  of  homestead,  cannot  be  heard  be- 
cause of  want  of  notice  in  due  time  to  the  parties  affected  thereby,  need  not 
v.5s.E.no.6 — 22 
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be  considered*  because  the  matter  of  the  homestead  affects  or  may  affect  the 
interests  of  all  the  parties.  For  the  same  reason  the  point  that  the  Patricks 
cannot  now  raise  the  question  that  the  assignment  of  homesteads  was  prema- 
ture does  not  necessarily  arise,  and  need  not,  therefore,  be  considered. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court,  as 
herein  modified,  be  affirmed,  and  that  the  case  be  remanded  to  that  court  for 
such  further  proceedings  as  may  be  necessary  to  carry  out  the  views  herein 
announced. 

SuiPSON,  G.  J.,  and  McGowak,  J.,  concur. 

(28  S.  C.  184) 

County  or  Lancaster  ©.  Cheraw  &  C.  11.  CJo. 
(Suvreme  Cofwri  of  South  Carolina,    February  S4, 1888.) 

1.  RjLiuiOAD  Companies— Municipal  Aid— Conditional  Bond  bt  Railroad  Company. 

An  act  of  the  legislature  (St.  S.  C.  yoL  15,  p.  442)  empowered  counties  through 
which  a  railroad  company  was  authorized  to  construct  its  road  to  issue  bonds  at  6 
per  cent.,  payable  in  80  years,  in  subscription  for  preferred  stock  of  the  company, 
bearing  Interest  at  7  per  cent.,  and  to  deliyer  the  same  to  the  company  when  the 
latter  commenced  the  construction  of  its  road  within  the  county,  and  deposited  with 
the  county  treasurer  a  bond  to  secure  the  payment  of  the  interest  on  such  bonds  un- 
til the  road  shoxdd  be  completed  in  the  county ;  at  which  time  preferred  stock,  to 
the  amount  of  such  bonds,  was  to  be  received  by  the  county  commissioners.  Held^ 
that  the  railroad  company  was  not  liable  under  such  aot,  or  the  bond  given  In  pur- 
suance of  it,  for  the  payment  of  interest  on  the  bonds  of  the  county  after  the  county 
received  and  became  entitled  to  interest  on  its  preferred  stock,  although  such  stock 
was  received  before  the  completion  of  the  road. 

2.  Same. 

Where  a  county  has  received  stock  of  a  railroad  company  which,  by  the  leglsla* 
tlve  enactment,  authorizing  it  to  subscribe  therefor,  it  was  to  receive  after  the  com- 
pletion of  the  road  within  the  county,  and  until  the  receipt  of  which  it  was  entitled 
to  have  the  interest  on  ita  bonds  issued  therefor  paid  by  the  company,  it  wiU  be  es^ 
topped,  in  an  action  to  recover  such  interest,  to  set  up  that  the  road  has  not  been 
completed. 
I.  Same— Municipal  Aid— Acoeptangi  or  Stock- Estoppel. 

Where  stock  of  a  railroad  company  was  to  be  received  by  the  county  commission- 
ers on  the  completion  of  the  road  within  the  county,  who  recived  it  before  the  road 
was  completed  to  the  terminus  originally  proposed,  the  county,  having  retained  and 
accepted  the  benefit  of  such  stock,  will  be  estopped  to  allege  against  the  company 
that  the  act  of  the  commissioners  in  receiving  the  stock  was  ultra  vires. 

Appeal  from  common  pleas  circuit  court  of  Lancaster  county;  Aldrigh, 
Judge. 

John  C.  Haskell,  {R.  JS.  &  R.  B.  Allison,  of  counsel,)  for  appellant.  Ira 
B.  Jones,  for  respondent. 

McIVER,  J.  By  an  act  approved  27th  of  February,  1873,  (15  St.  442.)  the 
defendant  company  was  chartered  and  authorized  **to  construct  a  railroad 
from  Cheraw,  in  Chesterfield  county,  to  Chesterville,  in  Chester  county,  by 
such  route  as  shall  be  found  most  suitable  and  advantageous.  The  precise 
line  and  location  to  be  determined  upon  by  the  incorporators  after  the  neces- 
sary surveys  shall  have  been  made."  What  was  the  precise  line  or  location 
thus  determined  upon  does  not  appear  in  the  "case,''  though  the  road  seems 
to  have  been  completed  from  Chester  to  the  town  of  Lancaster,  about  the  1st 
of  Januar}%  1881,  from  which  it  is  assumed  that  the  line  would  have  to  run 
clear  across  the  county  of  Lancaster  in  order  to  reach  the  other  terminal  point 
mentioned  in  the  charter.  By  an  act  approved  14th  of  March,  1874,  (15  St. 
668,)  the  several  counties  through  which  the  defendant  company  was  author- 
ized to  construct  said  railroad  were  "empowered  to  issue  bonds  in  subscription 
for  preferred  stock  of  said  company,  subject  to  the  conditions  and  provisions 
hereinafter  mentioned;"  and  the  second  section  provided  that  these  bonds 
should  bear  interest  at  the  rate  of  6  per  cent,  per  annum,  and  be  payable  30 
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years  after  their  date.  The  fourth  section  of  this  act  reads  as  follows: 
"When  the  said  company  shall  actually  commence  the  construction  of  ti  rail- 
roiid  within  the  coanty,  and  shall  deposit  with  the  county  treasurer  of  the 
county  a  bond  of  the  said  company,  executed  in  such  form  as  shall  be  ap- 
proved by  the  judge  of  the  circuit,  in  a  sam  sufficient  to  secure  the  payment 
of  the  interest  on  the  said  bonds  until  the  said  railroad  shall  be  completed  in 
the  county,  the  board  of  county  commissioners  shall  deliver  the  said  bonds  to 
the  said  company,  and  publish  the  fact  of  such  delivery  in  the  official  paper  of 
the  county.  On  the  completion  of  the  said  railroad  in  the  county,  the  board 
of  county  commissioners  shall  receive  from  said  company  an  amount  of  pre- 
ferred stock  of  the  said  company  equal  to  the  amount  of  the  said  bonds,  which 
prefeiTed  stock  shall  bear  interest  at  the  rate  of  7  per  cent,  per  annum." 

The  scheme  of  the  act  manifestly  was  that,  while  the  road  was  in  process 
of  construction,  the  railroad  company  should  pay  the  interest  on  the  county 
bonds,  which  were  to  be  issued  as  soon  as  the  work  wfus  commenced  in  the 
county,  but  that  when  the  road  was  completed,  and  the  county  received  its 
preferred  stock,  the  interest  on  such  stock  would  furnish  the  means  of  paying 
the  interest  on  the  bonds,  and  leave  a  surplus  of  1  per  cent,  to  be  accumulated 
for  the  redemption  of  the  principal  of  the  bonds  when  the  same  became  pay- 
able. In  pursuance  of  this  scheme,  the  railroad  company  having  actually 
commenced  the  construction  of  said  road  in  the  county  of  Lancaster,  on  the 
lOtb  day  of  March,  1875,  duly  executed  its  bond  to  the  said  county  in  the 
sum  of  ^0,000,  ** being  the  aggregate  amount  of  the  Interest  for  five  years, 
at  six  per  centum  per  annum  upon  one  hundred  thousand  dollars  of  bonds 
about  to  be  issued"  by  the  said  county,  the  condition  of  which  bond  is  *'tbat 
if  the  said  Cheraw  &  Chester  Railroad  Company  shall  pay  the  interest  which 
may  accrue  upon  the  said  bonds  as  the  same  may  l^ecome  due,  until  their 
said  railroad  shall  be  completed  within  the  said  county  of  Lancaster,  or  save 
said  county  harmless  from  the  payment  of  such,  then  the  above  obligation 
to  be  void  and  of  none  effect,  otherwise  to  remain  in  full  force  and  virtue." 
On  the  5th  of  May,  1875,  this  bond  was  duly  delivered  to  the  proper  officer 
of  the  county  of  I^ncaster,  and  the  county  commissioners  of  said  county 
thereupon  issued  and  delivered  to  the  defendant  company  $100,000  of  county 
bonds,  payable  30  years  after  date,  and  beaiing  interest  at  the  rate  of  6  per 
centum  per  annum,  payable  on  the  1st  day  of  February  in  each  year,  begin- 
ning with  the  Ist  of  February,  1876.  After  the  railroad  was  completed  to 
the  town  of  Lancaster,  the  defendant  company  issued  to  the  plaintiff  a  cer- 
tificate for  2,000  shares,  of  the  par  value  of  $50  each,  of  the  preferred  stock 
of  said  company,  which  certificate,  though  bearing  date  1st  of  Januaiy, 
1881,  does  not  seem  to  have  been  actually  delivered  to  the  proper  offlcera  of 
said  county  until  some  time  in  July  or  August,  1882.  Some  time  in  the  year 
1882  a  meeting  of  the  stockholders  of  the  defendant  company  was  held,  at 
which  it  was  resolved  that  the  said  railroad,  together  with  all  the  property 
rights  and  franchises  of  said  company,  should  be  leased  to  the  Charlotte,  Co- 
lumbia &  Augusta  Railroad  Company  for  the  term  of  99  years.  At  this  meet- 
ing the  plaintiff  was  duly  represented  by  the  chairman  of  its  board  of  county 
commissioners,  and,  being  thereto  duly  authorized*  voted  the  said  2,000 
shares  of  preferred  stock  previously  issued  to  said  county  in  favor  of  said 
lease,  which  lease  met  the  approval  of  all  the  holders  of  the  preferred  stock 
of  said  company,  and  also  of  nearly  all  of  the  holders  of  common  stock  rep- 
resented at  said  meeting.  In  pursuance  of  this  resolution,  the  lease  was 
duly  executed  by  the  defendant  company  to  the  Charlotte,  Columbia  &  Au- 
gusta Railroad  Company  on  the  29th  of  September,  1882,  and  the  road,  with 
all  of  its  appurtenances,  was  turned  over  to  said  lessee.  A  copy  of  this  lease, 
though  not  printed  in  the  "case,"  is  filed  herewith,  which,  by  agreement,  may 
be  referred  to  as  part  of  the  record.  One  of  the  provisions  of  this  lease  is 
that  the  lessee  "  will  pay  directly  to  the  stockholders  of  said  the  Cheraw  & 
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Chester  Railroad  Company,  or  to  their  treasurer  or  agent,  annually,  a  sum 
equal  to  an  annual  dividend  of  one  and  one-half  per  centum  upon  the  par 
value  of  the  capital  stock  of  said  Cheraw  &  Chester  Railroad  Company;  mean- 
ing thereby  the  preferred  stock  held  by  the  counties  of  Chester  and  Lancaster, 
(amounting  to  $175,000,)  and  the  common  stock  held  by  all  persons,  (amount- 
ing to  about  990,000;)  such  payment  to  be  made  annually,  computing  from 
the  date  of  the  transfer  of  the  railroad  property  and  franchises  hereinbefore 
set  f  oith  and  described. "  The  lease  also  contains  a  provision  authorizing,  but 
not  requiring,  tlie  lessee,  "whenever  they  may  deem  it  expedient,"  to  extend 
said  railroad  from  and  beyond  the  town  of  Lancaster  towards  the  town  of 
Cheraw,  but  it  does  not  appear  that  such  extension  has  ever  yet  been  made  or 
deemed  expedient.  It  also  appears  that  the  county  of  Lancaster  has  paid  the 
interest  on  its  bonds  for  the  11  yesurs  next  preceding  the  commencement  of 
this  action,  amounting  in  the  aggregate  to  the  sum  of  $66,000,  and  the  object 
of  the  action  is  to  recover  the  amount  thus  paid,  upon  the  ground  that  said 
railroad  has  never  yet  been  completed  in  the  county  of  Lancaster.  In  the 
complaint  the  plaintiff's  claim  seems  to  be  based  upon  two  causes  of  action: 
First,  the  bond  of  the  defendant  company  for  $30,000  hereinbefore  mentioned ; 
and,  second,  the  alleged  liability  of  the  defendant  company  under  the  terms  of 
the  act  of  1874,  independent  of  said  bond,  to  pay  the  interest  on  the  county 
bonds  until  the  entire  road  shall  be  completed. 

The  defendant  concedes  its  liability  for  $30,000  under  the  said  bond,  being 
tho  interest  which  accrued  on  said  county  bonds  while  the  road  was  in  process 
of  construction,  but  denies  its  liability  for  the  remainder  of  the  claim  upon 
the  ground  that  the  plaintiff,  by  receiving  and  retaining  the  preferred  stock, 
which  under  the  terms  of  the  act  could  only  be  issued  after  the  completion  of 
the  road,  is  estopped  fpom  denying  that  the  road  has  been  completed.  At  the 
close  of  the  testimony,  developing  the  foregoing  facts,  the  defendant  requested 
the  circuit  Judge  to  charge  the  jury  that  the  county,  by  receiving  the  preferred 
stock,  was  estopped,  under  the  terms  of  the  act  of  1874,  from  denying  that  the 
road  was  completed  in  the  county  of  Lancaster,  and  that,  therefore,  the  county 
could  not  recover  any  interest  which  had  accrued  on  its  bonds,  after  the  pre- 
ferred stock  was  issued,  inasmuch  as  the  act  did  not  contemplate  that  the 
railroad  company  should  be  liable  for  any  interest  which  accrued  on  the  county 
bonds  after  the  preferred  stock  was  issued.  The  circuit  judge  declined  to 
charge  as  requested,  and,  on  the  contrary,  instructed  the  jury  that  if  the  rail- 
road had  not  been  completed  in  the  county  of  Lancaster,  as  contemplated  in 
the  act,  the  county  was  not  estopped  from  recovering  the  interest  which  ac- 
crued on  its  bonds  after  the  issuance  of  the  preferred  stock,  and  the  receipt 
thereof  by  the  county,  and  he  therefore  directed  the  jury  to  sign  a  verdict  for 
the  whole  amount  of  $66,000,  which  was  accordingly  done  without  the  jury 
leaving  their  box.  From  the  judgment  entered  upon  this  verdict  defendant 
appeals  upon  the  several  grounds  stilted  in  the  record,  which  need  not  be  set 
out  here,  as  they  make,  substantially,  the  same  questions  as  those  indicated 
above,  though  there  is  an  additional  ground  imputing  error  to  the  circuit  judge 
in  taking  from  the  jury  all  questions  of  fact,  and  instructing  them  what  amount 
to  find. 

Inasmuch  as  the  defendant,  very  properly,  concedes  its  liability  under  its 
bond,  for  the  sum  of  $30,000,  the  only  question  for  us  to  consider  is  whether 
there  was  any  error  in  holding  the  defendant  liable  for  the  balance  of  the 
amount  claimed,  being  the  interest  which  accrued  on  the  county  bonds,  after 
the  preferred  stock  was  issued. 

It  seems  to  us  clear  that  the  act  of  1874  never  contemplated  that  the  com- 
pany should  pay  the  interest  on  the  county  bonds  after  the  preferred  stock  was 
issued.  On  the  contrary,  as  we  have  said  above,  the  scheme  of  the  act  mani- 
festly was  that  the  railroad  company  should  pay  the  interest  on  the  county 
bonds  while  the  road  was  in  process  of  construction,  but  no  longer,  for  then 
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the  idea  was  that  the  dividends  or  interest  on  the  preferred  stock,  which  could 
only  be  issued  after  the  road  was  completed  in  the  county,  should  be  used  for 
that  purpose.  It  certainly  never  was  intended  that  the  company  should  pay 
.the  interest  on  the  county  bonds  and  at  the  same  time  pay  the  interest  on  the 
preferred  stock.  Suppose  that,  after  the  road  had  been  completed  to  the  town 
of  Lancaster,  the  stockholders  had  determined  to  abandon  its  further  exten- 
sion towards  Cheraw,  and  thereupon  preferred  stock  had  been  issued  to  the 
plaintiff  to  the  amount  of  its  bonds,  upon  which  the  company  was  regularly 
paying  the  stipulated  interest  of  7  per  centum  per  annum,  would  it  for  a 
moment  be  contended  that  the  company  still  remained  liable  for  the  interest 
on  the  county  bonds,  simply  because  the  road  had  not  been  completed  clear 
across  the  county  of  Lancaster,  as  was  originally  contemplated  in  the  charter 
of  the  company?  Certainly  no  court  of  justice  would  tolerate  the  idea  that 
the  county,  after  having  received  from  the  company  the  very  fund  which,  by 
the  scheme  of  the  act,  was  provided  for  the  payment  of  the  interest  on  its 
bonds,  could  require  such  interest  to  be  paid  by  the  company  simply  upon  the 
ground  that,  technically,  the  road  had  not  been  completed  in  the  county,  as 
was  originally  contemplated.  We  do  not  see  how  the  case  supposed  differs, 
in  principle,  from  that  presented  by  the  facts  of  this  case. 

It  must  be  remembered  that  the  plaintiff  was  a  member  of  the  defendant 
corporation,  and,  as  such,  entitled  to  a  voice,  and  a  very  potent  voice  it  would 
seem,  from  the  amount  of  its  stock,  in  the  management  and  control  of  the  af* 
fairs  of  the  defendant  company;  and  if  that  corporation  determined,  as  we 
think  it  practically  did,  to  abandon  the  extension  of  the  railroad  beyond  the 
town  of  Lancaster,  we  see  no  reason  why  it  may  not  have  done  so  legally;  and 
if  that  was  done,  then  the  road,  when  constructed  as  far  as  the  town  of  Lan- 
caster,  should  practically  be  regarded  as  completed  in  the  county.  Under  the 
express  terms  of  the  act,  the  preferred  stock  could  only  be  issued  '*on  the  com- 
pletion of  the  said  railroad  in  the  county,"  and  as  the  stock  has  been  issued  by 
the  company  of  which  the  plaintiff  is  a  member,  and  has  been  received,  and  is 
still  retained,  by  the  plaintiff,  we  do  not  see  how  the  plaintiff  can  now  deny 
that  the  road  has  been  completed.  There  is  no  evidence  that  the  plaintiff  has 
ever  demanded,  or  even  proposed,  that  the  road  shall  be  extended  beyond  the 
town  of  Lancaster,  as  originally  contemplated.  On  the  contrary,  by  partici- 
pating in  the  meeting  at  which  it  was  resolved  to  lease  the  road  to  another 
company,  and  by  actually  voting  its  preferred  stock  in  favor  of  such  lease,  it 
has  voluntarily  aided  in  placing  it  beyond  the  power  of  the  defendant  com- 
pany to  so  extend  the  road;  and  the  lease,  as  we  have  seen,  simply  authorizes, 
but  does  not  require,  the  lessee  to  make  such  extension.  In  addition  to  this, 
it  was  stated  in  the  argument  here,  and  the  statement  was  not  denied,  that 
the  plaintiff  is  in  the  regular  receipt  of  the  dividends  or  interest  on  the  pre- 
ferred stock  held  by  it,  covenanted  to  be  paid  by  the  lessee  of  the  road,  and 
up  to  the  time  of  the  trial  had  actually  received  on  this  account  the  sum  of 
$7,500.  If  this  be  so,  we  do  not  see  how  it  is  possible  for  the  plaintiff,  after 
having  actually  received  a  portion  at  least  of  the  fund  specially  provided  by 
the  act  of  1874,  for  the  payment  of  the  interest  on  its  bonds,  to  demand  that 
such  interest  shall  be  paid  by  the  company.  We  do  not,  however,  base  our 
conclusion  upon  the  receipt  of  this  money  by  the  plaintiff,  but  only  mention 
it  as  additional  evidence,  if  any  such  be  needed,  of  the  injustice  and  illegality 
of  the  plaintiff^s  claim. 

It  is  argued,  however,  that,  inasmuch  as  the  preferred  stock  was  not  actually 
delivered  to  the  plaintiff  until  some  time  in  July  or  August,  1882,  and  inas- 
much as  the  lessee  only  covenanted  to  pay  interest  on  this  stock  from  the  time 
when  the  road  was  turned  over  to  it  under  the  lease,  the  date  of  v/hich  does 
not  appear  in  the  "case,''  though  it  could  not  have  been  earlier  than  the  fall 
of  1882,  as  the  lease  was  not  executed  until  the  29th  of  September,  1882,  the 
defendant  is  at  least  liable  for  the  interest  which  fell  due  on  the  county  bonds 
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on  the  1st  February,  1881,  and  Ist  of  February,  1882.  It  appears,  however, 
that  the  certificate  of  preferred  stock  issued  to  the  plaintiff  bears  date  the  1st 
of  January,  1881,  and  it  would  bear  interest  from  that  date, and  the  fact  that 
it  was  not  actually  received  by  the  plaintiff  until  some  time  afterwards  cannot 
affect  tlie  question.  The  act,  as  we  have  seen,  made  alternative  or  rather  suc- 
cessive provisions  for  the  payment  of  the  Interest  on  the  county  bonds,  and 
the  latter  was  to  be  a  substitute  lor  the  former.  When,  therefore,  the  plain- 
tiff accepted  the  substitute,  and  retained  and  still  retains  the  same,  it  cannot 
be  allowed  to  claim  the  benefit  of  the  provision  for  which  such  substitute  was 
provided  by  the  express  terms  of  the  act. 

It  is  argued,  however,  for  the  respondent,  that  the  act  of  the  county  com- 
missioners in  accepting  the  preferred  stock,  and  voting  it  in  favor  of  the  lease, 
was  ultra  vires ,  and  therefore  not  binding  upon  the  plaintiff.  A  corporation 
can  act  only  tlirough  its  oflScers  or  agents,  and  if  it  afterwards  recognizes  any 
act  of  its  officers,  and  accepts  the  benefit  thereof,  it  cannot  afterwards  re- 
pudiate such  act  as  ultra  vires,  even  though  such  act,  at  the  time  it  was  done, 
may  not  have  been  within  the  scope  of  the  powers  of  the  ofiicers  doing  such 
act.  This  proposition,  resting  upon  the  plainest  principles  of  justice  is  also 
well  supported  by  the  authorities.  Railway  Co.  v.  McCarthy,  96  U.  S.  258,  and 
otlier  cases  cited  by  appellant's  counsel,  where  it  is  said :  "  The  doctrine  of  ultra 
vires t  where  it  is  invoked  for  or  against  a  corporation,  should  not  be  allowed 
to  prevail  where  it  would  defeat  the  ends  of  justice  or  work  a  legal  wrong." 
Here  the  plaintiff,  through  its  duly  constituted  ofiicers,  as  far  back  as  1882, 
accepted  the  preferred  stock  and  used  the  same  in  voting  for  the  lease,  whereby 
third  parties  have  become  Involved  in  large  liabilities;  and  there  is  no  evidence 
whatever  that  the  county  has  ever,  in  any  way,  disavowed  this  act  of  their  of- 
ficers, although  ample  opportunity  to  do  so  has  been  afforded  by  the  election 
of  other  county  commissioners  instructed  to  undo  the  alleged  unauthorized 
act  of  the  commissioners  who  represented  the  county  in  1882,  but  on  the  con- 
trary the  plaintiff  has  continued  to  retain  the  preferred  stock,  receiving  all  the 
benefits  to  be  derived  therefrom,  which  the  plaintiff  now  claims  was  received 
by  its  officers  without  proper  authority,  and  does  not  now  offer  to  surrender 
the  stock,  and  refund  whatever  amounts  (if  any)  may  have  been  received 
thereon.  Under  these  circumstances,  to  allow  the  plaintiff  to  invoke  the  doc- 
trine of  ultra  vires  would  not  only  "defeat  the  ends  of  justice,  "but  would  also 
"  work  a  legal  wrong. " 

But  in  addition  to  this  weare  not  prepared  to  admit  that  the  act  of  the  county 
commissioners  in  1882,  in  receiving  the  preferred  stock  yrtiA  ultra  vires.  This 
board  is  invested  by  the  constitution  with  very  large  powers,  having  jurisdic- 
tion, not  only  over  the  several  matters  specified  in  section  19  of  article  4  of 
the  constitution,  but  also  "in  every  other  case  that  may  be  necessary  to  the 
internal  improvement  and  local  concerns  of  the  respective  counties."  Xow, 
here  was  a  case  affecting  the  internal  improvement  and  local  concerns  of  the 
county,  and  the  board  had  full  power  to  act  therein.  Who  else  was  to  deter- 
mine when  the  road  was  completed  in  the  county  of  Lancaster?  Who  else 
could  receive  the  certificate  of  preferred  stock?  And  even  granting  that  they 
erred  in  determining  this  matter,  and  in  receiving  the  stock,  their  error  was 
in  a  matter  within  their  jurisdiction,  and  therefore  not  ultra  vires.  It  seems 
to  us,  therefore,  that  in  any  view  of  the  case  the  circuit  judge  erred  in  in- 
structing the  jury  to  write  a  verdict  for  more  than  the  $30,000,  and  that  there 
must  be  a  new  trial  unless  the  plaintiff  will  remit  all  in  excess  of  that  sum. 
This  view  renders  it  unnecessary  to  consider  that  ground  of  appeal  which  im- 
putes error  to  the  circuit  judge  in  withdrawing  aU  questions  of  fact  from  the 
jury,  and  instructing  them  for  what  amount  to  write  their  verdict. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  re- 
versed, and  the  case  remanded  for  a  new  trial,  unless  the  plaintiff  shall,  within 
30  days  after  written  notice  of  the  filing  of  the  remittitur  from  this  court  in 
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the  circuit  couit,  enter  upon  the  record  there  a  remittitur  of  the  sum  of  S36,- 
000,  and  that  upon  this  being  done  the  judgment  thus  reduced  be  atHrmed. 

Simpson,  C.  J,  and  Mc€k)WAN.  J.,  concur* 


(28  S.   C.  148)  

First  Nat.  Bank  of  Bock  Island  o,  Anderson  et  aZ. 
(SupriBme  Cov/rt  of  South  Ca/rolina.    February  27, 1888.) 

L  Nbootiablb  Instruments— Dbfensbs— Consideration— Notice. 

It  appeared  in  evidence  that  the  president  of  the  plaintiff  bank  was  a  stockholder 
in  the  company  which  was  the  oru^al  pavee  of  the  note  sued  on ;  that,  the  com- 
pany having  failed,  its  assignee,  who  negotiated  the  note,  was  a  stockholder  in  the 
company  and  also  in  the  bank  and  had  been  cashier  of  the  latter  untU  within  a  few 
months  of  the  purchase  by  it  of  the  note.  Held,  that  such  facts  did  not  fix  the  bank 
Mrith  notice  of  the  consideration  of  the  note. 

2,  Evidence— Declarations— Agenot. 

Declarations  of  an  attorney  employed  by  the  assignee  of  the  original  holders  of  a 
note  are  incompetent  as  against  a  subsequent  Ixynallde  purchaser  whose  agent  the 
attorney  is  not  shown  to  have  been  at  the  time  the  declarations  were  made. 

Appeal  from  common  pl^as  circuit  court  of  York  county;  Aldrich,  Judge. 
George  W.  Gage,  for  appellant.     Wilson  <&  Wilson,  for  respondents. 

McGoWAN,  J.  bn  July  1,  1884,  the  defendants  executed  a  note  of  which 
this  is  a  copy:  "1000.  Nine  months  after  date,  for  value  received,  we  prom- 
ise to  pay  B.  D.  Buford  &  Co.,  of  Bock  Island,  Illinois,  or  order,  the  sum  of 
one  thousand  dollars,  with  interest  from  date.  [Signed]  John  G.  Anderson 
&  Co.    Hack  Hill,  8.  C,  JiUy  1,  1884."    Indorsed  as  follows:  (1)  "B.  D 


Plow  < 


Buford  &  Co.,  by  J.  M.  Buford  Assignee. "  (2)  "Rock  Island  Plow  Com- 
pany.  P.  L.  Mitchell  President."  (3)  "Pay  J.  M.  Ivy  and  Co.,  or  order,  for 
collection  for  First  National  Bank,  Bock  Island,  Illinois.  [Signed]  Gko.  M. 
Loosely,  Cashier."  The  complaint  alleged  the  indorsement  of  the  note  by 
J.  M.  Buford,  assignee  of  B.  D.  Buford  &  Co.,  and  the  discount  of  the  same 
by. the  plaintiff  bank,  in  good  faith,  before  maturity,  on  February  9, 1885,  for 
value,  and  the  plaintiff ^s  ownership  thereof.  The  defendants  answered  that 
the  consideration  of  the  note  was  agricultural  instruments,  which  were  war- 
ranted by  B.  D.  Buford  &  Co.  to  be  suitable  for  the  cultivation  of  corn  and 
cotton,  for  which  they  proved  wholly  unfit;  that  before  the  commencement  of 
the  suit  they  offered  to  return  the  instruments,  but  the  ofiFer  was  declined, 
and  the  defendants  thereby  damaged  $1,500;  and  "that  if  the  plaintiff  ever 
became  the  owner  and  holder.of  said  note,  it  became  such  after  notice  of  the 
defense  and  claim  of  set-off;  and  that  the  note  had  not  been  transferred  to 
plaintiff  in  good  faith  upon  good  consideration  before  due,"  etc.  The  cause 
came  on  for  trial  before  Judge  Aldrich  and  a  jury.  James  M.  Buford  testi- 
fied that  he,  as  the  assignee  uf  B.  D.  Buford  &  Co.,  sold  the  note  in  suit  at 
public  auction,  and  it  was  purchased  by  the  second  indorsers,  "the  Hock  Island 
Plow  Company."  P.  L.  Mitchell,  president,  and  George  M.  Loosely,  cashier 
of  the  bank,  (the  plaintiff,)  testified  that  afterwards,  on  February  9, 1885,  the 
bank,  in  the  usual  course  of  business,  discounted  the  note  for  value,  in  good 
faith,  and  that  the  plaintiff  had  no  knowledge  of  any  defense  to  the  debt.  It 
appeared  that  "the  First  National  Bank  of  liock  Island,  Illinois,"  the  corpo- 
ration of  "B.  D.  Buford  &  Co."  and  that  of  "the  Rock  Island  Plow  Company" 
were  closely  connected  in  business;  that  P.  L.  Mitchell  was  president  both  of 
the  "bank"  and  of  "the  plow  company,"  and  also  a  stockholder  in  "B.  D. 
Buford  &  Co.;"  that  James  M.  Buford,  the  assignee  of  B.  D.  Buford  &  Co., 
was  one  of  the  stockholders  and  original  corporators  of  the  bank,  of  which  he 
was  cashier  up  to  December,  1884,  and  that  he  was  also  a  stockholder  both  in 
B.  D.  Buford  &  Co.  and  the  "plow  company,"  and  of  the  latter,  treasurer. 
The  defendants  offered  in  evidence  two  letters  to  them, — one  from  B.  D.  Bu- 
ford and  the  other  from  J.  M.  Buford  as  assignee,  bearing  date  March  16, 
1885,  (after  the  time  of  the  alleged  transfer  to  the  bank), — which  seemed  to 
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be  in  reply  to  a  letter  from  defendants  of  date  a  few  days  previous.  These 
letters  are  in  the  brief,  and  simply  urged  that  the  note  should  be  paid  piomptly 
at  maturity,  or  it  would  be  sued.  That  of  B.  D.  Buford  commenced:  '*  Your 
letter  directed  to  J.  M.  Buford,  assignee,  stating  that  you  could  not  pay  the 
note,"  etc.,  and  that  of  J.  M.  Buford,  assignee,  contained  this  sentence:  "If 
the  61,000-note  is  not  paid  when  due,  both  will  be  put  in  the  hands  of  an 
attorney  for  collection  without  delay.  I  have  not  the  option  of  keeping  the 
estate  of  B.  D.  Buford  &  Co.  open  for  an  indefinite  time,  so  that  must  be 
closed  up."  Neither  of  the  letters  made  any  allusion  to  the  transfer  of  the 
note  or  the  defense  of  failure  of  consideration  on  the  part  of  the  defendants. 
One  of  the  defendants  was  allowed,  against  objection  by  plaintiff's  attorney, 
to  testify  as  to  the  declarations  of  John  {*•  Gage,  a  lawyer,  whom  it  seems  the 
assignee,  J.  M.  Buford,  had  employed  to  collect  another  note  of  the  defend- 
ants for  SdOO.  It  did  not  appear  that  Mr.  Gage  was  the  attorney  or  agent  of 
the  bank,  or  had  been  employed  to  collect  the  $l,000-note.  When  he  called 
on  one  of  the  defendants  concerning  the  $500-note,  the  inquiry  was  made  of 
him,  "What  about  the  $l,000-note;  we  have  an  offset  to  it."  This  defend- 
ant was  also  allowed,  against  objection,  to  state  that  at  the  time  the  note  was 
given  for  agricultual  implements  there  was  a  general  understanding  that  such 
of  the  implements  as  did  not  give  satisfaction  to  the  farmers  should  be  ex- 
changed for  others;  that  they  did  not  prove  "satisfactory,"  but  B.  D.  Buford 
&  Co.  refused  to  take  them  back  or  exchange  them ;  and  that  there  was  an 
entire  failure  of  consideration.  The  judge  charged  as  follows:  "You  have 
two  questions  to  determine.  The  first  is,  who  is  the  real  owner  of  the  note? 
If  you  decide  that  the  National  Bank  of  Bock  Island  is  not  the  real  owner  of 
the  note,  you  will  be  for  the  defendants.  The  note  was  due  on  April  1, 1885. 
Had  the  bank  received  that  note  as  a  bona  fide  buyer  before  that  time?  If 
so,  then  the  plaintiff  is  entitled  to  a  verdict.  If  you  find  that  such  is  the  case, 
your  verdict  will  be  for  the  note  and  interest,"  etc.  Under  the  charge,  the 
jury  found  for  the  defendants,  and  the  plaintiff  appeals  to  this  court  upon  the 
following  exceptions :  "  ( 1)  Because  the  presiding  j  udge  on  the  trial  of  the  cause 
admitted  evidence  by  the  defendants,  tending  to  prove  a  failure  of  considera- 
tion between  the  payers  and  payees  of  the  note  sued  on,  as  against  the  plain- 
tiff, a  bona  flde  holder,  before  there  was  any  evidence  fixing  notice  of  such, 
or  of  any  defense  on  the  plaintiff;  (2)  because  the  presiding  judge  ruled  that 
whether  or  not  the  plaintiff  had  any  notice  of  the  defense  of  failure  of  consid- 
eration, was  in  the  first  place  a  question  for  the  determination  of  the  jury, 
when  the  court  should  have  decided  whether  any  notice  had  been  brought 
home  to  the  plaintiff,  before  admitting  to  the  jury  evidence  of  a  failure  of  con- 
sideration between  the  original  parties  to  the  note;  (3)  because  the  judge  ad- 
mitted the  testimony  of  Iredell  Jones,  in  so  far  as  it  referred  to  tlie  declar.a- 
tions  of  John  F.  Gage,  when  there  was  no  evidence  that  Gage  was  the  agent 
of  the  plaintiff  or  a  party  to  the  suit;  (4)  because  the  judge  admitted  the  tes- 
timony of  Iredell  Jones,  one  of  the  defendants,  in  so  far  as  it  related  to  a  con- 
tract between  the  payers  and  payees  of  the  note,  that  the  payers  should  re- 
ceive back  the  goods  ^consideration  of  the  note)  if  they  were  not  satisfactory; 
(5)  because  the  presiding  judge  erred  in  refusing  to  set  aside  the  verdict  and 
grant  a  new  trial,  when  there  was  no  evidence  to  support  the  verdict." 

A  negotiable  instrument  is  presumed  to  have  been  given  for  valuable  con- 
sideration, and  if  indorsed  before  due,  and  bona  flde^  the  indorsee  may  re- 
cover it  against  the  persons  originally  liable,  although  the  indorser  has  a  de- 
fective title  or  none  at  all.  So,  if  B.  steals  a  bill  and  transfers  it  to  C.  for 
value,  and  without  notice  of  the  theft,  C.  may  enforce  it  against  the  parties, 
liable  on  it,  although  B.  had,  in  fact,  no  title  to  transfer.  2  Rap.  &  L.  Law 
Diet.  tit.  "Negotiable."  Ordinarily,  possession  of  such  a  note  or  bill  is  piuna 
facie  evidence  to  sustain  the  allegation  that  the  note  was  assigned  and  de- 
livered to  him  by  the  original  payee;  and  it  is  unnecessary  to  prove  that  he 
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gave  a  valuable  oonsideration  for  it»  unless  it  appear  that  the  note  was  lost, 
stolen,  or  otherwise  forcibly  or  fraudulently  obtained  from  the  original  owner. 
Story,  Prom.  Notes,  §  196;  Jackson  v.  Heath,  1  Bailey,  355;  Schaub  v.  Clark, 
1  Strob.  299.  In  the  case  from  Strobart  it  was  ruled  "that  the  holder  of  a  bill 
or  note  is  ordinarily  presumed  to  be  a  holder  for  value,  and  is  not  to  be  put  to 
proof  of  it,  until  the  consideration  (of  the  transfer)  has  been  attacked." 

The  note  sued  on  in  this  case  was  a  negotiable  instrument,  payable  to  B. 
D.  Buford  &  Co.,  or  order.  Was  it  transferred  before  due  to  the  bank,  the 
plaintiff?  It,  the  bank,  did  not  rest  merely  on  the  presumption  arising  from 
the  posses$ion  of  the  note,  but  offered  proof  of  transfer  in  the  regular  com- 
mercial  manner.  The  different  indorsements  in  blank  appeared  upon  the  note 
itself,  and  besides  J.  M.  Buford,  the  assignee  of  the  payees,  B.  D.  Buford  & 
Co.,  testified  that  he  sold  the  note  bona  fide  and  for  value  to  the  "Rock  Island 
Plow  Company;"  and  both  the  president  and  cashier  of  the  bank  testified  that 
afterwards,  viz.,  on  February  9,  1885,  before  it  was  due,  the  note  was  dis- 
counted by  the  bank  in  the  usual  course  of  business  for  value  and  without 
notice  of  any  defense  against  it.  This  would  seem  to  establish  with  sufficient 
certainty  the  fact  of  the  transfer,  notwithstanding  the  letters  from  the  two 
Bufords  after  the  transfer;  for  these  letters  did  not  in  any  way  contradict  the 
alleged  transfer,  nor,  as  it  seems  to  us,  did  they  contain  any  thing  necessarily 
inconsistent  with  it.  B.  D.  Buford  &  Co.  were  the  payees  and  first  indorsers; 
liable  as  such  in  case  the  makers  did  not  pay.  The  defendants  kuew  that  they 
had  made  an  assignment,  and  wrote  to  the  assignee,  who  replied  simply  urg- 
ing payment. 

Assuming  that  the  transfer  was  proved,  the  onus  of  showing  that  it  was 
made  with  notice  of  a  defense,  and  therefore  mala  flde^  was  upon  the  defend- 
ants. Suspicion  of  defect  in  a  bill  or  note  will  not  defeat  the  holder's  title; 
bad  faith  on  the  part  of  the  holder  must  be  proved.  Witte  v.  Williams,  8  S. 
C.  302.  Evidence  of  a  failure  of  the  consideration  does  not  throw  upon  the 
holder  the  proof  of  his  bona  fides.  1  Daniel,  Neg.  Inst.  §§  769,  770.  There 
was  no  direct  proof  that  the  bank,  at  the  time  it  discounted  the  note,  had  any 
notice  of  the  defense  of  failure  of  consideration;  but,  on  the  contrary,  all  the 
direct  proof  was  the  other  way.  It  was,  however,  earnestly  contended  that 
the  jury  had  so  found,  and  that  the  circumstances  alone  afforded  sufficient  ev- 
idence to  support  the  finding.  It  was  urged  that  the  bank,  the  plow  company, 
and  B.  D.  Buford  &  Co.  were  located  very  near  each  other,  and  that  their 
business  was  so  closely  connected — the.  same  persons  to  a  large  extent  control- 
ling all  of  them — that  they  could  be  regarded  as  substantially  one  concern; 
that  notice  to  one  was  notice  to  all;  and  that  therefore  the  note  sued  on  might 
be  regarded  as  still  in  fact  the  property  of  the  payees,  B.  D.  Buford  &  Co., 
although  for  the  purpose  of  avoiding  the  defense  set  up,  they  sued  it  in  the 
name  of  the  bank.  So  far  as  mere  notice  is  concerned,  it  may  possibly  be  that 
there  might  have  been  some  force  in  the  suggestion,  if  it  had  appeared  that 
clear  and  explicit  notice  had  been  given  before  the  note  was  discounted  by  the 
bank.  But  it  was  not  shown  that  any  such  notice  had  been  given  to  any  of 
the  parties:  and  we  cannot  consider  the  inference  sought  to  be  raised  from 
the  close  connection  of  the  parties  as  alone  sufficient  to  overthrow  the  posi- 
tive proof  of  the  entire  want  of  notice  at  that  time,  and  that  the  note  was  dis- 
counted for  value,  and  bo^ia  fide.  We  therefore  think  that,  as  against  the 
.  bank,  it  was  error  to  admit  parol  evidence  of  a  collateral  agreement  between 
the  original  parties  when  the  note  was  given,  and  also  of  a  failure  of  the  con- 
sideration of  the  note.  The  judgment  of  this  court  is  that  the  judgment  of 
the  circuit  court  be  reversed,  and  the  case  remanded  to  the  circuit  court  for  a 
new  trial. 

Simpson,  C.  J.  I  concur  in  the  result,  on  the  ground  of  the  admission  of 
the  declarations  of  Gage,  which  I  think  were  incompetent. 
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MoIVER,  J.  I  concur  in  the  conclusion  reached  by  Mr.  Justice  McGowan 
in  this  case.  It  seems  to  me  that  there  was  absolutely  no  testimony  impeach-' 
ing  the  bona  fides  of  the  transfer  of  the  note  to  the  bank,  and,  therefore,  any 
testimony  as  to  the  failure  of  the  consideration  of  the  note  was  clearly  incom- 
petent. The  bank,  not  relying  alone  upon  the  presumptions  arising  from  its 
possession  of  this  negotiable  note,  offered  direct  testimony  to  the  effect  that 
the  note  was  transferred  for  value  before  it  was  due,  without  any  notice  or 
suspicion  of  any  defect  therein  in  the  usual  course  of  business.  The  fact  that 
the  president  of  the  bank  was  a  stockholder  in  the  corporation  known  as  B. 
D.  Buford  &  Ck>.  as  well  as  in  the  Rock  Island  Plow  Company,  and  the  further 
fact  that  J.  M.  Buford  was  one  of  the  stockholders  in  the  bank,  and  had  been, 
several  months  before  the  note  was  discounted  by  the  bank,  the  cashier  there- 
of, was  certainly  no  evidence  to  fix  upon  the  bank  notice  of  the  various  deal- 
ings which  B.  D.  Buford  &  Coj  may  have  had  with  all  or  any  of  its  customers. 
^  When  a  bank  is  applied  to  to  discount  commercial  paper  it  certainly  never  was 
supposed  that  it  must  be  assumed  to  know  all  that  each  and  every  one  of  its 
stockholders  may  happen  to  know  in  regard  to  such  paper.  Such  an  assump- 
tion would  involve  the  necessity  of  consulting  every  one  of  its  stockholders 
before  any  commercial  paper  could  be  safely  discounted,  and  that  would  very 
seriously  impair,  if  it  would  not  entirely  destroy  the  peculiar  value  of  such 
paper,  and  strike  a  fatal  blow  at  the  commercial  interests  of  the  country. 

S^o,  too,  the  fact  that  the  president  of  the  bank  was  a  stockholder  in  the 
concern  of  B.  D.  Buford  &  Co.  affords  no  evidence  whatever  that  he  knew  all 
the  details  of  the  business  of  such  corporation.  On  the  contrary,  the  very 
theory  upon  which  the  business  of  a  corporation  is  conducted  negatives  the 
idea  that  the  stockholders  know  all  the  details  of  the  business  at  the  time  such 
business  is  transacted.  That  ia  necessarily  entrusted  to  the  officers  and  agents 
of  the  corporation,  and  the  stockholders  are  not  supposed  to  know  anything 
about  the  management  and  conduct  of  the  business  of  the  corporation  except 
as  reported  to  them  by  their  officers  or  agents.  The  fact  that  one  who  is  a 
stockholder  in  a  corporation  should,  therefore,  be  presumed  to  know  the  de- 
tails of  the  various  business  transactions  in  which  such  corporation  may  en- 
gage would  indeed  be  a  startling  proposition,  and  very  seriously  unsettle  the 
security  which  is  universally  supposed  to  attend  all  dealings  in  commercial 
paper.  !Nor  does  the  fact  that  J.  M.  Buford  had  been,  at  one  time,  cashier  of 
the  bank  afford  any  evidence  whatever  that  the  bank  had  notice  of  the  facts 
known  to  Buford  in  regard  to  this  note.  He  had  ceased  to  hold  the  office  of 
cashier  on  the  19th  of  December,  1884,  and  the  note  was  discountt-d  by  the 
bank  on  the  9th  of  February,  1885,  several  months  afterwards,  and  surely  the 
bank  could  not  be  affected  by  any  notice  that  its  former  officer  may  have  had. 
It  seems  to  me  that  there  was  not  the  slightest  evidence  of  any  want  of  good 
faith  in  the  purchase  of  the  note  by  the  bank,  or  of  any  notice  to  it  before  its 
transfer  of  any  defect  in  the  consideration,  and  therefore  that  the  circuit 
judge  erred  in  receiving  evidence  tending  to  show  a  failure  of  the  considera- 
tion of  the  note. 

It  seems  to  me  also  that  there  was  error  in  admitting  the  declarations  of 
John  P.  Gage,  Esq.,  for  there  was  not  the  slightest  testimony  that  he  was,  at 
the  time,  either  the  agent  or  the  attorney  of  the  bank.  The  fact,  admitted  at 
the  hearing,  though  not  incorporated  in  the  "case,"'  that  the  present  action 
was  commenced  by  Mr.  John  P.  Gage  in  June,  1885,  was  certainly  no  proof 
that  he  was  the  attorney  of  the  plaintiff  in  April,  1885,  when  these  declarations 
appear  to  have  been  made.  Until  it  was  shown  that  he  was  the  attorney  or 
agent  of  the  plaintiff,  at  the  time  the  declarations  were  made,  his  declarations, 
like  those  of  any  other  third  person  would  be  incompetent.  I  agree,  there- 
fore, that  the  judgment  below  should  be  reversed,  and  the  case  remanded  for 
a  new  trial. 
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(28  S.  C.  1B4)  ^  ^ 

Rhodes  v.  Bubkabt. 

(Supreme  Cawrt  of  South  CaroUna.    March  1,  1888.) 

RbPLBTTIV— BOKD— LlABIUTT  OK. 

The  plaintifl* ft  bond,  in  an  action  of  daim  and  delivery  for  personal  property,  was 

conditioned  for  return  of  the  property,  and  for  the  payment  to  defendant  of  such 

I  sum  as  he  might  for  any  cause  recover.    The  judgment  was  for  the  return  of  the 

I  property,  and  for  costs.    Held,  in  an  action  on  the  bond,  that  the  surety  was  liable 

I  "       zor  such  costa,  to  the  extent  of  the  bond. 

!  Appeal  from  common  pleas  circuit  court,  Beaufort  county;  J.  D.  Wither- 

SPOON,  Judge. . 
Moses  Rhodes  brought  this  action  on  a  delivery  bond  in  claim  and  delivery 

against  A.  Burkart,  a  surety.    Judgment  for  defendant  and  plaintiff  appeals. 
j  W,  J,  Verdier,  for  appellant.     W.  J.  Whippei',  for  respondent. 


Simpson,  C.  J.  One  Tom  McEnight  brought  an  action  of  claim  and  de- 
livery of  personal  property  against  the  appellant,  Moses  Rhodes,  and,  upon 
the  execution  of  the  required  undertaking  in  such  case  provided,  the  property 
was  delivered  to  him.  This  undertaking  was  signed  by  the  said  McKnight 
and  the  respondent  A.  Burkart,  in  which  they  became  bound  to  Rhodes  in  the 
sum  of  $'60  for  the  prosecution  of  the  action,  for  the  return  of  the  property, 
if  a  return  be  adjudged,  and  for  the  payment  to  Rhodes  of  such  sum  as  might 
for  any  cause  be  recovered  by  him.  The  action  was  prosecuted  to  judgment  in 
favor  of  Rhodes,  for  the  return  of  the  property,  and  for  the  recovery  of  $42.55 
costs,  adjudged  to  him.  The  property  was  returned,  and  execution  issued 
for  the  costs  against  McKnight,  which  was  returned  unsatisfied.  The  action 
below  was  then  commenced  against  therespondent,  Burkart,  demanding  judg- 
ment for  the  amount  of  the  undertaking  mentioned,  and  for  costs.  A  j^ury 
being  waived,  the  case  was  heard  by  hi3  honor.  Judge  Witherspoon,  who  de- 
cided in  favor  of  the  defendant,  respondent,  witli  leafve  to  enter  judgment 
with  costs.     The  appeal  seeks  to  reverse  this  judgment. 

We  think,  upon  a  proper  construction  of  the  undertaking,  it  included  the 
costs.  It  stipulates  in  terms  not  only  for  the  return  of  the  property  in  case 
a  return  be  adjudged,  but  also  for  the  payment  of  such  sum  as  may  for  any 
cause  be  recovered  in  the  action  by  Rhodes.  The  complaint  alleges  that  the 
defendant,  Rhodes,  was  adjudged  to  recover  possession  of  the  property,  and 
also  iiK2.55»  his  costs.  Judgment  should  have  been  awarded  appellant,  at 
least  to  the  extent  of  the  sum  mentioned  in  the  undertaking,  S30.  See  Voorh. 
j  Code,  (10th  Ed.)  308,  referring  to  Tibbies  v.  O'Connor,  28  Barb.  538,  where 

I  the  precise  question  was  raised  and  decided  as  above.    It  is  the  judgment  of 

this  court  that  the  judgment  below  be  reversed,  and  the  case  remanded. 

I  McIVER  and  McGowan,  JJ.,  concur. 

I  

(2S  S.  C.  166)  ^  _ 

Stoney  ».  Bailet. 
I  (Supreme  Court  of  South  Carolina.    March  1, 1888.) 

OosTS— Whbn  Allowed— Replevin— Vbrdict  for  Part  of  Property. 

In  an  action  of  claim  and  delivery  of  personal  property,  each  party  had  a  verdict 

I  for  part  of  the  property  in  controversy,  but  the  court  refused  defendant's  applica- 

!  tion  for  judgment  for  his  costs  against  the  plaintiff.    Held^  that  as  Code  S.  C.  Kives 

costs  "accordingly  as  the  action  may  terminate,  ^  and  as  both  parties  had  verdicts, 

!  both  should  recover  costs. 

Appeal  from  common  pleas  circuit  court  of  Beaufort  county;  Wallace, 
Judge. 

This  action  of  claim  and  delivery  of  personal  property  was  brought  by  J.  J. 
Stoney,  administrator  of  the  estate  of  J.  G.  Stoney,  against  Bebecca  Bailey. 
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At  the  trial  each  had  verdicts  for  part  of  the  property,  and  defendant  moved 
for  judgment  against  plaintiff  for  her  costs,  which  was  overruled,  and  de- 
fendant appeals. 

Vi.  J.  Verdier,  for  appellant.    Elliott  <&  Howe^  for  respondent. 

Simpson,  C.  J.  The  action  below  was  an  action  of  claim  and  delivery,  and 
phiintifl,  respondent,  having  given  the  required  undertaking,  the  property 
was  delivered  to  him.  The  action  was  tried,  and  a  verdict  rendered  for  a  por^ 
tion  of  the  property,  assessed  at  $125,  to  the  defendant,  and  for  a  portion  to 
the  plaintiff,  with  $10  damages.  A  new  trial  was  moved  for  by  the  plaintiff, 
which  was  granted  unless  the  defendant  ishould  remit  $65.  This  amount  was 
remitted.  Defendant  applied  to  the  clerk  to  tax  costs  against  the  plaintiff. 
The  clerk  declined,  holding  that  the  plaintiff  was  alone  entitled  to  costs. 
Upon  appeal  to  the  cii:cuit  court  the  clerk  was  sustained.  The  appeal  here 
contests  this  ruling  of  the  circuit  judge.  In  an  action  of  claim  and  delivery, 
where  the  property  in  litigation  has  been  taken  possession  of  by  the  plaintiff 
upon  his  executing  an  undertaking  for  its  return  in  the  event  that  he  fails  in 
his  demand,  the  substantial  question  is,  shall  the  property  be  returned  in  whole 
or  in  part,  dependent  upon  the  title  of  the  respective  parties?  And  it  in- 
volves two  actions:  One  by  the  plaintiff  to  hold  possession,  and  the  other  by 
defendant  for  its  return;  and  both  may  be  successful  as  to  a  part  of  the  prop- 
erty, as  in  this  case.  Kow  the  Ckkle  gives  costs  "accordingly  as  the  action 
may  terminate,"  to  be  inserted  in  the  judgment  against  the  losing  party.  In 
the  case  below,  both  parties  having  a  verdict,  each  was  entitled  to  enter  judg- 
ment (Code,  §  299)  against  the  other,  because  both  had  lost.  We  think  the 
right  to  enter  judgment  carried  with  it  the  right  to  insert  costs.  Judgment 
can  only  be  enter^  against  a  losing  party,  and  costs  are  allowed  against  such 
party.  This  seems  to  be  the  rule  under  the  Code  as  understood  by  Mr.  Voor- 
hies.  See  Voorh.  Code,  (10th  Ed.)  489,'note  h.  Such  also  is  the  rule  in  Eng- 
land in  replevin  proceedings, — a  similar  process  to  claim  and  delivery,  (Jfar- 
tin  V.  Vallaiice,  1  East,  350;  Day  v.  Hanks,  8  Term  E.  654;)  and  in  New 
York,  (Seymour  v.  Billings,  12  Wend.  285;  Johnson  v.  Fellows,  6  Hill,  853; 
Porter  v.  Willet,  14  Abb.  Pr.  319;  Summers  v.  Jarvis,  Id.  822,  note.) 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit  court  be 
reversed,  and  the  case  be  remanded. 

McIvEB  and  McGowan,  JJ.,  concur. 

(28  S.  C.  164) 


FiKCH  et  al,  f).  Finch. 
(Supreme  Court  of  South  Carolina,    March  5, 1888.) 

EXBCUTOBS  AKD  AdMINISTBATORS— LlABILITT  OF— PUBCHASB  BT-~CONFEDERATB  MONBT. 

An  executor  sold  the  testator's  property,  in  pursuance  of  directions  in  the  will, 
purchasing  part  of  it  himself,  and  invested  his  own  Confederate  money,  to  the 
amount  of  his  purchases,  together  with  that  realized  on  the  other  property  at  the 
sale,  in  Ck)nf  ederate  securities,  which  ultimately  proved  worthless.  Gen.  St.  S.  C. 
§  17»4,  authorized  an  executor  to  purchase  at  the  sale  of  the  estate  of  his  testator, 
hut  makes  him  liable  for  the  actual  value  of  the  thing  bought;  section  1795  requires 
him  to  give  bond  in  such  case  to  account  for  the  purchase  money.  Held,  that  the 
executor  was  liable  to  the  devisees  for  the  amount  of  such  purchases  made  by 
him.    Simpson,  C.  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court  of  Spartanburg  county;  B.  G. 
Pressley,  Judge. 
8.  Wilson,  for  appellants.     Bomar  <&  Simpson,  for  respondent. 

McGowAN,  J.  In  1862,  during  the  late  War,  Miles  A.  Finch  died  leaving 
a  will,  which,  among  other  things,  declared  in  the  third  clause  as  follows*. 
•*The  remainder  of  my  estate,  real  and  personal,  I  desire  my  executor  to  sell 
on  such  terms  as  he  may  think  will  make  it  bring  the  most  money,  collect 
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my  notes,  all  of  which,  with  the  cash  on  hand,  I  desire  shall  be  equally  di- 
vided  among  all  my  children,  share  and  share  alike."  The  children  surviv- 
ing were  Elizabeth,  Louis  L.,  Leonora  F.,  and  Louisa  J.  Thereafter,  Eliza- 
beth and  Leonora  F.  dying  intestate  and  without  issue,  Louis  L.  was  ap- 
pointed administrator  of  their  estates,  and  he,  together  with  the  other  surviv- 
ing child,  Louisa  L.,  instituted  this  proceeding  in  the  court  of  probate  against 
the  defendant  executor  for  an  account  and  division  of  the  estate.  Tlie  de- 
fendant answered  that,  by  order  of  the  then  ordinary  of  Spartanburg  county, 
he  sold,  on  October  24,  1862,  the  little  residue  of  the  estate. upon  a  credit  of 
12  months;  that  the  sale-bill  amounted  to  $911.36,  which  was  secured  by  good 
notes,  (except  $4.50,  paid  cash  in  Ck>nfederate  money,)  and  the  notes  paid  in 
Confederate  money  about  October  or  November,  1863;  that,  under  the  advice 
of  counsel  and  the  ordinary,  he  deposited  the  money  with  the  Ck)nfederate 
States'  agent  at  Columbia,  and  received  a  "certificate  of  deposit,"  for  which 
Confederate  bonds  were  afterwards  to  be  substituted;  that  this  investment 
was  the  only  one  that  could  be  made  at  that  time;  but  the  certificate,  with- 
out any  fault  of  his,' became  worthless,  and  that  he  had  in  his  hands  no  es- 
tate for  which  he  was  accountable.  The  judge  of  probate  took  the  testimony, 
and  found,  as  matters  of  fact,  that  the  amount  of  $315.36  of  the  sale-bill  was 
for  articles  purchased  by  the  executor  himself  at  his  own  sale,  among  which 
was  a  bale  of  cotton,  which  he  sold  for  gold  after  the  war  at  a  high  price,  and 
he  also  found  that  the  purchases  at  the  sale  of  D.  G.  Harris,  $56,  and  of  L. 
M.  Gentry,  $8.10,  making  $64.10,  had  not  been  actually  paid  in  Confederate 
money  at  the  time  the  investment  for  the  even  sum  of  $900  was  made;  but, 
on  the  contrary,  that  the  executor  advanced  his  own  Confederate  money,  and 
collected  these  accounts  in  good  money  after  the  war.  On  these  facts,  the 
probate  judge  held  that  the  investment  discharged  the  executor  as  to  every- 
thing but  his  own  account  for  purchases,  and  also  those  of  Harris  and  Gentry 
as  above  stated;  but  for  those,  reduced  according  to  the  scale  of  depreciation 
of  Confederate  money,  established  by  act  of  the  legislature,  he  held  the- exec- 
utor chargeable,  just  as  if  they  had  been  collected  after  the  war.  According 
to  this  view  there  was  due,  October  8, 1886,  (after  deducting  the  costs,)  the 
sum  of  $361.46,  which,  in  equal  parts,  he  decreed  to  the  children.  Upon  ap- 
peal by  the  defendant  to  the  court  of  common  pleas.  Judge  Fresslet  held 
"that  the  executor  should  not  have  been  held  responsible  for  his  own  pur- 
chases, because  he  had  paid  for  same  in  Confederate  securities,"  and  remanded 
the  case  to  the  probate  court  for  the  purpose  of  having  the  statement  recast 
in  accordance  with  that  view ;  but  confirming  the  decree  of  the  probate  court 
in  all  other  respects.  He  further  ordered  that  the  appellant,  Benjamin  Finch, 
have  judgment  against  the  respondents  for  the  costs  of  the  appeal.  From 
this  decree  the  plaintiffs  appeal  upon  the  following  grounds:  ''(1)  That  his. 
honor  erred  in  holding  that  defendant  should  not  be  held  responsible  for  his 
own  purchases,  and  in  not  holding  that  he  should  account  for  them  as  held 
by  the  probate  judge.  (2)  That  he  erred  in  holding  that  he  ever  paid  for  his 
purchases.  (3)  That  he  erred  in  charging  the  plaintiffs,  instead  of  defend- 
ant,  with  the  costs  of  the  action.  (4)  That  he  erred  in  allowing  defendant 
judgment  for  the  costs  of  the  appeal  to  the  court  of  common  pleas. "  The  re- 
lation between  these  parties  was  that  of  trustee  and  cestuis  qui  trust.  The 
testator  left  certain  property  to  be  disposed  of  in  the  manner  directed  by  his 
will,  of  which  the  defendant  was  appointed  executor.  The  testator  died  dur- 
ing the  war,  when  values  were  much  disturbed,  but  the  will  directed  that  the 
property  should  be  sold,  in  the  manner  the  executor  might  think  best.  He 
sold  it  upon  a  credit  of  12  months,  and  for  Confederate  prices.  So  far  the  ex- 
ecutor seems  to  have  acted  in  accordance  with  the  will;  but  there  was  another 
provision  in  the  will, — that  the  whole  estate  should  be  equally  divided  among 
testator's  children.  That  has  not  been  done,  and  the  children  have  institutetk 
this  pioceeding,  asking  an  account  from  the  executor;  ^and  he  claims  that 
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when  the  sale-bill  fell  due  he  paid  it  all,  including  his  own  purchases,  in  Con- 
federate money,  which  in  turn  was  invested  in  Ck>nfederate  securities,  and, 
as  thejr  became  worthless,  he  has  nothing  in  his  hands  to  be  accounted  for. 
•  and  he  should  be  discharged. 

The  extraordinary  financial  condition  of  the  country  during  the  late  war 
has  given  rise  to  many  embarrassing  questions;  especially  in  reference  to  the 
accountability  of  fiduciaries  who  had  trust  funds  in  their  hands  at  tliat  time. 
So  far  as  the  established  principles  of  accountability  would  allow,  the  courts 
have  ever  shown  a  disposition  to  protect  such  trustees  from  loss,  certainly 
where  it  appeared  that  they  had  acted  in  the  line  of  their  duty  and  in  good 
faith.  This  court  has  gone  as  far  as  equity  and  justice  would  counttf nance 
in  sustaining  investments  in  Confederate  securities  by  fiduciaries,  but,  as  we 
think,  without  ever  overlooking  that  fundamental  principle  of  accountability 
that  a  trustee  shall  not  be  allowed  to  make  profit  to  himself  out  of  his  trust. 
Such  a  result,  forbidden  under  any  circumstances,  would  be  still  more  ob- 
jectionable if  allowed  to  rise  out  of  transactions  which  took  place  amid  the 
general  ruin  of  the  period  referred  to.  One  of  the  rules  which  seems  to  have 
been  adopted  in  such  cases  is  that  to  sustain  a  Confederate  investment  it  must 
appear  that  the  money  so  alleged  to  have  been  invested,  was,  at  the  time,  act- 
iiaJlyin  the  hands  of  the  trustee, — not  irregularly  or  illegally,  but  "right- 
fully" there, — and  that  it  was  not  available  in  the  due  course  of  adminis- 
tration of  his  trust.  See  Koon  v.  Munro,  11  S.  C.  140,  18  S.  C.  374.  The 
sale  was  made  during  the  war,  and  the  notes  taken  with  reference  to  Confed- 
erate prices.  We  suppose,  therefore,  it  was  incumbent  on  the  executor  to  re- 
ceive Confederate  money  from  those  purchasers  who  tendered  it  in  payment. 
But  we  do  not  understand  that  it  was  allowable  for  the  executor  to  charge 
himi^elf  with  the  sale-bill  in  a  lump,  really  purchasing  the  assets  with  his  own 
Confederate  money,  and  inventing  that  for  the  beneficiaries,  at  the  same  time 
keeping  and  collecting  the  notes  after  the  war.  The  courts  will  not  sustain, 
on  the  part  of  a  fiduciary,  such  speculative  proceedings;  and  it  was  upon  this 
principle  that  the  purchases  of  Harris  and  Gentry,  which  were  collected  after 
the  war,  were  not  allowed,  but  were  stricken  from  the  investment  whi<;h  pur- 
ported to  cover  them.  Then  what  about  the  purchases  of  the  executor  at  his 
own  sale?  For  many  years  it  was  a  point  much  debated  in  this  state  whether 
a  trustee  to  sell  could  legally  purchase  at  his  own  sale,  or  such  attempted  pur- 
chase was  void;  but  it  seems  to  have  been  finally  settled  that,  ''while  such  a 
sale  was  not  utterly  void,  it  will  be  set  aside  on  the  application  of  any  one  in- 
terested, and  that  without  reference  to  the  question  whether  the  sale  was  fairly 
conducted  or  a  full  and  fair  price  paid."  See  Black  v.  Childs^  14  S.  C.  321, 
and  the  authorities  there  cited.  In  reference  to  the  purchase  of  an  executor, 
.the  law  was  expressly  declared  by  the  act  of  1839,  and  is  now  contained  in 
sections  1794, 1795,  Gen.  St.,  as  follows:  "It  shall  be  lawful  for  any  executor 
or  administrator  to  become  a  purchaser  at  the  sale  of  the  estate  of  his  or  her 
testator  or  intestate,  under  wl^tsoever  authority  the  said  sales  may  be  made, 
and  the  property  so  purchased  shall  be  vested  in  him  or  her;  but  he  or  she  shall 
be  liable  to  the  parties  interested  for  the  actual  value  of  the  property  at  the 
time  of  the  sale,  in  cases  where  it  shall  have  been  sold  at  an  under  price*  If 
any  executor  or  executrix  shall  purchase  any  property  at  the  sales  ot  the  estate 
of  his  or  her  testator,  he  or  she  shall  give  bond,  with  surety,  to  the  judge  of 
probate  of  the  county,  conditioned  to  account  for  the  purchase  money  of  the  said 
property."  These  sections  were  originally  parts  of  the  same  act,  (1839,)  and 
of  course  must  be  construed  together.  They  declare  the  terras  on  whicli  an 
executor  is  allowed  to  purchase  at  his  own  sale.  It  will  be  observed  that  the 
first  section  includes  administrators  as  well  as  executors,  and  simply  declares 
the  liability  of  both;  for  purchasers  at  their  own  sales  "shall  be  liable  to  the 
parties  interested  for  the  actual  value  of  the  property  at  the  time  of  sale  in 
cases  which  shall  have  been  sold  at  an  under  price,"  etc.     The  second  section 
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includes  only  exeentors,  and  was  really  unnecessary  except  for  the  purpose  of 
requiring  them  to  give  bond  to  the  judge  of  probate  "to  account  for  the  pur- 
chase money  of  the  said  property;*'  that  is  to  say,  to  make  good  the  liability 
declared  in  the  first  section.  Only  executors  were  required  to  give  bond  to 
the  judge  of  probate,  as  administrators  had  already  done  so  under  the  general 
law.  Tiie  law  is  watchful  of  the  rights  of  those  who  are  not  sui  juris,  or  are 
incapable  of  taking  care  of  themselves,  and  w^e  cannot  think  that  the  "bond 
with  surety,"  required  to  be  given  by  the  executor  to  the  probate  judge,  was 
intended  to  be  no  more  than  a  mere  note  to  secure  his  purchases  for  12  months, 
and,  at  the  end  of  that  time,  to  hefuncttts.  or  returned  to  the  executor,  so  that 
he  could,  without  the  consent  of  the  probate  judge,  or  of  the  parties  in  inter- 
est, pay  and  cancel  it  like  the  sale  note  of  a  stranger,  by  simply  charging  him- 
self with  the  amount  in  Confederate  money  in  order  to  invest  it  in  Confeder- 
ate bonds.  This  surely  would  be  requiring  the  bond  for  very  little  purpose. 
See  Reynolds  v.  Timmons,  7  S.  C.  497,  where  it  is  said:  "An  ordinary  was 
required  to  take  two  classes  of  bonds, — one  purely  money  bonds,  etc.,  and 
the  other  class,  bonds  of  administrators  or  persons  acting  in  a  trust  capac- 
ity. He  was  authorized  to  receive  money  in  payment  of  the  first  class,  and 
to  discharge  the  obligors.  The  second  class  were  bonds  of  a  peculiar  char- 
acter»  the  condition  of  which  required  the  faithful  performance  of  certain 
acts,  and  those  he  was  not  empowered  to  settle  and  discharge."  We  rather 
suppose  that,  as  to  the  purchases  of  the  executor  at  his  own  sade,  the  bond  was 
intended  to  be  a  continuing  security  under  the  control  of  the  probate  judge, 
somewhat  like  an  administration  bond.  Both  the  nature  of  the  liability  de- 
clared and  the  use  of  the  word  "account,"  show  that  such  was  the  intention 
of  the  legislature.  It  is  true  there  is  no  evidence  that  this  executor  gave  the 
bond  required  bylaw.  It  does  appear,  however,  that  he  received  and  enjoyed 
the  property  which  he  bid  off,  and  we  cannot  doubt  that  the  question  of  his 
liability' should  be  considered  under  the  terms  and  principles  declared  by  law, 
just  as  if  he  had  executed  the  bond.  Lipscomb  v.  Seegers,  19  S.  C.  430.  But 
it  is  urged  that  the  debt  for  the  executor's  purchases,  at  the  end  of  the  credit 
given,  12  months,  was  paid  to  himself  by  operation  of  law,  by  force  of  the 
doctrine  that  a  debt  due  hj  an  executor  to  the  estate  he  represents  must  be 
considered  "as  assets"  in  his  hands;  and,  as  at  that  time  there  was  no  other 
currency  in  the  country,  these  "assets"  were  in  Confederate  money.  There 
is  certainly  such  a  principle,  but,  as  it  strikes  us,  it  is  not  applicable  to  this 
case.  In  the  first  place  the  debt  was  not  due  to  tlie  testator  at  the  time  of  his 
death,  but  arose  afterwards  out  of  the  sale  of  property  which  the  executor  held 
in  trust,  and,  according  to  the  bond  which  the  law  required,  was  not  payable 
to  himself  but  to  the  judge  of  probate;  the  executor  was  not  bobh  creditor  and 
debtor.  It  may  be  that  the  executor  could  not  deny  that  he  was  chargeable 
with  the  debt  "as  assets,"  if  upon  settlement  the  beneficiaries  demanded  it; 
but  they  were  not  bound  to  do  so.  They  had  the  option  to  do  it  or  not  as  they 
saw  fit.  Berry  v.  Hart,  1  S.  C.  125;  Cloumey  v.  Oathcart,  2  S.  C.  895.  Be- 
sides, the  principle  does  not  apply  where  the  alleged  "assets"  were  not  a  legal 
tender,  or,  in  any  proper  sense,  "assets"  at  all.  To  give  it  effect,  in  this  case, 
would  be  a  total  misapplication.  Crawford  m.  Crau^ford,  17  S.  C.  525.  In 
this  case  it  was  held,  the  chief  justice  delivering  the  judgment,  that  "  while 
the  rule  of  law  is  that  a  creditor  is  paid  his  debt  when  he  becomes  executor  of 
his  testator's  estate,  and  as  such  receives  assets  applicable  to  such  debt,  yet 
this  rule  does  not  apply  when  the  assets  so  received  are  Confederate  money, 
unless  the  creditor  was  willing  to  receive  it  in  payment."  If  Confederate 
money  is  not  within  the  rule  as  to  the  payment  of  a'debt  due  to  the  executor, 
we  do  not  see  why  it  should  be  as  to  the  payment  of  a  debt  due  by  him.  We 
think  the  judge  of  probate  was  right  in  charging  the  executor  with  the  value 
of  the  property  purchased  by  him  at  his  own  sale,  reduced  according  to  the 
scale  of  Confederate  money  as  established  by  law. 
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This  makes  it  unnecessary  to  consider  the  question  of  costs  from  the  probate 
to  the  circuit  court. 

The  judgment  of  this  court  is  that  the  Judgment  of  the  circuit  court  be  ro- 
versedy  and  that  of  the  probate  court  afhrmed. 

MoIVER,  J,p  concurs. 

SiMFsoN,  C.  J.,  {dissenting A  There  is  no  intimation  in  this  case  that  the 
executor  bought,  at  his  own  sale,  property  at  an  under  value.  If  he  had  done 
so,  he  should  have  been  required  to  account  under  the  act  (1839)  for  the  true 
value,  which  is  the  only  effect  which  the  act  has  on  such  cases.  Having 
bought,  as  other  purchasers,  of  C!onfederate  funds,  and  to  be  paid  in  Confed- 
erate money,  no  doubt,  I  see  no  reason  why  he  should  not  ,be  allowed  the 
same  privilege  as  other  purchasers,  to- wit,  the  right  to  make  payment  to  him- 
self when  the  debt  became  due,  and  that  his  liability  for  the  investment  of 
the  amount  paid  in  by  him  be  determined  by  the  same  principles  applicable  to 
his  other  investments.  I  think  the  executor  should  have  been  held  responsi- 
ble for  the  notes  not  collected  until  after  the  war,  as  adjudged  by  the  circuit 
judge,  but  he  should  have  been  discharged  as  to  his  own  purchases.  I  cannot, 
therefore,  concur  in  this  opinion. 

(28  S.  C.  172) 

Groce  9.  Jenkins  et  ah 
(Supreme  Court  of  South  Ca/roUna.    March  5, 1888.) 

1.  MOBTOAOES— PUBCHASE  OF  PaRT  OF  LaND  MOBTOAQED— NoTB  SbGUBED  BT  ORIGIHAL 

MORTGAQE — FOB£CIX)SimE.' 

Plaintifl,  in  a  suit  for  foreclosure,  aUeged  that  there  was  an  agreement,  between 
all  the  parties,  that  defendant,  who  had  purchased  a  portion  of  the  mortgaged  land 
from  the  mortgagor,  as  a  part  of  his  purchase  money  should  assume,  and  give  his 
note  to  plaintiff  for,  so  much  of  the  original  debt,  and  such  note  should  thereafter  be 
secured  by  the  mortgage  to  the  extent  of  defendant's  purchase.  Held^  that  t^ese 
aUegations  set  forth  a  valuable  consideration  for  such  note,  and  a  sufficient  cause 
of  action. 

2.  Fbaudb,  Statute  of— Defense  of— Pleading. 

A  complaint  alleging  a  cause  of  action,  but  omitting  the  averments  that  an  agree- 
ment, relating  to  land,  was  in  writing,  is  sufficient  on  demurrer.' 

Appeal  from  common  pleas  circuit  court  of  Greenville  county;  A.  P.  Al- 
DRicH,  Judge. 

Action  to  foreclose  a  mortgage  by  A.  B.  Groce,  appellant,  against  W.  F. 
Jenkins  and  Ignatius  F.  Reese.  The  complaint  was  as  follows :  "  The  com- 
plaint of  the  above-named  plaintiff  respectfully  shows  to  the  court  as  follows: 
(1)  That  on  the  twelfth  day  of  September,  1879,  one  James  L.  Ballenger  exe- 
cuted to  plaintiff  his  three  several  notes,  all  bearing  date  of  that  day,  one  for  three 
hundred  and  sixty  59-100  dollars,  payable  January  1, 1881 ;  one  for  three  hundred 
and  ninety-two  57-100  dollars,  payable  January  1, 1882;  and  one  for  four  hun- 
dred and  twenty-four  66-100  dollars,  payable  January  1, 1883, — all  bearing  in- 
terest from  their  date.    (2)  That  the  said  James  L.  Ballenger,  on  the  twenty- 

Ut  did  not  appear  on  the  face  of  a  complaint  for  specific  performance  that  the  propo- 
sition from  defendant,  specifying  the  conditions  on  which  he  would  convey,  was  not 
in  writing.  Held,  that  the  question  whether  defendants  proposition  was  in  writing 
could  not  be  raised  by  demurrer;  if  raised  at  aU,  it  must  be  by  answer.  Hayt  v.  Hun^ 
(Colo.)  15  Pao.  Rep.  410. 

When  a  pleading  aUeges  an  agreement  which  would  be  within  the  statute  of  frauds, 
imless  in  writing,  it  will  be  presumed  to  be  a  written  contract.  JSwetland  v.  Barret, 
(Mont.)  1  Pac.  Rep.  745. 

On  the  contrary,  it  is  held  in  Smith  v.  Theobald,  (Ky.)  5  S.  W.  Rep.  894,  that  a  peti- 
tion based  upon  a  contract  required  to  be  in  writing,  and  signed  by  the  defendant,  is 
demurrable  if  it  does  not  set  out  the  fact  of  the  writmg  and  signature. 
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second  day  of  February,  1881,  to  secure  payment  of  said  three  notes,  executed 
and  delivered  to  plaintiff  a  deed,  and  thereby  conveyed  by  way  of  mortgage  to 
plaintiff,  his  heirs  and  assigns,  the  following  lands  and  tenements  situate  In 
the  said  county  of  Greenville,  to-wit,  a  certain  piece  or  parcel  of  land  lying 
and  being  in  Greenville  county  and  state  aforesaid,  on  the  south  side  of  Tyger 
river,  containing  one  hundred  and  twenty-five  7-10  acres,  more  or  less,  being  the 
tract  whereon  the  said  James  L.  Ballenger  then  lived,  and  a  part  of  the  Westley 
Gilreath  lands.  (3)  That  on  the  twenty-sixth  day  of  February,  1881,  the  said 
mortgage  was  delivered  to  the  register  of  mesne  conveyance  for  said  county, 
to  be  by  him  recorded,  and  was  on  that  day  recorded.  (4)  That  on  the  third 
day  of  December ,4881,  the  said  mortgage  being  unpaid  and  unsatisfied,  the 
said  James  L.  Ballenger  sold  and  conveyed  seventy-five  acres  of  said  land  to 
the  defendant  "W.  F.  Jenkins,  as  follows:  •A  certain  piece  or  parcel  of  land 
lying  and  being  in  Greenville  county  and  state  aforesaid,  and  being  a  piurt  of 
the  tract  whereon  I  now  live,  it  being  a  part  of  the  Westley  Gilreath  tract, 
lying  on  both  sides  of  Clear  creek,  waters  of  South  Tyger  river,  beginning  on 
the  south  side  of  South  Tyger  river,  on  a  black  gum,  (gone;)  runs  thence  S., 
7  W.,  38.92,  to  a  stone;  thence  N..  82  W.,  5.70,  toastone;  thence  S.,  17  E.,  12.35, 
to  a  stone;  thence  S.,  82  W.,  11.28,  to  a  stone;  thence  N.,  32^  W.,  23.40,  to  a 
stone;  thence  N.,  48}  E.,  42.91,  to  the  beginning, — containing  seventy-five 
acres,  more  or  less,  bounded  by  lands  of  W.  C.  Cleveland,  F.  M.  Holtzclaw,  and 
others.'  And  on  the  thirty-first  day  of  December,  1881,  the  defendant  W.  F. 
Jenkins,  in  part  payment  of  the  purchase  money,  executed  to  the  plaintiff  his 
note  for  three  hundred  dollars,  with  interest  from  date,  payable  seventy-five 
dollars  in  two  years  from  tho  date  thereof,  seventy-five  dollars  and  the  interest 
in  three  years,  and  the  balance  in  four  years;  and  said  note  was  substituted 
for  a  corresponding  amount  of  indebtedness  of  the  said  James  L.  Balknger  to 
the  plaintiff  under  the  mortgage  aforesaid;  the  intention ^  understanding,  and 
agreement  of  all  the  parties  .being  that  said  mortgage  should  stand  as  security 
for  the  substituted  note  to  the  extent  of  the  land  conveyed  by  said  Ballenger 
to  said  Jenkins.  (5)  That  on  the  third  day  of  March,  1884,  the  said  defend- 
ant W.  F.  Jenkins  executed  a  mortgage  on  said  seventy-five  acres  of  land  to  the 
defendant  Ignatius  F.  Beese,  to  secure  a  debt  of  one  hundred  and  ninety-four 
35-100  dollars,  payable  one-half  November  1, 1884,  and  one-half  November  1, 
1885.  (6)  That  the  conditions  of  said  substituted  note  and  of  said  mortgage 
to  plaintiff  have  been  broken,  and  there  remains  due  and  unpaid  upon  said  note 
and  mortgage  the  sum  of  three  hundred  and  four  96-100  dollars,  with  interest 
from  the  twenty-eighth  day  of  August,  1886.  Wherefore  plaintiff  prays  judg- 
ment that  said  mortgage  to  plaintiff  be  foreclosed,  and  the  equity  of  redemp- 
tion barred,  the  premises  ordered  to  be  sold, — that  is,  so  much  thereof  as  is 
covered  by  the  deed  to  said  Jenkins, — and  tlie  proceeds  applied  to  the  payment 
of  the  mortgage  debts,  and  execution  awarded  for  the  balance  against  the  de- 
fendant W.  F.  Jenkins.;  and  for  such  other  and  further  relief  as  may  be  meet 
and  proper." 

Judgment  for  defendants,  and  plaintiff  appeals. 

Wells,  Off  i&  Morgan,  for  appellant.  Westmoreland  <&  Dorroh,  for  re- 
spondents. 

McGowAN,  J.  This  was  an  action  to  foreclose  a  mortgage.  The  com- 
plaint, among  other  things,  (let  it  be  set  out  in  the  report  of  the  case,)  stated 
that  one  James  L.  Ballenger,  in  order  to  secure  a  debt  due  by  him,  executed 
to  the  plaintiff  a  mortgage  of  a  certain  tract  of  land  particularly  described, 
and  containing  125  acres,  "being  the  tract  whereon  the  said  Ballenger  then 
lived,  and  a  part  of  the  Westley  Gilreath  lands;"  that  afterwards,  in  December, 
1881,  the  said  Ballenger  sold  and  conveyed  75  acres  of  the  mortgaged  premises 
to  the  defendant  Jenkins,  and  in  part  payment  of  the  purchase  money  said 
Jenkins  executed  to  the  plaintiff  his  note  for  $300,  **and  said  note  was  sub- 
v.5s.E.no.6— 23 


Digitized  by 


Google 


354  SOUTHEASTERN  BEPORTEB,  [S.  C. 

stUuted  for  a  corresponding  amount  of  the  indebtedness  of  the  said  Ballenger 
to  the  plaintiff  under  the  mortgage  aforesaid,  the  intention,  understanding, 
and  agreement  of  all  the  parties  being  that  said  mortgage  should  stand  as 
security  for  the  substituted  note  to  the  extent  of  the  land  conveyed  by  the 
said  Ballenger  to  the  said  Jenkins;*'  and  that  afterwards  Jenkins  executed  a 
mortgage  of  the  said  75  acres  to  the  defendant  Beese.  Both  Jenkins  and 
Beese  were  made  defendants,  and  answered.  The  case  was  referred  to  the 
master,  and  when  it  came  up  for  trial,  on  exceptions  to  his  report,  a  verbal 
demurrer  was  interposed,  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  circuit  judge  sustained  the  demurrer,  and 
the  plaintiff  appeals  to  this  court  upon  the  following  groifeids:  "(1)  Because 
his  honor  erred  in  holding  that  it  was  necessary  to  allege  that  the  agreement 
between  the  plaintiff  and  the  defendant  Jenkins,  set  out  in  the  complaint, 
was  in  writing.  (2)  Because  his  honor  erred  in  holding  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.'* 

A  demurrer  admits  the  facts  as  alleged,  and,  that  being  so,  it  seems  to  us 
that  there  can  be  no  doubt  whatever  that  the  complaint  did  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  There  was  valuable  consideration  for 
Jenkins'  note  for  $300  to  the  plaintiff.  If  the  land  was  not  the  consideration 
of  the  note,  then  Jenkins  to  that  extent  got  it  for  nothing.  The  mortgage 
from  the  beginning  covered  the  identical  land  sold  to  Jenkins,  and,  by  the 
agreement  of  all  parties,  the  note  of  Jenkins  *'  was  substituted  for  a  corre- 
sponding amount  of  Ballenger's  indebtedness  to  the  plaintiff  under  the  mort- 
gage, the  intention  of  all  the  parties  being  that  said  mortgage  should  stand 
as  a  security  for  the  substituted  note."  The  parties  had  a  right  to  make  the 
arrangement.  Neither  the  plaintiff's  debt  nor  his  mortgage  was  thereby 
satisfied.  The  note  of  Jenkins  took  the  place  of  the  origi  nal  debt,  and  to 
the  extent  of  the  land  the  mortgage  still  covered  and  secured  it.  See  Burton 
V.  Pressly,  Cheves,  Eq.  1;  Gibbes  v.  Railroad,  13  S.  C.  246. 

But  it  is  urged  that  the  subject-matter  of  the  alleged  agreement  being  lands, 
it  could  not,  under  the  statute  of  frauds,  be  proved  by  parol;  and  therefore 
it  was  necessary  that  it  should  have  been  alleged  to  be  in  writing.  The  alle- 
gations do  not  state  whether  the  agreement  spoken  of  was  or  was  not  in 
writing, — nothing  is  said  on  that  subject.  For  aught  that  appears,  the  agree- 
ment may  be  in  writing.  The  statute  of  frauds  did  not  prescribe  a  rule  of 
pleading,  but  a  rule  of  evidence,  and  it  will  be  time  enough  to  consider  the 
question  as  to  the  character  of  evidence  admissible  when  in  the  progress  of 
the  case  the  proofs  are  reached.  So  far  as  concerns  the  question  now  before 
us,  proof  has  been  dispensed  with  by  the  implied  admissions  of  the  demurrer. 
If  an  agreement  or  contract  is  stated  in  the  declaration  [complaint]  to  have 
been  made,  it  is  not  necessary  to  allege  that  it  was  in  writinK>  as  that  will 
be  presumed  until  the  contrary  appears.  Browne,  St.  Frauds,  §  505;  Foag  v. 
Sandifer.  5  Rich.  Eq.  180;  Hubbell  v.  Courtney,  5  S.  C.  90;  7  Wait,  Act. 
&  Def.  56.  In  the  case  of  Hubbell  v.  Courtney  it  is  said:  "The  fact  that  the 
complaint  does  not  allege  that  the  contract  was  in  writing  is  not  conclusive, 
for  the  plaintiff  was  not  bound  to  plead  that  fact."  In  the  citation  from 
Wait's  Actions  and  Defenses  it  is  said:  **In  an  action  upon  a  contract  re- 
quired by  the  statute  of  frauds  to  be  in  writing,  it  is  not  necessary  to  allege 
in  the  complaint  that  it  is  writing.  For  the  purposes  of  the  complaint  this 
will  be  presumed;  and  unless  the  contract  is  denied  in  the  answer,  or  alleged 
to  be  void  because  not  in  writing,  the  statute  furnishes  no  defense."  Mars- 
ton  V.  Stoett,  66  N.  Y.  206.  In  1  Jones,  Moilg.  §  750,  it  is  said:  "Even  a 
verbal  promise  by  a  purchaser  to  assume  and  pay  a  mortgage  is  valid,  and 
may  be  enforced  in  equity  not  only  by  the  grantor,  but  by  the  holder  of  the 
mortgage.  *  ♦  *  The  assumption  of  the  payment  may  be  proved  by 
parol  evidence,  although  the  deed  to  the  purchaser  contains  covenants  of 
warranty,  and  makes  no  mention  of  the  mortgage,  or  is  simply- subject  to  it. 
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The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  couit  be 
reversed. 

Simpson,  C.  J.,  and  McIyeb,  J.,  concur. 

(28  s.  c.  i7e>  -.  ■«  ^    , 

Badgettt  f).  FaiCK  et  al. 

(Supreme  Cowrt  of  South  CofroUna.    March  5, 1888.) 

1.  SiXV— WaHRANTT— COKTBAOT  FOR— NOTIFICATIOK  OF  DlFSOT. 

In  a  contract  of  sale  of  an  engine  by  defendants  it  was  stipulated  that,  In  case  of 
its  failure  to  work  as  warranted,  the  purchaser  should  give  virritten  notice  to  de- 
fendants' agentjf rom  whom  it  had  been  purchased,  and  also  to  defendant  by  ^  regis* 
tered  letter.  **  Meld,  that  written  notice  to  the  a§^nt,  and  notice  to  defendant  by 
letter,  thoucrh  not  registered,  is  a  sufficient  compliance  with  the  contract;  the  re- 
quirement tnat  the  letter  to  defendant  be  registered  being  directory  merely,  and  not 
of  the  essence  of  the  contract. 
9.  Equity— JuRrsDionoN— Lack  of  Legal  Rrmbdt. 

Defendant  held  plaintLS's  note,  secured  by  a  chattel  mortgage,  which  he  could 
foreclose  without  resort  to  judicial  proceeding^.  Plaintiff  had  a  complete  defense 
to  the  note,  if  sued  thereupon.  Held,  that  plaontifl  is  without  remedy  at  law,  and  a 
court  of  equity  has  jurisdiction  to  compel  the  cancellation  of  the  note  and  mortgage. 

Appeal  from  common  pleas  circuit  court  of  Laurens  county;  J.  J.  Norton, 
Jadge. 
Johnson  <&  BicTiey,  for  appellants.    Holmes  ds  SimpsoUp  for  respondent. 

McGowAN,  J.  It  seems  that  in  September,  1884,  the  defendants  Frick  & 
Co.,  of  Waynesboro,  Pa.,  through  their  agent,  George  Speake,  sold  to  the  plain- 
tiff, Susan  Badgett,  through  her  agent,  Thomas  L.  iBadgett,  a  steam-engine  of 
their  make,  and  known  as  an  "Eclipse  Engine."  The  price  agreed  upon  was 
8750,— the  sum  of  9250  on  October  20,  1884,  a  like  sum  October  1,  1885,  and 
tlie  last  installment  October  1, 1886.  These  notes  were  secured  by  a  mort- 
gage of  the  engine  and  other  personal  property.  The  engine  was  "second- 
hand," but  there  was  a  warranty  "that  it  is  manufactured  of  good  material 
and  good  workmanship,  and  that  by  proper  management  it  would  perform 
well,  conditioned  that  upon  starting  the  engine  the  purchasers  shall  intelli- 
gently follow  the  printed  hints,  rules,  and  direction  of  the  manufacturers;  and 
if,  by  so  doing,  they  are  unable  to  make  it  operate  well,  written  notice,  stat- 
ing wherein  it  fails  to  satisfy  the  warranty,  is  to  be  given  by  the  purchasers  to 
the  dealer  through  whom  purchased,  and  to  Frick  &  Ck).,  Waynesboro,  Pa.,  by 
registered  letter,  and  reasonable  time  allowed  to  get  to  it  and  remedy  the  de- 
fect, unless  it  be  of  such  a  nature  that  they  can  advise  by  letter.  If  they  are 
not  able  to  make  it  work  well,  (the  purchaser  rendering  necessary  and  friendly 
assistance,)  and  the  fault  is  in  the  engine,  it  is  to  be  taken  back,  and  the  pay- 
ments refunded,  or  the  defective  part  remedied  and  made  the  same  as  in  their 
other  engines, "  etc.  The  plaintiff,  a  few  days  after  the  purchase,  made  the 
first  payment  to  Speake,  the  agent,  and  the  second  (making  $500)  to  one  By- 
land,  agent,  Speake  having  died.  At  that  time  the  agent  was  informed  that 
the  engine  was  worn  out,  did  not  and  could  not  be  made  to  pei*form  well,  and 
that  the  third  note  would  not  be  paid.  Notice  had  also  been  given  in  writing 
to  the  former  agent,  Speake,  who  had  been  sent  for  several  times  to  make  the 
engine  perform  well,  but  he  was  unable  to  do  so.  The  defendant  company 
was  also  written  to  upon  the  subject,  but  notice  was  never  given  to  them  "by 
registered  letter."  When  the  last  note  fell  due,  the  plaintiff  refused  to  pay  it 
upon  the  ground  of  breach  of  warranty  and  failure  of  consideration,  and  de- 
mand was  made  of  the  defendant  company  that  they  either  rescind  the  con- 
tract and  return  the  amount  paid,  or  that  the  note  be  given  up  to  the  plain- 
tiff; but  they  would  do  neither,  and  through  their  agent,  the  defendant  Bal- 
lew  took  possession  of  the  engine  under  the  mortgage,  and  advertised  it  for 
sale.    This  action,  in  the  nature  of  a  bill  in  equity,  was  then  instituted  by  the 
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plainiifF,  to  enjoin  the  sale  of  the  engine,  and  to  have  the  note  outstanding 
given  up  and  canceled,  or  the  contract  of  sale  rescinded  upon  the  grounds 
stated. 

The  cause  came  on  for  trial  before  Judge  Norton,  who  submitted  to  a  Jury 
the  issues :  (1)  *'  Has  there  been  a  breach  of  warranty  and  failure  of  considera- 
tion ?  (2 )  If  so,  how  much  has  the  plai  n tiff  been  damaged  ?  "  After  m uch  tes- 
timony,  the  jury  answered  to  the  first  issue,  *' Yes,"  and  to  the  second,  **Four 
hundred  dollars;*'  whereupon  the  circuit  judge  rendered  a  decree  concurring 
with  the  findings  of  the  jury  on  the  issues,  and  ordering  as  follows:  '*Thac 
the  note  for  $250,  still  outstanding  in  the  possession  of  Frick  &  Company  or 
their  agent,  and  the  chattel  mortgage  set  out  in  the  complaint,  giren  by  the 
plaintiff  to  Flick  &  Company  to  secure  the  notes,  etc.,  be  given  up  by  the  de- 
fendants to  the  clerk  of  this  court  to  be  canceled,  and  the  clerk  cancel  and 
mark  •  Satisfied  *  the  said  note  and  mortgage,  and  the  defendants  Frick  &  Com- 
pany pay  the  costs  of  this  proceeding,  and  that  the  said  engine  be  delivered  to 
to  the  plaintiff. "  From  this  decree  the  defendants  Frick  &  Co.  appeal  to  this 
court  upon  the  following  grounds:  "(1)  Because  his  honor  erred  in  hold- 
ing that,  under  the  contract  or  order  for  the  sale  and  purchase  of  the  engine, 
notice  of  the  failure  of  the  engine  to  perform  as  represented,  and  of  the  breach 
of  the  warranty  of  sale  to  the  agent  of  Frick  &  Company,  was  sufficient.  (2) 
Because  ths  court  had  no  jurisdiction.  (8^  Because  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  or  action." 

The  juiy  found,  and  the  circuit  judge  adopted  the  finding,  that  as  matter  of 
fact  the  warranty  was  broken,  and  there  was  failure  of  consideration;  and,  ac- 
cording to  the  practice  well  established,  this  court  in  such  case  will  rarely  dis- 
turb tlie  finding.  Besides,  upon  this  point  there  is  no  allegation  of  error.  But 
assuming  the  breach  of  warranty  and  failure  of  consideration  to  the  full  ex- 
tent of  the  outstanding  note,  the  defendant  company  insist  that  they  should 
not  be  charged  with  the  consequences,  for  the  reason  that  the  plaintiff  also 
failed  to  pei^orm  her  stipulation  in  this:  that  she  did  not  give  them  proper  no- 
tice, as  required,  of  the  failure  of  the  engine  to  work  satisfactorily;  not  that 
they  had  no  notice,  for  the  proof  shows  that  the  plaintiff  gave  written  notice 
to  '*tbe  dealer  (Speake)  through  whom  she  purchased,"  and  also  wrote  to  the 
defendant  company  upon  the  subject,  but  the  point  is  that  she  did  not  give 
the  notice  literally  and  technically  as  required  "by  registered  letter."  The 
proof  was  that  the  agent  of  the  company  knew  all  about  the  history  and  qual- 
ities of  the  engine.  He  had  abundant  notice  that  it  was  not  doing  weU,  sev- 
eral invitations  to  come  and  remedy  the  defects,  which  he  was  not  able  to  do; 
and  finally  advised  the  plaintiff  to  send  the  engine  to  Atlanta  for  repairs.  We 
concur  with  the  circuit  judge,  that  the  thing  stipulated  for  was  substantially 
notice,  and,  in  order  to  leave  no  doubt,  "written  notice."  As  it  seems  to  us, 
however,  the  particular  manner  indicated  for  giving  the  notice,  viz.,  "by  reg- 
istered letter,"  cannot  properly  be  considered  as  indispensable, — as  "of  the 
essence"  of  the  contract, — but  was  in  its  character  directory.  We  do  not  see 
that  any  injury  resulted  from  the  manner  in  which  the  notice  was  given.  2 
Story,  Eq.  Jur.  776. 

Then  as  to  the  jurisdiction.  This  is  a  proceeding  on  the  equity  side  of  the 
court,  seeking  equitable  relief,  and  it  is  urged  that,  there  being  plain  and  ad- 
equate remedy  on  the  law  side,  equity  has  no  jurisdiction,  and  therefore  the 
complaint  should  be  dismissed*  There  is  no  doubt  that  law  and  equity  are 
still  kept  distinct  and  separate.  But  it  is  somewhat  difficult  to  realize  that  the 
Code  of  Procedure,  requiring  both  legal  and  equitable  rights  to  be  presented 
under  the  same  form,  in  the  same  tribunal,  and  before  the  same  judge,  should 
not  have  some  influence  in  removing  the  sharp  demarcation  which  formerly 
existed  between  the  two  jurisdictions.  But  assuming  that  the  Code  has  made 
no  change  in  this  respect,  is  it  quite  clear  that  the  plaintiff  had  plain  and 
adequate  remedy  at  law?    The  defendant  company  had  a  note  and  mortgage 
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of  Mrs.  Badgett,  and  they  oould  sue  on  the  note  or  go  Into  equity  to  foreclose 
the  mortgage,  and  in  either  case  she  might  have  made  her  defense.  They 
were  not,  however,  obliged  to  do  either.  They  had  a  chattel  mortgage,  and, 
after  condition  broken,  they  had  the  right  to  seize  and  sell  the  property  in  pay- 
ment of  the  note,  without  invoking  either  jurisdiction.  Mrs.  Badgett  claimed 
that  there  was  nothing  due  on  the  note,  and  how  could  she  raise  that  ques- 
tion?  From  the  nature  of  the  proceeding  she  had  no  means  of  setting  up  a 
legal  ded^ense;  and  did  not  that  alone  give  her  the  right  to  go  into  equity  to  en- 
join the  sale,  and,  as  incidental  thereto,  to  have  the  question  judicially  de- 
termined whether  or  not  anything  was  due  on  the  note?  It  seems  to  us  that 
the  case  is  analogous  to  that  of  Mayrant  v.  Dickerson,  Rich.  Eq.  201,  where 
the  mortgagee  was  proceeding  to  sell  the  chattels  mortgaged,  and  the  mort- 
gagor instituted  a  proceeding  to  enjoin  the  sale  on  the  ground  that  there  was 
nothing  legally  due  on  the  note  when  the  usurious  interest  which  had  been 
charged  was  deducted.  In  that  case  the  bill  was  sustained,  and,  in  delivering 
the  judgment  of  the  court,  Judge  O'Neall  said ;  "In  the  case  before  us,  the 
party  defendant,  by  his  own  act, — the  sale  of  the  slaves  under  the  mortgage, 
— is  about  to  enforce  payment  of  his  debt.  To  prevent  this  the  party  hsis  no 
legal  remedy;  and  if  his  allegation  of  usury  in  the  transaction  be  true,  and  he 
has  paid  the  principal  and  legal  interest,  it  is  plain  that  he  is  entitled  to  re- 
lief. The  want  of  a 'legal  remedy  is  a  ground  for  the  interposition  of  this 
court  [equity]  to  prevent  the  sale.  Having  jurisdiction  of  that  part  of  the 
case,  it  follows  that  the  question  whether  the  bond  is  founded  on  a  usurious 
consideration,  and  the  question  of  the  usury,  must  be  either  tried  by  the  court, 
or  by  an  issue  at  law,  to  be  ordered  by  it.  If  by  either  of  these  modes  it  should 
appear  that  there  was  usury,  and  that  by  excluding  it  the  bond  was  paid,  or 
overpaid,  the  result  in  either  case  must  be  the  same.  The  bond  and  the  mort- 
gage will  be  decreed  to  be  canceled, "  etc. 

The  judgment  of  this  court  is  that  the  judgment  of  the  oircuit  court  be  af- 
firmed. 

SiMFsoNy  C.  J.,  and  McIver,  J.,  concur. 

(28  S.  C.  198) 

Vinson  v.  Nicholas. 
{Svvretfie  Cov/rt  of  SovXh  Ca/roJMuu    Haroh  6, 1888.) 

i  1.  DOWBB— REKUNCIATIOir  01"— Cbbtifioatb. 

!  Gen.  St.  S.  G.  1872,  p.  429,  reqnired  that  the  certificate  of  renunciation  of  dower 

should  be  **  under  the  hand  of  tne  woman,  and  the  hand  and  seal  of  the  officer. "  A 
j  certificate  was  made  out  in  the  usual  form,  and  concluded :  **  Given  under  my  hand 

I  and  seal  this  27th  day  of  January,  anno  Domini,  1876.     B.  R.  Rawls.  Notary  Pub- 

'  lie.    Frances  J.  Vinson,  [Seal]. "    Held^  that  as  the  officer  certified  it  to  be  under 

his  hand  and  seal,  and  his  seal  was  essential  and  the  woman's  unnecessary,  and  it  was 
I  on  the  same  line  with  his  name  and  shown  to  be  in  his  handwriting,  it  was  his  seaL 

2.  Bamb. 

Gen.  St.  S.  C.  1872,  p.  429,  provides  that  the  certificate  of  renunciation  of  dower 

shall  be  "in  the  form,  or  to  the  purport  hereafter  foUowing,  ^  and  the  form  eiven 
I  places  the  seal  before  the  name  of  the  officer.    HelA,  that  a  certificate  in  which  the 

seal  f  oUows  the  officer's  name  is  according  to  the  purport  of  the  statute,  and  good. 

Appeal  from  common  pleas  circuit  court  of  Union  county;  T.  B.  Eraser, 
Judge. 

This  was  an  action  for  dower  by  Frances  J.  Vinson  against  Daniel  Nicho- 
las.    Judgment  for  defendant,  and  plaintiff  appeals. 

Rion  &  McKisaickf  for  appellant.    2>.  A,  Toionsend,  for  respondent. 

McIvER,  J.  This  was  a  proceeding  for  dower,  and  the  only  question 
raised  by  the  appeal  is  whether  the  certificate  of  the  officer  taking  the  renun- 
ciation of  dower,  indorsed  on  the  deed  from  the  plaintiff *s  husband  to  the  de- 
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fendant,  was  sufficient;  the  alleged  defect  being  the  want  of  the  seal  of  the 
officer  to  the  certificate.  This  certificate  is  in  the  usual  form  and  concludes 
in  this  way: 

"Given  under  my  hand  and  seal*  this  27th  day  of  January,  anno  Domini, 
1876.  F&AKOES  J.  Vinson.    [Seal.] 

"B.  E.  Rawls.    Notary  Public." 

The  case  was  originally  instituted  in  the  court  of  probate,  and  the  judge 
of  that  court,  finding  as  matter  of  fact  that  the  word  "seal"  in  the  certificate 
was  in  the  handwriting  of  the  officer  before  whom  the  renunciation  was  made, 
and  as  matter  of  law  that  the  words  "witness  my  hand  and  seal"  furnish  of 
themselves  evidence  of  an  intention  to  seal,  and  that  a  seal,  even  though  not 
annexed  to  the  Signature  of  the  officer,  if  it  purports  to  be  his  seal,  will  be 
regarded  as  such,  reached  the  conclusion  that  the  seal  opposite  to  the  name 
of  the  plaintiff  was  the  seal  of  the  officer  talcing  the  renunciation,  and  there- 
fore that  the  same  was  complete  and  legal.  He  therefore  dismissed  the  peti- 
tion.  From  that  decree  ttie  plaintiff  appealed  to  the  circuit  court,  upon  the 
grounds  set  out  in  the  record,  and  that  court  rendered  judgment,  affirming 
the  decree  of  the  court  of  probate,  and  dismissing  the  appeal.  From  that 
judgment  the  plaintiff  appeals  to  this  court,  alleging  error  on  the  part  of  the 
circuit  judge  in  holding  that  the  renunciation  of  dower  was  under  the  seal  of 
the  officer. 

There  can  be  no  doubt  that  the  law  requires  that  a  renunciation  of  dower 
shall  be  under  the  seal  of  the  officer  talcing  it,  and  therefore  the  only  question 
here  is  whether  the  circuit  court  erred  in  reaching  the  conclusion  that  the 
seal  found  on  the  certificate  of  renunciation  here  brought  in  question  must 
be  regarded  as  the  seal  of  the  notary  public  before  whom  it  was  taken.  This 
seems  to  be  a  question  of  fact,  and  in  the  face  of  the  concurring  judgment 
of  the  judge  of  probate  and  the  circuit  judge  we  cannot  say  that  there  waa 
any  error  in  the  conclusion  reached  below,  unless  it  is  without  any  evidence 
to  support  it,  or  is  manifestly  against  the  weight  of  the  evidence;  and  this  we 
cannot  say.  On  the  contrary,  we  do  not  see  how  any  other  conclusion  could 
properly  have  been  reached.  As  Judge  Fraseb  well  says  in  delivering  the 
judgment  of  the  circuit  court,  the  law  requires  that  the  certificate  shall  be 
"under  the  hand  of  the  woman,  and  the  hand  and  seal  of  the  officer."  Qen. 
St.  1872,  p.  429,  which  was  the  law  of  force  at  the  time  this  renunciation 
was  taken.  The  use  of  a  seal  by  the  officer  was  essential,  while  it  was  wholly 
unnecessary  by  the  woman,  and  as  we  find  a  seal  upon  the  paper,  on  the  same 
line  with  the  name  of  the  officer,  though  separated  from  it  by  the  name  of  the 
woman,  and  also  find  that  the  officer  certifies  that  the  paper  was  under  his 
hand  and  seal  by  the  use  of  the  words  "Given  under  my  hand  and  seal,"  it  is 
difficult  to  resist  the  conclusion  that  the  officer  either  placed  the  seal  there 
himself  or  intended  to  adopt  it  as  his  own,  either  of  which  would  be  suffi- 
dent,  unless,  contrary  to  the  rule,  we  should  assume  that  the  officer  did  not 
do  his  duty.  It  was  his  duty  to  execute  the  paper  under  his  hand  and  seal, 
and  he  is  presumed  to  have  done  his  duty,  in  the  absence  of  any  evidence  to  the 
contrary;  when  we  find  a  seal  on  the  paper,  though  not  in  the  usual  place, 
and  also  find  that  he  certifies  that  the  renunciation  was  taken  under  his  hand 
and  seal.  But  when,  in  addition  to  this,  the  fact  is  found  by  the  judge  of 
probate  that  the  word  "seal"  is  in  the  handwriting  of  the  officer,  which  find- 
ing seems  to  be  concurred  in  by  the  circuit  judge,  there  can  no  longer  be  a 
doubt  that  the  seal  found  upon  the  paper  is  to  be  regarded  as  the  seal  of  the 
officer.  As  is  said  by  Judge  Wardlaw  in  O'Cain  v.  O'Cain,  1  Strob.  404, 
"The  words,  *  apposui aigillum,*  *  witness  my  hand  and  seal,'  'signed,  sealed, 
and  delivered,'  or  equivalent  expressions  in  an  instrument  signed  by  a  party, 
furnish  of  themselves  evidence  of  his  intention  to  seal,  and  a  very  slight  act 
will  serve  to  effect  the  intention.  So  in  McCreary  v.  IfcCreary,  9  Rich.  Kq. 
34,  where  it  was  held  that  a  seal  was  necessary  to  a  magistrate's  oei-tificate  of 
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the  renunciation  of  her  inheritance  by  a  married  woman,  in  which  respect  the 
statute  requirement  is  the  same  as  in  a  renunciation  of  dower,  Dargan,  Ch., 
said:  "Upon  the  certificate  of  the  magistrate  there  is  nothing  that  can  be 
distorted  into  the  semblance  of  a  seal.  Had  there  been  any  sign  annexed  to 
the  magistrate's  signature,  which  the  court  could  liave  considered  as  having 
been  intended  by  him  for  a  seal;  had  there  been  a  wafer,  or  the  word  'Seal,' 
or  the  letters  •  L.  S.,'  (signifying  in  the  place  of  a  seal,)  or  any  other  sign  or 
character  which  the  magistrate  intended  to  adopt  as  a  seal,  or  to  serve  in  its 
place, — ^the  court  would  have  regarded  it  as  a  seal,  or  a  sufficient  affixing  of  a 
seal."  And  again,  in  the  case  of  0*Cain  v.  O^Cain,  supra,  where  the  note 
sued  on  was  in  the  form  of  an  ordinary  promissory  note,  and  was  signed  by  two 
persons,  the  first  having  an  "L.  S."  annexed  to  his  name,  and  the  other  having 
nothing  of  the  kind,  and  the  question  was  whether,  as  to  the  latter,  the 
note  could  be  regarded  as  a  note  under  seal,  Judge  Wardlaw  said:  "If  the 
usual  words, '  witness  our  hands  and  seals,'  had  been  on  the  paper,  we  should 
not  have  doubted  ;*'  showing  that  the  particular  location  of  the  seal  would  not 
have  made  any  difference,  as  the  court  would,  from  the  words  "witness  our 
hands  and  seats,"  have  Inferred  that  both  parties  intended  to  adopt  the  same 
seal.  This  intimation  of  the  court  was  afterwards  adopted  and  acted  upon 
in  the  case  of  Twitty  v.  Hmiser,  7  S.  C.  158.  To  same  effect,  see  Ball  v. 
Dunsterville,  4  Term  K.  318;  MacKay  v.  Bloodgood,  9  Johns.  285;  and  Har- 
tell  V.  Butler,  92  N.  C.  20. 

It  is  earnestly  urged,  however,  by  the  zealous  counsel  for  the  appellant  that 
as  the  statute  requires  that  the  certificate  of  renunciation  shall  be  in  a  cer- 
tain prescribed  form,  and  as  the  form  given  in, the  statute  places  the  seal  be- 
fore, and  to  the  left  of,  the  name  of  the  officer,  it  is  not  a  sufficient  sealing 
unless  the  seal  is  prefixed  to  the  name  of  the  officer,  and  that  where,  as  in  the 
present  case,  the  seal  is  not  so  prefixed,  but  follows  after  and  to  the  right  of 
the  name  of  the  officer,  there  is  not  a  sufficient  compliance  with  the  require- 
ments of  the  statute.  To  say  nothing  of  the  fact  that  the  court  could 
scarcely  feel  itself  warranted  in  placing  so  rigid  and  literal  a  construction  up- 
on the  terms  of  the  act,  especially  in  view  of  the  decisions  above  cited,  it  is 
sufficient  to  say  that  the  statute  does  not  require  that  the  certificate  shall  be 
in  the  precise  form  prescribed,  but,  on  the  contrary,  the  language  is  that  the 
certificate  shall  be  "in  the  form,  or  to  the  purport,  hereafter  following." 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be 
affirmed. 

Simpson,  C.  J.,  and  McGowan,  J.,  concur. 

(28  S.  C.  211) 

Haryin  9.  Galluchat  et  dL 
{Supreme  Court  of  South  Carolina.    March  5, 1888.) 

Obbek— Liability  under— Effect  as  Equitable  Assignment— Notice. 

A  contractor  gave  to  plaintiff  an  order  on  defendant,  a  married  woman,  request- 
ing her  to  pay  |^  **oat  of  the  next  payment,  when  due,  on  the  building  "he  was 
then  erecting  for  her.  Defendant's  husband  and  the  attorney,  holding  the  funds, 
subject  to  her  order,  with  which  she  was  erecting  the  building,  each  haa  notice  that 
the  order  had  been  given.  Held  that,  the  order  oeing  an  equitable  assignment  to 
plaintiff,  the  defendant,  having  paid  the  contractor  the  amount  due  him,  without 
notice  of  the  order,  was  not  liable  to  plaintiff  thereon. 

Appeal  from  common  pleas  circuit  court  of  Clarendon  county;  Wither- 
gFOON,  Judge. 

Action  by  W.  Scott  Harvin  against  Bosa  G.  Galluchat  and  Bobert  C.  Mc^ 
Fadden.    Plaintiff  appeals  from  a  judgment  for  defendants. 

B.  Pressley  Barron,  for  appellant.  Joseph  F,  Rhame,  for  B.  C.  Galluchat. 
Jos.  Z>.  Blanding,  for  B.  0.  McFadden. 
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Simpson,  G.  J.  The  plaintiff,  appellant,  brought  the  action  below  against 
the  respondents,  alleging  the  following  facts  in  his  complaint,  to-wit:  That 
the  respondent,  llosa  C.  Galluchat,  owning  an  unimproved  lot  in  the  town  of 
Manning,  and  desiring  to  erect  a  brick  store-house  thereon,  borrowed  from 
respondent  McFadden  $1,025,  the  payment  of  which  she  secured  by  a  more- 
gage  of  the  premises,  covenanting  therein  that  said  sum  would  be  expended 
in  the  construction  of  the  proposed  building;  that  the  said  Rosa  C.  employed 
one  Joshua  T.  Carr  to  put  up  this  building  for  the  said  $1,025,  the  said  Carr 
to  furnish  all  necessary  material;  that  Carr,  with  the  knowledge  of  the  said 
Rosa  C.  Galluchat,  purchased  from  the  appellant  brick  and  lumber  and  other 
material  to,  the  amount  of  $346.48,  which  went  into  the  house,  and  for  which 
Carr  gave  to  appellant  an  order  on  Mrs.  Galluchat  for  $325,  requesting  the 
said  Mrs.  Galluchat  to  pay  the  same  to  appellant  "out  of  the  next  payment, 
when  due,  on  the  brick  building  which  he  was  then  building;"  that  notice  of 
said  order  was  immediately  given  to  the  said  Mrs.  Rosa  G.  Galluchat,  and  to 
respondent  McFadden,  and  demand  made  for  the  sum  assigned,  and  also 
notice  that  said  sum  was  for  material,  brick,  lumber,  etc.,  furnished  by  the 
appellant  to  Carr  in  the  erection  of  the  store-house  mentioned.  Upon  which 
allegations  he  demanded  judgment  for  the  sum  of  $325,  with  interest  from 
21st  of  October,  1886,  the  date  of  the  order,  against  the  said  Rosa  C,  and  that 
the  brick  house  and  lot  be  sold,  the  proceeds  to  be  applied  to  the  payment  of 
the  said  order, — the  appellant  claiming  a  first  lien,  in  preference  to  any  other 
lien  or  mortgage  on  the  premises. 

The  respondents  answered  separately,  Mrs.  Galluchat  denying  the  main 
allegations  in  the  complaint,  especially  as  to  knowledge  on  her  part  that  the 
appellant  had  furnished  the  materials  claimed,  and  as  to  notice  to  her  of  the 
order  mentioned,  or  that  plaintiff  intended  to  claim  a  lien  on  the  building; 
averring  that  at  the  date  of  the  order  she  owed  nothing  to  Carr,  and  that  at 
the  commencement  of  the  action  she  owed  nothing,  having  previous  to  that 
time  paid  the  said  Curr  in  full;  also  stating  that  she  had  understood  that  such 
an  order  had  at  one  time  been  presented  to  her  husband,  "but  had  been  with- 
drawn to  add  something  to  it  or  to  iamend  it."  McFadden  answered,  iulmit- 
ting  that,  shortly  after  the  date  of  the  order  in  favor  of  plaintiff,  notice  thereof 
was  given  to  Col.  J.  D.  Blanding,  his  attorney,  and  in  whose  hands,  by  agree- 
ment with  Rosa  C.  Galluchat,  the  $1,025  lent  her  had  been  placed  to  be  paid 
out  on  her  contract  with  Carr  the  builder,  and  that  at  the  time  of  said  notice 
Col.  Blanding  had  the  sum  of  $325  on  hand,  but  that  he  has  been  advised 
that  Mrs.  Rosa  C.  Galluchat  refused  to  give  an  order  on  Col.  Blanding  to  the 
plaintiff;  on  the  contrary,  had  given  an  order  to  Carr  herself  for  said  sum, 
which  Col.  Blanding  had  paid;  and  he  denied  that  the  plaintiff  had  any  su- 
perior lien  to  his  mortgage. 

The  case  was  heard  by  his  honor.  Judge  Witherspoon,  upon  testimony 
taken  at  the  trial.  During  the  hearing  appellant^s  counsel  announced  that 
appellant  did  not  rely  upon  a  mechanic's  lien  as  provided  by  statute.  The 
case,  therefore,  was  tried  upon  the  other  questions  involved.  His  honor 
found  that,  at  the  time  of  the  order  from  Carr  to  appelLink,  Mrs.  Gallu- 
chat was  indebted  to  Carr  in  the  sum  of  $325,  the  amount  of  the  order  under 
the  building  contract,  and  he  held  that  said  order  was  an  equitable  assign- 
ment to  appellant  of  said  sum.  He  further  found  that  Mrs.  Galluchat  did 
not  have  actual  notice  of  the  order  to  appellant  before  she  ordered  said  sum 
to  be  paid  to  Carr  himself,  which  he  held  was  necessary  to  make  her  liable  to 
the  appellant  in  this  action,  and  therefore  he  ordered  and  adjudged  that  the 
complaint  be  dismissed  as  to  each  of  the  defendants,  with  costs. 

The  appellant  does  not  distinctly  question  in  his  exceptions  the  correctness 
of  his  honor's  holding,  that  Mrs.  Galluchat  did  not  have  actual  notice  in  the 
sense  of  positive  personal  notice  of  the  order  from  Carr  to  the  appellant  before 
directing  payment  to  Carr  himself,  but  he  contends  thai  notice  was  given  to 
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her  husband,  also  to  Col.  Blanding,  attorney,  who  held  the  money,  and  that 
such  notice  was  mailed  to  Mi's.  Galluchat  in  time,  which  was  received  by  her 
said  husband,  and  that  these  notices,  amounting,  as  he  claims,  to  notice  to 
^Irs.  Galluchat,  were  sufficient  to  fix  her  liability.  And  he  alleged  error  to 
his  honor,  because  he  held  that,  in  order  to  hold  Mrs.  Galluchat  liable  to  plain- 
tiff, he  should  make  it  appear  affirmatively  that  she  had  received  actual  notice 
of  the  order  to  plaintiff  before  she  paid  the  debt  to  Carr;  doubtless  under- 
standing the  term  "actual  notice,"  as  used  by  his  honor,  to  mean  pei-sonal  no- 
tice, as  contradistinguished  from  notice  to  the  parties  mentioned  above.  Tlie 
single  question  in  the  case,  then,  is,  was  it  error  in  his  honor  to  rule,  as  mat- 
ter of  law,  that  personal  notice  to  Mrs.  Galluchat  was  necessary,  and  conse- 
quently that  the  notices  to  the  other  parties  mentioned  were  insufficient,  there 
being  no  evidence  that  said  notices  had  ever  reached  Mrs.  Galluchat? 

It  is  laid  down  in  all  the  authorities  upon  the  subject  of  assignment  of  un- 
negotiable  paper, — Story,  Pomeroy,  and  in  numerous  cases, — that,  in  order 
to  protect  his  rights  under  an  assignment,  the  first  duty  of  the  assignee  is  to 
give  notice  to  the  debtor.  A  failure  to  do  this  is  at  the  peril  of  losing  the  debt, 
either  by  a  subsequent  assignment  to  another  party,  or  new  defenses  arising 
between  the  assignor  and  the  debtor,  or  a  payment  by  the  debtor  to  the  as- 
signor. It  is  true  the  term  "actual"  is  not  used  in  the  authorities  as  qualify- 
ing the  notice,  but  it  is  said  thnt  notice  must  be  given  to  the  debtor,  and, 
when  the  purpose  and  object  of  the  notice  is  considered,  we  are  forced  to  the 
conclusion  that  actual  personal  notice  is  what  is  meant.  The  object  of  the 
notice  is  not  only  to  protect  the  assignee,  but  the  debtor  also.  The  debtor  has 
contracted  to  pay  a  certain  party,  and  at  common  law  he  could  not  by  as- 
signment of  his  contract  be  made  the  debtor  of  another  with  whom  he  did  not 
contract,  and  to  whom  perhaps  he  would  not  have  voluntarily  assumed  the 
relation  of  debtor.  Equity,  however,  has  practically  repealed  the  common 
law  on  this  subject  in  enlarging  the  rights  of  the  creditor,  by  recognizing  his 
assignment,  but  at  the  same  time  the  debtor  is  protected  by  the  principle 
that  the  assignee  shall  stand  in  the  shoes  of  the  original  creditor,  assignor, 
and  that  the  assignment  shall  be  subject  to  all  the  equities  existing  between 
tlie  original  parties,  not  only  at  the  time  of  the  assignment,  but  up  to  the 
time  of  notice  to  the  debtor,  which  notice  the  assignee  must  give  to  the  debtor. 

Such  being  the  object  of  the  notice,  it  seems  to  us  that  aiiyttiing  less  than 
actual  notice  would  fail  to  accomplish  it,  and  that  it  would  be  a  short  measure 
of  justice  to  hold  that  constructive  notice  would  be  sufficient.  This  is  not  a 
case  like  recording  a  deed  or  other  paper  required  to  be  recorded,  which  is  no- 
tice to  the  world  whether  known  or  not,  for  the  reason  that  knowledge  is 
within  the  reach  of  all  by  proper  diligence  and  inquiry;  but  it  is  a  case  where 
knowledge  can  only  come  by  being  imparted,  and  which  the  debtor  can  by  no 
diligence  required  of  him  ascertain;  knowledge,  too,  which  it  is  the  especial 
duty  of  the  assignee  to  impart.  His  claim  is  but  an  equity,  at  best,  and, 
when  he  comes  into  court  to  enforce  it,  he  must  come  recognizing  the  equity 
of  the  other  side  to  have  been  informed  by  an  actual,  and  not  a  mere  construct- 
ive, notice  of  the  existence  of  his  claim,  and  of  the  time  when  it  was  ac« 
quired,  because  no  other  notice  except  actual  notice  can  protect  the  debtor; 
constructive  notice  being  wholly  insufficient,  inasmuch  as,  in  its  last  analysis, 
\t  is  really  the  absence  of  actual  notice.  Concurring  then,  as  we  do,  with  the 
circuit  judge  upon  this  question,  and  also  upon  his  finding  that  Mrs.  Galluchat 
did  not  receive  actual  notice  of  the  order  to  the  plaintiff,  before  the  money 
was  paid  to  Carr,  it  is  unnecessary  to  consider  the  respective  rights  of  de- 
fendant McFadden  atid  plaintiff.  It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

MoIVER  and  McGowan,  JJ.,  concur. 


Digitized  by 


Google 


362  SOUTHEASTERN  BEPOBTEB.  [S.  G. 

r28  s.  c.  605)  Caughman  V.  Smith  et  al. 

{Supreme  Cowrt  of  South  Cwrolina.    March  14, 1888.) 

MoBTOAOBB— Lien—Unbscobdbd  Mortoaob— Notiob— Aoenot. 

In  an  action  to  foreclose  a  mortgage,  involving  the  question  of  agency,  the  mere 
fact  that  an  attorney  was  allowed  to  loan  money  for  a  mortgagee,  where  the  evi- 
dence fails  to  show  that  he  had  been  appointed  a^ent  of  such  mortgagee,  and  his 
testimony  denies  such  appointment,  will  not  constitute  him  such  agent  as  to  make 
his  knowledge  of  a  prior  unrecorded  mortgage  the  knowledge  of  the  mortgagee. 

Appeal  from  common  pleas  circuit  court  of  Lexington  county;  Pbbsslet, 
Judge. 

Action  to  foreclose  a  mortgage  by  L.  W.  Caughman,  plaintiff,  against  D. 
L.  Smith,  Charles  Parker,  and  the  Scottish- American  Mortgage  Company,  de- 
fendants. The  defendants  Smith  and  Parker  executed  a  mortgage  to  the  plain- 
tiff, which  he  failed  to  record  until  after  the  execution  and  filing  of  another 
mortgage  by  the  same  parties  to  thesaid  Scottish- American  Mortgage  Company. 
The  plaintiff  claimed  that  the  said  company  had  notice  of  his  mortgage  by 
reason  of  the  fact  that  the  attorney  who  drew  both  mortgages  was  an  agent 
of  the  said  company.  In  support  of  this  claim,  the  plaintiff  introduced  a 
notice  of  said  company  to  the  effect  that  those  desiring  to  make  loans  on 
their  property  could  do  so  by  applying  to  said  attorney.  No  evidence  was  in- 
troduced to  show  that  the  attorney  had  everljeen  appointed  by  the  company, 
or  any  of  its  agents,  to  act  in  the  capacity  of  agent.  In  fact,  the  testimony  of 
the  attorney  and  one  of  the  acknowledged  agents  of  the  company  denied  any 
such  appointment.  The  court  found  that  no  agency  sufficient  to  charge  the 
company  with  notice  of  a  prior  unrecorded  mortgage  existed,  and  gave  judg- 
ment for  defendants.    Plaintiff  appeals. 

Meetze  c&  MuUer^  Ibr  appellant.     Q.  T.  Graham^  for  respondents. 

Simpson,  C.  J.  Parker  and  Smith,  the  respondents,  on  the  26tb  of  Janu- 
ary, 1884,  executed  a  mortgage  to  the  appellant  covering  a  certain  tmct  of 
land  situate  in  Lexington  county,  to  secure  a  bond  of  even  date  for  $1,716.40. 
This  mortgage  was  not  recorded  until  17th  day  of  September,  1884.  It  was 
drawn  by  G.  T.  Graham,  Esq.,  an  attorney  of  Lexington  county.  The  re- 
spondents executed  a  second  mortgage  of  the  same  land  to  the  Scottish- Amer- 
ican Mortgage  Company  on  the  13th  of  March,  1884,  to  secure  $600,  repre- 
sented by  two  sealed  notes.  This  mortgage  was  also  drawn  by  G.  T.  Graham, 
Esq.,  and  was  duly  recorded,  to-wit,  on  the  17th  day  of  March,  1884.  The  re- 
spondents also  executed  a  third  mortgage  of  the  same  land  to  George  K.  Sibley 
&  Co.  on  the  29th  of  March,  1884,  recorded  on  the  Slst  of  March,  1884.  The 
appellant  instituted  the  action  below  to  foreclose  his  mortgage,  and,  al- 
though his  mortgage  was  not  recorded  within  time,  yet  he  claiuied  priority 
over  the  Scottish-American  Mortgage  Company  on  the  ground  that  said  coni- 
pany  had  notice  of  his  mortgage  before  the  execution  of  its  mortgage.  He, 
however,  did  not  contest  the  priority  of  the  George  K.  Sibley  mortgage,  as 
there  was  no  allegation  that  Sibley  had  any  notice;  the  Sibley  mortgage  hav- 
ing been  duly  recorded,  and  long  before  the  record  of  plaintiff's  mortgage. 
The  claim  of  notice  to  the  Scottish- American  Mortgage  Company  was  based 
upon  an  allegation  that  G.  T.  Graham,  Esq.,  who  drew  both  mortgages,  was  ' 
the  local  attorney  of  said  company,  and  having  full  knowledge  of  the  existence 
of  appellant's  mortgage  at  the  time  he  drew  the  second  mortgage,  his  knovl* 
edge  was  the  knowledge  of  his  principal  and  client,  and  therefore  appellant 
was  entitled  to  priority  as  fully  as  though  his  mortgage  had  been  recorded. 

The  main  and  first  question  in  the  case  was  what  is  the  relation  that  G.  T 
Graham,  Esq.,  sustained  to  the  Scottish-American  Company?    The  referee 
found  that  he  was  the  local  attorney  of  said  company,  and,  inasmuch  as  he 
knew  of  the  existence  of  appellant's  mortgage  wlien  he  drew  the  mortgage  of 
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the  company,  that  this  was  notice  to  said  company  which  bound  it,  and  which 
rendered  the  plea  of  a  subsequent  creditor  without  notice  ineffectual.  His 
honor,  Judge  Pressley,  who  heard  the  case  upon  the  report  of  the  referee  and 
exceptions,  overruled  said  report  in  so  far  as  it  had  found  Graham  to  be  the  at- 
torney of  the  company,  and  he  found  him  to  be  the  attorney  of  the  borrower 
from  said  company;  and,  so  finding,  he  held  that  notice  to  Graham  of  the  first 
mortgage  was  not  notice  thereof  to  the  Scottish-American  Company;  and  he 
adjudged  that  the  mortgage  of  said  company  had  the  first  lien  on  the  land* 
and  that  it  had  the  right  to  retain  its  lien  on  the  land  until  the  amount  secured 
should  become  due;  that  the  Sibley  mortgage  had  the  second  lien,  and  was  en- 
titled to  foreclosure,  and  that  plaintiff's  mortgage  was  a  third  lien. 

The  appeal  of  plaintiff  is  founded  upon  several  exceptions,  which  will  be 
found  in  the  "case."  They  are  not  inserted  here,  for  the  reason  that  there  is 
really  but  one  main  question  in  the  case,  which  most  of  these  exceptions  raise 
in  different  form,  and  the  solution  of  this  question  disposes  of  all  the  others. 
What  was  the  relation  of  Graham  to  the  Scottish- American  Mortgage  Com- 
pany? If,  as  Judge  Presslet  has  found,  he  was  not  the  attorney  or  agent  of 
the  company,  then  whatever  may  have  been  his  knowledge,  as  to  the  mortgage 
of  the  appellant,  said  knowledge  could  not  affect  the  company.  And  there- 
fore in  that  event  there  could  be  no  question  in  the  case  as  to  the  character  of 
the  knowledge  on  the  part  of  an  agent  sufiicient  to  bind  a  principal,  as  that 
question  could  arise  only  after  the  agency  had  been  established.  Kow,  the 
question  of  agency  here  was  one  of  fact.  The  referee  and  the  circuit  judge 
differed  in  their  finding.  The  testimony  is  all  reported,  and  we  can  well  see 
some  ground  for  this  difference,  but  we  cannot  say  that  the  finding  of  the  cir- 
cuit judge  is  either  without  evidence  to  support  it,  or  that  the  manifest  weight 
of  evidence  is  against  it;  one  of  which  we  must  be  able  to  say,  before  we  are 
warranted  in  overruling  the  findings  of  a  trial  judge,  under  the  established 
rule,  which  is  uniformly  applied  in  such  cases.  The  Scottish-American 
Mortgage  Company  was  the  principal  in  this  matter.  J.  B.  Palmer  &  Son 
were  its  agents  in  this  county.  J.  H.  liion  was  its  recognized  general  coun- 
sel. Whether  or  not  either  J.  B.  Palmer  &  Son  or  J.  H.  Rion  had  the  power 
to  appoint  subordinate  agents  or  attorneys,  to  bind  the  principal  in  all  mat- 
ters of  interest,  does  not  fully  appear;  but,  admitting  that  they  had  such 
power,  there  is  n©  evidence  that  Palmer  &  Son  appointed  Graham  as  such 
agent,  and  Mr.  Rion  expressly  states  that  he  had  not  appointed  him  as  such 
agent,  and  Graham  himself  states  that  he  was  never  such  agent.  It  is  true 
the  relation  which  Graham  occupied  was  rather  a  peculiar  one,  and  in  some 
sense  he  seems  to  have  acted  for  the  company,  but  we  do  not  think  that  his 
acts,  under  the  circumstiinces,  were  such  as  to  establish  an  agency  or  an  at- 
torneyship of  a  character  which  would  make  his  knowledge  of  all  matters  af- 
fecting the  company  the  knowledge  of  the  company.  Taking,  then,  the  find- 
ing of  Judge  Pi^ssLEY  on  this  vital  question,  as  a  fact  in  the  case,  it  becomes 
wholly  unnecessary  to  discuss  the  other  question,  as  to  whether  the  informa- 
tion of  Graham,  even  supposing  he  was  attorney,  obtained  as  it  was,  some 
months  before  and  while  \\e  was  acting  as  the  attorney  of  another  party,  etc., 
would  be  notice  to  hia  principal  here. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit  court  be 
afQrmed. 

McIvBR  and  I^IcGowan,  JJ.,  concur. 


(28  S.  C.  606)  HlQGINS  V.  WAIT. 

(Supreme  Cfmri  of  South  Ccurolina.    March  14, 1888.) 

Jui»OMTCNT— By  Default— Vacation. 

A  judgment  by  default  wiU  not  be  vacated  upon  grounds  which  were  a  proper  de- 
fense  to  the  action  itself,  especially  if  the  affidavits  for  and  against  the  motion  are 
conflicting. 


Digitized  by. 


Google 


864  BOUTHliASTERN   REPOBTEB.  [Va. 

Appeal  from  common  pleas  circuit  court  of  Greenville  county;  J.  H.  Hud- 
son. Judge. 

Motion  to  vacate  a  judgment  obtained  by  John  A.  Higgins  against  Alice  A, 
Wait.    Motion  overruled,  and  defendant  appeals. 

W,  X.  Wait,  for  appellant.    Child  &  BoygSt  for  respondent. 

McIVER,  J.  The  plaintiff  in  this  case  recovered  a  judgment  for  foreclosnre 
of  a  mortg&ge  of  real  estate  against  the  defendant,  by  default,  and  this  was  a 
motion  to  vacate  such  judgment  upon  the  several  grounds  set  out  in  the  record* 
which,  under  the  view  we  take,  need  not  be  repeated  here.  The  motion  was 
heard  upon  affidavits  of  the  appellant,  with  counter-affidavits  on  behalf  of  the 
respondent,  and  the  circuit  judge,  holding  that  the  appellant  had  failed  to  make 
a  sufficient  showing  for  the  pui*pose,  refused  the  motion,  and  this  appeal  was 
taken  from  the  order  refusing  the  motion. 

This  being  a  motion  addressed  to  the  discretion  of  the  circuit  judge,  this 
court  will  nut  interfere  unless  there  has  been  some  abuse  of  such  discretion, 
which  certainly  was  not  the  case  in  the  present  instance.  The  statements 
made  in  the  affidavits  submitted  were  conflicting,  and,  when  that  is  the  case, 
this  court  rarely,  if  ever,  disturbs  the  conclusion  reached  in  the  circuit  court. 
But,  in  addition  to  this,  it  seems  to  us  that  the  grounds  upon  which  appellant 
rested  her  motion  were  proper  grounds  of  defense  to  the  action,  and  that  she, 
having  neglected  to  interpose  any  defense,  and  allowed  judgment  to  go  against 
her  by  default,  cannot  now  avail  herself  of  such  grounds  on  a  motion  to  set 
aside  the  judgment.  The  judgment  of  this  court  is  that  the  order  appealed 
from  be  affirmed. 

SiHPSON»  C.  J.,  and  McGowan,  J.,  concur. 

(84  Va.  492) 

Waller  et  aZ,  v.  Ck)MMONWEALTH. 
{Swpreme  Court  of  Appeals  of  Virginia.    February  9, 1888.) 

1.  IimiOTMENT— FaILUBB  TO  PRESENT— LIMITATION  OF  TiMB— CrIM.  CODB  VA. 

It  is  Bufflcientf  under  Grim.  Code  Va.,  which  provides  that  a  person  shall  be  dia- 
cbarged  from  imprisonment  if  not  indicted  before  the  end  of  the  second  term  after 
his  arrest,  that  the  prisoner  has  been  indicted  every  term  of  court,  though  for  a  dif- 
ferent crime  from  that  for  which  he  was  finally  tried. 

3.  Criminal  Law— Examination— Warrant  for  Arrest. 

Where^a  party  is  in  custody  it  is  not  necessary  that  a  formal  warrant  of  arrest 
should  be  issued  before  he  can  be  legally  examined  on  the  charge  contained  in  the 
indictment. 
8.  Jury— IsBTJR  of  Venire  Facias— Disqualification  of  Judge. 

Where  a  judge  certified  that  he  was  incompetent,  by  reason  of  connection,  to  try  a 
case,  but  furnished  a  list  of  names  and  issued  a  venire  facias  for  a  jury,  which  was 
quashed  by  the  trial  judge,  who  issued  a  new  venire^  using  the  same  names,  it  will 
be  presumed  that  he  used  due  discretion  in  selecting  the  names. 

4.  Same — Venire — ^From  Bt-8tani>ers — Criminal  Code  Va. 

Under  Crim.  Code  Va.  p.  840,  §  4,  which  provides  that  when  a  sufficient  number 
of  jurors  are  not  obtained  from  the  regular  panel,  the  judge  shall  issue  a  venire  to 
summon  from  the  by-standers  or  from  a  list  furnished  by  the  court,  it  is  not  neces- 
sary to  furnish  a  list  with  a  venire  to  summon  from  the  by-etanders. 
&  Criminal  Law— Change  of  Venue — Requisites. 

A  motion  for  a  change  of  venue  wiU  not  be  granted  when  it  has  not  been  pre- 
ceded by  a  motion  for  a  change  of  venire. 
fi.  Same- Proof  of  Identity. 

In  a  trial  for  felony,  the  defendant  is  entitled  to  an  instmotion  that  his  identity 
with  that  of  the  party  committing  the  crime  must  be  established  beyond  a  reasona- 
ble doubt,  and  it  is  improper  to  give  an  instruction  which  may  lead  the  jury  to  be- 
lieve that  they  may  be  satisfied  with  a  less  degree  of  proof. 
7.  Same. 

On  a  trial  for  a  felonious  assault,  alleged  to  have  been  committed  in  the  perpetra- 
tion of  a  larceny,  the  only  inculpatory  facts  established  were  a  larceny  of  money,  the 
flight  of  the  accused,  ana  their  pretended  ignorance  of  the  crime  after  being  told  of 
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the  facts.  The  aocused  showed  that  the  assailed  party  was  a  person  of  very  violell^ 
temper,  and  that  when  angry  people  had  better  keep  out  of  his  way;  that  after  the 
assault  he  went  about  in  a  violent  passion  with  a  gun  and  stick :  and  alleged  this  as 
their  reason  for  flight.  It  was  impossible  to  identify  either  by  sex  or  person  the 
accused  as  the  parties  committing  the  assault.  Held  not  sufficient  to  support  a 
conviction. 
Lact,  J.,  dissenting. 

Appeal  from  Spottsylvania  county  court;  W.  S.  Barton,  Judge. 
/.  B.  8ener  and  A,  H,  Dickenson^  for  plaintiffs  in  error.     The  Attorney 
QeneraU  for  the  Commonwealth. 

HiNTON,  J.  The  plaintiffs  in  error,  Mary  D.  WaUer  and  Jennie  Boggs, 
were  arrested,  examined,  and  sent  on  to  be  tried  for  a  house-breaking  with  in- 
tent to  kill  and  rob,  charged  to  have  been  committed  by  them  on  the  llth 
June,  1886.  On  the  the  5th  day  of  July,  1886,  they  were  indicted  for  burg- 
lary and  grand  larceny,  and  they  were  held  under  these  indictments  until  the 
7th  of  December  in  the  same  year,  when  the  third  grand  jury  which  had  met 
since  their  arrest  indicted  them  for  a  felonious  assault.  Upon  this  last-men- 
tioned indictment  they  were  tried,  convicted,  and  sentenced,  whereupon  they 
applied  to  the  judge  of  the  circuit  court  of  Spottsylvania  for  a  writ  of  error, 
which,  being  refused,  they  applied  for  and  obtained  a  writ  of  error  from  one 
of  the  judges  of  this  court.  They  now  assign  various  errors  in  the  proceed- 
ings aud  judgment  of  the  county  court,  the  most  of  which  are  merely  techni- 
cal and  without  merit.  The  most  important  of  these,  however,  will  be  briefly 
noticed  In  the  order  in  which  they  are  assigned. 

Their  first  assignment  of  error,  is  that  the  court  erred  in  refusing  to  quash 
this  indictment  and  to  discharge  the  prisoners  from  custody,  because  it  was 
not  found  until  the  third  term  at  which  a  grand  jury  was  impaneled  after 
their  arrest.  This  contention,  however,  is  founded  upon  a  plain  misconcep- 
tion of  the  meaning  of  the  statute.  It  was  never  contemplated  by  the  framers 
of  the  act  that  persons  in  jail,  charged  with  crime,  should  be  discharged  from* 
inprisonmeht  if  the  indictment  upon  which  they  are  tried  was  not  found  be- 
fore the  end  of  the  second  term,  but  only  that  they  should  be  discharged 
if  no  indictment  should  be  preferred  against  them  before  the  expiration  of 
such  term.  This  is  apparent  from  a  mere  reading  of  the  statute  itself.  It 
says:  "A  person  in  jail  on  a  criminal  charge  shall  be  dismissed  from  impris- 
onment if  a  presentment,  indictment,  or  information  be  not  found  or  filed 
against  him  before  the  end  of  the  second  term  of  the  court  at  which  he  is  held 
to  answer,  unless, "  etc.  The  simple  requii*em&nt  of  the  statute  is  that  some 
indictment  shall  be  found  before  the  end  of  the  second  term,  or  else  the  ac- 
cused shall  be  discharged  from  imprisonment,  although  liable  to  be  again  ar- 
rested and  tried  upon  any  indictment  that  maybe  subsequently  found  against 
them.  Manifestly  the  present  case  does  not  fall  within  the  statute,  for  here 
the  accused  were  indicted  by  the  first  grand  jury  that  met  after  their,  arrest, 
and  the  commonwealth  has  only  done  what  she  had  the  clear  right  to  do,  ex- 
ercised her  election  as  to  the  indictment  upon  which  the  prisoners  should  be 
tried. 

The  next  assignment  of  error  is  that  they  were  tried  upon  the  indictment 
charging  them  with  a  felonious  assault,  without  being  first  accorded  the  "ex- 
amination allowed  by  section  15  of  the  Criminal  Code,  (Acts  1877-78,  p.  336, 
§  15.)  This  objection  assumes  that  it  was  a  necessary  prerequisite  to  the  va- 
lidity of  the  examination  which  was  had.  that  there  should  have  been  a  war- 
rant of  arrest  actually  issued  by  the  presiding  judge.  Such,  however,  is  not 
the  case.  A  formal  warrant  is  only  required  by  the  statute  where  the  accused 
is  at  large.  Here  the  accused  were  in  confinement  and  in  the  power  of  the 
court,  and  the  order  of  the  court  commanding  the  sheriff  to  take  the  prisoners 
before  a  justice  of  the  peace,  there  to  be  examined  on  the  charge  contained 
in  the  indictment,  was  all  that  could  possibly  be  required.    Being  in  custody. 
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there  was  no  necessity  for  a  warrant  of  arrest*  and  the  indictment  and  order 
of  court  advised  both  the  prisoners,  and  the  justice  before  whom  they  were 
carried,  of  the  offense  with  which  the  accused  were  charged  as  clearly  and 
distinctly  as  a  warrant  could  have  done. 

The  third  objection  urged  on  behalf  of  the  plaintiffs  in  error  is  that  although 
the  judge  of  the  county  court  had  entered  of  record  that,  by  reason  of  his  con- 
nection with  the  case,  he  deemed  it  improper  that  he  should  preside  at  the 
trial  thereof,  yet  that  he  issued  an  order  to  the  sheriff  to  summon  a  jury  to 
try  the  case  frOm  a  list  which  he  had  himself  furnished.  But  this  error,  if  it 
l)e  an  error,  which  I  exceedingly  doubt,  was  cured  by  the  fact  that  Judge 
MoNCXJRE,  who  presided  at  the  trial,  quashed  the  venire  facias  issued  by  order 
of  Judge  Waller,  and  ordered  another  to  be  issued,  furnishing  a  list  of  his 
own;  and  it  was  from  this  last  list  that  the  jury  was  chosen.  And  although 
it  is  true  that  the  individuals  composing  the  list  furnished  by  Judge  Moncure 
were  the  same  that  composed  the  lists  furnished  by  Judge  Waller,  that  cir- 
cumstance is  immaterial;  for  if  those  persons  were,  in  the  opinion  of  Judge 
MoNCURB,  competent  and  suitable  jurors,  the  mere  fact  that  they  had  been 
previously  selected  by  another  judge  could  not  render  them  incompetent  or 
unsmtable.    MitchelVs  Case,  83  Grat.  861. 

The  next  objection  is  without  merit  and  is  only  noticed  to  prevent  its  being 
urged  upon  some  probable  future  occasion.  It  is  that  failing  to  secure  a  suffi- 
cient number  of  venire-men  from  those  summoned  by  the  sheriff,  the  judge 
then  ordered  an  alias  writ  for  four  jurymen  to  be  chosen  by  the  sheriff  from 
the  by-standers  without  giving  the  sheriff  a  list  of  by-standers  from  whom  the 
four  were  to  be  taken,  "contrary  to  the  rightful  meaning  of  section  4"  of  the 
Criminal  Code,  (Acts  1877-78,  p.  340,  §  4.)  In  so  doing  the  court  did  not 
act  contrary  to  the  meaning  of  that  section,  but  in  accordance  with  its  ex- 
pressed requirements.  The  language  of  the  section  is  that  "in  any  case  of 
felony,  when  a  sufficient  number  of  jurors  for  the  trial  of  the  case  cannot  be 
had  from  those  summoned  and  in  attendance,  the  court  may  direct  another 
venire  facias  t  and  caused  to  be  summoned  from  the  by-standers  or  from  a  list 
to  be  furnished  by  the  court  so  many  persons  as  may  be  deemed  necessary  to 
complete  the  jury." 

The  next  assignment  of  error  is  the  refusal  of  the  court  to  change  the  venue, 
but  there  is  nothing  in  this  objection.  As  this  coui-t  has  repeatedly  held,  this 
motion  should  have  been  preceded  by  a  motion  for  a  change  of  venire;  and 
this  not  having  been  done,  and  an  impartial  j[ury  having  in  fact  been  obtained 
in  the  county,  the  conclusive  presumption  is  that  the  motion  for  a  change  of 
venue  was  unfounded.    Joyces  Case,  78  Va.  287 ;  WrighVs  Case,  33  Grat.  880. 

Just  before  the  case  was  given  to  the  jury,  nine  instructions  were  asked  on 
behalf  of  the  accused,  three  of  which,  viz.,  Nos.  1,  5,  and  8,  were  given  sub- 
stantially as  asked,  while  Nos.  3,  4,  6,  7,  and  9  were  refused.  In  this  action 
of  the.  court  we  perceive  no  error,  for  the  instructions  refused  are  manifestly 
misleading  in  the  form  in  which  they  were  asked,  or  irrelevant,  and  those 
given  presented  the  propositions  embodied  in  them  certainly  as  strongly  as 
the  prisoners  were  entitled  to  have  those  propositions  presented.  But  the 
court  also  refused  to  give  the  second  instruction  as  asked  by  the  accused,  and 
gave  in  lieu  thereof  an  instruction  of  its  own.  In  this  we  think  it  erred. 
The  object  of  the  second  instruction  was  to  present  to  the  jury  the  proposition 
that  the  identity  of  the  accused  with  the  persons  who  committed  the  assault 
should  be  established  beyond  reasonable  doubt.  To  refuse  this  instruction 
and  give  in  lieu  thereof  the  one  which  it  gave  was  calculated  to  create  the 
impression  upon  the  minds  of  the  jury  that  the  identity  of  the  accused  with 
the  perpetrators  of  the  crime  might  be  established  by  a  lesser  degree  of  proof 
than  the  law  requires.  The  court  should  have  given  the  second  instruction 
as  asked,  or  at  least  an  instruction  which  was  plainly  its  exact  equivalent. 

The  court  is  also  of  opinion  that  the  facts  presented  in  the  record  could  not 
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justify  a  verdict  of  conviction  in  tliis  case.  The  only  inculpatory  facts  dis-* 
closed  by  the  certificate*  which  is  extremely  meager,  are  the  larceny  of  the 
money,  the  flight  of  the  accused,  and  the  pretended  ignorance  of  the  accused 
of  the  fact  that  Mr.  Waller  and  his  sister  had  been  assailed  and  beaten  after 
this  fact  had  been  communicated  to  them.  Bui  ail  of  these  facts  are  suscepti- 
ble of  reasonable  explanations  furnished  by  the  certificate  of  facts  itself.  The 
evidence  of  the  larceny  was  only  relevant  as  furnishing  a  motive  for  the  as* 
sault.  The  flight  might  have  been  occasioned  by  the  fear  of  punishment;  for, 
as  the  certificate  shows,  W.  S.  £.  Waller  was  a  passionate  man,  who  had  told 
?iis  servants  that  whenever  he  got  in  a  passion  they  had  better  get  out  of  his 
way;  and  on  this  occasion  he  was  not  only  in  a  passion,  but  armed  with  a 
loaded  gun  and  stick,  and  as  to  the  pretended  denial  of  any  knowledge  that 
Mr.  Waller  and  his  sister  had  been  beaten,  that  certainly,  although  plainly  a 
falsehood,  has  not  the  slightest  tendency  to  show  that  they  were  the  guilty 
agents.  On  the  other  hand,  the  absolute  failure  to  identify  either  the  persons 
or  sex  of  the  assailants  is  a  pregnant  circumstance  in  favor  of  the  accused. 
There  is  in  this  case  proof  of  what  may  or  may  not  have  been  a  motive  for  the 
assault,  but  this  does  not  establish  that  the  accused  were  necessarily  the  guilty 
parties.  The  conclusion  of  the  court  therefore  is  that  a  writ  of  error  should 
have  been  awarded  by  the  judge  of  the  circuit  court,  and  that  the  judgment 
of  the  county  court  is  erroneous,  and  must  be  reversed,  the  verdict  set  aside, 
and  the  cause  remanded  for  a  new  trial  to  be  had  therein. 

hJLOYf  J.,  dissenting. 

(84  Va.  489) 

Weiss  «•  Hobbs. 

{Supreme  Court  of  Appeals  of  Vin-qinia^    February  9, 1888.) 

Attachment— Grounds  of— -Sufficiency. 

In  the  trial  of  boLh  matters  of  law  and  fact,  in  the  lower  court;  the  testimony 
of  the  defendant,  taken  by  itself  and  unaffected  by  contradictory  evidence,  or  taken 
in  connection  with  so  much  of  plaintiff^s  evidence  as  is  not  in  conflict  with  it, 
showed  numerous  pending  suits  and  judgments  against  him,  held^  that  these  facts 
sufQciently  prove  that  a  defendant,  who  has  removed  a  portion  and  is  about  to  re- 
move the  remainder  of  his  property,  is  intending  to  so  defraud  his  creditors  as  to 
warrant  an  appeUate  court  in  nndmg  that  a  writ  of  attachment  was  issued  on  suffi- 
cient grounds. 

Error  to  circuit  court,  Greenesville  county. 

John  Lyon,  for  plaintiff  in  error.    R*  B.  Davis,  for  defendant  in  error. 

F AUNTLEROY,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  Greenesville  county,  rendered  on  the  27th  day  of  April,  1886*  in  an  attach- 
ment suit,  in  which  the  appellant,  Henry  W.  Wei^s,  is  plaintiff,  and  Wiley 
J.  Hobbs,  Jr.,  is  defendant.  On  the  2d  day  of  March,  1886,  the  plaintiff, 
Henry  W,  Weiss,  sued  out  an  attachment  under  section  8,  c.  148,  Code  1878, 
against  the  estate  of  the  defendant,  Wiley  J.  Hobbs,  Jr.,  to  recover  the  sum 
of  $1,086.09,  as  set  forth  in  the  bill  of  particulars  filed  therewith,  wliich  said 
attachment  was  duly  levied  and  returned  by  the  officer  to  whom  it  was  di- 
rected and  delivered.  On  the  first  day  of  the  April  term,  1886.  of  the  circuit 
court  the  defendant,  Hobbs,  appeared,  and  moved  to  quash  the  said  attach- 
ment upon  the  ground  that  it  was  issued  upon  false  suggestions,  and  without 
sufficient  cause.  Neither  party  desiring  a  jury,  all  questions  of  law  and  fact 
were  submitted  to  the  court,  who,  being  ''of  opinion  that  the  attachment  in 
this  case  was  Issued  upon  false  suggestions,  and  without  sufficient  cause,** 
adjudged  that  "the  same  be  quashed  and  abated,**  and  that  the  plaintiff  pay 
the  defendant  costs,  etc.  To  which  judgment  the  plaintiff  excepted,  and  the 
bill  of  exceptions  sets  forth  all  the  testimony  in  tlie  case,  both  verbal  and  doo- 
uuientary. 
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"The  whole  matter  of  fact  and  law  in  this  case  having  been  submitted  to 
the  court,  neither  party  requiring  a  jury,  and  the  judgment  of  the  court  being 
upon  the  evidence,  which  is  certified  in  the  bill  of  exceptions  as  being  all  the 
evidence  in  the  cause,  the  bill  of  exceptions  must  be  regarded  as  a  demurrer 
to  the  evidence  by  the  plaintiff  in  error,  {ffodges^  ExW  v.  Bank,  22  Grat.  51; 
Dobson  v.  CulpepeTt  23  Grat.  352.]  And  the  plaintiff  in  error,  the  exceptor, 
must  be  t^iken  to  have  admitted,  as  in  case  of  a  demuner  to  evidence,  all  that 
could  be  reasonably  inferred  by  a  jury  from  the  evidence  given  by  the  plain- 
tiff [or  exceptee]  below,  and  to  have  waived  all  the  evidence  on  his  part  which 
contiicts  with  it,  or  which  tends  to  establish  a  case  inconsistent  with  the  case 
proved  by  it."  Backhouse's  ExW  \.8elden,  29  Grat.  586,  citing  Tutt  v. 
Slaughtei^'s  Adm*r,  5  Grat.  364.  We  are  of  opinion  that,  applying  this  rule 
to  the  evidence  in  this  case,  the  testimony  of  the  exceptee  himself  upon  his 
cross-examination,  taken  by  itself  and  unimpeached,  and  unaffected  by  con- 
tradictory evidence,  or  taken  in  connection  with  so  much  of  the  exceptor's  ev- 
idence as  is  not  in  conflict  with  it,  to- wit,  documentary  evidence  of  the  gen- 
eral indebtedness  of  the  exceptee,  and  the  numerous  pending  suits  and  judg- 
ments against  him,  and  the  deeds  of  trust  and  other  liens  incumbering  his 
property,  clearly  and  indisputably  prove  the  fact  that  he,  the  said  Wiley  J. 
Hobbs,  defendant,  had  removed,  at  the  time  the  attachment  was  issued  against 
him,  and  was  then  in  the  act  of  removing,  bis  effects  out  of  this  state,  so  that 
there  was  not  even  then  remaining,  within  the  state  of  Yirginiu.  sufficient 
effects  of  the  said  debtor,  Wiley  J.  Hobbs,  defendant  in  the  said  attachment 
suit,  to  satisfy  the  claim  of  the  said  Henry  W.  Weiss,  the  plaintiff  in  the  said 
attachment.  We  are  of  opinion  that  the  attachment  was  properly  sued  out, 
and  that  the  affiant,  Henry  W.  Weiss,  plaintiff  in  said  attachment,  had  good 
and  sufficient  grounds  for  the  belief  that  the  said  Wiley  J.  Hobbs,  his  debtor, 
had  removed  and  was  removing  and  intended  to  remove  his  effects  out  of  this 
state,  so  that  there  would  probably  not  be  therein  sufficient  effects  of  the 
debtor,  the  said  Wiley  J.  Hobbs,  to  satisfy  his  claim  when  *' judgment  is  ob- 
tained therefor,  should  only  the  ordinary  process  of  law  be  used  to  obtain  such 
judgment."  The  circuit  court  erred,  therefore,  in  deciding  and  adjudging 
that  the  attachment  was  sued  out  upon  false  suggestions  and  without  suffi- 
cient cause,  and  in  quashing  the  said  attachment  and  giving  costs  against  the 
said  plaintiff. 

The  said  judgment  is  therefore  reversed  and  annulled,  and  the  cause  re- 
manded to  the  circuit  court  of  Greenesville  county,  with  instructions  to  pro* 
ceed  in  accordance  with  this  opinion.    Eeversed. 


(83  Va.  361) 

Mills*  Adm'r  et  al*  v.  Tallet^s  Adm'b. 
(Supreme  Court  of  Appeals  of  VirginUu    March  24, 1887.) 

EZSCUTOBS  AND  ADHINISTRATOBS— LIABILITY— FaILUBE  TO  ReALIZB  AsSBTS. 

An  administrator  placed  a  due-bill  in  the  hands  of  an  attorney  for  oollectloiL  The 
attorney  negligently  suffered  it  to  run  out  of  date,  and  also  made  an  alteration  in  it 
of  which  the  administrator  had  knowledge,  but  the  administrator  did  not  attempt 
to  collect  it  of  the  attorney.  Held  that,  although  the  administrator  was  not  neg- 
ligent in  the  selection  of  the  attorney,  he  Ls  liable,  in  the  absence  of  proof  that  the 
attorney  was  insolvent. 

Appeal  from  circuit  court,  Hanover  county;  W.  S.  Babton*  Judge. 

Action  by  Joseph  T.  Mills,  administrator  of  Mary  J.  Mills,  et  a2.,  against  J. 
L.  Deitrick,  administrator  of  Joseph  Talley,  for  an  amount  uncollected  on  a 
due-bill  belonging  to  the  estate  of  Talley,  Judgment  for  defendant,  and  plain- 
tiff  appeals. 

W.  JS,  Behb  and  E.  H.  CardwelU  for  appellants.  SandSf  Lake  <&  Carter, 
for  appellee. 
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HiNTON,  J.  The  onlj  question  to  be  determined  in  this  case  is  the  liability 
of  Talley's  administrator  for  the  uncollected  balance  of  a  due-bill,  which  was 
lost  by  the  improper  conduct  of  the  attorney  to  whom  it  was  handed  for  col- 
lection in  failing  to  sue  within  the  proper  time,  and  afterwards  in  altering 
said  due-bill.  An  executor  or  administrator  is  usually  regarded  as  standing 
in  the  position  of  a  gratuitous  trustee,  and  is  only  responsible  for  plain  acts 
of  negligence  or  misconduct  imputable  to  himself.  Hence,  where  the  execu- 
tor or  administrator,  in  the  exercise  of  good  faith  and  ordinary  discretion  and 
care,  intrusts  claims  due  the  estate  to  competent  counsel  in  good  standing  for 
collection,  he  is  not  liable  personally  for  any  loss  occasioned  by  the  negligence 
or  misfeasance  of  such  attorney,  even  if  the  attorney  should  collect  the  money, 
and  apply  it  to  his  own  use,  and  become  insolvent.  Schouler,  Ex'rs,  §  321; 
Whart.  Keg.  (2d  Ed.)  §  520;  Rayner  v.  Pearsall,  3  Johns.  Ch.  584;  Christy 
V.  McBridCf  1  Scam.  75;  2  Lomax,  Ex'rs,  888.  He  qualified  as  administrator 
of  Joseph  Talley,  in  January,  1870,  and  within  a  month  thereafter  placed  a 
due-bill  of  A.  W.  Nolting  (the  cause  of  the  dispute)  for  81,000,  dated  June  12, 
1860,  and  received  from  his  attorney  in  September,  1870,  8600,  which  had 
been  collected  on  this  claim..  Now,  applying  these  familiar  principles  to  the 
facts  of  the  case,  it  is  clear  that  this  administrator  was  guilty  of  no  fault  in 
the  selection  of  counsel.  The  attorney  selected  was  a  lawyer  of  acknowledged 
ability,  and  of  fair  reputation,  and  the  administrator  had  the  right  to  rest 
with  confidence  in  the  belief  that  he  would  do  all  that  was  necessary  to  pre- 
vent the  claim  from  running  out  of  date,  and  to  insure  its  collection,  until 
some  circumstance  arose  to  cast  suspicion  on  his  conduct;  and  we  must  there- 
fore hold  that  there  was  no  fault  imputable  to  the  administrator,  either  in  the 
selection  or  retention  of  his  attorney,  until  he  was  made  aware  of  the  fact 
that  he  had  allowed  this  claim  to  run  out  of  date  without  bringing  suit.  But 
the  failure  of  the  attorney  to  bring  suit  within  the  time  fixed  his  liability  for 
the  debt,  and  as  soon  as  the  administrator  became  aware  of  that  fact  it  became 
his  duty  to  discharge  his  attorney,  and  to  seek  to  make  the  money  out  of  him. 
Exactly  when  the  administrator  first  ascertained  this  fact  does  not  appear. 
It  is  not  improbable,  although  it  is  insisted  otherwise,  that  it  was  somewhere 
between  February,  1873,  and  March,  1876,  conceding,  however,  that  it  was 
not  until  March,  1877,  when  he  certainly  learned,  not  only  this  fact,  but  the 
additional  fact  that  White  had  undertaken  to  change  the  due-bill  to  a  bond  by 
interlining  the  words,  "  Witness  my  hand  and  seal. "  It  certainly  then  became 
his  duty  to  promptly  dismiss  him,  and  to  institute  pioper  proceedings  to  re- 
cover damages  of  him.  If  he  had  done  so,  it  by  no  means  appears  that  the 
money  might  not  have  been  then  made  out  of  him.  He  was  certainly  not 
openly  and  notoriously  insolvent,  and  it  is  shown  in  this  record,  by  the  testi- 
mony of  the  witness  Waddill,  that  he  made  a  debt  of  $650  out  of  him  as  late 
as  the  early  part  of  that  year.  Under  these  circumstances,  it  was  the  duty  of 
the  administrator  to  have  brought  suit  against  his  attorney,  and  for  his  neg- 
ligence in  this  respect  he  must  be  held  liable. 

The  decrees  appealed  from  must  be  revei-sed,  and  the  cause  must  be  re- 
manded to  the  circuit  court  of  Hanover  county,  to  be  further  proceeded  in  to 
Anal  decree  in  accordance  with  the  views  herein  expressed* 

Lewis,  P.,  absent. 

(83  Va.  355) 

Glarkb  v.  City  of  Richmond. 
{Supreme  Court  of  Appeals  of  VirQinia,    March  17, 1888.) 

L  Nboliobnoe— Dakgerous  Premibbs— Trespassbrs. 

PlaintifF,  while  walking  along  the  top  of  a  private  coping  adjoining  a  public  side- 
walk of  a  municipal  corporation,  fell  therefrom  into  an  excavation  made  by  the 
dty.  Ifeld,  that  ne  was  a  trespaeser,  and  could  not  recover  for  the  injuries  sus- 
tained. 

v.5s.£.no.6 — 24 
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2.  INFAXCT— Neqligenob— Structubsb  Likblt  to  Allubb— Dutt  to  Guard. 

A  stone  coping  adjacent  to  a  public  sidewalk  Is  not  an  enticing  stracture,  within 
the  meaning  of  the  rule  which  holds  persons  liable  for  damages  if  they  neglect  to 
erect  suitable  barriers  around  dangerous  objects  near  the  streets  and  sidewalks, 
.  likely  to  allure  children  to  their  hurt.^ 

Error  to  circuit  court  of  city  of  Hichmoud. 

W.  W.  cfe  B.  F.  Crump,  for  plaintiff  in  error.  C.  F.  Meredith,  for  defend- 
Ant  in  error. 

HiNTON,  J.  '  This  is  an  action  of  tort  brought  by  Frank  A.  Clarke,  an  in- 
fant of  tender  years,  who  sues  by  bis  next  friend,  against  the  city  of  Rich- 
mond, to  recover  damages  for  injuries  sustained  by  him  in  falling  into  an  open 
area  which  it  is  charged  the  city  allowed  to  remain  without  a  sufficient  bar- 
rier. There  was  a  demurrer  to  the  declaration,  and  each  count  thereof,  which 
being  overruled,  the  parties  went  to  trial,  when  the  jury  found  a  verdict  for 
the  defendant.  The  plaintiff  now  complains  that  the  court  erred  to  his  prej- 
udice in  refusing  to  give  certain  instructions  asked  for  by  him,  and  in  giving 
the  instruction  which  it  gave. 

The  bill  of  exceptions,  and  there  is  only  one  in  the  case,  does  not  contain 
all  the  evidence  given  at  the  trial,  but  enough  of  it  to  exhibit  in  the  estima- 
tion uf  the  plaintiff  the  relevancy  of  the  instructions  asked  for  by  him  to  the 
facts  of  the  case,  yet  meager  as  this  statement  of  the  evidence  is  it  is  suffi- 
ciently full  to  disclose  the  fact  that  the  plaintiff  can  in  no  event  be  entitled 
to  recover.  Without,  therefore,  stopping  to  consider  the  action  of  the  court 
in  the  matter  of  the  instructions,  and  assuming,  for  the  purposes  of  the  argu- 
ment, that  the  gravamen  of  the  plaintiff's  complaint  has  been  fully  established, 
I  shall  proceed  to  state,  as  briefly  as  possible,  the  grounds  upon  which  this 
opinion  rests.  It  appears,  from  the  bill  of  excepcions,  that  the  city  of  Kich- 
mond  had  been  engaged  for  several  months  prior  to  the  date  of  the  accident 
in  elevating  the  grade  of  Fourth  street  between  Byrd  and  Canal  streets,  and 
that  this  work  was  nearly  completed  on  the  1st  of  October.  1883;  about  which 
time  the  owner  of  four  tenement  houses  fronting  on  Fourth  street,  and  ad- 
joining the  corner  of  Byrd  street,  determined  that  he  would  at  the  same  time 
enlarge  an  area  in  front  of  his  bouses,  which  was  then  three  feet  wide  and 
several  feet  deep.  As  the 'city  wished  to  utilize  the  earth  to  be  obtained  from 
the  new  area,  the  digging,  by  agreement,  was  done  by  the  city  hands  as  apart 
of  the  work  on  the  street.  On  the  area  thus  enlarged,  the  owner,  one  Truman 
A.  Parker,  constructed  along  the  line  of  this  sidewalk  a  substantial  brick  wall, 
and  surmounted  the  same  with  a  granite  coping.  The  top  of  the  coping  was 
at  least  fifteen  inches,  and  probably  over  two  feet,  above  the  general  level  of 
the  sidewalk.  Such  being  the  condition  of  the  area  on  the  morning  of  the  ac- 
cident, the  plaintiff,  a  child  six  years  of  age,  but  small  of  stature,  not  being 
above  three  feet  high  at  most,  who  had  been  sent  on  an  errand,  came  up  this 

*  The  owner  of  property  is  under  naobllgation  to  keep  it  In  a  condition  which  will  in- 
sure the  safety  of  persons  who  go  upon  it  without  his  license  or  invitation.  Schmidt  v. 
Distilling  Co.,  (Mo.)  1  S.  W.  Rep.  805,  2  S.  W.  Rep.  417;  City  of  IndianapoUs  v.  Emmel- 
man,  (Ind.)  9  N.  E.  Rep.  155.  One  is  under  no  duty  to  a  mere  trespasser  to  keep  his 
premises  safe,  though  the  latter  is  an  infant,  Frost  v.  Railroad,  (N.  H.)  9  Atl.  Rep.  790; 
Klix  v.  Nieman,  (Wis.)  82  N.  W.  Rep.  228 ;  but  he  is  under  such  obUgatlon  to  those  who 
are  expressly  or  impliedly  induced  or  allured  to  go  irpon  it,  Crogan  v.  Schiele,  (Ck)nn.) 
1  Atl.  Rep.  899:  Toomey  v.  Sanborn,  (Mass.)  UN.  E.  Rep.  921;  and  he  cannot  place 
any  dangerous  thing  unguarded  so  near  the  public  way  as  to  endan^r  persons  thereon 
without  liability  to  persons  injured  thereby,  Schmidt  v.  Distilling  Co.,  sujyra;  01^  of 
Indianapolis  v.  Emmehnan,  (Ind.)  9  N.  E.  Rep.  155:  Elhron  v.  Brock,  (Mass.)  11  N.  E. 
Rep.  74b;  nor  keep  it  unguarded  on  his  premises,  ii  it  is  likely  to  attract  children,  or 
with,  the  knowledge  that  children  are  in  the  habit  of  resorting  to  it  JDd.j  Railway  Co. 
/.  Styron,  (Tex.)  1  S.  W.  Rep.  161 :  Powers  v.  Harlow,  (Mich.)  19  N.  W.  Rep.  257.  One 
is  under  no  obligation  to  render  bis  premises  safe  for  any  purpose  for  which  he  oould 
not  reasonably  anticipate  that  they  would  be  used.    Armstrong  v.  Medbury,  (Mich.)  84 
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sidewalk,  using  the  walkway  until  near  the  end  of  the  square,  when  of  his 
own  motion  he  got  on  top  of  the  wall,  and,  while  standing  or  walking  thereon, 
fell  into  the  area,  thereby  sustaining  the  injuries  for  which  he  sues.  Is  there 
a  right  of  recovery  In  such  a  case? 

It  is  well  settled  in  this  state  that  a  municipal  corporation,  which  has  by  its 
charter  the  power  to  lay  out,  improve,  light,  and  keep  its  streets  in  order,  is 
liable  in  damages  to  any  person  who  may  sustain  injuries  by  reason  of  tlie 
neglect  of  such  corporation  to  keep  its  streets  in  a  proper  and  safe  condition. 
In  such  cases  the  duty  of  the  corporation  to  repair,  and  its  liability  for  inju- 
ries caused  by  defective  streets,  is  deduced  from  the  special  and  exclusive 
powers  conferred  upon  the  corporation  with  respect  to  its  streets,  and  from 
the  means  which,  by  taxation  and  local  assessments,  the  law  places  at  its  dis- 
posal to  enable  it  to  discharge  this  duty.  Noble  v.  City  of  Richmond^  31  Grat. 
275;  2  Dill.  Mun.  Corp.  §  789.  And  it  is  equally  well  settled  that  where  the 
corporation  permits  an  excavation  to  remain  unfenced  or  without  proper 
guards,  in  such  close  proximity  to  the  highway  as  that  one  riglitf ully  using 
it  may,  without  any  fault  on  his  part,  but  as  the  result  of  an  unintentional 
deviation  or  an  accidental  misstep,  sustain  injury  by  falling  into  such  exca- 
vation, such  corporation  or  city  will  be  also  liable.  Coupland  v.  Uarding- 
haniy  3  Camp.  898;  Jarvis  v.  Dean,  11  Moore,  854;  Barnes  v.  Ward,  67  E. 
C.  L.  400;  Zettlei'  v.  City  of  Atlanta,  66  Ga.  195;  Bassett  v.  City  of  St. 
I  Joseph,  53  Mp.  299.     But  in  these  cases,  in  order  to  render  the  corporation 

liable  for  injuries  occasioned  by  such  excavation,  the  excavation  mustsub- 
I  stantially  adjoin  the  highway,  so  that  one  making  a  false  step,  or  aifected  by 

'  sudden  giddiness,  might  be  thrown  in  the  excavation.     Hardta^tle  v.  Rail- 

\  road  Co.,  4  Hurl.  &  N.  67 ;  Binks  v.  Railroad  Co.,  113  £.  C.  L.  242;  Hadley 

\  V.  Taylor,  L.  B.  1  C.  P.  54. 

But  if,  in  order  to  reach  the  place  of  danger,  the  party  injured  must  become 
I  an  intruder  or  trespasser  upon  the  premises  of  another,  the  case  will  be  dif- 

I  ferent;  for  in  such  case  there  is  no  breach  of  duty  from  which  the  liability  to 

I  respond  in  damages  can  result.    From  what  has  been  said,  it  is  pei-fectly  ob- 

I  vious  that  the  present  casedoes  not  fall  within  the  principle  announced  above; 

j  for  here  the  wall  and  coping  may  be  said  to  have  furnished  the  plaintiff  an 

I  ample  barrier,  so  long  as  he  was  using  the  sidewalk  for  purposes  of  travel. 

I  It  is  equally  impossible  to  maintain  the  liability  of  the  corporation  upon  the 

I  second  ground  suggested  by  the  plaintiff's  counsel,  namely,  that  it  was  neg- 

ligence in  the  corporation  to  have  a  place  so  enticing  and  alluring  to  children 
thus  exposed  without  barriers.  The  obligation  of  municipal  corporations  to 
erect  barriers  around  areas  adjoining  or  extending  into  its  sidewalks  or  high- 
ways grows  out  of  the  duty  which  rests  upon  municipal  corporations  to  main- 
tain their  streets  and  sidewalks  in  safe  condition  for  those  who  may  be  right- 
!  fully  using  them,  whether  they  be  grown  persons  or  children,  but  this  duty 

cannot  be  held  to  extend  to  the  protection  of  children  against  every  sudden 
freak  that  may  possess  them.  Corporations  have  indeed  been  held,  in  some 
instances,  liable  for  a  failure  to  adopt  suitable  precautions  and  safeguards  to 
protect  children  against  turn-tables  and  dangerous  machines  which  they  have 
permitted  to  remain  sufficiently  near  their  streets  and  sidewalks  to  allure  and 
entice  children  into  using  them  to  their  hurt;  but  no  case,  so  far  as  we  are 
aware,  has  gone  to  the  extent  of  holding  a  municipal  corporation  liable  in 
damages  to  a  child  who  had  left  the  street  or  highway,  and  suffered  an  injury 
as  a  consequence  of  his  having  climbed  upon  a  structure  entirely  without  its 
traveled  limits,  and  fallen  therefrom.  Railroad  Co.  v.  Stout,  17  Wall.  657; 
Keffe  y.  Railtoay  Co.,  21  Minn.  207;  Railvxiy  Co.  y.  Fitzsimmor^,  22  Kan. 
690.  The  same  reasons  which  would  warrant  us  in  holding  the  defendant 
liable  here  would  authorize  us  to  hold  a  corporation  liable  for  an  injury  suf- 
fered by  a  child  who  had  climbed  upon  a  building  in  process  of  construction 
without  the  highway,  and  sustained  injuries  in  filing  therefrom. 
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We  are  of  opinion  that  there  is  no  liability  upon  the  defendant  in  this  case, 
and  this  makes  it  unnecessary  for  us  to  consider  whether  the  court  erred  in 
refusing  the  instructions  asked  by  the  plaintiff.  It  follows  also  that  the  plain- 
tiff was  not  entitled  even  to  the  instruction  given  by  the  court,  and  that  he 
could  not,  therefore,  have  been  prejudiced  thereby. 

The  judgment  of  the  court  below  is  right,  and  must  be  affirmed* 

Lewis,  P.,  absent. 

(83  Va.  365)  ^  «  .     «    . 

Barnum  9.  Barntjh's  Ex^x. 
(Supreme  Court  of  Appeals  of  Virginia.    March  81, 18S7.) 

L  AFFHAIr-REYIBW  ON  APPBAL— FlITOING  OF  JURT. 

In  a  suit  to  set  aside  deeds  for  fraud,  the  case  had  been  remanded  on  appeal  for 
the  trial  of  Issues  made  up,  and  upon  such  trial  they  were  found  for  the  plaintifl. 
Held,  that  the  appellate  court  will  not  interfere  with  the  finding  of  the  jury  unless 
there  is  no  evidence  to  support  it.  ' 

9l  Fraud— Evidence  to  Suppobt  Finding  of. 

An  action  was  broue^ht  by  a  mother  against  her  son,  to  set  aside  deeds  for  fraud, 
through  which  defendant  claimed  title  to  land  of  his  uncle,  plaintiff *s  brother.  On 
the  morning  after  the  nucleus  death,  defendant  presented  a  written  request  to  plain- 
tiff, with  deceased's  name  signed  thereto,  asking  her  to  convey  to  defendant  the 
land  in  controversy.  Defendant  afterwards  presented  to  a  comparative  stranger  to 
the  deceased  what  purported  to  be  a  deed  for  the  same  land,  to  the  stranger,  by  the 
deceased,  written  by  dfefendant,  with  defendant's  certificate  of  acknowledgment  as 
justice  of  the  peace,  and,  representing  that  deceased  had  done  this  for  the  purpose 
of  passing  title  to  defendant,  obtained  from  the  stranger  a  conveyance  of  tne  same 
land  to  himself.  At  the  same  time  defendant  had  in  his  possession,  ready  for  exe- 
cution, and  in  his  own  handwriting,  an  unexecuted  deedTfrom  plaintiff  to  himself 
for  the  same  land.  Held  sui&cient  evidence  to  support  a  finding  of  a  j  ury  that  there 
was  fraud. 

Appeal  from  circuit  court  of  city  of  Alexandria. 

Action  by  Lois  Barnum  against  Harman  S.  Barnum,  to  set  aside  deed  for 
fraud.  Judgment  for  plaintiff,  and  defendant  appeals.  Lois  Barnum  having 
died,  the  appeal  is  prosecuted  against  her  executrix. 

Chas.  E,  atuart,  for  appellant.    S.  F.  Beach,  for  appellee. 

HiNTON,  J.  This  is  the  second  appeal  in  this  cause.  The  suit  whs  brought 
to  set  aside,  as  fraudulent  and  void,  certain  instruments  by  which  Harman 
S.  Barnum,  the  appellant,  claimed  to  have  acquired  the  ownership  of  one-half 
of  the  estate  of  which  his  uncle,  Levi  Doming,  of  the  county  of  Fairfax,  died 
possessed.  At  the  hearing  of  the  cause  on  the  16th  day  of  December,  1879. 
the  circuit  court  of  Fairfax  entered  a  decree  dismissing  the  bill,  on  the  ground 
that  the  allegation^  of  fraud  was  not  sustained  by  the  evidence,  and,  on  the 
first  appeal  to  this  court,  in  1882,  that  decree  was  reversed,  and  the  cause  was 
remanded,  with  directions  to  try  the  following  issues:  ^^ First.  Whether  the 
deed  filed  with  the  record,  bearing  date  the  12th  day  of  May,  1874,  and  pur* 
porting  to  have  been  executed  and  delivered  by  Levi  Deming,  was  in  fact  so 
executed  and  delivered.  Second.  Whether,  if  said  deed  was  in  fact  so  exe- 
cuted and  delivered,  was  it  or  not  procured  by  fraud  or  undue  influence;  and 
upon  the  trial  of  said  issues  the  appellee  shall  be  entitled  to  open  and  conclude." 
After  the  cause  was  remanded  it  was,  by  consent  of  parties,  removed  to  the 
circuit  court  of  Alexandria  city,  and,  in  that  court,  these  issues  were  tried  by 
a  special  jury,  who  found  a  verdict  for  the  plaintiff,  which  verdict  was  ap- 
proved by  the  court,  which  decreed  accordingly.  The  application  to  this 
court  now  is  to  set  aside  the  verdict  of  the  jury,  on  the  single  ground  that 
there  is  no  evidence  to  support  the  verdict.  But,  in  our  judgment,  there  is 
little  room  in  the  present  case  for  such  a  contention.  The  rule  applicable  to 
appeals  of  this  description  has  been  repeatedly  declared  in  substantially  the 
same  terms.    In  Almond  v.  Wilson,  75  Va.  613,  the  court  says:  **In  this  case 
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we  have  the  report  of  the  commissioner,  the  verdict  of  the  Jury,  and  the  opin- 
ion ot  the  chancellor,  all  concurring,  each  one  of  whom  was  confronted  with 
the  witnesses,  and  had  the  fullest  opportunity  of  testing  their  accuracy,  cred- 
ibility, and  sources  and  means  of  information,  under  the  test  of  a  public 
cross-examination.  Under  such  circumstances  it  would  be  an  unusual  exer- 
cise of  appellate  jurisdiction  for  this  court  to  reverse  the  decree  of  the  circuit 
court.  Such  a  course  would  be  in  violation  of  the  practice  and  rule  of  this 
court  from  the  foundation  of  the  government.  The  cases  on  this  subject  are 
numerous,  and  are  perfectly  familiar  to  the  profession."  And  in  Snouffer^a 
Adrn'r  v.  Hansbiough,  79  Va.  166,  the  court  said:  "In  cases  of  this  character, 
where  there  is  an  utterly  irreconcilable  conflict  between  the  testimony  of  the 
plaintiff  and  defendant,  where  the  proper  solution  of  the  controversy  depends 
upon  the  credibility  of  the  witnesses,  where  the  cause  has  been  remanded  solely 
with  the  view  to  obtain  the  opinion  of  the  jury  as  to  some  paramount  fact 
necessary  to  be  ascertained  before  a  decree  in  accordance  with  the  justice  of  the 
case  and  the  rights  of  the  paities  can  be  rendered;  and  when  the  verdict  which 
has  been  found,  has  received  the  sanction  and  approval  of  the  trial  court,  the 
appellate  court  will  sustain  the  decree,  unless  it  can  see  from  the  record  that* 
something  was  done,  or  omitted  to  be  done,  on  the  trial,  which  might  have 
improperly  influenced  the  jury  in  arriving  at  the  verdict,  or,  at  the  least,  that 
it  is  doubtful  whether,  under  the  facts  of  the  particular  case,  such  a  verdict 
should  have  been  rendered  at  all.  In  every  such  case  it  would  not  only  be 
manifestly  unjust  to  the  individual,  but  at  war  with  a  wise  and  salutary 
course  of  legal  procedure,  to  send  the  case  back,  and  to  subject  the  party  pre- 
vailing to  tne  hazjird  and  uncertainty  of  another  trial,  unless  it  should  be  ap- 
parent to  the  court,  from  the  record,  that  there  had  been  at  least  a  probable 
miscarriage  of  justice,  owing  to  some  illegal  advantage  which  he  may  have 
obtained  on  the  trial."  Now  these  quotations  show  that  the  appellate  court 
is  not  disposed  to  incline  too  ready  an  ear  to  applications  of  this  character, 
and  to  grant  them  only  when  the  plain  justice  of  the  case  requires  that  it 
should  do  so.  But,  apart  from  this  consideration,  we  thinic  that  the  record, 
far  from  sustaining  the  contention  of  the  appellant,  discloses  a  case  of  as  gross 
and  transparent  a  purpose  on  the  part  of  Harman  S.  Barnum  to  defraud  his 
mother,  Lois  Barnum,  of  one-half  of  the  estate  which  came  to  her  from  her 
brother,  Levi  Deming,  as  we  have  ever  seen.  Mrs.  Barnum  was  the  only  sis- 
ter of  Levi  Deming,  and  to  her  he  was,  as  the  evidence  clearly  establishes, 
devotedly  attached.  He  had  long  purposed  that  she  should  heir  all  that  he 
left.  He  barely  endured  his  nephew,  the  appellant  here,  and  permitted  him 
to  remain  on  his  place  only  out  of  regard  for  the  feelings  of  his  sister,  the  ap- 
pellant's mother,  and  the  homeless  situation  of  his  little  daughter.  Yet,  not- 
withstanding all  this,  which  was  known  to  the  appellant,  he  appeared  before 
his  mother,  on  the  morning  after  his  uncle's  death,  with  a  paper  in  the  words 
and  figures  following: 

"To  Lois  Barnum:  1  desire  that  one  equal  undivided  half  of  my  estate, 
both  real  and  personal,  be  conveyed  to  Harman  S.  Barnum,  within  twenty 
days  after  my  decease,  to  be  his  sole  property, 

[Signed]  "Levi  Deming. 

''Fairfax  Coimty,  May  1,  1874." 
—And  urged  her  to  go  at  once  with  him  before  a  magistrate,  and  acknowledge 
a  deed  accordingly.  Failing  in  this,  within  less  than  a  fortnight  thereafter, 
he  goes  to  Mr.  George  A.  Mushbach,  who  was  a  comparative  stranger  to  Mr. 
Deming,  with  a  deed  dated  May  11,  1874,  written  by  himself,  and  with  jiis 
certificate,  as  a  justice  of  the  peace,  of  its  acknowledgment  annexed,  but  pur- 
porting to  be  a  deed  signed  and  acknowledged  by  Levi  Deming  11  days  before 
his  death,  by  which,  in  consideration  of  $3,000,  he  granted  his  entire  estate, 
one-half  to  his  sister,  Lois  Barnum,  and  the  other  half  to  George  A.  Mush- 
bach, of  the  city  of  Alexandria;  and  upon  the  pretense  that  his  uncle  wanted 
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him  I  Harman,  to  have  half  of  his  estate,  and  had  considered  that  the  best 
way  to  accomplish  this  was  to  convey  the  half  to  Muslibach,  to  be  conveyed 
by  him  to  Harman,  obtained  from  Mushbnch  a  deed  reciting  these  state- 
ments, and  conveying  to  said  Harraan  the  half  of  the  estate  which  the  deed 
of  May  11,  1874,  purported  to  convey  Miishbach;  and  while  he  is  doing  all 
this,  as  the  evidence  discloses,  he  has,  lying  in  his  own  bureau  drawer,  a  deed 
all  ready  for  execution,  and  in  his  own  handwriting,  from  Lois  Barnum  to 
Harman  S.  Barnum,  conveying  to  him,  in  consideration  of  $3,000,  "one-half 
of  her  farm,  upon  which  she  resides,  and  which  is  known  as  *  Cottage  Farm,* 
and  the  same  farm  which  belonged  to  the  late  Levi  Deming."  Ck)uld  fraud 
be  made  plainer?  We  think  not.  At  the  time  he  is  tiying  to  obtain  from 
either  his  mother  or  Mr.  Mushbach  one-half  of  this  property  by  means  of  these 
false  and  unworthy  devices,  we  have  his  own  written  declaration  to  the  effect 
that  the  whole  of  that  farm  belonged  to  his  mother  alone.  In  the  face  of  such 
evidence  the  jury  could  not  have  found  any  other  verdict  than  the  one  they 
did,  and  it  cannot  be  disturbed. 

The  decree  of  the  circuit  court  of  the  city  of  Alexandria  must  therefore  be 
affirmed. 

Lbwis»  p.,  absent. 

(83  Va.  380) 

Camp  v.  Norfleet's  Adm'x  et  aZ. 
(Supreme  Cov/rt  of  Appeals  of  Virginia.    May  5, 1887.) 

Vbnbor  and  Vendeb— Depicienct  in  Quantitt— Abatement  of  Pubchase  Price. 
Two  tracts  of  land  were  supposed  by  both  vendor  and  vendee  to  contain  892 
acres.  Both  before  and  at  the  oate  of  the  execution  of  the  deed  a  diagram  was  re- 
ferred to  by  botii  to  ascertain  the  number  of  acres.  Held,  that  upon  the  discovery 
of  a  deficiency  of  210  acres,  these  facts,  in  connection  wit^the  presumption  against 
contracts  of  hazard,  would  entitle  the  vendee  in  a  suit  in  cbanoery  against  the  ven- 
dor to  an  abatement  of  the  purchase  price. 

Appeal  from  circuit  court,  Nansemond  county. 

This  was  a  bill  in  chancery  brought  by  William  N.  Gamp  against  Sarah  £. 
Norfieet,  administratrix  with  will  annexed  of  Elisha  Norfleet,  deceased,  and 
in  her  own  right  as  dowress  of  Elisha  Norfleet,  deceased,  and  Peter  B.  Pren- 
tis,  trustee.  iSarah  E.  Norfleet  sold  and  conveyed  to  William  N.  Camp  two 
tracts  of  land,  to- wit,  the  Howe  tract,  supposed  to  contain  315  acres,  more  or 
less,  and  also  a  tract  supposed  to  contain  577  acres,  more  or  less,  all  situated 
in  Cypress  Magisterial  district,  Nansemond  county,  Va.  The  purchase  price 
was  $6,600,  of  which  $1,400  was  paid  in  cash,  and  Camp  executed  a  trust 
deed  on  the  land  purchased  to  said  trustee  to  secure  the  remainder.  Camp 
afterwards  learned  from  a  survey  made  of  said  lands  that  there  was  a  total 
deficiency  of  210  acres.  On  default  of  payment,  the  trustee  advertised  said 
land  for  sale.  In  his  bill  Camp  represented  that  said  Sarah  Ei  Norfleet  had 
refused  to  make  any  abatement  of  the  purchase  money  on  account  of  the  de- 
ficiency in  the  acreage  of  said  land,  and  that  his  contract  of  purchase  was  not 
one  of  hazard,  but  that  the  estimate  of  the  area  of  the  land  sold  was  based 
mainly  on  a  diagram  and  memorandum  delivered  to  him  on  the  day  of  sale. 
The  bill  prayed  for  an  injunction  to  restrain  said  trustee  from  selling  until 
the  matters  in  dispute  were  settled,  and  that  such  pait  of  the  purchase  price 
be  abated  for  and  on  account  of  the  said  deficiency  as  may  be  equitable  and 
just.  The  trustee  was  enjoined.  Sarah  E.  Norfieet  answered,  claiming  that 
she  refused  to  sell  by  the  acre  or  make  any  representation  as  to  the  quantity 
of  land;  that  said  Camp,  in  company  with  disinterested  persons,  who  claimed 
to  know  the  lines,  examined  said  lands,  expressed  himself  as  satisfied,  and 
stated  that  he  was  williiig  to  take  all  risks,  and  agreed  to  buy  in  the  only  way 
she  proposed  to  sell,  viz.,  in  gross  and  not  by  the  acre.    She  denied  that  any 
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diagram  and  memorandum  were  delivered  to  said  Camp  on  the  day  of  sale. 
The  injunction  was  dissolved,  and  the  bill  was  dismissed.    Camp  appealed. 
C  ff.  Causey,  for  appellant.    R.  R.  PrentUt  for  appellees. 

HiNTON,  J.  The  only  question  in  tliis  case  is  whether  William  N.  Camp, 
the  vendee,  is  entitled  to  an  abatement  of  the  purchase  price  of  a  farm  bought 
by  him  from  Sarah  E.  Norfleet,  administratrix  c.  t,  a.,  etc.,  of  Elisha  >Ior- 
lleet,  for  a  deficiency  of  210  acres  of  land  out  of  an  aggregate  of  892  acres 
which  the  farm  sold  was  supposed  to  contain.  If  this  was  a  sale  In  gross, 
why  of  course  the  vendee.  Camp,  must  bear  the  consequences  of  his  engage- 
ment, notwithstanding  the  deficiency  is  certainly  very  large,  amounting  to 
almost  one-fourth  of  the  whole  number  of  acres  which  the  farm  was  believed 
by  both  vendor  and  vendee  to  contain;  for  compensation  has  been  often  re- 
fused in  case  where  the  deficiency  was  greater  than  it  is  in  this  case.  In 
Tucker  v.  Cocke,  2  Band.  (Ya.)  51,  the  lands  fell  short  more  than  2,000  acres 
of  the  quantity  they  were  supposed  to  contain.  In  Russell  v.  Keeran,  S 
Leigh,  9,  the  deficiency  amounted  to  100  acres  in  a  tract  supposed  to  contain 
405;  and  numerous  other  cases  might  be  cited  where  tiie  deficiency  was  nearly 
or  quite  as  great,  and  yet  the  purchaser  has  been  required  to  bear  the  loss  be- 
cause they  were  contracts  of  hazai-d  in  which  the  purchaser  assumed  the  risk 
of  any  deficiency  which  might  be  found  to  exist;  for  while  such  contracts  are 
not  favored,  yet  when  clearly  established  they  are  always  enforced.  Caldtoell 
v.  Craig,  21  Grat.  139;  Watson  v.  Hoy,  28  Grat.  698.  But,  as  was  said  by 
Judge  Tucker,  in  Key  ton  v.  Bratcfords,  5  Leigh,  39,  "though  such  a  con- 
tract of  hazard  is  valid,  it  is  not  to  be  readily  presumed,  unless  it  is  clearly 
sustained  by  the  facts,  ^  ^  ^  and  the  courts  will  take  it  that  a  contract 
Is  by  the  acre  whenever  it  does  not  clearly  appear  that  the  land  was  sold  by 
the  tract  and  not  by  the  acre."  And  in  Watson  v.  Hoy,  supra,  this  court,  cit-^ 
ing  Blessing  v.  Beatty,  1  Rob.  (Va.)  287,  said:  "And  where  the  parties* 
contract  for  the  payment  of  a  gross  sum  for  a  tract  or  parcel  of  land  upon  an 
estimate  of  a  given  quantity,  the  presumption  is  that  the  quantity  influences 
the  price  to  be  paid,  and  that  the  agreement  is  not  one  of  hazard."  Now, 
applying  these  familiar  principles  to  the  case  with  which  we  are  dealing,  and 
bearing  in  mind  the  fact  that  a  court  of  equity  will  not,  as  was  said  by  Judge 
Pendleton,  in  Jollife  v.  ^ito,  1  Call,  262,  be  bound  by  the  expression  "more 
or  less"  contained  in  deeds,  but  will  resort  to  the  real  contract  to  ascertain 
what  was  the  intention  of  the  parties,  we  think  it  very  clear  that  the  contract 
in  this  case  cannot  be  regarded  as  one  of  hazard.  Here  it  is  admitted  that 
all  parties  to  the  transaction  supposed  that  there  were  315  acres  in  one  of  the 
two  tracts  which  went  to  make  up  the  lands  sold,  and  577  acres  in  the  other, 
and  that  both  before  and  at  the  time  of  the  execution  of  the  deed  that  a  dia- 
gram or  plat,  marked  "B,"  was  shown  the  vendee,  and  referred  to  by  both 
parties  for  the  purpose  of  ascertaining  the  number  of  acres  that  was  being 
sold,  and  we  think  it  apparent  from  the  whole  evidence  that  Camp  would 
never  have  made  the  purchase  had  he  believed  ttiat  there  could  possibly  be  any 
deficiency  deserving  mention.  Under  these  circumstances  our  conclusion  is 
that  the  appellant.  Camp,  is  entitled  to  an  abatement  out  of  the  purchase  money 
remaining  due  for  the  deficiency  to  be  ascertained  in  accordance  with  the 
rule  laid  down  by  this  court  in  Yost  v.  Mallicote^s  Adm*r,  77  Va.  616. 

The  decree  appciiled  from  must  be  reversed,  the  injunction  reinstated,  and 
tiie  cause  must  be  remanded  for  further  proceedings  in  accordance  with  the 
views  herein  expressed. 

Lewis,  P.,  absent. 
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(83  Va.  386)  ^  ^  ^      , 

Green  o.  Clairbobne  et  al. 
(Supreme  Court  of  Appeals  of  Virginia,    May  19, 1887.) 

Husband  and  Wifb--Separate  Estate— Poweus  of  Trustee. 

A  post-nuptial  deed  of  settlement  conveying  to  a  trustee  lands  for  the  use  of  a 
vife.  with  power  to  sell  and  reinvest,  does  not  authorize  said  trustee  to  execute  a 
trust  deed  to  secure  bonds  given  by  him  for  the  purchase  price  of  property  pur- 
chased by  him  for  the  benefit  of  his  cestui  que  trust 

Appeal  from  circuit  court,  Henrico  county. 

W.  W.  <&  B.  T.  Crumpt  for  appellant    Quy  d  &illiamt  for  appellees. 

HiNTON,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Henrico 
county,  which  declares  certain  separate  real  estate  of  the  appellant,  Julia  A. 
Green,  chargeable  with  a  debt  incurred  by  her  trustee  in  purchasing  15  slaves, 
and  which  directs  a  sale  of  such  separate  estate  for  the  payment  of  said  debt. 
The  following  is  a  brief  statement  of  the  material  facts  of  the  case:  On  tiie 
19th  day  of  February,  1840,  a  post-nuptial  deed  of  settlement  was  made  be- 
tween the  said  Julia  A.  and  her  husband,  Benjamiii  W.  Green.  By  the  terms 
of  the  settlement  the  property  conveyed,  or  that  substituted  for  it,  was  to  be 
held  by  H.  A.  Crenshaw  and  Alexander  Grant,  Jr.,  in  trust  for  the  separate 
use,  benefit,  advantage,  and  support  of  the  appellant  during  the  joint  lives  of 
herself  and  husband,  with  the  power  of  appointment  in  her  by  will  or  deed, 
in  case  she  should  die  first;  and,  failing  in  which,  the  property  is  to  pass  to 
the  children  and  next  of  kin;  and,  in  the  event  of  her  surviving  her  husband, 
the  trustees  are  required  to  transfer  the  property  to  her  absolutely.  In  this 
deed  occurs  the  following  provision:  "If  any  time  hereafter  it  shall  be  the 
wish  and  desire  of  her,  the  said  Julia  Ann  Green,  to  sell  and  dispose  of  any  of 
the  property  hereby  conveyed  in  the  trust  as  is  above  mention*  d,  either  real 
'or  personal,  in  order  to  invest  the  money  arising  therefrom  in  some  other  kind 
of  property,  which  will  be  more  productive  and  conducive  to  her  comfort  and 
support,  and  shall  signify  such  wish  and  desire  to  the  said  trustees  hereby  au- 
thorized to  act,  by  an  instrument  in  writing  under  her  hand  and  seal  attested 
by  the  like  number  of  witnesses,  that  then,  or  as  soon  thereafter  as  shall  be 
convenient,  the  said  Alexander  Grant,  Jr.,  and  Hamilton  A.  Crenshaw,  or 
the  survivor  of  them,  or  the  executors  or  administrators  of  such  survivor,  at 
such  time  and  place,  and  in  such  manner,  as  they  shall  think  most  fit  and 
beneficial  for  the  trust  reposed  in  them,  shall  proceed  to  sell  the  property  thus 
designated  and  desired  to  be  sold  by  her,  the  said  Julia  Ann,  and  lay  out  the 
money  arising  from  such  sale,  and  hold  the  property  thus  purchased  by  them, 
for  the  uses  and  purposes,  and  under  such  provisos  and  agreements,  limita- 
tions and  restrictions,  as  are  set  forth  and  declared  in  relation  to  the  trust 
herein  first  above  mentioned. "  Of  this  provision  it  may  be  observed,  in  pass- 
ing, that  if  a  literal  interpretation  is  to  be  given  to  it,  that  it  only  authorizes 
the  trustees,  upon  the  request  of  the  cestui  que  trust  in  writing,  to  sell  and 
dispose  of  the  trust  property,  and  to  invest  the  money  arising  from  the  sale 
thereof  in  other  property  to  be  held  upon  the  same  trusts.  On  the  20th  day 
of  March,  1846,  a  tract  of  100  acres  of  land  was  conveyed  to  the  said  trustees 
by  Richard  Willis,  to  be  held  by  them  upon  the  trust  declared  in  the  above- 
mentioned  deed  of  settlement.  On  the  28th  of  July,  1848,  a  tract  of  270  acres 
of  land  was  conveyed  by  "Warner  W.  Guy  and  wife  to  the  same  trustees,  upon 
trusts  differing  from  the  trusts  of  the  deed  of  settlement,  but  which  ought  in 
fact  to  liave  conformed  to  the  trusts  in  the  deed  of  settlement.  On  the  21st 
February,  1861,  and  after  Crenshaw  had  died.  Grant,  the  surviving  trustee, 
purchased  of  John  H.  Wickham  15  slaves,  for  which  he  gave  his  bonds,  as 
trustee,  for  t^e  sum  of  $16,000,  payable  in  equal  annual  insUillments  of  ;^2,000, 
with  interest  payable  annually;  and,  to  secure  the  payment  of  these  bonds, 
executed  simultaneously  with  the  deed  from  Wickham,  conveying  the  slaves, 
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a  deed  of  trast  upon  the  said  slaves,  and  the  tracts  of  land  conveyed  as  above 
stated  by  Guy  and  wife  and  by  Willis.  The  slaves  were  emancipated  as  one 
of  the  results  of  the  war,  which  soon  followed,  and  in  June,  1875,  H.  A.  Clair- 
borne  substituted  trustee  in  the  trust  deed  of  February  21,  1861,  advertised 
for  sale  the  real  estate  conveyed  by  the  deeds  from  Guy  and  Willis,  when  the 
appellant,  Julia  A..  Green,  whose  husband  had  died  in  1872,  filed  her  bill,  and 
obtained  an  injunction  stopping  the  sale.  The  bill  denies  the  validity  of  the 
deed  of  trust  of  February  21,  1861,  asks  that  it  may  be  annulled,  and  closes 
with  a  prayer  for  general  relief.  The  defendants  Pulliara^s  executor  and 
Gregory,  who  were  the  then  holders  of  the  bonds  given  by  Grant,  trustee,  to 
Wickham,  answered  the  bill.  They  assert  the  validity  of  the  deed  of  1861, 
and  claim  that  the  fee  of  the  appellant  in  the  Willis  tract,  and  her  interest  in 
the  Guy  tract,  whatever  it  may  be,  should  be  subjected  to  their  bonds. 

When  the  cause  came  on  to  be  heard  the  court  decreed  that  the  Willis  tract 
of  100  acres  was  legally  mortgaged  for  the  bonds  by  the  deed  of  1861,  and 
should  be  sold  absolutely  to  pay  them;  but  that  the  appellant  had  but  a  life- 
estate  in  the  Guy  tract  of  270  acres,  and  that  it  should  be  sold  to  pay  said 
bonds.  In  rendering  this  decree,  we  are  satisfied,  after  a  careful  considera- 
tion of  the  case,  the  court  erred.  It  is  undoubtedly  well  settled  in  this  state 
that  a  married  woman  is  regarded  in  equity  as  the  owner  of  her  separate  es- 
tate, and  has  thQ  jus  disponendi  incident  to  such  estate,  except  so  far  as  it  is 
denied  or  restrained  by  the  instrument  creating  it.  Nixon  v.  liose,  12  Grat. 
425;  McChesney  v.  Brown^s  Heirs,  25  Grat.  393;  Bank  v.  Chambers,  ^0  Grat. 
209.  But  this  power  of  alienation  is  subject  to  such  limitations  and  restric- 
tions as  are  contained  in  the  instrument  which  may  give  it  sub  modo  only,  or 
withhold  it  altogether;  for,  as  Lord  Cottenham  says  in  Tullitt  v.  Aiinstrong, 
18  Eng.  Ch.  405,  when  the  court  first  established  the  separate  estate  it  vio- 
lated the  laws  of  property  between  husband  and  wife,  but  it  was  thought  ben- 
eficial, and  it  prevailed.  It  being  once  settled  that  a  wife  might  enjoy  sepa- 
rate estate  as  a  feme  sole,  the  laws  of  property  attached  to  this  new  estate, 
and  it  was  found  as  part  of  such  law  that  the  power  of  alienation  belonged  to 
the  wife,  and  was  destructive  of  the  security  intended  for  it.  Equity  again 
interfered,  and,  by  another  violation  of  the  laws  of  property,  supported  the 
validity  of  the  prohibition  against  alienation;  and  it  seems  to  be  at  hist  set- 
tled that  the  question  which  so  frequently  arises  upon  the  construction  of 
marriage  settlements,  as  to  the  mode  to  be  observed  by  the  wife  in  the  dispo- 
sition of  the  property  settled  to  her  use,  when  the  instrument  creating  the 
separate  estate  prescribes  a  mode  of  disposing  of  it,  cannot  be  determined  by 
the  application  of  the  maxim,  eaypressio  unius,  est  exclusio  alterius,  but  is  a 
question  of  construction.  In  this  effort  the  court  will  be  guided  by  the  para- 
mount rule  which  requires  that,  in  the  construction  of  every  instrument,  it 
must  be  so  construed  as,  if  possible,  to  give  effect  to  every  part  of  it;  and,  in 
order  to  discover  the  intention  of  the  parties,  it  will  look  not  only  to  the  terms 
of  the  instrument,  but  to  the  subject-matter  and  the  surrounding  circum- 
stances. While,  therefore,  the  maxim  can  be  no  longer  allowed,  the  control- 
ling force  which  seems  to  have  been  accorded  to  it  in  Williamson  v.  Beckham^ 
8  Leigh,  20,  in  determining  the  mode  to  be  observed  by  the  wife  in  the  dispo- 
sition of  the  property  settled  to  her  separate  use,  the  fact  that  a  particular 
mode  has  been  prescribed  may  still  be  looked  to  as  one  circumstance  tending 
to  show  the  extent  of  the  powers  of  alienation  given  her. 

But  we  do  not  regard  the  inquiry  here  so  much  as  one  of  the  power  of  the 
cestui  que  tncst  to  alien  her  separate  property,  but  rather  as  a  question  of  the 
power  of  the  trustee  over  the  corpus  of  the  estate,  and  of  the  right  of  the  mar- 
ried woman  to  divest  herself  of  her  separate  estate  in  this  way.-  It  being  per- 
fectly clear,  from  the  terms  of  the  deed  of-  settlement,  that  the  only  power 
conferred  upon  the  trustee  is  the  power  to  sell  and  reinvest,  the  inquiry  must 
be  whether  such  a  naked  power  can  be  construed  to  authorize  the  trustee  to 
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divest  himself,  even  with  the  concurrence  of  the  cestui  qua  trusty  tlie  title  to 
both  properties,  or,  in  other  words,  to  embark  in  any  venture,  no  matter  how 
desperate.  We  think  it  clear  that  it  cannot  be  so  construed .  That  the  power 
to  sell  does  not  confer  the  power  to  mortgage  has  bjen  decided  over  and  again, 
and  yet  the  decree  can,  in  our  opinion,  be  only  upheld  upon  the  assumption 
that  the  power  of  sale  does  confer  the  power  to  mortgage.  Bloomer  v.  Wal- 
dron,  3  Hill,  361;  Tyson  v.  Latrobe,  42  Md.  325;  Loring  v.  Brodie,  134  Mass. 
453;  Head  v.  Temple,  4  Heisk.  34.  And  as  in  this  state,  as  the  married 
woman  can  only  dispose  of  the  corpus  of  her  separate  real  estate  in  the  mode 
prescribed  by  the  instrument  creating  the  estate,  or  in  the  mode  prescribed 
by  law  for  the  alienation  of  real  estate  by  married  women,  or  by  last  will  and 
t^tament,  since  the  Code  of  1849,  we  think  it  follows  that  she  coiild  confer 
no  such  power  upon  her  trustee.  Justis  v.  English,  30  Grat.  571.  Our  con- 
clusion is  therefore  that  the  decree  of  the  circuit  court  of  Henrico  is  erroneous, 
and  must  be  reversed,  the  deed  of  trust  of  February,  1861,  be  set  aside  and 
annulled,  and  the  trustee  in  said  deed  must  be  perpetually  enjoined  from  act- 
ing thereunder. 

(99  N.  C.  238)  ,^  ^      ,  «  ^      , 

Williamson  et  al.  v.  Boykin  et  dl. 
{Supreme  Court  of  North  Ca/rolina.    February  27, 1888.) 

^RTIORARI-^—SUBSTITUTB  FOR  APPEAL  LoST — ^LaCHES. 

The  writ  of  certiorari,  as  a  substitute  for  an  appeal  lost,  will  be  granted  oxily 
when  the  petitioner  shows  that  he  has  heen  guilty  of  no  laches,  and  has  been  mis- 
led by  misrepresentations  on  the  part  of  the  opposing  party,  and  will  not  be  granted 
one  who  failed  to  perfect  his  appeal  on  account  of  an  agreement  between  the  par 
ties  that  lapse  of  time  should  not  deprive  petitioner  of  nis  appeal  if  a  compromise 
should  not  oe  effected,  when  the  evidence  shows  that  the  petitioner  had  paid  the 
Judgment,  less  $50,  the  sum  agreed  to  be  abated,  and  costs. 

Application  for  writ  of  certiorari. 

Action  for  recovery  of  laud,  brought  by  Williamson  et  ah,  respondents, 
against  Boykin  et  ai,,  petitioners. 
H.  F.  Murray,  for  petitioners.    F,  A,  Woodard,  for  respondents. 

Mebrimon,  J.  This  is  an  application  for  the  writ  of  certiorari  as  a  sub- 
stitute for  an  appeal  lost.  It  appears  that  the  respondents  obtained  judgment, 
in  an  action  lately  pending  in  the*  superior  court  of  the  county  of  Wilson  at 
the  fall  term  thereof  of  1885,  for  the  recovery  of  the  land  described  in  the 
complaint,  for  damages  and  costs.  The  defendants  ill  that  action,  the  present 
petitioners,  took  an  appeal  from  that  judgment,  and  notice  thereof  was  waived, 
and  they  were  allowed  30  days  within  which  to  perfect  their  appeal,  but  they 
never  did  so.  They  allege,  in  their  sworn  petition,  that  they  did  not  perfect 
their  appeal  because  they  and  the  plaintiffs  in  the  action,  by  common  consent, 
undertook  to  compromise  the  matters  in  dispute  embraced  by  the  judgment, 
with  a  view  that  they  might  abandon  their  appeal,  and  it  was  agreed  between 
the  parties  that  lapse  of  time  should  not  deprive  the  petitioners  of  their  appeal 
if  a  compromise  should  not  be  effected ;  that  afterwards  the  respondents  re- 
fused to  allow  them  to  perfect  their  appeal  as  of  the  proper  time,  and  thus 
they  lost  the  same. 

The  aflSdavits  produced  by  the  respondents  tend  strongly  to  show  that  the 
plaintiffs  in  the  action  mentioned,  and  the  defendants  therein,  the  present  pe- 
titioners, did  effect  a  compromise,  certainly  to  some  extent,  and  perfect  the 
same.  The  evidence  leaves  no  doubt  upon  our  minds  as  to  this,  and  that  the 
petitioners  paid  the  judgment  mentioned,  less  $50,  the  sum  agreed  to  be 
abated,  and  the  costs.  Very  strangely,  while  the  petitioners  allege  that  a 
compromise  was  contemplated,  they  make  no  reference  to  a  compromise  made; 
nor  do  they  offer  any  explanation  in  respect  thereto;  nor  do  they  deny  in  their 
petition  that  a  compromise  was  made,  as  alleged  by  the  respondents.    The  af- 
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0dayit  of  their  counsel  simply  states,  without  explanation,  tliat  no  compro* 
mise  was  effected.  It  seems  that  he  derived  his  information  from  his  clients. 
Some  compromise  was  made,  and  the  petitioners  paid  the  money  in  pursu- 
ance of  it,  as  stated  above.  If  it  was  only  partial,  they  should  have  so  al- 
leged, and  made  the  fact  manifest.  As  they  did  not,  it  must  be  taken,  under 
the  circumstances,  that  they  could  not.  They  ought,  at  least,  to  have  offered 
some  explanation  in  such  respect,  and  they  failed  to  do  so. 

The  writ  of  certiorari  as  a  substitute  for  an  appeal  lost,  as  alleged  in  this 
case,  will  be  granted  only  when  the  petitioner  shows  that  he  has  been  dili- 
gent, and  there  has  been  no  laches  on  his  pai-t  in  respect  to  the  appeal,  »nd, 
further,  that  his  failure  to  take  and  perfect  the  same  was  occasioned  by  some 
act  or  misleading  misrepresentation  on  the  part  of  the  opposing  party,  or 
some  other  person  or  cause  in  some  way  connected  with  it,  not  within  his 
control.  The  writ  will  be  granted  or  refused  in  the  sound  discretion  of  the 
court,  and,  as  we  are  clearly  of  the  opinion  that  the  petitioners  fail  to  show 
such  merits  ^  entitled  them  to  the  relief  prayed  for,  the  petition  will  be  dis- 
missed.   It  is  so  ordered. 


(100  N.  C.  168) 

Eexlogg  v.  Suffolk  &  0.  By.  Co. 

{Supreme  Court  of  North  Carolina,    February  21,  ISSS.) 

Railroad  CoHPANiBS^RBruBAii  to  CABRT~*'REauLAB  Station  "-^Codb  N.  C.  S  IflW. 
Where  the  evidence  showed  that  there  was  never  any  station  agent  at  a  certain 
point  of  defendant's  line  of  railroad,  no  agent's  office,  no  books  kept,  tickets  sold,  or 
bills  of  lading  given,  but  that  conductors  had  frequently  stopped  trains  there  to  re- 
oeive  and  let  on  freight  and  passengers,  heldy  that  the  place  was  not  a  regular  sta 
tion  within  the  meaning  of  Code  N.  C.  %  1964,  Imposing  a  penalty  for  refusal  to  re 
ceive  and  forward  freight  when  tendered  at  a  regular  station. 

Appeal  fron>  superior  court,  Gates  county;  Avery,  Judge. 
Action  by  Kellogg,  plaintiff  and  appellant,  to  recover  a  statutory  penalty 
against  the  Suffolk  &  Carolina  Railroad  Company  fo^  refusal  to  carry  freight. 
Fruden  &  Vann^  for  plaintiff.    L.  L.  Smith,  for  defendant. 

Davis,  J.  This  was  a  civil  action  originally  commenced  before  a  justice 
of  the  peace  for  the  county  of  Gates,  to  recover  a  penalty  of  $50  for  refusing 
to  receive  freight,  under  section  1964  of  the  Code,  and  carried  by  appeal  to  the 
superior  court  of  said  county  and  tried  before  Avery,  J.,  at  spring  term,  1887, 
of  said  court.  The  evidence  was,  in  substance,  that  during  the  latter  part  of 
November,  1886,  the  plaintiff  carried  two  mattresses  and  put  them  on  the  plat- 
form of  a  building  standing  at  a  place  on  the  line  of  defendant  company's 
road,  called  "Meara^s  Station,"  about  one  mile  from  Sunsbury,  a  regular  sta- 
tion, and  gave  the  usual  signal  to  an  approaching  train  to  stop.  It  did  not 
stop,  but  the  engineer  "shook  his  head  and  went  on."  After  the  train  had 
passed,  at  the  request  of  the  plaintiff,  Mr.  Meara,  who  lived  one-fourth  of  a 
mile  distant,  and  who  was  not  an  agent  of  defendant  company,  procured  some 
tools  and  a  lock  which  he  put  on  one  door  to  the  building,  and  nailed  up  the 
other,  (there  were  two  doors  to  the  building, — one  of  them  was  off  the  hinges, 
and  to  the  other  there  was  no  lock,)  and  then  "put  away"  the  plaintiff's  mat- 
tresses for  him.  On  the  next  morning  the  train  stopped,  and  they  were  shipped 
to  Suffolk.  Freight  had  been  "taken  off  and  on,"  and  it  was  not  uncommon 
to  see  the  train  stop  at  that  point  during  trucking  season.  There  was  never 
any  station  agent  there;  no  tickets  were  kept  or  sold  there;  no  agent's  office 
and  no  books  were  kept  there,  or  bills  of  lading  or  receipts  given.  The  con- 
ductor stopped  the  train,  and  took  on  freight  and  passengers.  The  plaintiff 
testified  that  he  had  heard  the  conductor  say,  about  10  days  before  he  brought 
the  mattresses  to  ship,  that  he  did  not  intend  to  stop  at  Meara's  again.  Meara 
testified  that  he  had  known  freight  to  be  shipped  from  there  20  times  since 
the  house  was  built  there  two  years  previous,  and  had  known  freight  to  be  de- 
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livered  on  three  or  four  occasions,  and  had  never  known  of  a  refusal  to  stop 
the  train  before,  wlien  the  usual  signal  was  given.  The  issue  was:  *'Did  the 
defendant  company  refuse  to  receive  freight  when  tendered  by  the  plaintiff  at 
a  regular  station  on  its  line  of  road,  to  be  forwarded  as  directed  by  the  plain- 
tiff?" The  court  instructed  the  jury  that  upon  the  testimony  there  was  no 
view  in  which  the  plaintiff  could  recover;  that  there  was  no  view  of  the  tes- 
timony in  which  the  jury  could  find,  in  reference  to  the  issue  submitted,  that 
Meaia  was  a  regular  station  on  the  defendant  company's  road.  There  was  a 
verdict  and  judgment  for  the  defendant,  from  which  the  plaintiff  appealed. 

Section  1964  of  the  Code,  under  which  this  action  was  brought,  declares  that 
agents  and  other  officers  of  railroads  and  transportation  companies,  whose 
duty  it  is  to  receive  freight,  shall  receive  all  articles  of  the  nature  and  kind 
received  by  such  company  for  transportation,  whenever  tendered  at  a  regular 
depot,  station,  wharf,  or  boat-landing,  and  shall  forward  the  same  by  the  route 
selected  by  the  person  tendering  the  freight,  under  existing  laws ;  and  the  trans- 
portation company  represented  by  any  person  refusing  to  receive  such  freight 
shall  be  liable  to  a  penalty  of  $50,  and  each  article  refused  shall  constitute  a 
separate  offense.  Section  1963  prescribes  the  rules  of  transportation,  and  re- 
quires railroad  companies,  among  other  things,  to  provide  for  the  transporta- 
tion of  such  property  as  shall,  within  a  reasonable  time  previous  thereto,  be 
offered  for  transportation,  etc.  Section  1967  makes  it  unlawful  to  i>ermit  ar- 
ticles received  for  shipment  to  remain  unshipped  for  more  than  five  days,  etc. 
We  can  see  no  error  in  the  ruling  of  his  honor.  Meara's  was  no  "regular  de- 
pot or  station"  within  the  meaning  of  the  statute.  There  was  no  agent  of  the 
company  there,  charged  with  the  duty  of  receiving  property  for  transportation, 
and  the  engineer  or  conductor  on  the  train  could  not  be,  as  disclosed  by  the 
evidence,  such  receiving  and  forwarding  agent  as  is  contemplated  by  section 
1964. 

There  were  several  other  questions  presented  by  the  record,  which  we  need 
not  consider,  as  the  evidence,  all  of  which  was  offered  by  the  plaintiff,  fails 
to  present  any  state  of  facts  that  would  entitle  him  to  recover.  There  is  no 
error. 


(93  N.  C.  103) 

Brickhousb  V.  SuTTON  et  al. 

(Supreme  Court  of  North  Caroli/na,    February  27, 1888.) 

1.  DowKR— Proceedings  to  Obtain— Jurisdiction. 

Any  question  as  to  want  of,  or  irregularity  as  to.  jurisdiction  of  superior  courts 
in  dower  proceedings,  under  Acts  N.  C.  1868-69,  c.  68,  {{  40,  conferring  such  jurisdic- 
tion upon  them,  has  been  removed  by  Acts  N.  C.  1870-71.  c.  108,  %  1,  which  cures 
such  irregularities  in  respect  to  proceedings  begun  before  its  enactment. 

S.  Same— Pkocbedings  to  Obtain— Sheriff's  Return— Coi-latbral  Attack. 

When  the  return  on  a  petition,  served  upon  the  defendants  in  dower  proceedings, 
was  irregular,  being  in  the  name  of  a  deputy-sheriff,  instead  of  in  the  name  of  the 
sheriff,  by  the  deputy,  but  the  record  of  the  court  recited  "that  the  defendants  have 
been  served  with  process  and  copies  of  the  petition,  ^  held  sufficient,  in  a  collateral 
proceeding,  to  show  that  the  court  had  jurisdiction  of  the  defendants. 

Appeal  from  superior  court,  Tyrrell  county;  Avebt,  Judge. 

This  was  a  civil  action  brought  by  J.  G.  Brickhouse,  the  appellant,  to  re- 
cover possession  of  land,  in  which  he  claimed  a  life-estate  during  the  life  of 
Elizabeth  Sutton,  as  her  grantee,  she  being  the  surviving  widow  and  dower- 
ess  of  Henderson  Sutton.  The  action  was  brought  originally  against  the  heirs 
at  law  of  Henderson  Sutton,  and,  by  amendment,  Debora  0.  Sutton,  who  was 
a  purchaser  from  a  grantee  of  Henderson  Sutton,  to  whom  the  latter  had  con- 
veyed the  land  in  controversy  during  his  life-time,  was  madeaparty  defend.int. 

Pi'uden  cfe  Vann  and  R,  P.  Felton,  for  appellant.  Qrandy  tfe  Aydlett,  for 
defendants. 
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I 


Merrimok,  J.    This  action  is  brought  to  recover  possession  of  the  land 
I  specified  and  described  in  the  complaint.    The  plaintiff  claims  a  life-estate 

i  therein  for  the  life  of  Elizabeth  Sutton  by  virtue  of  a  deed  of  conveyance  exe- 

cuted by  her  to  him  on  the  26th  day  of  March,  1880,  she  being  the  surviving 
!  widow  and  doweiress  of  Henderson  Sutton,  who  died  intestate  in  December  of 

1868.     The  defendants  are  the  heirs  at  law  of  the  latter.    At  February  term 
of  1869  of  the  superior  court  of  the  county  of  Tyrrell,  the  widow  nacmed  filed 
I  her  petition  in  that  court  to  obtain  dower  in  the  land  mentioned.    Process 

I  issued,  returnable  to  the  next  fall  t^rm  of  the  court,  to  make  the  heirs  at  law 

I  parties  defendant  to  such  application  to  obtain  dower.    This  process  was  di- 

I  rected  to  the  heir  at  law  of  the  intestate,  naming  them  each  personally,  and 

the  same  purported  to  be  returned,  executed  thus:  "Return  of  sheriff.  To 
hand  August  12,  1869.  I.  W.  Woodhouse,  Deputy-Sheriff.  Executed  Au- 
gust 24,  1869.  L  W.  Woodhouse,  Deputy-Sheriff."  At  the  fall  terra  of 
1869  of  the  court,  in  this  proceeding  to  obtain  dower,  the  court  made  an  order, 
I  whereof  the  following  is  a  copy: 

*" Elizabeth  Sutton  v.  The  Heirs  at  Law  of  Henderson  8.  Sutton. 
"Tyrrell  Superior  Court,  Spring  Term,  1870. 
**It  appearing  to  the  court  that  the  defendants  have  been  served  with  pro- 
cess and  copies  of  the  petition,  and  they  failing  to  appear  and  plead  or  demur, 
it  is  adjudged  and  decreed  by  the  court  that  the  petition  be  takenpro  covfesso, 
j  And  the  cause  thereupon  coming  on  to  be  heard,  it  is  adjudged  and  decreed 

i  that  the  petitioner  is  entitled  to  dower  in  the  lands  in  the  petition  mentioned. 

i  And  it  is  further  ordered  that  the  following  named  persons,  to- wit,  Samuel 

\  Norman,  Asa  Etheridge,  John  Patrick,  Edmund  McGlees,  Marcus  D.  New- 

I  berry,  be  appointed  commissioners  to  lay  off  and  assign  to  the  petitioner  one 

third  part  of  said  lands,  Including  the  mansion  and  other  houses,  and  put  her 
in  possession  of  the  same,  and  let  a  writ  of  dower  issue  accordingly. 

"E.  W.  Jones,  Judge,  &c." 
Thereupon,  a  proper  writ  issued  to  the  sheriff,  commanding  him  to  summon 
the  commissioners — freeholders — named  in  the  above  order  to  proceed  to  allot 
to  the  petitioner  dower  in  the  lands  in  question.  Three  freeholders  did  assign 
dower^  and  made  report  and  return  of  their  action,  describing  the  land  so  set 
apart,  and  that  they  had  placed  the  petitioner  in  possession  of  the  land.  The 
report  recites  that  the  freeholders  were  duly  sworn,  but  it  does  not  appear  who 
administered  the  oath  to  them.  They  were  attended  by  a  deputy-sheriff,  and 
he  signed  the  report  and  return  thus:  "Attest:  B.  Jones,  Deputy-Sheriff,'' 
The  plaintiff  claims  as  the  grantee  of  Elizabeth  Sutton,  who  is  admitted  to 
be  still  living.  And^  while  he  admits  that  Elizabeth  Sutton  was  not  entitled 
to  dower  otherwise  in  the  land  in  controversy,  he  insists  that  tlie  defendants 
are  estopped  by  a  record  offered  by  him  from  claiming  her  right  to  dower 
in  said  land,  and  the  plaintiff's  right  as  her  grantee  to  recover  possession 
during  her  life-time.  The  defendants  claim  that  their  ancestor,  Henderson 
Sutton  above  named,  in  his  life-time,  conveyed  the  land  to  persons  named, 
who  afterwards  conveyed  the  same  in  fee  to  the  defendant  Debora  C.  Sutton, 
under  whom  they  claim.  It  was  admitted  that  Elizabeth  was  not  entitled  to 
dower  unless  by  estoppel  of  record;  that  Henderson  acquired  the  land  before  the 
year  1860,  and  was  married  to  Elizabeth  before  that  year.  As  bearing  on  the 
question  of  estoppel  defendants  contended  (1)  that  the  superior  court  had  no 
jurisdiction  in  1869  to  assign  dower;  (2)  that  the  service  of  the  subpoena,  ap- 
pearing by  indorsement  thereon,  was  not  valid ;  (3)  that  the  attestation  of  writ 
of  dower  by  B.  Jones,  deputy-sheriff,  was  not  valid. 

Upon  intimation  from  the  court  that  the  jury  would  be  instructed  that, 
upon  the  whole  testimony  and  the  facts  admitted,  the  plaintiff  could  not  re- 
cover, the  plaintiff  submits  to  judgment  of  nonsuit  and  appeals.  The  objec- 
tion that  the  superior  courts  did  not  have  jurisdiction  of  proceedings  to  obtain 
dower  in  1869  cannot  be  sustained.    The  statute  (Acts  1868-69,  c.  93,  §  40; 
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Battle's  Rev.  c.  117,  §  9;  Code,  §  2111)  expressly  conferred  such  jurisdiction 
upon  them.  Soon  after  the  enactment  of  the  statute  just  cited,  some  doubt 
prevailed  as  to  whether  or  not  such  proceeding  should  begin  in  the  court  of 
probate  or  in  the  superior  court,  before  the  clerk  thereof,  or  before  the  court  in 
term-time.  This  doubt  grew  out  of  the  novel  and  not  very  clearly  defined 
duties  of  the  clerk  of  the  court.  It  gave  rise  to  some  conflict  of  judicial  de* 
cision,  and  the  result  was  the  legislature  enacted  the  statute  (Acts  1870-71,  c. 
108.  §  1:  BatUe's  Bev.  c.  17,  §§  425.  426)  which  cures  irregularities  as  to  the 
jurisdiction  of  the  courts  in  respect  to  proc^dings  to  obtain  dower  and  other 
like  special  proceedings  begun  before  its  enactment.  This  statute  has  been 
repeatedly  upheld  as  valid.  Ward  v.  Lotondes,  96  N.  0.  367*  2  S.  £.  Bep. 
591,  and  the  cases  there  cited. 

We  need  not  now*  decide  whether  the  return  of  the  original  process, — the 
"subpoena," — ^in  the  proceeding  mentioned,  of  Elizabeth  Sutton  to  obtain 
dower,  in  the  name  of  the  deputy-sheriff,  and  not  in  the  name  of  the  sheriff 
by  the  deputy,  was  sufficient  of  itself  or  not;  because,  in  our  judgment,  the 
ascertainment  of  the  fact,  and  the  recital  of  the  same  in  the  recoixL  by  tlie 
court,  that  the  defendants  in  that  proceeding  named  had  "beensei-ved  with 
process,  and  copies  of  the  petition"  therein,  was  altogether  sufficient  evi- 
dence— o^Ttm\\j  prima  facie — ^that  the  defendants  had  been  served  with  pro- 
cess, and  that  the  court  got  and  had  jurisdiction  of  them.  It  appears  from 
.  the  record  of  the  proceedings  that  the  court  had  jurisdiction  of  the  parties 
and  the  subject-matter  thereof.  The  proceeding,  the  ordei*8,  and  judgments 
therein  were  therefore  apparently  regular  and  valid, — not  void, — at  most  in 
any  case  only  voidable;  so  that  they  could  not  be  disregarded  and  treated  in 
this  action  as  void;  nor  could  they  be  attacked  collaterally  for  irregularity  or 
for  fraud.  To  correct  or  set  them  aside  for  irregularity,  a  motion  in  the  pro- 
ceeding would  be  a  proper  remedy;  and.  as  the  proceeding  is  ended,  it  could 
be  attacked  for  fraud  only  by  an  independent  action.  Fowler  v.  Poor^  93  N. 
C.  466,  and  cases  there  cited.  It  is  the  service  of  the  process  for  the  purpose 
by  some  officer  or  person  authorized  by  law  to  serve  it,  ordinarily  the  sheriff, 
that  causes  the  jurisdiction  of  the  court  to  attach  to  and  lay  hold,  and  give 
the  court  control  of  the  party  to  be  brought  into  court  in  the  action  or  pro- 
ceeding. The  return  of  the  process,  including  a  minute  in  writing  indicat- 
ing what  action  the  officer  took  under  and  in  pursuance  of  it,  made  by  the 
sheriff,  when  it  purports  to  be  served,  is  evidence,  strong  evidence  pr^ma/a- 
cie,  that  it  was  served,  and  that  the  jurisdiction  of  the  court  has  attached  to 
the  party.  The  service  thus  appearing  to  have  been  made  is  regular  and  ef- 
ficient, and  prevails  until  it  shall  be  overthrown  by  some  proper  proceeding 
for  the  purpose.  The  court  is  presumed  by  the  law  to  be  cognizant,  and  to 
take  judicial  notice  of  the  officer  to  whom  it  directs  its  precepts,  and  of  his  re- 
turns of  the  same.  The  presumption  is  that  the  return  is  true,  else  the  court 
would  not  act  upon  it;  and  when  the  court,  acting  upon  the  return,  proceeds 
in  the  action  or  proceeding,  the  strong  presumption  is,  it  bad  jurisdiction  of 
the  parties.  Its  action  is  at  least  apparently  regular,  and  must  prevail  until 
reversed  or  set  aside  in  some  proper  way. 

The  return  of  the  process  in  question  was  made  by  a  person  professing  to 
be  and  acting  as  deputy-sheriff  in  his  own  name.  This  was  irregular,  at 
least.  The  return  should  have  been  made  in  the  name  of  the  sheriff  by  the 
deputy.  But  the  service  was  unquestionably  sufficient  and  regular,  if  made  by 
the  deputy;  such  service  gave  the  court  jurisdiction  of  the  parties  served,  and 
the  irregularity  was  in  the  return,  not  in  the  service.  There  was  the  absence 
of  the  regular  evidence  of  the  service  of  which  the  court  should  take  judicial 
notice.  Such  evidence  would  have  been  the  return  in  the  name  of  the  sheriff 
by  the  deputy.  The  defective  return  mighi  have  been  amended  upon  proper 
application,  if  the  facts  warranted  such  action.  But  the  court  might  have 
made  inquiry  and  ascertained  that  service  was  actually  made  by  the  dep- 
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uty-sheriff ;  indeed  it  appears  from  the  record  that  it  did;  It  is  recited  therein 
and  in  effect  adjudged  that  service  of  process  was  made  on  the  defendants. 
It  would  be  more  satisfactory  if  the  recital  in  the  record  of  the  fact  of  service 
had  been  fuller,  and  made  some  reference  to  the  evidence  of  service,  but  this 
is  not  essential.  Every  intendment  is  in  favor  of  the  action  of  the  court  and 
its  sufficiency. 

The  ascertainment  and  recital  of  facts  in  the  record  by  the  court  import 
verity  and  binding  effect,  and  must  be  so  treated  for  all  proper  purposes  of 
the  action,  until,  in  some  proper  way,  the  action  of  the  court  shall  be  success- 
fully impeached.  Thus,  in  this  case,  it  must  be  taken  that  the  court,  acting 
upon  proper  evidence,  ascertained  and  set  forth  in  the  record  the  important 
fact  that  the  defendants,  in  the  proceeding  in  question,  were  served  with  the 
process  against  them;  that  is,  served  regularly,  and  effectually.  And  so,  also, 
when  parties  go  into  court,  and  submit  themselves  to  its  jurisdiction  for  a 
proper  purpose,  and  this  fabt  is  recited  in  the  record,  such  record,  including 
the  recitals,  import  verity  and  binding  effect  upon  the  parties  everywhere, 
they  cannot  be  heard  to  allege  the  contrary,  or  attack  the  judgment  in  a  col- 
lateral proceeding  or  action.  This  must  be  so,  else  the  remedy  of  courts 
would  have  neither  certainty,  permanency,  nqr  eflBciency.  They  would  be 
snares  to  the  innocent,  oftentimes,  and  utterly  untrustworthy.  It  is  only 
when  a  court  of  general  jurisdiction  undertakes  to  grant  a  judgment  in  an 
action  or  proceeding  when  it  has  not  jurisdiction  of  the  parties  or  the  subject- 
matter  of  the  action,  and  this  appears  from  the  record  by  its  terms,  or  neces- 
sary implication,  or  negatively  by  the  absence  of  something  essential,  that 
the  judgment  will  be  absolutely  void  and  have  no  effect,  and  may  therefore 
be  disregarded  and  treated  as  a  nullity  everywhere.  In  that  case  the  action 
of  the  court  would  be  coram  non  jtidice.  Doyle  v.  Broion,  72  N.  C,  393; 
Spillman  v.  Williams ,  91  N.  C.  483,  and  numerous  cases  there  cited;  Morrow 
v.  Weed,  4  Iowa,  77;  Wade,  Notice,  §  1370. 

As  to  the  third  ground  of  exception,  the  statute  does  not  require  the  sher- 
iff to  attest  the  "  writ  of  dower,"  or  the  report  of  the  jury  as  signing  the  same. 
But,  if  it  were  otherwise,  the  attestation  of  the  report  by  the  deputy  would 
not  render  the  proceeding  void;  it  could  only  render  it  in  such  respect  irreg- 
ular and  erroneous.    ' 

The  principal  question  argued  before  us  was  that  as  to  the  sufficiency  of 
the  return  of  the  process  in  question  by  the  deputy-sheriff  in  his  own  name, 
and  not  in  that  of  the  sheriff  by  him.  As  appears  above,  we  have  not  found 
it  necessary  to  decide  this  question,  which  is  not  entirely  free  from  doubt. 
Regularly,  as  we  have  said,  returns  should  be  made  in  the  name  of  the  sheriff 
by  the  deputy.  It  was  held  in  Holding  v.  Holding,  Car.  Law  Bepos.  324, 
that  the  return  of  a  subpoena  in  the  name  of  the  deputy  was  insufficient.  In 
McMurphy  v.  Campbell,  1  Hayw.  (N.  C.)  181,  such  return  was  held  to  be 
sufllcient,  although  irregular;  and  in  State  v.  Johnston,  Id.  293,  its  sufficiency 
was  doubted.  In  Dobson  v.  Murphy,  1  Dev.  &  B.  586,  the  court  held  that 
such  return  was  not  such  as  could  be  taken  notice  of  judicially,  as  that  of  an 
officer  recognized  by  the  law.  See  Murfree,  Sher.  §§  76,  856.  We  cite  these 
authorities  here  to  help  the  convenience  of  reference  in  future  cases,  in  which 
they  may  be  pertinent. 

There  is  error.  The  judgment  of  nonsuit  must  be  set  aside,  and  the  action 
tried  according  to  law.  To  that  end  let  this  opinion  be  certified  to  the  supe- 
rior court.    It  is  so  ordered. 


(W  N.  c.  18)  _  _,  .     - 

Jones  v.  Parker  et  ah 

{^apreme  Court  of  North  Carolinna.    February  37, 1888.) 

RtPABXAN  Rights—Dbbd— PoNiv— High-Watrr  Mark. 

In  an  action  for  trespass  committed  upon  land  within  the  high- water  boundary  of 
a  pond,  and,  when  full,  covered  by  its  waters,  the  plaintiff  claimed  under  a  deed  oon- 
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veying  to  him  **a  certain  tract  •  •  •  embrcuylng  as  fa/r  as  high^cater  mark. " 
B.eld^  that  such  description  covers  all  the  overflowed  land  up  to  its  high-water 
boundanes,  and  vests  the  estate  therein  in  the  plaintiil. 

Appeal  from  superior  court,  Gates  county;  A.  G.  Aveby,  Judge. 
X.  Z.  Smith,  for  plaintiff.    Pruden  <&  Bann  and  T.  G.  Skinner,  for  de- 
fendants. 

Smith,  C.  J.  This  action  is  prosecuted  to  recover  damages  for  trespasses 
alleged  to  have  been  committed  on  the  plaintiff's  land,  the  title  to  which  is 
derived  under  a  deed  made  on  January  2,  1869,  by  the  defendant  Eichard  S. 
Parker  to  Joseph  J.  Jones  and  William  S.  Jones,  and  subsequent  conveyances 
from  them  to  the  plaintiff.  In  each  of  these  deeds  the  land  is  described  in  sim- 
ilar terms,  and  as  follows:  "A  certain  tract  or  parcel  of  land,  including  the 
mill-seat  and  mill  known  as  the  "Jethro  R.  Franklin  Mill,"  the  said  tract  of 
land  situated  in  the  county  of  Gates,  embracing <i8  far  as  high-watermark, 
and  bounded  as  follows:  On  the  north  by  the  lands  of  Richard  E.  Parker, 
Reddick  Brlnkley,  and  others;  on  the  east  by  the  lands  of  Harrison  Brinkley 
and  others;  south  by  the  desert  road;  west  by  the  lands  of  Josiah  H.  Reddick 
and  others,  inpluding  two  acfes  of  land  on  the  west  side  of  said  mill,  contain- 
ing ten  acres,  more  or  less."  The  title  of  the  defendant  R.  E.  Parker  is  de- 
duced from  a  deed  of  John  J.  Gatling,  administrator  of  Jason  Franklin,  made 
by  virtue  of  a  judgment  of  the  court  in  proceedings  instituted  to  convert  the 
intestate's  real  estate  into  assets  for  the  payment  of  debts,  wherein  the  land 
is  thus  described:  "On  the  north  by  James  W.  Brinkley's  line;  on  the  east  by 
Parker's  mill-pond;  on  the  west  by  B.  W.  Jones'  [the  plaintiff's]  line;  on  the 
south  by  the  Edenton  road,  the  line  of  Peter  Franklin  and  others, — containing 
one  hundred  acres,  more  or  less."  The  intestate  claimed  under  a  deed  to  him 
executed  in  1821  by  Josiah  Reddick,  conveying  the  land  afterwards  disposed 
of  by  the  administrator  in  the  year  1872.  The  trespasses  for  which  compen- 
sation was  demanded  were  committed  upon  land  within  the  high- water  bound- 
ary of  the  pond,  and,  when  full,  covered  by  its  waters,  in  cutting  down  and 
carrying  away  timber  trees  standing  thereon;  and  the  result  of  the  action  de- 
pends upon  the  construction  and  effect  of  the  deeds  which  constitute  the  plain- 
tiff's chain  of  title.  If  the  land  under  water  up  to  the  highest  usual  margin 
passes  to  the  plaintiff,  he  is  entitled  to  recover  damages  under  the  admissions 
of  the  parties;  if  not,  he  fails  in  the  action;  and  this  is  the  question  before  us 
for  solution.  The  court  charged  the  jury  that,  it  being  admitted  that  the 
plaintiff  was  in  the  actual  possession  of  the  mill,  under  the  deed  offered  in  ev- 
idence, when  the  trees  were  cut  the  plaintiff  was  the  owner  and  was  in  the 
constructive  possession  of  the  mill-pond  to  high- water  mark,  and  was  enti- 
tled to  recover  the  reasonable  market  value  of  all  timber  cut  by  the  defend- 
ants from  the  mill-pond  below  the  high-water  mark.  The  jury  having  found 
the  issues  in  favor  of  the  plaintiff,  and  assessed  his  damages  at  $65.50,  and 
judgment  rendered  thereon,  the  defendants  appeal. 

The  charge  of  the  court,  it  will  thus  be  seen,  puts  an  interpretation  upon 
the  descriptive  words  of  the  plaintiff's  deed,  "embracing  as  far  as  high- water 
mark,"  which  covers  all  the  overflowed  land  up  to  its  high- water  boundaries, 
and  vests  the  estate  therein  in  him.  The  use  of  the  water  of  the  pond  is  nec- 
essary to  the  running  of  the  mill,  and  it  would  be  valueless  without  the  own- 
ership of  the  submerged  land,  or  of  the  easement  in  the  covering  waters.  The 
principal  and  primary  intent  in  the  conveyance  is  to  secure  all  the  privileges 
incident  to  the  working  of  the  mill,  and  to  enable  the  bargainee  to  enjoy  tlie 
advantages  of  operating,  afterwards  as  bsfore,  and  hence  to  convey  the  land 
itself  or  an  easement  as  essential  to  its  enjoyment.  The  language  used  in 
describing  the  subject-matter  upon  which  the  deed  was  to  operate,  clearly 
points  to  the  land,  and  not  to  an  incumbering  easement.  It  is  a  "tract  of 
land,"  and  it  embraces  the  land  "as  far  as  high- water  mark,"  which  the  deed 
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purports  to  convey,  and  this  within  the  marginal  boundary  of  the  pond.  The 
references  in  the  brief  of  appellant's  counsel,  to  which  our  attention  is  called, 
that  construe  the  terminus  of  a  line  at  a  pond  created  by  artificial  obstructions 
or  dams  upon  a  running  stream  to  obtain  a  water-power,  as  extending  into 
the  water  as  far  as  the  channel,  have  no  application  to  the  present  case,  since, 
reversing  the  running  of  the  line,  the  water-covered  land — ^that  is,  a  parcel  of 
kind  defined  by  the  margin  of  the  pond — is  described,  and  the  estate  therein 
conveyed.  We  concur  in  the  coneftruction  put  upon  the  deed  by  the  court, 
that  its  operative  words  are  not  restricted  by  the  fact  that  there  is  a  variance 
in  the  area  of  the  tract, — it  being  from  40  to  60  acres, — from  that  mentioned 
in  the  deed,  which  may  be  explained  by  supposing  the  bargainor  intended  only 
to  apply  the  words  to  the  upland,  and  not  to  the  pond. 
There  is  no  error,  and  the  judgment  must  be  affirmed. 


(99  N.  C.  148) 

Sfeight  0.  Jenkiks  et  al. 
(Sv/preme  Cov/rt  of  North  CaroUna,    February  27, 188S.) 

1.  EjBCTMSNT— PlEADINOI — ^DeSCBIPTION  op  LA.ND. 

A  complaint  which  alleged  that  plaintiff  was  the  owner  and  entitled  to  the  pos- 
session of  a  tract  of  land,  describing  it,  and  that  the  defendant  was  unlawfully  in 
possession  of  a  part  thereof  without  specificaUy  defining  which  part,  held  suifi- 
cient. 

2,  Pleading— ANswEs—DiEMiTaBBB. 

A  narty  cannot  answer  as  to  some  of  the  allegations  of  a  single  cause  of  action, 
and  demur  as  to  others. 

Appeal  from  superior  court,  Greene  county;  Shipp,  Judge. 
Action  to  recover  land,  by  Speight,  plaintiff  and  appellee,  against  Jenkins 
et  al,^  defendants  and  appellants. 
W,  C,  Munroe^  for  appellants. 

MimRiMON,  J.  The  plalntiflf's  complaint  alleged  in  the  first  section  that 
he  was  the  owner  of  a  tract  of  land  containing  184  acres,  describing  it  by 
metes  and  bounds;  and  in  the  second  allegation  he  alleged  "that  the  defend- 
ants are  unlawfully  in  possession  of  some  3  or  5  acres  of  the  said  described 
land,  and  unlawfully  and  wrongfully  withholds  the  same  from  him."  The 
defendants  demurred  to  the  second  section  of  the  complaint,  and  for  cause  of 
demurrer  said  "that  the  first  allegation  of  the  complaint  describes  a  tract  of 
land  said  to  cop  tain  184  acres;  and  the  allegation  contained  in  second  allega- 
tion or  section  demurred  to, — •  that  the  defendants  are  unlawfully  in  posses- 
sion of  some  3  or  5  acres  of  the  said  described  land,  and  unlawfully  and  wrong- 
fully withholds  the  same  from  him,* — does  not  sufficiently  describe  what  part 
of  said  184  acres  of  land  the  defendants  are  alleged  to  be  in  possession  of,  and 
is  too  uncertain  a  description."  Upon  the  hearing,  his  honor,  being  of  opin- 
ion that  the  description  was  sufficient,  overruled  the  demurrer  of  the  defend- 
ants, to  which  defendants  excepted.  Tiie  defendants  were  allowed  to  answer, 
and,  the  jury  having  found  all  the  issuer  in  favor  of  the  plaintiff,  judgment 
was  rendered  in  his  favor,  and  the  defendants  appealed  to  the  supreme  court. 

The  complaint  alleged  a  single  cause  of  action.  The  defendant  answered, 
except  as  to  the  second  allegation  of  the  com  plaint,  and  as  to  this  he  demurred. 
As  the  demurrer  applied  to  a  single  allegation  of  the  cause  of  action,  it  was 
insufficient,  and  the  court  might  have  disregarded  it.  A  party  cannot  answer 
as  to  some  of  the  allegations  of  a  cause  of  action,  and  demur  as  to  othera. 
The  demurrer  must  embrace  the  whole,  else  it  will  be  bad.  If  there  be  sev- 
eral causes  of  action  alleged,  the  party  defending  may  answer  as  to  one,  and 
demur  as  to  another.  The  pleading  as  to  each  cause  of  action  must  have  unity 
and  consistency.  Each  allegation  must  be  taken  in  connection  with  the  other, 
and  the  whole,  together.  So  that,  if  there  is  a  single  allegation  fatally  defect- 
v.5s.E.no.6 — 25 
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ive,  it  extends  to  the  whoIe»  and  a  demurrer  should  embrace  the  whole. 
Ransom  v.  McClees,  64  N.  C.  17;  Sumner  v.  Young,  65  N.  C.  579;  Von  Glahn 
v.  De  Rosset,  76  N.  C.  292.  But  we  think  that,  if  the  pleading  had  been  suf- 
flcient,  the  objection  was  unfounded.  ^  The  complaint  alleged  that  the  plain- 
tiff was  the  owner  and  entitled  to  the  possession  of  a  tract  of  land  specif- 
ically described;  that  the  defendant  was  unlawfully  in  possession  of  a  part 
thereof, — three  or  five  acres, — and  wrongfully  withheld  the  same  from  him. 
The  alleged  ownership,  and  the  extent  thereof  as  to  boundary,  was  thus 
pointed  out  to  the  defendant,  and  he  knew  or  might  have  known  whether  or 
not  he  was  in  possession  of  any  part  thereof ;  and  could  have  made  his  de- 
fense, if  he  had  any.  If,  on  the  trial,  the  plaintiff  proved  his  allegations  to  be 
true,  he  was  entitled  to  recover,  whether  the  possession  of  the  defendant  ex- 
tended to  the  whole  tract,  to  three,  five,  or  fifty  acres.  The  allegation  that 
the  possession  of  the  defendant  extended  to  three  or  five  acres  was  an  unnec- 
essary, immaterial,  redundant  allegation.  The  leading  material  allegation 
was  that  the  plaintiff  was  the  owner  and  entitled  to  the  possession  of  the 
land  described,  and  the  defendant  was  wrongfully  in  possession  of  some  part 
of  it,  and  refused  to  surrender  the  same.  The  extent  of  the  possession  was 
not  material.  If,  for  some  probable  reason,  the  extent  of  the  possession  had 
become  material,  the  defendant  might  have  asked  the  court  to  make  the  de- 
scription more  definite.  Generally,  the  pleadings  in  actions  to  recover  land, 
under  the  present  method  of  procedure,  are  very  simple,  brief,  and  compre- 
hensive. A  Iciiding  object  of  them  is  to  avoid  technicalities,  and  afford  the 
parties  large  opportunity  to  prove  title  in  any  way  they  may  properly  be  able 
to  do.  If,  in  some  cases,  they  fail  to  give  such  precise  information  to  the  op- 
posing party  as  may  be  fairly  necessary,  the  court  will,  upon  application,  re- 
quire the  particular  allegation  or  the  pleading  complained  of  to  be  made  more 
precise.  JoTvnston  v.  Pate,  83  X.  C.  110;  Fitzgerald  v.  SJielton,  95  N.  C.  519; 
Richards  v.  Smith,  98  N.  C.  509,  4  S.  £.  Bep.  625.    Judgment  affirmed. 


(99  N.  C.  48) 

Evans  t?.  Ethebidge  et  al. 
{Supreme  Court  of  North  Carolina,    February  27, 1888.) 
D«Bi>—ACKNOWLKDOMKNT— Probate  op  Debd— Code  N.  C.  |  1250. 

Code  N.  C.  §  1250,  provides  that  when  any  deed  shaU  be  acknowledged  before  a 
oommissioner  of  afiadavits  appointed  by  the  governor  of  North  Carolina  in  the  Dis- 
trict of  Columbia,  upon  exhibiting  the  certificate  of  such  acknowledgment  to  the 
olerk  of  the  superior  court  having  jurisdiction,  he  shall  adjudge  such  deed  to  be 
duly  aoknowledfired  as  though  taken  before  him.  HelCL,  that  the  provision  relative 
to  the  clerk  of  the  court  is  mandatory:  so  that  a  deed  of  trust,  acknowledged  in  the 
District  of  Columbia,  recorded  without  the  clerk^s  certificate  of  adjudication,  does 
not  take  precedence  of  an  attachment  filed  subsequent  thereto. 

Appeal  from  superior  court.  Dare  county;  A.  C.  Avery,  Judge. 
Qrandy  <&  Aydlett,  for  plaintiff.    E,  C  Smith,  for  defendants. 

Davis,  J.  Civil  action  tried  before  Avery,  J.,  at  the  spring  term,  1887, 
of  the  superior  court  of  the  county  of  Dare.  By  consent,  a  trial  by  jury  was 
waived,  and  it  was  agreed  that  issues  of  fact  as  well  as  of  law  should  be  tried 
by  the  court.  The  material  facts  are,  in  substance,  that  on  the  21st  of  May, 
1886,  the  defendant  J.  W.  Etheridge  and  his  wife,  then  and  still  residents  of 
the  District  of  Columbia,  executed  a  deed  of  trust  to  W.  T.  Brinkley,  convey- 
ing to  him  the  property  therein  named,  and  for  the  purposes  named.  The  said 
deed  of  trust  was  delivered  to  the  register  of  deeds  for  the  county  of  Dare,  and 
registered,  and  the  following  is  the  certificate  of  probate  and  the  certificate  of 
registration: 

**  District  cf  Columbia,  County  of  Washington — ss. :  I,  Sam'l  C.  Mills,  a 
commissioner  of  deeds  and  afiidavits  of  the  state  of  North  Carolina,  resident 
in  the  District  of  Columbia,  do  hereby  certify  that  J.  W.  Etheridge  and  Carrie 
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F.,  his  wife,  personally  appeared  before  me  this  the  22d  day  of  May,  1886»  and 
acknowledged  the  due  execution  of  the  foregoing  deed.  The  said  Carrie  F. 
Ftheridge  being  by  me  privately  examined,  separate  and  apart  from  her  said 
husband,  touching  her  voluntary  execution  of  the  same,  doth  state  that  she 
signed  the  same  freely  and  voluntarily,  without  fear  or  compulsion  of  her  said 
husband  or  any  other  person,  and  that  she  doth  still  voluntarily  assent  thereto. 
And  at  the  same  time  before  me  personally  appeared  W.  T.  Brinkley,  the 
within  mortgagee,  and  made  oath  in  due  form  of  law  that  the  consideration 
in  the  foregoing  is  true  and  bona  fide  as  therein  set  forth. 

"Witness  my  hand  and  seal  this  22d  day  of  May,  A.  D.  1886. 

[Commissioner's  Seal.]  "Sam'l  C.  Mills, 

^'Commissioner  of  Affidavits,  etc.,  for  the  State  of  North  Carolina,  District  of 
Columbia. 

*'Keceived  May  26,  1886.  Registered  in  Book  B,  pages  389  and  390,  June 
14,  1886. 

"  The  above  deed  of  trust  was  registered  in  Book  B,  page  380,  June  5, 1886, 
without  probate,  by  advice  of  Judge  Albertson. 

"I  hereby  certify  the  foregoing  to  be  a  true  copy  of  deed  of  trust  as  recorded 
in  this  office.    This  6th  day  of  November,  1886. 

"G.  B.  Bltven,  Register  of  Deeds." 

The  summons  in  this  action  was  issued  on  the  28th  of  May,  1886,  by  J.  W. 
Evans,  the  plaintiff,  who  was  on  the  21st  of  May,  1886,  and  has  been  continu- 
ously since,  clerk  of  the  superior  court  of  Dare  county;  and  the  same  day  that 
the  summons  was  issued  (May  28,  1886)  a  writ  Of  attachment  was  issued  by 
the  plaintiff  in  this  action,  which  was  levied  May  81,  1886,  on  the  property 
conveyed  in  the  deed  of  trust.  It  was  admitted  that  the  account  sued  on  by 
the  plaintiff  is  Just,  and  still  due  to  him.  W.  T.  Brinkley  died  on  the  4th  of 
December,  1886,  and  soon  thereafter  the  defendant  J.  W.  Albertson  qualified 
as  his  administrator;  and  on  the  21st  of  December  be  was  regularly  appointed 
trustee,  in  the  place  of  the  said  \V.  T.  Brinkley,  deceased,  to  execute  the  deed  of 
trust.  Upon  the  facts  found,  it  was,  among  other  things,  adjudged  that  the 
"deed  of  trust  constitute  a  lien  upon  the  property  therein  conveyed,  from  the 
26th  of  May,  1886,  and  that  said  lien  is  superior  to  the  lien  of  the  attachment 
issued  in  this  cause."  It  was  also  adjudged  that  the  plaintiff  recover  of  the 
defendant  Etheridge  the  sum  of  $441.11,  with  interest  on  $415.20  from  May 
9,  1887,  till  paid,  together  with  costs,  to  be  paid  from  the  proceeds  of  the  sale 
of  the  property  in  controversy,  after  first  paying  the  debt  secured  by  the  deed 
of  trust,  charges,  etc.  To  so  much  of  the  judgment  as  declared  the  deed  of  trust 
a  lien  upon  the  property  fro^.  May  26,  1886,  and  first  to  be  paid,  the  plaintiff 
excepted  and  appealed. 

Though  the  case  states  that  the  summons  and  writ  of  attachment  were  is- 
sued by  the  plaintiff,  who  was  the  clerk,  no  question  is  raised  as  to  their  va- 
lidity, that  having  been  settled  on  a  former  appeal,  (96  K.  C.  42,  1  S.  E.  Rep. 
.  633;)  and  the  only  question  presented  for  our  consideration  is,  was  the  deed 
from  Etheridge  and  wife  to  W.  T.  Brinkley  so  proved  and  registered  as  to  give 
it  validity  against  creditors  of  the  bargainor?  The  appellee  says  it  was;  the 
appellant  says  it  was  not,  and  insists  that  an  adjudication  by  the  clerk  of  the 
superior  court  that  the  deed  was  duly  acknowledged  or  proved  was  an  essentia! 
prerequisite  to  a  valid  registration.  He  further  insists  that  Samuel  C.  Mill? 
had  ceased  to  be  a  commissioner  of  affidavits,  etc.,  for  the  state  of  North  Caro 
Una  on  the  18th  day  of  January,  1886,  and  was  not  such  on  the  22d  day  of 
May,  1886,  and  that  he  had  no  authority  to  take  the  acknowledgment  of  deeds, 
etc. ;  and  for  proof  of  this  he  refers  to  the  lists  of  commissioners  of  affidavits, 
etc.,  as  printed  in  the  volumes  of  the  Acts  of  1885  and  1887,  as  required  by 
section  636  et  aeq,  of  the  Code,  which  show  that  the  said  Mills  was  appointed 
on  the  18th  of  January,  1884,  that  his  term  of  office  expired  on  the  18th  of 
January,  1886,  and  that  he  was  not  thereafter  appointed.    In  addition  to  the 
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requirement  that  the  list  of  commissions,  etc.,  be  printed  with  the  Acts  of 
the  General  Assembly,  section  684  makes  it  the  duty  of  the  secretary  of  state, 
forthwith  upon  the  appointment  of  such  commissioners,  to  certify  the  same  to 
the  several  clerks  of  the  superior  courts  of  the  state,  and,  in  like  manner,  to 
certify  to  said  clerks  all  removals  of  commissioners,  and  of  all  whose  commis- 
sions have  expired.  If  the  appellant  is  correct  in  either  of  these  positions, 
the  judgment  below  is  erroneous. 

Section  1254  of  the  Code  provides  that  "no  deeil  of  trust  or  mortgage  for  real 
or  personal  estate  shall  be  valid,  at  law,  to  pass  any  property,  as  against  cred- 
itors, *  *  *  but  from  the  registration  of  such  deed  of  trust  or  mortgage 
in  the  county  where  the  land  lieth,"  etc.  It  is  necessary  that  all  deeds,  to  be 
valid  as  against  creditors  or  purchasers  for  value,  etc.,  shall  be  proved  in 
some  of  the  modes  prescribed  by  law,  and  registered  as  prescribed.  One  of 
these  modes  is  found  in  section  1250  of  the  Code,  and  is  as  follows:  "Where 
the  acknowledgment  or  proof  of  any  deed  or  other  instrument  is  taken  or 
made,  in  the  manner  directed  by  the  laws  of  this  st«ite,  before  any  commis- 
sioner of  affidavits  for  the  state  of  North  Carolina,  appointed  by  the  governor 
thereof,  in  any  of  the  states  or  territories  of  the  United  States,  or  in  the  Dis- 
trict of  Columbia,  and  where  such  acknowledgment  or  proof  is  certified  by 
such  commissioner,  the  clerk  of  the  superior  court  having  jurisdiction,  upon 
the  same  being  exhibited  to  him,  shall  adjudge  such  deed  or  otlier  instrument 
to  be  duly  acknowledged  or  proved  in  the  same  manner  as  if  made  or  taken 
before  him. "  It  is  insisted  by  the  appellees  that  the  deed  in  question  was 
proved  in  compliance  with  this  section  before  a  commissioner  of  affidavits, 
and  that  the  adjudication  of  the  clerk  is  only  directory,  and  not  an  essential 
prerequisite  to  registration;  and  that  having  been  registered  upon  the  certif- 
icate of  the  commissioner,  though  without  any  adjudication  and  order  of 
registration  by  the  clerk,  it  is  viilid,  and,  the  purpose  of  registration  being  to 
give  notice,  the  spirit  and  purpose  of  the  law  fully  met.  We  are  referred  to 
a  number  of  cases  {Toung  v.  Jackson^  92  N.  C.  144;  Holmes  v.  Marshall,  72 
N.  C.  87;  and  others)  in  which  it  was  held  that  ''the  provision  requiring  the 
certificate  of  probate  by  the  probate  judge  of  a  county  other  than  that  of  regis- 
tration to  be  passed  on  by  the  probate  judge  (the  clerk)  of  the  county  of  regis- 
tration, is  directory,  and  that  a  registration  upon  a  probate  which  has  not  been 
BO  passed  on  is  not  void. "  The  analogy  between  those  cases  and  that  before  us 
is  lost  in  the  fact  that  the  functions  of  the  clerk  are  broader  than  those  of  the 
commissioner.  He  not  only  takes  the  proof  of  acknowledgment,  but  (Kludges 
the  fact  '*of  due  execution;"  whereas  the  commissioner  of  affidavits,  and  per- 
haps others,  only  take  and  certify  the  acknowledgment  or  proof.  ''Probate 
of  a  deed  is  taken,"  says  Pearson,  J.,  in  Simmons  v.  QliolsoUf  5  Jones, 
(N.  C.)  401,  "by  hearing  the  evidence  touching  the  execution,  i.  e.,  the  testi- 
mony of  witnesses  of  the  acknowledgment  of  the  party,  and  from  that  evi- 
dence adjudging  the  fact  of  its  due  execution.  When  the  evidence  is  offered 
to  a  court,  the  entire  probate  is  taken  by  it;  but,  when  the  agency  of  a  com- 
missioner is  resorted  to,  a  part  of  the  probate,  i.  «.,  hearing  the  evidence,  is 
taken  by  him,  and  certified  to  the  court,  and  thereupon  the  probate  is  per- 
fected by  an  adjudication  that  the  certificate  is  in  due  form,  and  that  the  fact 
of  the  execution  of  the  deed  is  established  by  the  evidence  so  certified."  In 
cases  of  probate  before  clerks  who  can  both  take  the  evidence  and  adjudicate 
the  fact,  it  has  been  held  that,  though  it  ought  not  to  be  omitted,  the  fiat  of 
the  clerk  of  the  county  of  registration  is  not  an  absolute  prerequisite  to  a 
valid  registration;  but  the  v^idity  of  the  registration,  in  such  cases,  rests 
upon  the  fact  that  there  has  been  an  adjudication  of  "due  execution,"  by  an 
officer  competent  to  both  hear  evidence  and  adjudicate.  The  register  has  no  au- 
thority to  put  the  deed  upon  his  books  unless  proved  and  so  adjudged  in  some 
one  of  the  modes  prescribed  by  the  statute.  "The  probate  is  his  warrant,  and 
9nly  warrant,  for  doing  so;"  and,  if  registered  without  this  warrant,  it  does 
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not  create  such  an  equity  in  the  mortgagee,  as  trustee,  to  effect  creditors  or 
subsequent  purchasers  for  value.  It  was  so  adjudged  in  ScT^enck  v.  Outlaw^ 
79  N.  C.  285;  and  we  refer  to  that  case,  and  the  authorities  their  cited. 

We  conclude  that  the  deed  from  Etheridge  and  wife  to  Brinkley  was  regis- 
tered without  proper  warrant  therefor,  and  that  such  registration  did  not 
give  it  validity,  as  against  th«  plaintiff,  who  wais  a  creditor.  This  renders  it 
unnecessary  for  us  to  consider  thie  second  point  made  by  the  appellant.  There 
is  error. 


<^  N.  c.  86)  pj^^  ^^  Moore. 

{Supreme  Cov/rt  of  North  Ca/rolincL,    February  27, 1888.) 

L  Specitio  Pbbforhancb— Statute  of  Frauds— Fart  FERFORMANCE->PLEADnra. 

A  mm,  owned  by  plaintilTs  testator  and  defendant  in  partnership,  was  built  on 
land  owned  by  the  defendant  with  the  verbal  agreement  that  the  land  was  to  be 
partnership  land  and  one-half  thereof  to  be  deeded  to  the  testator  upon  the  payment 
of  one-half  of  its  value.  No  prioe  was  ever  agreed  upon,  and  no  deed  was  ever  exe- 
cuted, nor  were  such  facts  admitted  by  the  answer,  although  it  failed  to  set  up  the 
statute  of  frauds.  Held,  that  the  plaintiff  was  not  entitled  to  a  speciflo  perform- 
ance of  the  agreement  to  convey.^ 

8.  Fixtures — Betterments — ^Improvement  of  Realtt^Fartnershif. 

In  an  action  brought  by  an  executor  against  the  partner  of  his  testator  for  an  ac- 
count and  settlement  of  partnership  business  of  a  miU,  owned  by  the  testator  and 
defendant  in  partnership,  which  was  built  upon  the  defendant's  land,  plaintiff  is 
entitled  to  recover  one-half  of  the  net  profits  accrued  since  the  last  settlement  be- 
tween the  defendant  and  testator,  and  one-half  of  the  enhanced  value  of  the  land  by 
reason  of  the  improvements. 

8.  Partnership— Executor  of  Deceased  Partner— Suit  against  Survfvino  Partner. 
An  executor,  having  power  under  the  will  of  the  deceased  to  sell  the  testator's 
interest  in  a  mill  owned  by  the  testator  and  defendant  in  partnership,  can  main- 
tain an  action  against  the  defendant  for  an  account  and  settlement  oi  the  partner- 
ship business,  notwithstanding  that  part  of  Code  N.  C.  §  1828,  which  provides  that 
estates  held  in  joint  tenancy  for  the  purpose  of  carrying  on  trade  shall  be  vested  in 
the  surviving  partner  in  order  to  enable  him  to  settle  and  adjust  the  partnership 
business. 

i.  Same. 

The  mortgagees  of  the  surviving  partner's  interest  in  a  partnership  mill  are  nec- 
essary parties  to  an  action  by  the  executor  of  the  deceasea  partner  for  an  accountr 
ing  and  settlement  of  the  business  growing  out  of  said  property. 

Appeal  from  superior  court,  Edgecombe  county;  A.  C.  Avery,  Judge. 

Complaint  by  Pitt,  appellant,  executor  of  the  will  of  James  Lawrence,  de- 
ceased, against  Moore,  who,  with  said  Lawrence,  at  the  time  of  his  death, 
owned  a  mill  in  partnership,  asking  for  a  lialf  interest  in  said  mill  for  the 
estate,  the  appointing  of  a  receiver,  sale  of  the  property,  and  an  accounting. 
Defendant  denied  that  the  plaintiff  was  entitled  to  the  relief  sought.  Code 
K.  0.  §  1326,  is  as  follows:  "In  all  estates,  real  and  personal,  held  in  joint 
tenancy,  the  part  or  share  of  any  tenant  dying  shall  not  descend  or  go  to  the 
surviving  tenant,  but  shall  descend  or  be  vested  in  the  heirs,  executors,  or 
administrators,  or  assigns,  respectively,  of  the  tenant  so  dying,  in  the  same 
manner  as  estates  held  by  tenancy  in  common:  provided,  that  estates  held  in 
joint  tenancy  for  the  purpose  of  carrying  on  and  promoting  trade  and  com- 
merce, or  any  useful  work  or  manufacture  established  and  pursued  with  a 
view  of  profit  to  the  parties  therein  concerned,  shall  be  vested  in  the  surviv- 
ing partner,  in  order  to  enable  him  to  settle  and  adjust  the  partnership  busi- 
ness, or  pay  off  the  debts  which  may  have  been  contracted  in  pursuit  of  the 
said  joint  business;  but,  as  soon  as  the  same  shall  be  effected,  the  survivor 
shall  account  with  and  pay  and  deliver  to  the  heirs,  executors,  administrators, 
and  assigns,  respectively,  of  such  deceased  partner,  all  such  part,  share,  and 

'  As  to  when  specific  performance  of  an  oral  contract  for  the  conveyance  of  land  wiU 
be  decreed,  see  Martin  v.  Patterson,  (S.  C.)  2  S.  £.  Rep.  859,  and  note:  Clark  v.  Clark, 
(IlL)  18  N.  B.  Rep.  568;  GaUagher  v.  GaUagher,  (W.  Va.)  ante,  2iyr, 
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sums  of  money  as  he  may  be  entitled  to  by  virtue  of  the  original  agreement, 
if  any,  or  according  to  his  share  or  part  in  the  joint  concern,  in  the  same 
manner  as  partnership  stock  is  usually  settled  between  joint  merchants  and 
the  representatives  of  their  deceased  partners." 

/.  L,  Bridges^  for  plaintiff  and  appellant.    Batchelor  &  Devereux,  for  de- 
fendant and  appellee. 

Davis,  J.  Civil  action  tried  before  Avery,  J.,  at  fall  term,  1887,  of  the 
superior  court  of  the  county  of  Edgecombe.  It  is  alleged  and  admitted  that 
James  Lawrence,  late  of  Edgecombe  county,  died  in  said  county  in  1884,  leav- 
ing a  last  will  and  testament,  which  was  duly  proved,  and  the  plaintiff,  exec- 
utor therein  named,  duly  qualified  as  such,  and  that,  by  the  terms  of  said  will, 
he  is  authorized  to  sell  the  interest  of  his  testator  in  the  property  mentioned 
in  the  pleadings.  It  also  appears  that,  at  the  time  of  the  death  of  the  testator, 
Lawrence,  and  for  some  time  prior  thereto,  he  and  the  defendant  were  part- 
ners and  tenants  in  common  of  certain  mill  property  situated  near  the  village 
of  Sparta,  in  Edgecombe  county,  each  owning  one-half  interest;  the  said  prop- 
erty being  the  same  as  that  at  one  time  owned  by  the  late  George  G.  Sugg.  It 
is  further  alleged,  among  other  things,  that  the  testator  and  defendant  carried 
on  a  general  milling  business  at  the  mill  owned  by  them,  and  that,  for  the 
better  utilization  of  the  property,  the  mill-house  and  a  double  tenant  house 
used  therewith,  "were  moved  about  40  yards  upstream,  where  a  new  dam 
had  been  built  for  more  than  20  years,  which  said  dam  is  upon  the  lands  of 
the  said  Moore  on  the  one  side  of  the  stream,  and  the  lands  of  Lawrence  & 
Moore  on  the  other,  and  was  built  at  a  place  on  the  stream  formerly  covered  by 
the  mill-pond,  and  on  the  land  of  said  Moore  immediately  below  said  dam  and 
above  the  old  dam,  and  the  opposite  side  of  said  stream  belongs  to  Moore  and 
Lawrence,  the  mill-wheel  now  being  at  a  place  in  the  mill-pond  as  it  was  con- 
structed before  the  old  dam  broke  and  the  new  one  was  built,  he  (Moore)  agree- 
ing and  contracting,  in  consideration  of  a  payment  made  by  said  Lawrence  to 
him,  to  convey  by  deed  a  title  in  fee  to  one-half  interest  in  the  site  or  parcel 
of  land  on  which  said  houses  were  located  after  the  changes  mentioned,  being 
about  one-tenth  of  an  acre,  so  that  it  should  become  the  common  property  of 
the  partnership."  The  complaint  further  alleges  that  the  defendant  promised 
from  time  to  time  to  convey  to  the  testator  his  half  interest  in  the  new  site, 
as  set  forth,  and  has  repeatedly  admitted  the  payment  therefor  by  said  testa- 
tor, but  he  never  conveyed  said  title  in  the  life-time  of  the  testator,  and  that 
since  his  death  the  plaintiff,  executor,  has  demanded  of  the  defendant  "that 
he  convey  said  title  to  those  lawfully  entitled  thereto,  which  he  has  refused 
to  do,  alleging  that  the  entire  property  was  his,  and  that  he  did  not  intend  to 
account  for  it  in  any  way."  The  complaint  also  alleges  that  the  defendant  is 
insolvent;  that  up  to  the  time  of  the  death  of  the  testator  he  and  the  defend- 
ant divided  the  tolls  weekly;  that  the  plaintiff  has  demanded  that  the  defend- 
ant continue  to  make  such  a  division  until  the  property  could  be  divided  by 
sale,  but  that  the  defendant  refuses  to  so  divide,  but  takes  and  appropriates 
the  entire  tolls,  etc.,  to  the  irreparable  damage  of  the  estate  of  plaintiff's  tes- 
tator, and  he  asks  for  judgment  declaring  that  the  estate  of  his  testator  is  en- 
titled to  an  interest  of  one-half  in  the  property;  that  a  sale  be  ordered  and  a 
receiver  appointed,  etc.  The  answer,  so  far  as  it  is  material,  states  in  sub- 
stance that,  after  operating  the  mill  by  plaintiff's  testator  and  defendant  on 
the  first  site,  until  about  eight  years  prior  to  this  action,  the  mill-house  and 
machinery  in  it  was,  by  their  joint  action,  removed  up  the  stre^i  and  put 
upon  lands  then  in  possession  of  the  defendant,  which  he  had  thereafter  con- 
veyed by  mortgage  to  A.  T.  Bruce  &  Go.,  and  that  said  Bruce  &  Co.  had  no 
notice  of  such  removal  until  it  was  accomplished,  and  they  are  still  the  owners 
of  the  same  as  mortgagees;  that  neither  before  the  removal  of  the  mill  nor  at 
the  time  of  its  removal  was  anything  said  by  plaintiff's  testator  to  the  defend 
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ant  about  pucchasfng  the  land,  and  the  first  time  the  subject  was  mentioned 
between  them  was  about  a  year  after  the  removal,  when  the  testator  said  to 
the  defendant:  "We  have  newer  agreed  about  tlie  price  of  the  land  where  the 
mill  now  sets;"  to  which  defendant  replied  that  he  "was  ready  to  fix  the  price 
and  execute  the  deed  for  it;"  when  the  plaintiff *s  testator  said  ''it  made  no 
difference  about  a  deed;  so  he  kept  it  as  long  as  he  lived,  he  was  satisfied." 
They  continued  thereafter  to  operate  the  mill  by  managers  of  their  selection, 
and  to  divide  the  proceeds  equally  till  the  death  of  the  testator.  He  describes 
the  location  and  says  that,  when  removed,  every  part  of  the  mill  was  put  upon 
his  land,  and  denies  that  he  ever  promised,  except  as  stated,  "to  make  title  to 
plaintiff's  testator  for  one-half  interest  in  the  present  mill-site,  or  that  he  has 
ever  admitted  that  he  has  received  payment  therefor,"  etc.  He  denies  that 
he  is  insolvent.  It  was  agreed  that  the  moii;gage  to  Bruce  &  Co.  was  executed 
subsequent  to  the  erection  of  the  mill  on  the  present  site,  and  that  they  knew 
nothing  of  any  agreement  between  plaintiff's  testator  and  the  defendant,  and 
that  the  following,  which  shall  be  taken  in  lieu  of  a  copy  of  the  mortgage, 
is  all  therein  pertaining  to  the  mill  property  in  controversy,  to- wit:  "Also  my 
one-half  interest  in  the  five  acres  of  land  sold  by  said  Moore  to  George  C.  Sugg, 
and  afterwards  sold  by  his  administratrix,  including  the  large  grist-mill  and 
fixtures,  and  all  the  personal  property  used  therewith,  known  as  the  'Spaita 
Mills.'  "  The  following  are  the  issues  submitted,  (the  first  and  sixth  objected 
to  by  the  defendant,)  with  the  responses  thereto,  and  judgment  of  the  court: 
(1)  Did  the  defendant  promise  to  execute  a  deed  to  Lawrence  for  one-half 
of  the  present  mill-site?  Answer.  Yes.  (2)  Did  Lawrence  pay  the  defend- 
ant for  the  one-half  interest?  A.  No.  (8)  If  not,  what  is  the  value  of  one- 
half  of  the  land  on  which  the  mill  sets?  A»  Ten  dollars.  (4)  What  is  the 
value  of  the  permanent  improvements  put  upon  the  land  of  the  defendant 
by  the  defendant  and  Lawrence  as  copartners?  A»  $1,500.  (5)  Did  Lawrence 
contribute  his  half  of  the  expenses  incurred  by  the  erection  of  the  same?  A. 
Yes.  (6)  Was  the  mill  moved  by  Lawrence  and  defendant  upon  defendant's 
land  with  the  understanding  and  agreement  that  the  land  wiis  to  be  part- 
nership property  upon  the  payment  by  Lawrence  of  one-half  the  value  of  the 
land?  A,  Yes.  Upon  said  verdict  the  plaintiff  moves  for  the  judgment  of 
the  court  declaring  a  lien  upon  the  land  upon  which  the  mill  sets  and  the  per- 
manent improvements  thereon  to  the  extent  of  one-half  the  value  of  said  per- 
manent improvements  as  found  by  the  jury,  and  the  appointment  of  a  com- 
missioner to  sell  said  land  and  improvements  to  enforce  said  lien,  unless  the 
defendant  shall  in  the  meantime  pay  off  and  discharge  the  same.  Upon  con- 
sideration, it  is  adjudged  by  the  court  that  said  motion  be  disallowed,  and, 
the  defendant  moving  for  judgment  non  obstant  veredicto,  it  was  adjudged 
by  the  court  that  the  defendant  go  without  day  and  recover  the  costs  of  the 
action  to  be  taxed  by  the  clerk. 

The  plaintiff's  testator  and  the  defendant  owned,  as  partners,  certain  mill 
property  known  as  the  "Sparta  Mills,"  and  were  partners  in  the  milling  bus- 
iness. The  mill,  with  its  fixtures  and  a  tenement  house  used  therewith,  was 
originally  located  on  lands  jointly  owned  by  them,  but  some  years  prior  to  the 
death  of  the  testator,  by  a  parol  agreement  between  the  parties,  and  for  the 
more  advantageous  operation  of  their  mill,  it  was  moved  to  a  point  up  the 
stream,  and  on  the  defendant's  land,  with  the  understanding  and  agreement 
that  the  land  was  to  be  partnership  property,  upon  the  payment  by  the  plain- 
tiff's testator  of  one-half  the  value  thereof,  and,  upon  the  payment  of  the 
said  one-half,  the  defendant  was  to  execute  to  him  a  deed  for  one-half  of  said 
land.  The  mill  was  accordingly  erected  on  defendant's  land,  at  a  cost  of 
$1,500,  the  plaintiff's  testator  paying  for  one-half  thereof,  and  they  continued 
thereafter  to  operate  it,  recognizing  and  treating  it  as  joint  property,  and  di- 
viding the  profits  down  to  the  death  of  the  testator;  but  no  price  was  paid  for 
the  one-half  of  the  land,  nor  does  it  appear  that  any  was  agreed  on,  nor  was 
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any  deed  executed.  There  vras  no  evidence  in  writing  of  any  /igreement  or 
contract  in  regard  to  the  removal  and  erection  of  the  mill  upon  the  land  of  the 
defendant,  and  be  objected  to  the  first  and  sixth  issues,  as  there  was  no  evi- 
dence, other  than  parol,  bearing  upon  them;  and  he  insists  that,  whether 
claiming  under  the  parol  contract  for  the  purchase  of  an  interest  in  the  land, 
or  under  a  license,  the  plaintiff  must  fail. 

1.  Is  the  plaintiff  entitled  to  have  a  specific  performance  of  the  promise  made 
by  the  defendant  to  execute  to  his  testator  a  deed  for  one-half  of  the  mill-site? 
The  plaintiff  insists  that,  though  not  in  writing,  the  contract  as  alleged  is 
substantially  admitted  by  the  defendant,  and  the  equity  of  the  plaintiff  not 
denied,  and  that  the  objection  that  it  was  not  in  writing,  but  by  parol,  could 
only  be  taken  by  answer,  and,  as  the  statute  was  not  set  up  as  a  defense  in 
the  answer,  that  question  is  not  before  the  court.  We  take  a  different  view. 
The  defendant  does  not  admit  any  payment  or  performance  or  part  perform- 
ance by  the  testator,  so  far  as  it  relates  to  any  contract  or  agreement  for  the 
purchase  of  and  title  to  the  land  to  which  the  mill  was  moved.  There  is  not 
only  the  fact,  as  found,  that  the  testator,  Lawrence,  never  paid  the  defendant 
for  the  one-half  interest,  but  the  plaintiff  fails  to  set  out  the  consideration  or 
price  to  be  paid,  which  is  an  essential  and  necessary  part  of  the  contract. 
It  is  true  the  jury  find  that  there  was  an  agreement  to  convey,  and  that  the 
land  was  lo  be  partnership  property,  and  that  it  was  worth  $10.  But  what 
was  the  contract  price?  None  is  alleged  in  the  complaint,  and  none  seems  to 
have  been  agreed  on.  The  law  required  the  contract  to  be  in  writing,  and 
there  is  nothing  to  distinguish  it  from  Gulley  v.  Macy,  84  K.  C.  434,  and  like 
cases,  in  which  it  is  held  that  the  courts  will  not  enforce  parol  agreements 
for  the  sale  of  land,  unless  in  cases  where  the  defendant  in  his  answer  sub- 
mits to  perform  the  parol  contract  as  charged  in  the  complaint,  "or  where  he 
admits  it,  and  neither  by  plea  nor  answer  insists  on  the  statute.  *' 

2.  Is  the  defendant  liable  to  the  estate  of  plaintiff's  testator  for  the  perma- 
nent improvements  put  upon  the  land  jointly  by  the  testator  and  the  defend- 
ant, to  the  extent  of  the  one-half  of  the  costs  thereof  paid  by  said  testator? 
Whatever  may  have  been  the  ancient  rule,  it  is  now  well  settled  by  many  de- 
cisions, from  Baker  v.  Carson,  1  Dev.  &  B.  Eq,  381,  (in  which  there  was  a 
divided  court,  but  Ruffin,  C.  J.,  and  Gaston,  J.,  concurring.)  and  Alhea  v. 
Gfriffln,  2  Dev.  &  B.  Eq.  9,  (by  a  unanimous  court,)  to  Hose  v.  Hedgepeth,  95 
N.  C.  41,  that  where  the  labor  or  money  of  a  person  has  been  expended  in  the 
permanent  improvement  and  enrichment  of  the  property  of  another,  by  a 
parol  contract  or  agreement  which  cannot  be  enforced  because,  and  only  be- 
cause, it  is  not  in  writing,  the  party  repudiating  the  contract,  as  he  may  do, 
will  not  be  allowed  to  take  and  hold  the  property  thus  improved  and  enriched 
"without  compensation  for  the  additional  value  which  these  improvements 
have  conferred  upon  the  property, "  and  it  rests  upon  the  broad  principle  that 
it  is  against  conscience  that  one  man  shall  be  enriched  to  the  injury  and  cost 
of  another,  induced  by  his  own  act.  In  the  case  before  us.  the  land  on  which 
the  mill  was  situated  was  of  little  value,  (only  $10.)  The  improvements  put 
upon  it  were  valuable,— worth  by  the  finding  of  the  jury  $1,500, — and  put 
up  by  the  plaintiff^s  testator  and  the  defendant  at  their  joint  expense,  with 
the  understanding  and  agreement  that  they  should  own  the  property  as  part- 
ners, and  they  continued  to  deal  with  it  as  partnei-ship  property  down  to  the 
death  of  the  testator.  While  this  agreement  cannot  be  enforced  as  a  valid 
contract  for  the  sale  of  land,  equity  will  not  permit  the  defendant  to  enjoy 
the  benefit  of  it  without  compensation.  It  was  not  by  his  mere  license  that 
the  improvements  were  put  upon  his  land;  it  was  coupled  with  an  expendi- 
ture of  money  by  which  the  land  was  improved,  and  therefore  coupled  with  an 
interest  which  gave  to  the  testator  rights  of  which  the  defendant  cannot  de* 
prive  him  by  a  repudiation  of  his  parol  agreement.  Railroad  v.  Battle^  66 
N.  0.  641.    In  Bridges  v.  Purcell,  1  Dev.  &  B.  492,  it  is  left  an  open  ques- 
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tion  "whether  a  license  to  do  an  act  which  in  its  consequences  permanently 
affects  the  property  of  him  who  gives  it,  when  so  acted  on  that  what  is  done 
cannot  be  conveniently  undone,  may  be  regarded  as  a  grant  of  an  interest  to 
the  extent  of  the  consequences  thereby  authorized,  and  therefore  not  revo- 
cable; or  whether  the  license  does  not  necessarily  imply  a  permission  for  the 
thing  done  to  remain,  notwithstanding  the  continuing  consequences,  and, 
therefore,  the  licensor,  on  the  principle  of  good  faith,  may  be  forbidden  to 
withdraw  it  without  indemnifying  him  who  trusted  thereto."  The  settle- 
ment of  these  questions  was  not  necessary,  as  Judge  Gaston  said,  to  the  de- 
termination of  that  case,  but  we  think  that  they  have  been  settled  by  adjudi- 
cations since,  in  favor  of  the  equity  of  those  who,  acting  in  good  faith,  have 
expended  money  or  labor  in  improving  the  property  of  others  in  whom  they 
trusted.  Such,  we  think,  is  the  equity  of  the.plaintiff  in  this  case.  He  is  en- 
titled to  compensation  to  the  extent  of  one-half  of  the  value  added  to  ttie  land 
in  question  by  permanent  improvements  made  thereon. 

3.  It  is  conceded  that,  by  ttie  terms  of  the  testator's  will,  the  plaintiff  has 
autliority  to  make  sale  of  his  interest  in  the  mill,  but  the  defendant  objects 
that  the  plaintiff  sets  up  a  partnership  between  his  testator  and  the  defend- 
ant, and  that  this  action  cannot  be  maintained,  because  the  property,  being 
partnership  property,  vested  in  the  surviving  firtner  under  section  1326  of  the 
Code.  The  action  is  substantially  for  the  settlement  of  the  partnership,  and 
the  plaintiff  is  entitled  to  have  an  account,  and  to  receive  one-half  of  the  net. 
profits  accrued  since  the  last  settlement  between  the  defendant  and  his  testa- 
tor, and  one-half  of  the  enhanced  value  to  the  land  by  reason  of  the  improve- 
ments, and  this  relief  is  within  the  scope  of  the  plaintiff's  prayer  and  war- 
ranted by  his  complaint. 

4.  It  appears  that,  after  the  erection  of  the  mill,  A.  T.  Bruce  &  Co.  became 
the  mortgagees  of  the  defendant's  "one-half  interest"  in  the  property  in  ques- 
tion, and  as  they  thereby  became  the  legal  owners  of  defendant's  interest,  and 
their  rights  may  be  affected  by  the  settlement,  they  ought  to  be  made  parties 
to  this  action. 

There  is  error,  and  this  will  be  certified  to  the  end  that  further  proceedings 
may  be  had  in  accordance  with  this  opinion. 


(99  N.   C.  178) 

Branch  et  al.  v.  Griffin  et  ah 
(Suvreme  Cov/rt  of  North  Carolina,    March  5, 1888.) 

1.  JuDOMEJiT—EvFEOT— Collateral  Procxbdinos. 

Where  the  petition  for  the  restoration  of  certain  lost  reoordB  relating  to  lands 
claimed  to  have  been  fraudulently  sold  has  been  heard,  and  judgment  rendered  for 
petitioner,  the  transcript  of  such  proceedings  will  not  be  reviewed  upon  appeal  in 
an  independent  action  brought  to  obtain  a  judgment  for  a  foreclosure  of  a  mortgage 
and  sale  of  the  land. 

2.  MoRTGAOEs— Sale— NoncB  of  Equities. 

The  mortgagees  of  certain  lands  will  not  be  charged  with  constructive  notice  of 
the  fraudulent  sale  of  such  property,  or  put  upon  inquiry  where  the  record  con- 
nected with  the  sale  shows  no  gpreater  fraud  than  the  removal  of  a  trustee  named 
in  a  will,  and  the  appointment  of  the  husband  of  the  cestui  que  trust  as  trustee, 
who  gave  a  bond  for  the  faithful  discharge  of  his  duties,  and  that  the  price  received 
by  such  trustee  upon  the  sale  of  the  property  was  Inadequate. 
S.  Trusts — Sale — After-Born  Children. 

A  will  gave  the  use  of  certain  lands  to  the  cestiU  que  trust  for  life,  and  then  for 
the  benefit  of  her  children.  Held,  that  a  sale  of  the  property  by  the  cestui  que 
trust,  after  the  birth  of  a  child,  whose  interests  at  the  sale  are  represented  by  a 
guardian  ad  litems  is  valid  as  against  children  subsequently  bom. 

Appeal  from  superior  court,  Kash  county;  James  H.  Msbrimon,  Judge. 

Action  by  A.  Branch  and  T.  J.  Hadley,  plaintiffs,  against  William  H., 
Margaret,  Ophelia,  Nina,  Charles,  and  Annie  Griffin,  defendants,  to  obtain  a 
judgment  for  a  foreclosure  of  a  mortgage,  and  a  sale  of  the  land  thereunder. 
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William  H.  Griffin  bad  been  appointed  administrator  of  his  father's  estate, 
upon  which  the  mortgage  was  given.  Margaret  Griffin  was  the  mother  of  the 
administrator.  The  remaining  defendants  are  the  children  of  Margaret,  and 
Presley  Griffin  the  original  mortgagor.  Judgment  was  rendered  for  plaintiffs, 
and  defendants  appeal. 

F.  A,  Woodard  and  ff.  F,  Murray,  for  plaintiffs.    Bunn  cfe  BattUt  for  de- 
fendants. 

Davis,  J.    Civil  action  tried  before  Mehbimon,  J.,  at  spring  term,  1887. 
of  Nash  superior  court.    It  is  alleged  and  admitted  that  on  February  9, 1883, 
Presley  Griffin  executed  to  the  plaintiffs  his  note  for  $791.65;  and  that  on 
January  27, 1881,  the  said  Griffin  executed  to  William  Barnes  his  note  for  the 
sum  of  $200;  and  that,  for  th0  purpose  of  securing  the  payments  of  these 
notes,  the  said  Presley  Griffin,  and  Margaret,  his  wife,  executed  to  the  plain- 
tiffs a  mortgage  upon  the  real  estate  mentioned  in  the  pleadings;  that  the  sum 
of  $121.25  has  been  paid  on  the  note  of  $791.65,  and  that  no  other  sum  has 
been  paid  on  either  of  said  notes ;  and  that  Presley  Griffin  died  intestate  dur- 
ing the  year  1884,  and  the  defendants  are  his  widow  and  heirs  at  law;  and 
the  defendant  William  Griffin  has  duly  qualified  as  his  administrator.    The 
plaintiffs  ask  for  judgment  yainst  William  Griffin,  administrator,  etc.,  for 
the  amount  of  the  debts,  intent,  and  cost,  and  against  all  the  defendants  for 
a  foreclosure  of  the  mortgage  and  sale  of  the  land.    The  defendants  file  an 
answer  and  a  supplemental  answer,  in  which,  after  admitting  the  facts  as  al- 
leged in  the  complaint,  and  the  willingness  of  the  administrator,  defendant, 
to  pay  the  plaintiffs'  debts  but  for  the  want  of  assets,  they  say,  by  way  of  de- 
fense, that  James  Sullivant,  of  the  county  of  Nash,  died  in  1851.  seized  in  fee 
of  the  lands  referred  to  in  the  complaint,  leaving  a  last  will  and  testament, 
which  was  duly  proved  at  November  terra,  1851,  of  the  county  court  of  Nash, 
and  recorded,  a  copy  of  which  is  filed  as  a  part  of  the  answer;  that  Margaret 
Hammond,  mentioned  in  the  said  will,  married  Presley  Griffin,  and  is  the 
same  person  named  in  the  complaint;  and  that  the  land  mentioned  in  the  said 
will  is  the  same  as  that  referred  to  in  the  complaint.    They  then  insist  that 
the  pretended  mortgage  to  the  plaintiffs  passed  no  title;  that  the  order  made 
to  sell  the  land  described  in  the  complaint  in  the  cause  entitled  Presley  Qi  iffin, 
exparUf  and  under  which  it  was  sold  on  the  26th  of  June,  1869,  when  li.  J. 
Morgan  was  the  last  and  highest  bidder,  at  the  price  of  $451.75,  was  a  fraud 
upon  the  rights  of  the  defendants,  and  a  mere  contrivance  on  the  part  of 
Presley  Griffin  to  destroy  the  equitable  title  held  by  the  defendant,  Margaret, 
for  life,  and  after  her  death  by  her  children;  that  at  the  time  the  petition  was 
filed  by  Presley  Griffin,  for  the  sale  of  fhe  said  land,  the  defendants,  except 
Margaret,  were  infants,  or  not  then  in  esse,  four  of  them  having  been  since 
born,  and  none  of  them  had  any  notice  or  knowledge  of  the  said  petition,  nor 
of  the  decree  and  sale,  nor  of  the  confirmation  thereof;  that  they  have  received 
no  part  of  the  price  paid,  or  alleged  to  have  been  paid,  for  said  land;  and  that 
they  have  never  ratified  or  assented  to  the  proceedings  under  which  it  was 
sold;  that  the  price  of  $451.75  was  grossly  inadequate,  and  that  no  part  of  it 
was  paid,  the  purchaser,  R.  J.  Morgan,  being  "a  mere  man  of  straw,"  buy- 
ing as  agent  for  Griffin,  taking  a  deed  and  immediately  after  reconveying  to 
him.     The  defendants  further  say  thut  the  record  of  the  proceedings  under 
which  the  land  was  sold  was  sufficient  to  put  the  plaintiffs  upon  inquiry,  and 
that  they  are  not  purchasers  for  value  without  notice,  etc.    The  plaintiffs  re- 
ply, among  other  things,  that  at  spring  term,  1856,  of  the  court  of  equity  for 
Nash  county,  Presley  Griffin,  and  wife,  Margaret,  on  behalf  of  themselves  and 
their  children,  filed  a  petition  against  Jacob  Strickland,  trustee,  etc.,  alleging 
that  he  was  misusing  the  trust  property,  and  asKing  for  his  removal,  and  the 
appointment  of  some  suitable  person  in  his  stead;  and  that  in  said  cause  a  de- 
cree was  made,  removing  the  said  Strickland,  and  appointing  Presley  Qriffin 
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in  his  stead,  requiring  of  him  a  bond,  in  the  sum  of  $5,000,  for  the  faithful 
discharge  of  his  duties  as  trustee,  which  bond  was  duly  executed;  that  there- 
after, at  spring  term,  1869,  a  petition  was  filed  bj  the  said  Presley  Grifiin,  and 
wife,  Margaret,  and  the  defendants,  the  infants  being  represented  by  their  next 
friend  and  trustee,  their  father,  for  a  sale  of  the  land  now  in  controversy,  and 
under  an  order  made  therein  it  was  sold,  etc. ;  that  on  February  9, 1883,  Pres- 
ley GriflBn  and  wife,  then  in  possession  of  said  land,  l>orrowed  of  the  plaintiffs 
the  sum  of  $791.65,  and  executed  a  mortgage  thereon  to  secure  its  payment, 
and  on  the  12th  of  February,  1884,  the  said  mortgage  was  renewed,  including 
therein  the  note  due  to  William  Barnes.  They  deny  all  notice  of  any  fraud 
or  irregularity  in  the  proceedings  under  which  the  sale  was  made,  and  say  that 
Presley  Giiffin  was  a  man  of  excellent  character,  and  deny  that  he  was  a  party 
to  any  fraud  upon  his  children. 

The  material  part  of  James  Sullivant's  will  is.as  follows:  "I  give  and  be- 
queath all  the  aforesaid  residue,  my  estate  both  real  and  personal,  to  Jacob 
Strickland,  to  him  and  his  heirs,  in  trust  and  upon  the  condition,  neverthe- 
less, that  the  said  Jacob  Stiickland  will  hold  the  same  for  the  sole  and  separate 
use  and  benefit  of  Margaret  Hammond,  (now  aged  about  fourteen  yeai-s,) 
free  from  the  control  of  any  person  whomsoever,  and  more  particularly  free 
from  the  control  of  any  person  she  may  hereafter  marry,  and,  should  she 
marry,  then  the  said  Strickland  is  to  hold  the  said  property  in  trust  for  her, 
the  said  Margaret's,  use  as  fully  as  she  were  a  feme  sole  and  unmarried,  and 
free  from  the  control  and  use  and  disposal  of  her  said  husband;  and,  at  the 
death  of  the  said  Margaret  Hammond,  it  is  my  will  and  desire  that  the  said 
Jacob  Strickland  should  hold  the  said  property,  both  real  and  personal,  for  the 
use  and  benefit  of  the  children  of  the  said  Margaret." 

At  the  spring  term,  1886,  a  petition  was  filed,  after  due  notice,  by  the  plain- 
tiffs in  this  action  against  the  defendants,  ** alleging  that  the  petition  and  de- 
cree of  sale  filed  by  Pressley  Griffin  and  wife  and  others,  for  the  sale  of  the 
lands,  part  of  which  is  included  in  the  mortgage  sought  to  be  foreclosed,  in 
the  above-entitled  action,  has  been  lost,  mislaid,  or  destroyed,  etc.,"  and  ask- 
ing to  have  the  lost  record  restored,  etc.  This  petition  was  heard  before  his 
honor  Judge  Shepherd,  at  spring  term,  1886,  of  Nash  superior  court,  when 
the  defendant  Margaret,  and  all  her  children,  were  present,  and  it  was  offered 
to  prove  by  them  that  they  had  no  knowledge  of  the  proceedings  instituted  by 
Presley  Grifiin  to  sell  the  land,  that  they  never  authorized  the  use  of  their 
names,  assented  to  the  sale,  or  received  any  part  of  the  proceeds.  This  evi- 
dence was  excluded  by  the  court,  and  the  defendant  excepted,  but  no  appeal 
was  taken.  His  honor  gave  judgment  for  the  restoration  and  perpetuation 
of  the  lost  records,  etc.  When  the  cause  came  on  for  trial,  at  spring  term, 
1887,  his  honor  intimated  an  opinion  tliat  the  matter  of  impeaching  the  pro- 
ceedings under  which  the  land  was  sold  could  not  be  effected  in  tliis  action, 
but  that  the  defendants  should  have  brought  a  separate  action  for  that  pur- 
pose. The  plaintiffs  thereupon  declared  their  wish  to  waive  all  such  irregu- 
larities, and  to  proceed  at  once  with  the  trial.  The  folio  wing  issues  were  then 
submitted  to  and  answered  by  the  jury:  (1)  Was  the  sale  of  the  land  in  con- 
troversy a  fraud  upon  the  rights  of  the  defendants,  or  any  of  them,  and  a  mere 
contrivance  on  the  part  of  Presley  Griffin  to  destroy  the  equitable  title  held 
by  the  defendants?  To  this  the  jury  responded,  "Yes."  (2)  Are  the  plain- 
tiffs bona  fide  purchasers  of  said  land  for  value  and  without  notice?  To  this 
the  jury  responded,  "Yes,"  undejr  instructions  from  his  honor.  (3)  Were 
the  defendants  Ophelia,  Nina,  Charles,  and  Annie  born  after  the  sale  by  Pres- 
ley Griffin,  trustee?  To  this  the  jury  responded,  "Yes."  (4)  What  part  of 
the  8791.65  note  was  a  present  or  contemporaneous  loan  ?  To  this  the  j  ury  re- 
sponded, "8500." 

The  defendants  produced  in  evidence  the  report  of  sale  made  by  Presley 
Griffin,  trustee,  etc.,  under  the  decree  of  the  court  of  equity  filed  at  fall  term. 
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1869»  and  the  deed  from  said  Griffin,  trustee,  etc.,  to  R.  J.  Morgan,  dated 
June  27,  1870,  and  the  deed  from  said  Morgan  to  said  Griffin,  dated  July  15, 
1870,  both  of  which  deeds  were  duly  registered,  and  both  of  which  embrace 
the  land  in  controversy  in  this  action.  The  defendants  insisted  that  the  facts, 
which  appear  in  the  face  of  these  deeds,  through  which  plaintiffs  claim  title, 
were  sufficient  to  put  them  upon  inquiry.  His  honor  held  that  tliere  was  no 
evidence  of  notice,  and  directed  the  jury  to  find  the  second  issue  in  the  affirm- 
ative. Defendants  excepted.  Defendants  also  introduced  the  equity  proceed- 
ings under  which  Jacob  Strickland  was  removed  as  trustee,  etc.,  and  Griffin 
was  appointed;  also  W.  H.  Griffin,  who  testified  that  he  had  no  notice  of  the 
proceedings  to  sell  the  land,  and  that  at  the  date  of  the  sale,  in  1869,  four  of 
the  children  of  Margaret  (naming  them)  were  unborn;  and  that  at  low  fig- 
ures the  land  was  worth  two  or  three  dollars  per  acre.  Another  witness  tes- 
tified that  it  was  worth  three  dollars  per  acre  at  the  time  of  the  sale.  It  was 
in  evidence  that  when  the  first  mortgage  was  executed  (February  9,  1883,)  a 
portion  of  the  money  loaned  was  for  a  pre-existing  debt,  but  at  least  S500 
was  cash  loaned,  and  it  was  admitted  that  Barnes'  note  was  a  pre-existing 
debt.  It  was  also  admitted  that  the  mortgage  of  February  12,  1884,  was  in 
renewal  of  the  moiigage  of  February  9,  1883.  There  was  no  evidence  that 
plaintiffs  had  any  actual  notice  of  fraud,  but  defendants  insisted  that  the  re- 
port of  sale,  decree  of  confirmation,  deeds  from  Griffin  to  Morgan,  and  from 
the  latter  to  the  former,  were  enough  to  apprise  the  plaintiffs  that  the  land 
had  been  sold  only  colorably,  etc.  His  honor  declined  to  so  hold,  and  defend- 
ants excepted.  (3)  The  defendants  further  insisted  after  verdict  (this  point 
having  been  reserved)  that  the  land  was  held  in  trust  under  James  Sullivant^s 
will  for  the  sole  and  separate  use  of  the  defendant  Margaret,  and  then  at  her 
death  was  to  be  held  in  trust  for  her  children, — that  is,  for  such  of  her  chil- 
dren as  would  then  answer  that  designation;  that  the  court  of  equity  had  there- 
fore no  power  to  order  the  sale  of  the  children's  interest  and  estate  in  the 
premises.  His  honor  decided  otherwise,  and  the  defendants  excepted.  (4) 
The  defendants  contended  that  in  any  event  the  plaintiffs  were  bona  fide  pur- 
chasei*s  for  value,  and  without  notice,  only  as  to  the  $500  loaned  by  them  to 
Presley  Griffin,  February  9,  1883.  The  plaintiffs  insisted  that  as  to  the  en- 
tire debt  of  8791.65  they  were  purchasers  for  value  and  without  notice.  His 
honor  ruled  in  favor  of  the  defendants,  and  the  plaintiffs  excepted.  His 
honor  then  rendered  judgment  as  set  forth  in  transcript,  and  both  parties  ap- 
pealed to  the  supreme  court. 

1.  There  is  with  the  record  sent  to  this  court,  a  voluminous  transcript  of 
certain  proceedings  commenced  by  a  summons  regularly  issued  on  the  12th 
day  of  April,  1886,  by  the  clerk  of  the  superior  court  of  Nash,  at  the  instance 
of  A.  Branch  and  T.J.  Hadley,  (who  are  the  plaintiffs  in  this  action,)  against 
W.  H.  Griffin  and  others,  (naming  them,  who  are  the  defendants  in  this  ac- 
tion,) returnable  to  spnng  term,  1^6,  to  restore  and  perpetuate  certain  records 
alleged  to  have  been  lost  or  destroyed.  That  proceeding  was  by  petition,  and 
seems  to  have  been  prosecuted  in  compliance  with  sections  60  et  seq,  of  the 
Code.  It  was  heard  before  Shepherd,  J.,  at  fall  term,  1886,  of  Nash  superior 
court,  when  judgment  was  rendered  as  stated  in  the  case  on  appeal.  The  de- 
fendants insist  that  that  proceeding  was  by  a  petition  in  this  action,  and  that 
the  ruling  of  Judge  Shei'HERD,  to  which  exception  was  taken,  but  from  which 
there  was  no  appeal,  is  now  the  subject  of  our  review;  and  that  his  honor 
Judge  Mekrimon,  erred  in  the  intimation  of  the  opinion  "that  the  matter  of 
impeaching  the  proceeding  under  which  the  land  was  sold  could  not  be  effected 
in  this  action,  but  that  the  defendants  should  have  brought  a  separate  action 
for  that  purpose."  We  think  that  the  proceeding  to  restore  and  perpetuate 
the  alleged  lost  records  could  not  be  injected  into  this  action,  and  that  the 
judgment  therein  was  final,  and  the  transcript  thereof  has  no  proper  place  in 
this,  appeal.    It  was  collateral,  and  while  it  may  sometimes  be  just  and  right 
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to  continue  a  pending  action  until  some  collateral  part  or  issue,  material  to 
its  just  determination  and  requiring  a  separate  action,  can  be  tried,  it  cannot 
be  that  controverted  questions  of  law  or  fact  involved  in  the  collateral  issue, 
and  determinable  in  a  separate  proceeding,  can  be  incorporated  in  and  become 
a  part  of  the  record  of  the  pending  action.  This  would  be  to  make  "confusion 
worse  confounded.''  We  cannot  try  in  this  action  any  controversies  as  to  the 
existence  or  non-existence  of  the  alleged  lost  records.  That  was  settled  in  the 
proceeding  instituted  to  determine  it,  and  we  think  the  first  exception  of  the 
defendant  cannot  be  sustained. 

2.  But  the  defendants  insist  that  the  facts  of  record  were  sufficient  to  put 
the  plaintiffs  on  inquiry,  and  that  they  were  not  purchasers  for  value  without 
notice.  They  say  that  the  will  of  James  Sullivant  showing  the  character  in 
which  the  property  was  held,  the  equity  proceeding  by  which  Jacob  Strick- 
land was  removed  as  trustee,  and  Pressley  Griffin  appointed  in  his  stead,  the 
grossly  inadequate  price,  and  the  deed  from  Griffin,  trustee,  to  Morgan,  and  the 
deed  from  Morgan  reconveying  to  Griffin,  all  of  which  were  of  record,  were 
sufficient  to  put  them  on  inquiry,  and  the  inquiry,  if  prosecuted,  would  have 
disclosed  the  fraud,  and  that,  therefore,  they  were  affected  with  notice.  It  is 
true  tliat  without  actual  knowledge  or  information  a  party  may  be  "affected 
with  notice  by  information  of  any  fact  or  instrument  relating  to  the  subject- 
matter  of  his  contract,  which,  if  properly  inquired  into,  would  have  led  to  its 
ascertainment."  Adams,  £q.  158;  Ijames  v.  Gaither,  93  N.  C. 358;  Johnson 
V.  Praine,  91  N.  C.  159;  Hulhurt  v.  Douglas,  94  N.  C.  122.  But  is  there 
anything  in  the  facts  relied  on  to  put  the  purchasers  from  Griffin  and  wife  on 
inquiry  as  to  whether  he  had  not  acquired  title  by  a  fraud  upon  his  wife, 
who  signed  the  deed  with  him,  and  his  children?  Certainly  there  was  noth- 
ing in  the  will  of  James  Sullivan  that  could  create  any  suspicion  of  fraud, 
and  the  equity  proceeding  and  the  decree  under  which  Jacob  Stricklana  was 
removed  (and  the  regularity  and  validity  of  that  proceeding  are  in  no  way 
impeached)  disclosed  the  facts  that  Jacob  Strickland  was  removed  for  a  fail- 
ure to  discharge  his  duties  to  the  beneficiaries  under  the  will,  and  that  upon 
the  appointment  of  Griffin  a  bond  of  $5,000,  for  the  faithful  discharge  of  his 
duties,  was  required  and  given;  and  surely  there  could  be  nothing  in  that  to 
put  him  on  inquiry.  Inadequacy  of  price  may  have  been  a  good  cause  for  re- 
fusing to  confirm  a  sale,  but,  after  confirmation  of  the  sale,  it  could  furnish 
no  ground  for  setting  it  aside,  and  annulling  the  sale  made  under  it.  Sum- 
ner V.  Sessoms,  94  N.  0.  871.  That  a  trustee  cannot  buy  at  his  own  sale  is 
too  well  settled  to  need  the  citation  of  authority.  If  he  buys  directly,  or  indi- 
rectly through  another,  he  holds  the  property  at  the  election  of  the  cestui  que 
trustt^to  take  the  price  or  demand  a  r^ale  of  the  property,  but  a  sale  by  a 
trustee  to  another  (though  made  with  a  fraudulent  intent)  passes  the  legal 
title  to  the  purchaser,  and  a  honaflde  purchaser  from  such  a  fraudulent  ven- 
dee, for  value  and  without  notice,  acquires  a  good  title.  Young  v.  Lathrop, 
67  N.  C.  63.  However  fraudulent  the  transaction  may  have  been  as  between 
the  original  parties  to  the  sale,  a  purchaser  who  acquires  the  legal  title  for 
value  and  in  good  faith,  without  notice,  is  not  affected  by  it,  and  is  protected. 
Such  a  purchaser,  as  was  the  case  in  Young  v.  Lathrop,  acquired  a  good  title 
by  purchase  at  private  sale,  and  the  courts  are  equally,  and  perhaps  more, 
careful  in  protecting  bona  fide  purchasers  who  derive  title  through  judicial 
sales;  and  even  where  the  proceedings  under  which  such  sales  have  been 
made,  have  been  annulled  and  vacated,  the  purchaser  has  been  protected*. 
This  protection  of  purchasers,  honaflde  and  for  value,  at  judicial  sales,  is  il- 
lustrated in  Fofjoler  v.  Poor,  93  N.  C.  466;  England  v.  Qamer,  90  N.  C.  197; 
Sutton  v.  8chonwall,  86  N.  C.  198,  and  the  many  cases  cited  in  them.  Fol- 
lowing the  rulings  of  the  court  in  these  cases,  we  think  the  second  exception 
of  the  defendants  cannot  be  sustained. 

3.  The  third  exception  rests  upon  the  denial  of  the  power  of  the  courts  of 
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equity  to  order  a  sale  of  the  interest  and  estate  of  the  defendants  under  the 
will  of  James  Sullivant.  The  property  is  given  for  the  use  of  Margaret  for 
life,  and  then  "for  the  use  and  benefit  of  the  children  of  the  said  Margaret." 
The  children  take  as  a  class,  and  some  of  them  were  in  esse  at  the  time  of  the 
sale;  and  this  distinguishes  it  from  the  cases  cited  by  the  learned  counsel  for 
the  defendants.  It  is  more  like  Sx parte  Dodd,  Phil.  Eq.  97.  In  that  case 
it  is  said:  "It  is  certain,  if  land  be  devised  to  a  person  for  life,  with  an  ex- 
ecutory devise  in  fee  to  his  children,  the  court  cannot  order  a  sale  of  the  land 
before  the  birth  of  any  child,  because,  not  being  in  esse,  there  can  be  no  one 
before  the  court  to  represent  its  interests.  *  *  •  But  if  there  be  any 
children  in  esse  in  whom  the  estate  in  fee  can  vest,  a  sale  may  be  ordered,  be- 
cause, if  their  interests  require  it,  they  may  be  represented  by  guardian;  and 
this  may  be  done  though  all  of  the  children  of  the  class  may  not  yet  have 
been  born."  Such  is  the  case  before  us,  and,  as  was  said  in  Ex  parte  Dodd, 
this  distinguishes  it  from  Watson  v.  Watson,  3  Jones,  £q.  400,  as  it  also  does 
from  Williams  v.  Hasselh  73  N.  C.  174:  Young  v.  Young,  97  N.  C.  132,  2  S. 
E.  Kep.  78;  Ex  parte  Miller,  90  2T.  C.  629, — and  similar  cases. 

There  was  no  error  in  the  ruling  of  the  court  below  in  the  matters  excepted 
to  by  the  defenaants. 


(99  N.  c.  178)  Branch  t>.  Griffin. 

{Supreme  Court  of  North  Carolina,    Harcb  5,  1888.) 

MORTOAOBS— PrE-EXISTIKO  DeBT— PRESENT  LOAN. 

A  mortgage  was  taken  to  secure  a  cash  loan  and  a  pre-existing  debt  Held,  that 
such  a  mortgage  was  not  given  to  simply  secure  a  pre-existing  debt,  but  was  based 
upon  a  valid  cotemporaneous  oonslderation ;  and  that  the  mortgagees  haVing  aio- 
oepted  it  in  good  faith,  without  notice  of  any  equities,  shoifld  be  protected  to  the 
full  amount  of  such  mortgage. 

Appeal  from  superior  court,  Nash  county;  J.  H.  Merrimon,  Judge. 

The  facts  in  this  case  are  the  same  as  those  in  the  case  of  Branch  et  aL 
y.  Qriffln  et  aL,  ante,  393,  with  the  exception  that  the  jury  in  that  case 
found  that  the  plaintiffs  were  bona  fide  holders  of  a  mortgage  only  to  the 
amount  of  the  cash  loaned  by  them  at  the  time  of  taking  the  moitgage,  and 
not  as  to  a  pre-existing  debt  included  by  them  in  the  mortgage.  From  this 
verdict  plaintiff  Branch  appeals. 

F.  A,  Woodard  and  H,  F.  Murray,  for  plaintiff.  Bunn  &  BatUe^  for  do- 
fendant. 

Davis,  J.  •  This  is  the  plaintiff's  appeal,  and  the  facts  are  the  same  as  those 
set  out  in  the  defendant's  appeal.     • 

The  jury  having  found  that  the  sale  by  which  Presley  Griffin  acquired  title 
was  fraudulent,  and  that  the  plaintiffs  were  bona  fide  purchasers  for  value 
without  notice,  and  having  also  found  that  $500  of  the  note  executed  to  the 
plaintiffs  was  for  money  loaned,  his  honor  held  that  the  plaintiffs  were  pur- 
chasers for  value,  and  without  notice,  only  to  the  extent  of  the  amount  (i^OO) 
loaned;  and  from  this  the  plaintiffs  appealed.  It  is  admitted  that  the  mort- 
gage of  February  12,  1884,  was  in  renewal  of  the  mortgage  of  February  9, 
1883,  and  it  appears  from  the  record  that  the  credit  or  time  of  payment  was 
extended.  A  mortgage  deed  executed  to,  and  accepted  by,  a  creditor  without 
notice,  and  in  renewal  of  a  piior  mortgage,  certainly  cannot  place  the  cred- 
itor in  a  worse  condition  than  he  occupied  under  the  first  mortgage.  The 
greater  and  substantial  part  of  the  consideration  of  the  first  mortgage  was  the 
money  then  loaned;  and  doubtless  the  inducement- and  consideration  for  the 
loan  then  made  was  the  security  given  by  the  execution  of  the  mortgage. 
It  was  not  a  mortgage  simply  to  secure  a  pre-existing  debt.  It  was  executed 
for  a  present  and  valid  consideration  moving  from  the  plaintiffs,  the  advan- 
tage to  them  being  the  security  of  their  debt,  and  the  advantage  to  the  mort- 
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gagor  being  the  ase  of  the  money  loaned,  and  the  extension  of  time  to  pay; 
and  whether  the  mooted  question  as  to  the  difference  between  a  mortgage  ex- 
ecuted to  secure  a  pre-existing  debt  and  one  executed  to  secure  a  present  loan, 
or  upon  a  present  consideration,  has  been  settled  or  not,  there  seems  to  be  no 
question  that  a  mortgage  executed  upon  a  valid  cotemporaneous  considera- 
tion, and  accepted  by  the  mortgagee  in  good  faith,  and  without  notice  of  any 
invalidating  equity  in  others,  will  be  upheld.  Potta  v.  Blacktoelh  4  Jones, 
Eq.  58.  and  Brem  v.  Lockhart,  93  N.  C.  191;  Bank  v,  Brtdgers,  98  N.  C. 
— ,  8  S.  E.  Rep.  826,  and  the  cases  cited. 

We  think  that,  botli  upon  authority  and  reason,  the  plaintiffs  are  entitled 
to  have  the  property  conveyed  in  the  mortgage  declared  a  security  for  their 
debt  named  therein,  to  its  full  amount,  and  that  there  was  error  in  limiting  it 
to  the  amount  of  the  money  loaned  at  the  time  of  the  execution  of  the  mort- 
gage. The  judgment  of  the  court  below  must  be  reformed  in  this  respect. 
Modified  and  affirmed. 


(99  N.  C.  58) 

Steyenson  et  al.  t>.  Felton  et  al. 
(Supreme  Cov/rt  of  North  Carolina,    March  6, 1888.) 

1,  ReFERSNOE— CONSBNT— RiOnT  TO  JUDOMBNT  UPON  REPORT. 

Under  the  provisions  of  Code  N.  C.  $  420,  which  provide  that  the  issues  of  any  ac- 
tion, except  those  to  annul  a  marriage  or  procure  a  divorce,  may,  on  consent  of  par- 
ties, be  referred,  either  part-v,  after  such  reference,  has  a  right  to  insist  on  a  judg- 
ment on  the  report  of  the  referee,  and  it  is  error  for  the  court  below  to  set  aside  the 
report  and  order  a  jury  triaL 
8.  Same— Bt  Consent  op  Parties— Consent  of  Counsel. 

Under  Code  N.  C.  §  420,  which  provides  that  the  issues  of  any  action,  except  those 
to  annul  a  marriage  or  procure  a  divorce,  may,  on  consent  of  parties,  be  referred,  a 
stipulation  for  reference  signed  by  the  attorneys  of  the  parties  is  valid. 
8.  Appealt- Appealable  Order— Substantial  Rights— Reference. 

An  order  setting  aside  a  report  of  a  referee,  and  ordering  a  jury  trial,  is  an  appeal- 
able order,  as  it  is  one  affecting  the  substantial  rights  of  the  parties.^ 

Appeal  from  superior  court,  Wilson  county;  W.  M.  Shipp,  Judge. 
F.  A.  Woodard,  for  plaintiffs. 

Davis,  J.  Civil  action  tried  before  Shipp,  J.,  at  February  term,  1888,  of 
Wilson  superior  court.  In  August,  1882,  the  plaintiffs  were  partners,  doing 
business  in  the  city  of  Baltimore,  and  on  the  23d  of  that  month  sold  and  de« 
livered  to  the  defendants  Felton  &  Scarboro  goods  and  merchandise  to  the 
amount  of  $518.05,  which  sum  they  promised  to  pay.  but  no  part  of  which 
has  been  paid.  On  the  21st  of  December,  1882,  the  defendants  Felton  & 
Scarboro  made  an  assignment  to  the  defendant  Woodard  of  their  entire  stock 
of  goods,  etc.,  in.  trust  to  pay  the  debts  of  the  firm,  which  are  divided  into 
two  classes,  the  debt  due  to  the  plaintiff  being  in  the  second  or  unpref erred 
class.  On  the  same  day  the  defendant  Feltun  conveyed  to  the  defendant 
Woodard  his  entire  real  and  personal  estate,  to  be  held  by  him  intrust  for  the 
wife  of  the  said  Felton,  in  the  manner  stated  in  the'  said  deed,  which  is  set 
out  in  the  pleadings.  The  plaintiffs  allegB  that  the  defendant  Scarboro  has 
no  estate  whatever,  and  that  the  deed  executed  by  Felton  to  Woodard,  trustee, 
etc.,  was  made  by  him  with  the  purpose  and  intent  "to  put  his  said  property 
beyond  the  reach  of  his  creditors,  and  enjoy  the  same  for  his  own  use  and 
comfort;"  and  they  ask  Judgment  for  the  amount  due  to  them,  etc.,  and, 
among  other  things,  that  the  deed  from  Felton  to  Woodard^  trustee,  be  de- 

'Concerning  appealable  orders,  see  Dodd  v.  Una,  (N.  J.)  5  AtL  Rep.  155,  and  note; 
Parson  v.  Gorham,  (111.)  7  N.  E.  Rep.  104,  and  note;  Burroughs  v.  Gaitlier,  (Md.)  7  AtL 
Rep.  243,  and  note;  Bicklin  v.  Kendall,  (Iowa,)  34  N.  W.  Rep.  283:  Nelson  v.  Brown, 
(Vt.)  10  Atl.  Rep.  721;  Winter  v.  Frankel,  (La.)  8  South.  Rep.  226;  State  v,  Seddon, 
(Mo.)  6  S.  W.  Rep.  842;  McMillan  v.  State,  (Md.)  12  Atl.  Rep.  8;  Thompson  v.  Thomp- 
son, (Utah,)  16  Pac  Rep.  400;  U.  S.  v.  Ck)rporation,  (Utah,)  16  Pac.  Rep.  728. 
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clared  fraudulent  and  void  as  to  them,  etc.  The  defendants  answer,  admit- 
ting the  debt,  and  tliat  it  has  not  been  paid,  but  denying  the  other  allegations 
of  the  complaint,  and  averring  the  bona  fides  of  the  deed  of  trust,  and  setting 
out  in  detail  the  considerations  upon  which  it  was  made.  At  fall  term,  1886, 
the  following  order,  signed  by  counsel  for  plaintiffs  and  defendants,  was  made: 
"By  consent  of  counsel  this  cause  is  referred  to  W.  B.  Allen,  to  decide  all  is- 
sues therein  under  the  Code/'  At  the  fall  term,  1887,  the  referee  filed  his  re- 
port, and  the  defendant  filed  a  number  of  exceptions  thereto,  all  of  which  ap- 
pear in  the  record.  The  plaintiff's  motion  was  that  the  report  of  the  referee 
be  confirmed.  The  court  expressed  the  opinion  that  the  pleadings  raised  is- 
sues involving  questions  of  fraud,  and  thereupon  denied  the  motion,  declined, 
to  pass  upon  the  exceptions,  and  rendered  the  following  judgment:  "This 
cause  coming  on  to  be  heard  upon  the  report  of  the  referee,  and  the  court, 
being  unwilling  to  proceed  to  judgment  upon  the  report,  denied  a  motion  to 
confirm  said  report,  and  ordered  and  adjudged,  upon  motion  of  John  £.  Wood- 
ard,  counsel  for  the  defendants,  that  the  order  of  reference  heretofore  made 
be  stricken  out,  and  that  issues  be  formulated  from  the  pleadings,  to  be  sub- 
mitted to  a  jury."  The  plaintiffs  excepted,  for  that  (1)  the  court  committed 
error  in  denying  the  motion  to  confirm  the  report;  (2)  the  court  committed 
error  in  declining  to  hear,  pass  upon,  and  overrule  the  exceptions  Gled  by  the 
defendants;  (8)  the  couii;  committed  error  in  striking  out  the  consent  refer- 
ence heretofore  made  in  this  cause,  and  submitting  the  cause  to  a  jury;  (4) 
the  court  committed  error  in  holding  that  there  were  any  issues  to  be  sub- 
mitted to  a  jury,  whereas  it  appeared  by  the  report  of  the  referee  that  the  de- 
fendants demurred  to  the  plaintiff ^s  evidence,  and  thereby  no  questions  of 
fact  were  raised;  (5)  the  court  committed  error  in  declining  to  hold  that,  upon 
the  testimony,  the  plaintiffs  were  entitled  to  recover.  Exceptions  overruled. 
Plaintiffs  appeal. 

Section  420  of  the  Code  provides  that  "all  or  any  of  the  issues  in  the  action, 
whether  of  fact  or  of  law,  or  both,  may  be  referred,  upon  the  written  consent 
of  the  parties,  except  in  actions  to  annul  a  marriage,  or  for  divorce  and  sep- 
aration." This  action  does  not  come  within  either  of  the  exceptions.  It  is 
referred  "by  consent"  in  writing,  signed  by  the  counsel  of  plaintiffs  and  de- 
fendants, and  there  is  nothing  in  the  character  of  the  action,  or  of  the  issues 
Involved,  to  invalidate  the  reference.  We  are  not  aware  of  any  case  in  which 
a  reference  under  the  Code  was  held  to  be  improper  because  questions  of  fraud 
might  be  involved.  Many  such  references  have  been  made,  and  questions  of 
fraud  passed  upon  by  referees  without  objection  on  that  account,  and  notably 
the  case  of  Young  v.  Lathrop,  67  N.  C.  63,  cited  by  counsel.  If  objected 
that  the  reference  was  by  the  "written  consent"  of  counsel,  and  not  of  the 
parties,  it  is  fully  met  by  Morris  v.  Qrier,  76  N.  C.  410,  and  the  case  there 
cited,  in  which  it  is  said:  "It  is  believed  to  be  the  practice  throughout  the 
Union  for  suits  to  be  referred  by  consent  of  counsel  without  special  author- 
ity." Parties  litigant  have  the  constitutional  right  (article  4,  §  13,  Const.)  to 
waive  trial  of  issues  of  fact  by  a  jury;  and  when,  by  consent,  they  have 
waived  a  trial  by  jury,  and  selected  another  mode  of  trial,  (and  a  reference  by 
consent  is  such  a  waiver,)  neither  party  can  afterwards  demand  a  jury  trial 
as  matter  of  right,  nor  has  the  judge  the  power,  at  his  discretion  and  against 
the  will  of  either  party,  to  set  aside  or  strike  out  or  discontinue  an  order  of 
reference  entered  by  the  written  consent  of  the  parties.  An  order  of  refer- 
ence once  properly  made  by  the  written  consent  of  the  parties  cannot  be  re- 
voked or  vacated  at  the  instance  of  one;  either  party  has  a  right  to  have  the 
order  carried  into  effect  and  complied  with  by  a  full  report  of  the  referee,  and 
further  action  by  the  court  can  only  be  had  upon  such  report.  Perry  v.  Tup- 
per,  77  N.  C.  413;  Flemming  v.  Roberts,  77  N.  0.  415;  WhiU  v,  Utley,  86  N. 
C.  415;  Kerchner  v.  McEacfiem,  93  N.  C.  447;  Harris  v.  S?iaffer,  92  K.  C. 
30,  and  many  similar  cases. 
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The  court  below  erred  in  declining  to  hear  and  pass  upon  the  exce]>tions 
fl]ed  to  the  report  of  the  referee,  and  in  striking  out  the  order  of  reference  and 
directing  that  issues  be  formulated,  to  be  submitted  to  a  jury.  The  report  of 
the  referee  and  the  exceptions  thereto  are  not  now  properly  before  us. 

The  appeal,  though  not  from  a  final  judgment,  was  from  a  ruling  affecting 
the  substantial  rights  of  the  parties,  and  is  clearly  within  the  principle  laid 
down  in  Grant  v.  Reese,  82  K.  G.  72.  There  is  error,  and  this  must  be  cer- 
tified, to  the  end  that  the  cause  may  be  properly  proceeded  with  below. 


(99  N.  C.  70)  ,^ 

WoRTHAM  V.  Basket. 
(Supreme  Cowrt  of  North  CaroWruu    March  6, 1888.) 

CouBTs— -Tbbms— Vakce  County  Superior  Court— Execution  Sales. 

Act  N.  C.  1879,  c.  68.  %  1,  which  provides  that  the  Rockingham  superior  court  shall 
he  held  on  the  twelfth  Monday  after  the  first  Monday  of  March,  and  Civil  Code. 
(Battle- a  Revisal,)  c.  17,  %  11,  which  provides  that  the  term  shall  last  two  weeks  ii 
necessary,  having  never  been  repealed.  Acts  1881,  c.  118,  %  7,  which  provides  that  the 
term  of  court  for  Vance  county  shall  be  held  on  the  Mondc^  after  the  termination 
of  the  spring  term  of  Rockingham  counter,  fixes  the  Vance  county  term  on  the  sec- 
ond Monday  of  June,  so  that  a  deed  obtained  at  an  execution  sale  in  Vance  county 
made  on  the  first  Monday  in  June  is  void  under  Acts  N.  C.  1876-77,  c.  216,  S  2,  whicn 
provides  that  all  execution  sales  shall  he  made  on  the  first  Monday  of  each  month, 
except  on  the  month  when  the  superior  court  is  held  in  the  county,  and  then  on  the 
first  three  days  of  court. 

Appeal  from  superior  court,  Vance  county;  W.  M.  Shifp,  Judge. 

Wortham  brought  suit  in  ejectment  against  Basket  to  recover  certain  land. 
Judgment  for  plaintiff,  and  defendant  appeals. 

Batchelor  <&  D&oerevM^doT  plaintiff.  T.  M.  Pittman  and  T.  T.  HicJcs,  for 
defendant, 

MsBRiMON,  J.  This  action  is  brought  to  recover  the  land  described  in  the 
complaint.  Issues  having  been  raised  by  the  pleadings  putting  directly  in 
question  the  plaintiff's  title,  he  put  in  evidence  and  relied  upon  a  deed  of  con- 
veyance executed  to  him  by  the  sheriff  of  the  county  of  Vance,  dated  July  2, 
1883,  purporting  to  convey  to  him  the  land  in  question,  in  pursuance  of  a 
sale  thereof  made  by  that  sheriff  under  and  by  virtue  of  an  execution  issued 
from  the  superior  court  of  the  county  named  commanding  a  sale  of  the  land. 
The  defendant  objected  to  the  admission  of  this  deed  in  evidence,  upon  the 
ift\leged  ground,  among  others,  that  it  was  void,  because  the  sale,  at  which 
plaintiff  purchased  and  under  which  the  deed  was  executed,  was  made  on  the 
first  Monday  in  June,  1883,  and  that  a  regular  term  of  the  superior  court.of 
Vance  county  was  held  during  that  month,  to-wit,  on  the  second  Monday,  and 
that  the  sale  could  only  be  made  during  the  first  three  days  of  the  term.  The 
court  overruled  the  objection,  and  this  is  assigned  as  error.  There  was  a  ver- 
dict and  judgment  for  the  plaintiff,  and  the  defendant  appealed  to  this  court. 

It  is  the  just  purpose  of  the  statute,  (Ckxle,  g§  454-472,)  regulating  sales 
of  real  property  under  execution  or  by  order  of  court,  that  they  shall  be  made* 
at  prescribed  times  and  places,  so  that  all  persons  may  know  when  and  where 
to  attend  to  purchase  sucn  property  to  be  sold.  The  time  and  place  of  such 
sales  are  fixed  by  law,  and  every  one  takes  notice  of  this.  A  principal  object 
is  to  secure  as  far  as  practicable  a  fair,  open,  public  sale,  and  thus  multiply 
and  encourage  bidders  and  promote  the  interest  in  having  the  property  sell 
for  a  fair  price.  There  are  bther  numerous  details  prescribed  by  the  statute 
intended  tp  promote  the  same  end,  and  are  mainly  directory  to  the  sheriff, 
which  he  omits  to  observe  at  his  peril,  and  the  time  and  place  are  established 
by  it,  and  a  due  observance  of  them  is  essential  to  the  validity  of  the  sale,  and, 
also,  the  deed  executed  by  the  sheriff  to  the  purchaser  in  pursuance  of  it.  So 
that  such  a  sale  made  at  a  place  or  a  time  not  prescribed  by  law  and  a  deed  of 
v.Ss.E.no.e— 26 
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the  sheriff  executed  in  pureuance  thereof  to  the  purchaser  are  inoperative  and 
void,  unless  in  possible  cases  when  the  execution  debtor  hj  his  assent  in  good 
faith  at  the  time  of  sale  waives  the  statutory  requirements.  The  language  of 
the  statute  (section  454)  is  mandatory,  and  any  interpretation  of  it  other  than 
that  we  have  given  would  destroy  its  efficiency,  and  defeat  In  large  measure 
the  salutary  ends  intended  to  be  accomplished  by  it.  Mayers  v.  Carter^  87  N. 
0.  146,  and  numerous  cas-^s  there  cited.  Hence,  our  opinion  in  the  case  be- 
fore us  is  that  the  supposed  sale  under  the  execution  mentioned  and  the  deed 
executed  in  pursuance  of  it  by  the  sheriff  to  the  plaintiff,  by  virtue  of  which 
the  latter  derived  title  to  the  land  in  question,  are  inoperative  and  void.  The 
statute  (Acts  1876-77,  c.  216,  8  2)  regulating  such  sales  in  force  at  the  time 
of  the  sale  in  question  providea  that  *°8heriffs*and  other  public  officers  selling 
real  estate  under  execution  shall  sell  the  same  at  tlie  court-house  of  the  county 
in  which  the  property  or  some  part  thereof  is  situate,  on  the  first  Monday  in 
every  month,  except  the  month  in  which  the  superior  court  is  held  therein; 
then  the  sales  shall  be  made  during  the  first  three  days  of  the  court."  The 
sale  in  question  was  made  at  the  court-house  on  the  first  Monday  in  June, 
1883.  But  that  was  not  a  sale-day  for  such  sales  in  that  month  as  prescribed 
by  the  statutory  provision  just  cited,  because  "the  superior  court  is  [was]  held 
in  that  [Yance]  county,  the  second  Monday  of  that  month,  and  the  sale  should 
have  been  made  on  that  Monday,  or  during  the  fii-st  three  days  of  the  court." 
The  sale  was  therefore  unlawful  and  void.  The  counsel  for  the  appellee  con- 
tended on  the  argument  here  that  the  superior  court  of  Vance  county  could 
not  properly  and  lawfully  be  held  on  the  second  Monday  of  June,  1883,  but 
it  should  lawfully  have  been  held  on  the  first  Monday  of  that  month,  and 
nothing  appearing  in  the  record  to  the  contrary,  it  must  be  taken  that  it  was 
then  held,  because  the  statute  (Acts  1879,  c.  58,  §  1)  then  in  force  provided  that 
"Rockingham  [superior  court  should  beheld  on  the]  twelfth  Monday  after 
the  first  Monday  of  March  and  September,"  and  the  statute  (Acts  1881,  c.  113, 
§  7)  creating  Vance  county  provided  that  "the  judge  of  the  superior  court  in 
and  for  the  Fifth  judicial  district  shall  hold  the  superior  court  for  said  [Vance] 
county  for  one  week  commencing  the  Mondays  after  the  termination  of  the 
spring  and  fall  terms  of  said  court  in  Rockingham  county  in  each  and  every 
year, "  etc.  Tiie  contention  is  that  the  terms  of  the  superior  court  of  Rock- 
ingham county  under  the  statute  continued  but  one  and  not  two  weeks,  and, 
tlierefore,  the  superior  court  of  Vance  county  could  be  lawfully  held  only  on 
the  first  and  not  the  second  Monday  of  June,  1883,  thus  giving  effect  to 
the  sale  and  deed  in  question.  Several  statutory  provisions  bearing  upon  this 
contention  are  not  very  clear  as  to  their  meaning,  but  we  think,  fairly  inter- 
preted, they  imply  with  sufficient  certainty  that  the  terms  of  the  superior 
court  of  Rockingham  county  embraced  two  weeks,  and  that  the  terms  of  the 
superior  court  of  Vance  county  began  on  the  second  Monday  after  the  like  terms 
began  in  Rockinghafn  county.  The  first  statutory  provision  (Battle,  Revis- 
al,  c.  17,  §  11)  applicable  is  a  general  one  of  the  Code  of  Civil  Procedure,  regu- 
lating the  terms  of  holding  the  superior  courts  of  the  stat«.  Subsequent  en- 
actrnenls,  presently  to  be  referred  to,  repealed  it  in  some  respects,  modified  it 
in  others,  and  left  it  operative  as  to  others.  It  provided  that  "the  terms  of 
the  several  superior  courts  of  this  state  shall  begin  in  each  year,  at  the  times 
herein  stated,  and  shall  continue  to  be  held  for  two  weeks,  (Sundays  and  legal 
holidays  excepted,)  unless  the  business  be  sooner  disposed  of."  The  times  of 
holding  the  courts  of  each  circuit  was  then  so  arranged  as  to  give  each  in  suc- 
cession a  term  of  two  weeks.  Afterwards,  a  general  statute  (Acts  1876-77, 
c.  255)  on  the  same  subject  was  enacted,  and  among  other  things  it  provided 
that  "the  superior  courts  in  the  several  counties  shall  be  opened  and  held  at 
the  times  hereinafter  expressed,  and  each  court  shall  continue  in  session  one 
week  or  two  weeks,  as  the  case  may  require  and  this  act  will  allow,  unless 
the  business  thereof  shall  be  sooner  disposed  of,"  etc.     The  regulation  as  to 
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time  was  then  so  arranged  as  to  allow  some  counties  one-week  and  others  two- 
week  terms;  and  the  courts  of  Bockingham  county  were  arranged  to  be  the 
last  of  the  Fifth  judicial  districts,  so  that  the  statute  would  allow  the  terms  of 
this  court  to  continue  for  two  weeks,  as  provided  by  the  statute  (Battle,  Re- 
visal,  c.  17,  §  11)  above  cited.  This  statute  was  not  expressly  repealed.  It 
was  repealed  in  some  respects,  modified  in  others,  and  left  operative  in  others 
by  implication  arising  from  provisions  inconsistent  with  it  to  some  extent  In 
statutes  subsequently  enacted.  Indeed,  it  seems  that  the  purpose  of  the 
legislature  in  subsequent  legislation  on  the  subject  was  to  leave  it  operative, 
unless  repealed  by  subsequent  inconsistent  enactments;  hence  the  provision, 
"each  court  shall  continue  in  session  one  week  or  two  weeks,  as  the  case  may 
require  and  this  act  will  allow."  Otherwise  the  time  of  holding  many  of  the 
courts  must  have  been  left  in  doubt,  uncertainty,  and  confusion.  It  is  not  to 
be  presumed  that  the  legislature  intended  such  unreasonable  and  injurious 
results  to  come  about,  nor  can  several  statutes  on  the  same  subject  be  so  con- 
strued as  to  allow  of  such  results,  when  a  different  construction  can  reason- 
ably be  given  that  serves  the  general  purpose  of  the  legislature.  In  such 
case,  the  several  statutes  must  be  construed  together  and  their  various  parta 
and  provisions  so  interpreted,  if  this  can  reasonably  be  done,  as  to  produce  con- 
sistency, and  effectuate  the  intent  appearing.  The  first  of  the  two  last-men- 
tioned statutes  gave  the  county  of  Bockingham  a  two-weeks  term  of  the  sup- 
erior court.  The  second  one  did  not  in  terms  abridge  that  term;  nor  do  we 
think  it  did  by  reasonable  implication, — it  did  not  necessarily, — nor  does 
any  purpose  to  have  it  do  so  appear.  The  terms  of  the  courts  of  some  coun- 
ties, in  the  arrangement  as  to  time,  were  cut  dqwn  to  one  week,  but  nothing 
appears  in  terms  or  by  implication  to  show  such  purpose  as  to  Kockingham 
county.  The  reasonable  inference  is  there  was  no  such  purpose.  Another  sub- 
sequent statute  (Acts  1879,  c.  58)  was  enacted,  changing  the  times  for  hold- 
ing the  courts  of  the  Fifth  judicial  district,  but  it  contains  no  provision  in- 
consistent with  the  interpretation  of  the  statutes  we  have  already  given,  and 
we  need  not  advert  to  it  further  here.  There  is  error.  The  appellant  is  en- 
titled to  a  new  trial,  and  we  so  adjudge.  To  that  end  let  this  opinion  be  cert* 
f  fied  to  the  superior  couit  according  to  law.    It  is  so  ordered. 
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m  N.  C.  227)  HORTON  €t  dl.  0.  LeE. 

{Suvreme  Covrt  of  North  CaroUncu    March  5, 1888.) 

1.  Wills— Latbnt  Amdi9uitt— Dbyisb  of  Laitos  not  Ownsd— Pabol  Etidbucb. 

It  was  the  clearly  expressed  purpose  of  the  testator  that  his  dau^ter  should  have 
the  "tract  whereon  he  resided.  **  after  the  death  of  her  mother :  but  it  appeared  that 
the  land  in  dispute  was  inherited  by  the  plaintilTs  mother,  and  was  hers  at  Ume  of 
such  devise  to  herself  and  daughter.  Held^  that  the  presumption  that  the  testator 
did  not  intend  to  include  this  in  the  devise  to  his  wife  may  be  rebutted ;  and  parol 
evidence  is  competent  to  fit  the  thing  to  the  desoripUon,  and  show  what  was  in  fact 
included  in  the  ^  tract  whereon  he  resided. " 

2.  Bahb— Devisb  of  Land  kot  Ownbi>— Elbction. 

It  was  admitted  that  plaintiff's  mother  owned  the  land  in  dispute,  when  her  hus- 
band devised  **all  the  tract  whereon  he  resided**  to  her  for  life,  and  at  her  death  to 
the  plaintiff.  There  was  evidence  tending  to  show  that  the  land  in  dispute  was  a 
part  of  the  tract  devised,  which  it  was  admitted  plaintifl*s  mother  took  possession 
of  and  occupied  until  her  death,  without  dissent  from  the  wilL  Held  that,  there 
being  evidence  tendins  to  show  an  election  by  plaintiff's  mother  to  take  under  the 
will,  it  was  improper  for  the  court  to  instruct  the  jury,  if  they  believed  the  testi- 
mony and  admissions  of  the  parties,  the  plaintiff  could  not  recover. 

Appeal  from  superior  court.  Wake  county;  James  H.  Merrihon,  Judge. 

Civil  action  by  Sarah  Horton  and  husband  against  her  brother, Lee, 

for  the  recovery  of  land.    Judgment  for  defendant,  and  plaintiff  appeal. 
Fuller  (&  8now^  for  plaintiffs.    Battle  d"  MardeoaU  for  defendant. 

Dayis,  J.  Civil  action  tried  before  Merrdcon,  J.,  at  August  term,  1887, 
of  Wake  superior  court,  for  the  recovery  of  land,  and  damages  for  its  deten- 
tion. The  material  facts  are  .as  follows:  William  Lee  died  in  the  county  of 
Wake  in  1861,  leaving  a  last  will  and  testament,  which  was  duly  proved  at 
the  August  term,  1861,  of  Wake  county  court,  and  which,  among  other  things, 
contains  the  following:  ^Item  1.  I  lend  to  my  beloved  wife  the  tract  of  land 
whereon  I  now  live,  during  the  term  of  her  natural  life.  Item  2.  I  lend  to 
my  beloved  wife  a  certain  tract  of  land,  adjoining  William  A.  Rhodes,  known 
as  the  *  Herndon  Place,'  during  the  term  of  her  natural  life.  *  *  *  item 
4.  I  give  and  devise  to  my  beloved  wife  all  of  my  household  and  kitchen  fur- 
niture, *  *  «  and  the  corn  and  fodder  made  on  the  tract  of  land  whereon 
I  now  live,  and  on  the  Herndon  place.  «  *  «  Item  6.  I  give  and  be- 
queath to  my  youngest  daughter,  Sarah,  the  tract  of  land  whereon  I  now  live, 
and  my  negro  man  named  Squire,  after  the  death  of  her  mother. "  It  was  ad- 
mitted that  Mrs.  Martha  Lee,  the  widow  of  William  Lee,  died  on  the 

day  of  January,  1887;  that  Sarah  Horton,  the  plaintiff,  was  the  youngest 
daughter  of  William  Lee,  and  the  person  mentioned  in  the  sixth  item  of  said 
will.  It  was  admitted  that  the  widow  of  William  Lee  took  possession  of  the 
tracts  of  land  devised  to  her  in  said  will,  and  used  and  occupied  them  until 
her  death,  and  did  not  dissent  from  the  will.  It  was  admitted  that,  while  the 
complaint  sought  the  recovery  of  the  whole  tract  of  some  180  acres,  yet  that, 
since  the  bringing  of  said  action,  possession  of  the  tract  had  been  given  the 
plaintiffs,  with  the  exception  of  the  59  acres  described  in  the  answer,  and  that 
said  59  acres  were  alone  in  controversy.  It  was  further  admitted  that  the  59 
acres  spoken  of  in  the  answer  was  inherited  by  Mrs.  William  Lee  from  her 
father.  At  this  stage  of  the  trial,  the  plaintiffs  offered  to  show  by  witnesses 
that  the  words  used  by  William  Lee  in  the  first  and  sixth  items  of  his  will, 
to- wit,  "the  tract  of  land  on  which  I  now  live,"  included  the  59  acres  herein- 
before referred  to  as  having  been  inherited  by  Mrs.  Lee  from  her  father,  and 
now  in  controversy.  After  the  will  was  offered  and  read,  the  court  said  that 
as  it  was  admitted  that  at  the  time  the  will  was  executed  Martha  Lee  was  the 
owner  of  the  59  acres  in  controversy,  the  same  having  been  set  apart  to  her 
in  partition  proceedings  as  her  share  of  her  father *s  real  estate,  it  would  be 
presumed  that  the  testator  did  not  intend  to  embrace  the  said  59  acres  in  his 
devise  to  his  wife,  but  only  his  own  land.    Plaintiffs'  counsel  excepted.    The 
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counsel  for  the  defendant  objected  to  the  reception  of  such  other  evidence,  but 
the  court  permitted  it  to  be  offered,  and  It  was  as  follows:  W.  A.  B.  Richard- 
son testified  that  he  knew  the  tract  of  land  on  which  William  Lee  lived  at 
the  time  of  his  death,  since  1853  or  '54.  Been  over  the  entire  tract,  of  be- 
tween 100  and  200  acres.  When  first  knew  it,  was  like  great  many  other  old 
plantations.  Don't  know  where  the  particalar  59  acres  are.  The  entire  tract 
was  cultivated  as  one.  N6  distinction  or  separation  in  it.  The  tract  was 
known  as  ''William  Lee's  Tract  of  Land,"  and  the  one  on  which  he  lived  at 
his  death.  Lee  had  a  good  many  other  tracts,— one  known  as  the  ''Herndon 
Place;"  another  on  the  other  side  of  Little  river.  Never  heard  Wm.  Lee 
speak  of  it.  *  *  *  The  59  acres  is  part  of  the  David  Bunch  land.  Tbe 
mother  of  the  plaintiff  Sarah  and, the  defendant  inherited  it  from  her  father, 
David  Bunch.  That  William  Lee,  who  married  Martha  Bunch,  bought  of  hor 
brother  and  sisters  their  Interests  in  their  father,  David  Bunch's,  land  after 
partition;  and  those  interests  thus  bought,  together  with  Martha's  59  acres, 
constituted  one  tract  since  William  Lee  married  Martha,  and  that  was  the  one 
on  which  William  Lee  lived  ^t  the  time  of  his  death.  William  Underbill  tes- 
tified that  he  knew  the  land  well.  Is  75  years  old.  The  place  William  Lee 
lived  on  was  known  as  the  "Bunch  Place,"  or  "Aunt  Polly's  Place."  Never 
heard  it  called .  anything  else.  Since  it  got  out  of  Bunch,  it  has  been  called 
the  "Lee  Place."  .  The  59  acres  in  controversy,  and  the  interests  bought  by 
William  Lee  from  the  Bunch  heira  are  adjoining, — one  tract,  Lee  lived  on 
the  place  he  got  from  the  Bunch  heirs.  «  *  *  William  Lee  and  Miss  Mar- 
tha Bunch,  who  are  father  and  mother  of  Sarah  Horton  and  defendant,  were 
married  before  1831,  and  had  children  before  1848.  Beport  of  the  commis- 
sioners partitioning  the  David  Bunch  land  was  introduced,  which  showed  that 
tbe  part  inherited  by  Martha  was  allotted  to  her  husband,  William  Lee,  al« 
though  plaintiffs  admit  that  the  legal  title,  by  virtue  of  the  psuiiition,  was  in 
Mrs.  Martha  Lee  at  the  time  William  Lee  made  his  will.  W.  A.  B.  Eichaid* 
son,  recalled,  says  that  the  defendant,  last  fall,  admitted  to  him  that  his  father, 
William  Lee,  gave  in  the  tract  for  taxation  as  a  whole,  including  the  59  acres. 
Gideon  Liles  testified  that  he  was  58  years  old.  Lived  always  about  one. 
quarter  mile  from  land  in  controversy.  Knew  it  well.  William  Lee  cul- 
tivated it  all  together,  under  one  farm, — the  whole  plantation.  It  was  all 
I  called  "William  Lee's  Home."    It  was  all  together  as  one  plantation.    W. 

A.  B.  Bichardson,  recalled,  testified  that  Mrs.  Martha  Lee,  widow  of  William 
Lee,  died  in  January,  1887.    Have  heard  Mrs.  Martha  Lee  say  several  times 
the  land  was  hers,  and  she  intended  it  for  her  daughter  Sallie,  meaning  the 
I  plaintiff;  that  her  husband  had  willed  it  to  her  for  life,  and  after  that  to  his 

I  daughter  Sallie.    Witness  always  thought  she  meant  the  whole  land,  but  she 

made  no  definition  and  no  distinction.    She  said  it  was  her  land.    Thaddeus 
L3e,  brother  of  plaintiff  and  defendant,  testified  that  he  heard  his  mother, 
Martha  Lee,  say  all  of  the  tract  was  her  land,  and  at  her  death  it  went  to  Sallie. 
I  *' Father  cultivated  the  land  all  together,  in  his  life-time."    George  B.  Hor- 

I  ton  testified  that  in  all  the  land  willed  to  Mrs.  Martha  Lee  by  William  Lee 

I  there  were 'some  300  acres  out  of  500  acres.     Defendant  objected  specially  to 

I  the  testimony  of  W.  A.  B.  Bichardson  and  Thaddeus  Lee  as  to  declarations  of 

I  Martha  Lee,  set  out  above.    The  following  issue  was  submitted  the  jury: 

I  Are  the  plaintiffs  the  owners,  and  entitled  to  the  possession,  of  59  acres  of 

I  land  described  in  the  answer  of  the  defendant?    The  court  instructed  the  jury 

I  that,  if  they  believed  the  testimony  and  admissions  of  the  parties,  the  plaintiff 

!  was  not  entitled  to  recover,  and  directed  the  issue  to  be  answered  in  the  nega- 

I  tive.    There  was  a  verdict  for  defendant,  under  the  court's  direction,  and 

I  judgment  accordingly.    The  plaintiffs  excepted  to  the  charge  of  the  court, 

'  and  appealed  to  the  supreme  court  from  the  judgment  rendered. 

Whatever  was  embraced  in  the  first  clause  of  the  will  of  William  Lee  passed, 
under  the  sixth  clause,  to  the  plaintiff  after  the  death  of  Martha  Lee.    The 
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plaintiff  says  it  embraced  and  included  the  59  acres  in  dispute.  The  defend- 
ant says  no;  that,  as  to  the  59  acres,  Martha  Lee  held,  not  under  the  will  of 
AVilliam  Lee,  bat  under  a  title  derived  by  inheritance  from  her  father;  and 
that  she  was  not  put  to  her  election  to  take  under  the  will,  or  to  hold  by  her 
independent  title  in  fee.  Two  questions  are  involved:  First.  Was  the  land 
in  controversy  included  in  "the  tract  of  land  whereon"  the  testator  resided, 
and  embraced  in  the  first  dnd  sixth  clauses  of  his  will?  Second.  If  so,  did 
Martha  Lee  accept  the  devises  to  her  with  a  knowledge  of  the  fact  that  it  was 
so  included  ? 

1.  There  is  no  ambiguity  upon  the  face  of  the  will.  The  testator  devised 
"the  tract  of  land  whereon"  he  resided.  The  area  and  extent  of  that  tract, 
and  what  was  included  therein,  are  questions  of  fact.  Did  it  include  the  59 
acres?  Did  the  testator  intend  to  include  the  59  acres?  It  is  true,  as  was 
said  in  Tsler  v.  Isler,  88  N.  C.  581,  "that  there  is  Si  prima  facie  presumption, 
always,  that  a  testator  means  only  to  dispose  of  what  is  his  own,  and  what  he 
has  a  right  to  give;  and  if  it  be  at  all  doubtful,  by  the  terms  of  his  will,  whether 
he  had  in  fact  a  purpose  to  dispose  of  property  really  belonging  to  another, 
that  doubt  will  govern  the  courts,  so  that  the  true  ow^ner,  even  though  he 
should  derive  other  benefits  under  the  will,  will  not  be  driven  to  make  an 
election.  But  if,  on  the  other  hand,  there  shall  be  a  manifest  purpose  ex- 
pressed in  the  will  to  dispose  of  the  thing  itself,  then  it  is  wholly  immaterial 
whether  be  should  recognize  it  or  not  as  belonging  to  another,  or  whetlier  he 
should  believe  that  the  title,  and  right  to  dispose  of  it,  rested  in  himself  or  not." 
It  is  the  clearly  expressed  purpose  of  the  testator  that  the  plaintiff  should  have 
"the  tract  of  land"  whereon  he  resided,  after  the  death  of  her  mother;  but 
when  it  appeared  that  the  land  in  dispute  was  inherited  by  the  devisee,  Martha, 
from  her  father,  "it  would  be  presumed"  as  was  said  by  his  honor,  "that  the 
testator  did  not  intend  to  include  the  fifty-nine  acres  in  the  devise  to  his  wife, 
but  only  his  own  land;"  but  this  presumption  may  be  rebutted,  and  parol  evi- 
dence is  competent  to  fit  the  thing  to  the  description  and  show  what  was  in 
fact  included  in  the  tract.  Stoioe  v.  Davis,  10  Ired.  481 ;  1  Greenl.  £v.  §  288; 
Dodson  V.  Qreen,  4  Dev.  488;  Bolick  v.  Bostiek,  1  Ired.  244.  When  there  is 
no  doubt,  as  here,  apparent  upon  the  face  of  the  will,  as  to  what  was  meant 
by  the  testator,  but  the  doubt  is  raised  by  something  extrinsic, — that  is,  la- 
tent,— parol  evidence  is  competent  to  show  what  was  meant  1  Greenl.  £v. 
§  297;  InstituU  v.  Norwood,  Busb.  Eq.  65;  Kincaid  v.  Lotoe,  Phil.  Eq.  41. 
In  Branch  v.  Hunter,  Phil.  (N.  C.)  I,  evidence  offered  to  show  that  a  tract  of 
land  called  the  "Enfield  Tract"  embraced  the  land  in  controversy  was  rejected 
by  the  court  below,  but,  on  appeal,  it  was  held  to  be  error.  Light  may  be 
thrown  upon  the  first  clause  by  the  fourth.  When  the  testator  gave  to  liis 
wife,  among  other  things,  "the  com  and  fodder  made  on  the  tract  of  land 
whereon  I  now  live, "  etc.,  woula  she  not  have  been  entitled  to  the  corn  and 
fodder  made  on  the  entire  farm  cultivated  as  one,  or  would  it  have  been  the 
duty  of  the  executors  to  sell  what  was  raised  on  the  59  acres? 

2.  If  the  land  in  controversy  was  embraced  in  the  tract  on  which  the  de- 
viser resided,  did  Mrs.  Lee  elect  to  take  the  devises  made  to  her  with  a  knowl- 
edge of  that  fact?  It  is  only  material  that  she  should  have  known  the  fact 
that  the  59  acres  were  included  in  the  tract  given  to  her  for  life,  and  then  to 
her  daughter,  Sarah;  and  if,  with  this  knowledge,  she  accepted  the  property 
given  to  her  for  life,  then  neither  she,  nor  any  one  claiming  under  her,  would 
be  heard  to  assert  any  claim  that  would  defeat  the  will  of  the  testator.  Adams, 
Eq.  *96,  and  note.  It  is  there  said  that  '^an  election  once  made,  though  by 
matter  in  pais,  is  binding. "     ' 

There  was  error  in  the  instructions  pf  the  court,  and  the  pUiintiff  is  entitled 
to  a  new  trial. 


Digitized  by 


Google 


N.  C]  STATE  r.  IVEY.  407 

(100  N.  C.  53fl)  «  ^ 

State  v,  Ivbt, 
(Supreme  Cowrt  of  North  CaroUna.    March  5, 1888.) 
1   Indictmbnt— -Presentment— Duty  to  Examine  Witnesses— Second  Return. 

A  bill  of  indictment  was  sent  to  the  grand  jury,  and  upon  examination  of  wit- 
nesses it  was  returned  a  ^true  bilL  **  The  solicitor  for  the  state  concluding  it  did 
not  charge  the  indictment  intended,  it  was  quashed,  whereupon  another  bill  was 
sent  to  the  grand  jury,  which  was  returned  a  **  true  bill, "  without  any  further  exam- 
ination of  witnesses.  Held  error. 
8.  Same. 

In  such  a  case  the  second  cannot  be  taken  as  an  additional  count  of  the  first  in- 
dictment. 

Appeal  from  superior  court,  Harnett  county;    James  H.   MERRiMONt 
Judge. 
The  Attorney  Genei-al,  for  the  State.    F.  P.  Jones,  for  defendant. 

Merrimon,  J.  On  Tuesday  of  the  term  of  the  court,  a  bill  of  indictment 
was  sent  to  the  grand  jury,  and  upon  the  examination  of  witnesses,  duly  sworn 
before  them,  they  returned  the  same  into  the  court  "a  true  bill. "  The  solicitor 
for  the  state  conceded  that  this  indictment  was  insufficient,  did  not  charge 
the  offense  intended,  and  it  was  quashed  by  the  court.  Thereupon  a  fresh 
bill  was  sent  to  the  grand  jury  on  Thursday  of  the  term,  which  they  returned 
into  court  *'a  true  bill,"  without  examining  any  of  the  witnesses  indorsed 
upon  the  same,  believing  they  had  a  right  to  do  so,  because  they  had  already 
examined  the  witnesses  on  the  first  bill  sent  to  them.  These  facts  appearing, 
upon  the  motion  of  the  defendant  the  court  quashed  the  indictment,  and  gave 
judgment  for  him,  from  which  the  solicitor  appealed  to  this  court. 

In  criminal  procedure,  properly  speaking,  a  presentment  by  a  grand  jury  is  the 
oQicial  notice  taken  by  them  of  any  criminal  offense  from  tlieir  own  knowledge 
or  observation,  or  the  same  of  any  member  of  their  body,  or  from  the  evidence 
of  any  competent  witness,  duly  sworn,  given  before  them,  or  any  proper  evi- 
dence, in  th,e  absence  of  a  bill  of  indictment  for  the  offense  laid  before  them. 
It  should  be  in  writing,  and  contain  a  summary  of  the  accusation,  the  names 
of  the  person  or  persons  presented,  and  the  names  of  the  witnesses  who  can 
give  evidence  of  the  facts  of  the  offense.  It  is  not  necessary  that  it  should 
be  signed  by  all  the  grand  jury,  or  «t  all,  though  usually  it  is  signed  by  the 
foreman,  but  it  should  be  delivered  to  the  court  in  their  presence  by  their 
foreman,  who  is  their  ofiicial  organ.  Thus  returned,  it  passes  into  the  record 
of  the  court,  and  becomes  effectual  and  the  beginning  of  the  prosecution.  It 
requires  no  further  authentication.  It  is  such  return  into  court  and  putting 
it  of  record  that  gives  it  eflScient  force.  State  v.  Cain,  1  Hawks,  352;  State 
V.  Cox,  6  Ired.  440;  4  Bl.  Comm.  301;  1  Bish.  Crim.  Proc.  §  731.  Usually, 
a  bill  of  indictment  is  found  upon  the  presentment  by  the  solicitov  for  the 
state,  and  sent  before  the  grand  jury  to  be  acted  upon  by  them.  The  names 
of  the  witnesses  to  be  examined  are  written  on  the  back  of  the  bill,  and  they 
must  be  sworn  in  open  court,  or  bythe  foreman  of  the  grand  jury,  as  allowed 
by  the  statute^  (Code,  §  1742,)  before  they  are  examined.  But  a  presentment 
is  not  essential  to  a  bill  of  indictment,  nor  is  it  necessarily  initiatory  to  a  crim- 
inal prosecution.  The  solicitor  for  the  state— an  important  officer,  in  whom 
reposes  a  high  trust, — may  lay  before  the  grand  jury  such  bills  of  indictment 
as  in  his  sound  discretion  he  may  deem  proper,  acting  upon  trustworthy  in- 
formation. He  should  carefully  guard  himself  in  the  exercise  of  his  office 
against  imposition  and  persons  who  seek  to  gratify  their  spleen  or  malice. 
The  indictment  is  the  formal  written  accusation  of  one  or  more  persons  of  a 
crime  or  misdemeanor  preferred  to  and  presented  upon  their  oath  by  a  grand 
jury.  In  strict  legal  parlance  it  is  not  so  called  until  the  bill  has  been  found 
"a  true  bill"  by  the  grand  Jury;  until  then  it  is  called  simply  a  "bill."  4  Bl. 
Comm.  302;  Arch.  Crim.  PI.  1-,  58,  59.    The  action  of  the  grand  jury  upon 
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bills  of  indictment  is  very  important  to  individuals  and  the  public.  On  the 
one  hand,  the  safety,  good  order,  and  well-being  of  society  aie  to  be  affected, 
for  good  or  eyil,  by  It,  and,  on  the  other,  a  person  should  not  be  causelessly 
accused  of  crime.  This  should  be  done  upon  solemn  consideration,  and  for 
reasonably  apparent  cautse.  It  may  be  of  great  consequence  to  the  accused 
whetlier  the  accusation  be  well  or  ill  founded.  Such  bills  are  not  to  be  treated 
lightly,  but  seriously;  the  action  of  the  grand  Jury  must  be  based,  not  merely 
upon  conjecture,  suspicion,  mere  information,  that  they  or  a  member  or  mem- 
bers of  their  body  may  know,  but  upon  the  testimony  of  witnesses  duly  sworn, 
or  other  evidence  that  comes  before  them  duly  authenticated.  If  a  grand 
juror  has  knowledge  of  facts  material,  he  should  be  sworn  as  a  witness  and 
examined  as  such.    State  v.  Cain,  1  Hawks,  352. 

The  grand  jury  is  an  inquisitorial  and  accusing  body;  they  hear  only  the 
evidence  on  behalf  of  the  prosecution.  The  finding  of  the  bill  of  indictment 
is  in  the  nature  of  an  inquiry  or  accusation,  which  is  afterwards  to  be  tried, 
when  the  accused  will  have  opportunity  to  make  defense.  They  must  inquire 
whether  there  be  sufficient  cause  to  call  upon  the  accused  party  to  answer, 
but  such  inquiry  must  be  founded  upon  proper  evidence.  They  do  not  act  in 
tiie  light  of  evidence  the  accused  may  produce  in  his  behalf  upon  his  trial,  but 
they  should  be  satisfied  of  the  truth  of  the  charge  contained  in  the  bill  of  in- 
dictment, so  far  as  the  evidence  goes.  It  is  essential  that  witnesses  should  be 
sworn  and  competent.  State  v.  Fellows,  2  Hayw.  (N.  G.)  520.  It  was  held 
when  the  indictment  was  found  upon  the  single  testimony  of  an  incompetent 
witness,  it  should  be  quashed.  And  it  has  been  repeatedly  beld  that  the  in- 
dictment should  be  quashed  where  the  same  was  found  upon  the  evidence  of 
witnesses  not  sworn.  State  v.  Cain,  1  Hawks,  352;  State  v.  Roberts,  2 
Dev.  &  B.  540;  State  v.  Lanier,  90  N.  0.  714. 

If,  as  in  this  case,  the  indictment  be  found  to  be  defective,  a  fresh  bill  may 
be  sent  at  the  same  term  before  the  same  grand  jury  that  found  the  insufficient 
indictment,  and  they  may  act  upon  it.  State  v.  Earns,  91  N.  C.  656.  But 
they  cannot  do  so  basing  their  action  entirely  upon  what  witnesses  testified  to 
when  they  had  the  first  bill  under  consideration,  without  a  re-examination  of  the 
witnesses,  or  the  examination  of  other  witnesses,  or  hearing  other  proper  evi- 
dence before  them.  This  is  so  because  the  fresh  or  second  bill  is  as  to  them 
a  new  and  independent  one,  different  in  some  of  its  features  from  the  first  in- 
dictment; it  charges  the  offeuse  in  a  different  way  to  a  greater  or  less  extent; 
it  may  charge  a  different  offense  altogether.  The  witnesses  might  testify 
differently  from  what  they  at  first  did,  in  view  of  the  new  bill;  they  might 
modify  what  they  at  first  said;  they  might  testify  as  to  additional  facts;  they 
may  have  testified  falsely  at  first;  they  might  testify  truly  upon  re-examina- 
tion. As  to  the  second  bill,  there  was  no  evidence  before  the  grand  jury  at 
all  in  contemplation  of  law.  They  must  act  upon  evidence  taken  in  respect  to 
the  bill  of  indictment  before  them.  This  is  essential  in  the  intelligent  and 
fair  discharge  of  their  important  duty,  to  give  the  evidence  just  application, 
point,  and  force,  and  to  identify,  the  witnesses  with  and  render  them  respon- 
sible for  what  they  testify  to  in  the  course  of  the  prosecution.  They,  in  this 
case,  did  not  testify  lys  to  the  new  bill. 

It  is  said  that  the  new  bill  was  to  be  taken  in  connection  with  the  first  in- 
dictment, as  an  additional  count  in  it,  in  accordance  with  what  was  said  and 
held  in  State  v.  Johnston,  5  Jones,  (N.  C.)  221.  It  appears  that  the  first  in- 
dictment was  quashed  before  the  new  bill  was  sent  to  the  grand  jury;  but  if 
this  were  otherwise,  treating  the  new  bill  as  an  additional  count,  it  was  em- 
bodied in  a  separate  and  distinct  bill,  considered,  acted  upon,  and  presented 
by  the  grand  j  ury  at  a  different  time.  They  could  not  consider  it  in  connection 
with  and  as  part  of  the  first  indictment;  the  latter  was  before  the  court  and 
had  passed  into  the  record.  They  might  have  ignored  the  new  bill  without 
reference  to  the  first  indictment.    Moreover,  treating  a  new  indictment  cur- 
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ing  defects  in  a  former  one  as  an  additional  count  in  the  latter*  is  allowed  by  a 
rule  of  practice  that  in  no  way  applies  to  or  affects  the  action  of  the  grand 
jury. 

There  is  no  error.  Let  this  opinion  be  certified  to  the  superior  court  accord* 
ing  to  law.    It  is  so  ordered. 

m  N.  C.  82)  KiCHOLLS  V.  DXJNNINO. 

{Supreme  Comt  of  North  CaroUna.    March  6, 1888.) 

New  TriaI/— Absencb  of  Original  Pafbrs— Possbbsion  of  bt  Judob. 

Where,  for  the  purpose  of  preparing  an  appeal,  the  original  papers  in  the  case 
were  passed  into  the  hands  ox  the  trial  judee,  who  soon  wereafter  went  oat  of  of- 
fice and  removed,  carrying  the  papers  with  him,  TieLd  that,  until  a  proper  effort 
had  been  ineffectually  made  to  obtain  the  papers,  or  copies  of  them  supplied,  the 
remedy  is  by  certiorari^  and  not  by  new  trial 

Appeal  from  superior  court,  Bertie  county;  Bennett,  Judge. 
R.  B.  Peebles,  for  appellant. 

Smith,  0.  J.  This  action  was  tried  at  spring  term,  1882,  before  Bennett, 
J.,  and  upon  the  verdict  judgment  was  rendered  for  the  plaintiff,  and  the  de- 
fendant appealed.  To  prepare  the  case  on  appeal,  the  original  papers  passed 
into  the  hands  of  the  judge.  Other  papers,  among  which  were  the  defend- 
ant's exceptions  to  the  ruling,  and  the  pase  prepared  by  his  counsel,  and  a 
copy  served  on  plaintiff's  counsel,  were  afterwards  transmitted  to  him  by 
mail.  The  papers  not  being  returned,  and  the  judge  retiring  from  office  in 
July  following,  application  was  made  for  a  writ  of  certiorarU  and  granted, 
and  successive  but  ineffectual  writs  were  issued  to  the  clerk  of  the  superior 
court  to  compel  the  sending  up  of  a  transcript  of  the  record,  to  the  last  of  which 
a  return  was  made  to  the  effect  that  the  papers  were  carried  away  by  the 
judge,  and  had  never  been  sent  back.  Thereupon,  at  October  term,  1884,  the 
plaintiffs  moved  for  a  new  trial,  which  was  refused  because  no  effort  appeared 
to  have  been  made  to  cause  their  restoration  to  the  office.  All  this  appears  in 
the  case  as  reported  in  91  N.  0.  4.  In  the  present  renewed  application,  it  is 
stated  that,  while  repeated  efforts  were  made  to  the  judge  to  procure  the  pa- 
pers, and  the  answer  was  that  they  were  lost  or  mislaid,  he  announced  to  de- 
fendant's counsel  that  they  had  been  found  and  would  be  forwarded.  This 
was  in  the  fall  of  1886.  This  was  not  done,  and,  upon  another  application, 
an  answer,  under  date  of  April  23,  1887,  came,  in  which  it  was  stated  that 
they  were  again  mislaid,  and  a  search  would  be  made  to  discover  therii.  His 
next  letter,  written  on  October  3, 1887,  said  they  were  found  and  transmitted 
to  the  clerk,  and  about  November  2Uth  a  package  containing  some  of  the  pa- 
pers was  received.  The  response  made  by  one  of  the  plaintiffs  is  that  the 
papers,  without  the  retention  of  copies  in  the  office  to  replace  them  in  case  of 
loss,  were  taken  out  by  one  of  the  defendant's  counsel,  and  sent  to  the  judge, 
and  that,  in  consequence  of  their  absence,  the  plaintiffs  Instituted  proceedings 
t^  replace  them  with  copies,  which  were  resisted  by  defendant's  counsel,  and 
after  successive  continuances^  it  appearing  that  the  papers  had  been  found, 
dismissed. 

From  this  narrative  of  facts  it  is  manifest  that  the  fault  lies  not  at  the  door 
of  the  appellant,  and  that  the  inability  to  make  up  the  record  was  in  conse- 
quence of  the  absence  of  the  original  papers  in  the  hands  of  the  judge  who 
tried  the  cause.  But,  that  a  proper  effort  had  not  been  made  to  obtain  their 
restoration,  a  new  trial  might  have  been. awarded  as  intimated  in  the  opinion 
upon  the  hearing  of  the  former  application,  and  upon  the  authority  of  the  cases 
therein  referred  to.  "Our  power,"  say  the  court,  "is  to  cause  the  record  to 
be  sent  up,  and  when  there  is  none  from  which  the  transcript  can  be  made, 
as  is  said  in  the  clerk's  return,  it  is  obviously  first  required  to  have  the  original 
papers  necessary  to  this  end  restored  to  the  oifice,  or  copies  of  such  as  are  de- 
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stroyed  or  lost  supplied,  and  substituted  in  place  of  the  originals,  under  the 
direction  of  the  court  to  which  they  belong.  Until  this  is  done,  and  the  record 
then  transmitted,  no  remedial  action  can  be  here  had,  such  as  is  demanded  by 
the  petitioner."  Upon  this  intimation,  after  numerous  efforts  by  direct  ap- 
plication to  the  judge,  a  part  of  the  papers  has  reached  the  office,  and  this  is 
a  basis  upon  which  the  writ  may  be  awarded.  While  it  is  attended  with  great 
inconvenience  for  a  judge  to  carry  off  the  papers,  or  that  they  be  sent  to  him 
because  of  his  omission  to  act  upon  the  appeal  during  tlie  sitting  of  the  pourt, 
it  has  been  so  common  a  practice  tliat  we  are  not  disposed  to  regard  it  as  in- 
volving  such  culpability  in  counsel  as  to  deny  to  the  client  a  right  lost  by  the 
action  of  the  judge,  especially  when  not  opposed. 

The  writ  will  issue,  and  we  reserve  further  action  until  the  record  is  sent 
up,  and  it  may  be  in  so  mutilated  a  form  as  not  to  warrant  our  determining 
the  matter  involved  in  the  appeal. 


(S9'N.  C.  238) 

TlHBERLAKE  V»  POWELL  et  ol, 

(Supreme  Court  of  NorUi  Carolina,    March  5, 1888.) 

1.  JOBOMENT— ASSIGNMBNT-^UDOMBNT  IN  ALTEBNATIVB. 

In  an  action  for  rent  a  lessor  obtained  against  his  lessee  Judgment  that  he  recover 
certain  described  chattels,  or  $96,  their  assessed  value.  MdcL,  that  an  assignee  of 
this  judgment  could  not  maintain  an  action  against  tort-feasors  for  the  oonversion 
of  the  property  mentioned  therein. 

2.  Samb—Assignmbnt— Judgment  for  Specific  Profbbtt. 

A  lessor  in  an  action  to  enforce  his  lien  for  rent  obtained  judgment  for  the  re- 
covery of  certain  specific  property.  Held^  that  an  assignee  of  such  judgment  took 
no  title  to  other  property  to  which  a  lien  for  the  rent  attached. 

Appeal  from  superior  court,  Franklin  county;  Merrimon,  Judge* 
F.  8.  Spruill,  for  plaintiff.    2^.  Y.  Qulley;  for  defendants. 

Smith,  C.  J.  In  1885,  J.  K  Perkinson  leased  from  R.  E.  Gill  a  tract  of 
land  to  be  cultivated  during  that  year  for  the  sum  of  $100,  and,  to  recover 
possession  of  the  crops  and  enforce  his  lien,  the  latter  in  November  instituted 
his  action  against  the  former,  under  the  provisions  of  the  Code,  §§  321-333. 
The  property  was  accordingly  seized  by  the  sheriff,  but  returned  to  the  debtor 
on  his  executing  a  written  undertaking  as  prescribed  in  section  326.  At  the 
January  term  of  the  superior  court  next  ensuing,  he  recovered  judgment,,  the 
substance  of  which  is  in  these  words:  ''It  is  adjudged  that  the  p^intiff  re- 
cover or  the  defendant  and  R.  H.  Timberlake,  his  surety,  the  property  de- 
scribed in  the  affidavit  for  claim  and  delivery  in  this  action,  to-wit,  about 
2,000  pounds  seed  cotton,  15  barrels  corn,  300  pounds  tobacco,  and  four 
stacks  fodder;  and  in  case  a  delivery  of  said  property  cannot  be  liad,  then  and 
in  that  event,  it  is  adjudged  that  the  plaintiff  recover  of  the  said  defendant 
and  of  R.  H.  Timberlake,  his  surety  aforesaid,  the  sum  of  $96.20,  with  in- 
terest thereon  from  the  1st  day  of  December,  1885,  till  paid,  and  the  costs  of 
this  action."  On  June  17,  1886,  the  plaintiff  in  that  action  made  an  assign- 
ment to  the  plaintiff  in  this,  as  follows:  "For  value  received  I  transfer  and 
assign  this  judgment  to  E.  TV.  Timberlake  without  recourse.  R.  E.  Gill, 
Administrator  and  Agent. "  It  was  in  evidence  that  three  bales  of  cotton,  the 
product  of  the  farm,  as  well  as  cotton  raised  upon  other  land,  went  into  the 
possession  of  the  defendants  to  pay  for  supplies  furnished  by  them  to  Perkin- 
son; that  during  the  pendency  of  the  before-mentioned  suit,  the  cotton  therein 
sued  for  was  ginned  and  put  in  two  bales,  of  which  the  defendants  got  pos- 
session, as  well  as  the  proceeds  of  said  tobacco,  and  converted  all  to  their 
own  use.  The  present  action  is  to  recover  damages  for  the  conversion  and 
appropriation  of  tlie  five  bales  of  cotton  and  the  tobacco  delivered  by  Perkin- 
son to  the  defendants.  The  right  to  the  converted  goods  is  derived  solely 
under  this  assignment.     The  court  being  of  opinion  that  it  gave  the  plaintiff 
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,  no  title  whatever  to  any  property  not  mentioned  in  the  judg^nent,  and  tliat 

as  to  the  other  property,  if  he  could  not  get  it  under  the  judgment,  he  must 
accept  the  money  value  thereof  as  estimated  therein.     Upon  this  intimation 

{    ,  the  plaintiff  suffered  a  nonsuit,  and  appealed.    The  appeal  brings  up  solely 

I  the  question  of  the  correctness  of  this  ruling  in  deference  to  which  the  prog- 

ress of  the  action  was  interrupted  by  the  judgment  of  nonsuit,  and  this  we 

I  are  now  to  consider.    The  validity  of  the  transfer,  as  an  equitable  convey- 

ance of  the  assignor's  interest  in  the  judgment,  is  not  disputed,  and  only  the 
extent  of  its  operation  and  effect.  The  assignment  is  not  of  all  the  rights 
possessed  by  the  lessor,  under  his  contract  with  Perkinson,  to  pursue  all  the 
crops,  by  whomsoever  taken  in  the  assertion  of  his  lien  security  until  his  de- 
mand is  satisfied,  but  it  is  of  the  rights  vested  in  the  lessor  by  virtue  of  the 
judgment,  and  to  enforce  it  against  Perkinson  and  the  security  of  his  under- 
taking in  any  manner  in  which  it  could  have  been  done  by  the  assignor,  and 
to  no  greater  extent.    But  the  present  suit  is  not  upon  the  judgment,  but 

i  upon  an  alleged  independent  liability  incurred  by  other  tort-feasors  by  their 

conversion  of  the  same  and  other  property  to  which  the  lien  attached.  This 
cause  of  action  is  separate  and  distinct  from  that  involved  in  the  former  ad- 
judication, and  is  outside  the  scope  of  the  assignment.  The  assignee  may 
take  any  steps  open  to  the  assignor  in  the  enforcement  of  the  judgment 
against  the  parties  to  it,  and  there  his  rights  end. 

We  therefore  concur  in  the  opinion  of  the  judge  in  the  court  below»  an/ 
his  judgment  is  affirmed. 


(100   N.    C.   477)  «  -^T  r  r. 

State  o.  Nakrows  Island  Club. 
(Supreme  Cov/rt  of  North  Carolina.    March  6, 1888.) 

1.  Navigable  Waters— Obstruction  or  Navtoation— Common-Law  Nuisance. 

On  an  indictment  for  obstructing  the  navigation  of  a  sound,  by  placing  on  the 
bottom  thereof  perpendicular  iron  posts,  it  appeared  that  such  sound  was  navigable 
for  a  large  class  of  useful  vessels,  and  had  been  used  for  such  purpose  by  the  public 
for  a  long  time.  Held,  that  the  obstruction  of  navigable  waters,  whether  their 
navigation  has  been  actually  interfered  with  or  not,  if  rendered  less  secure  and  less 
expeditious,  is  indictable  as  a  nuisance  at  common  law. 

S.  Same— Obstruction  of  Navigation— iNDicfrMENT— Code  N.  C.  $  1128. 

An  indictment  under  Code  N.  C.  %  1128,  providing  if  any  person  shall  willfully  put 
any  obstruction  in  any  branch,  cut,  etc.,  except  for  the  purpose  of  utilizing  water  as 
a  motive  power,  which  does  not  aver  that  such  obstruction  was  not  for  such  pur- 
pose, is  bad. 

Appeal  from  superior  court,  Currituck  county;  Gkaves,  Judge. 

Indictment  against  Narrows  Island  Club,  for  obstructing  the  navigation  of 
"Big  Narrows,"  a  part  of  Currituck  sound.  Verdict  of  guilty,  and,  from 
judgment  thereon,  defendant  appeals.  The  indictment  charged  thedefendant 
(a  corporation  chartered  by  the  legislature  of  North  Carolina)  with  obstruct- 
ing a  certain  part  of  Currituck  sound,  known  as  the  "Big  Narrows,"  by  plac- 
ing certain  iron  pipes  therein,  so  that  the  citilK^ns  of  the  county  could  not  pass 
over  said  waters  with  their  boats  and  canoes  in  so  free  a  manner  as  of  right 
they  ought  and  before  have  been  used  and  accustomed  to  do.  The  material 
pai-ts  of  the  indictment  are  as  follows:  "The  jurors,"  etc.,  "present  that  the 
defendant,  a  corporation,"  etc.,  "a  certain  part  of  Currituck  sound,  known  as 
*  Big  Narrows,'  which  sound  runs  from  the  Albemarle  sound  to  the  Black 
Water  river,  which  is  and  has  been  a  common  highway,"  etc.,  "to  navigate  said 
sound  at  their  will  and  pleasure  without  any  obstruction,  did  unlawfully,  will- 
fully, and  injuriously  erect  and  put  in  said  Big  Narrows  and  highway  certain 
iron  pipes,  and  did  continue  said  obstruction,  by  which  the  free  navigation  was 
obstructed,  contrary,"  etc.  The  defendant  admitted  that  the  pipes  had  been 
erected  as  charged,  but  claimed  that  it  had  a  right  to  do  so.  Defendant  pleaded 
not  guilty,  and  that  it  was  the  owner  of  the  land  on  whicii  the  alleged  obstruc- 
tions were  erected,  and  introduced  a  grant  from  the  state  to  one  Sanderson, 
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under  whom  it  claimed,  for  the  purpose  of  showing  its  title  to  the  land,  and 
that  the  iron  pipes  were  put  within  those  boundaries.  Evidence  was  intro- 
duced by  both  parties  in  reference  to  this  matter.  The  court,  among  other 
things,  instructed  the  jury  that  the  question  whether  the  pipes  or  posts  were 
an  obstruction  to  navigation  was  a  question  of  fact  for  their  determination. 
The  jury  returned  a  verdict  of  guilty,  and  from  the  judgment  pronounced  the 
defendant  appealed. 
Starke  (&  Martin^  for  defendant.    T?ie  Attorney  €hneral,  for  the  State. 

Merrimon,  J.,  {cifter  stating  thefaats  substantially  as  aboes.)  We  need 
not  decide  whether  the  grant  from  the  state,  under  which  the  defendant  claims 
title  to  the  land  covered  by  the  water  called  "Big  Narrows,"  charged  in  the 
Indictment  to  have  been  obstructed,  was  or  was  not  void.  The  evidence  pro- 
duced on  the  trial  went  directly  to  prove,  and  the  jury  found  by  their  verdict, 
that  the  water  was  part  of  a  navigable  sound,  and  that  it  was  in  fact  navi- 
gable for  a  large  class  of  useful  vessels,  and  liad  been  used  by  the  public  for  the 
purposes  of  navigation  for  a  long  while, — 25  or  30  years,  and  perhaps  longer. 
If  the  water  referred  to  was  thus  navigable,  the  public  had  the  right  to  use 
the  same  for  the  purposes  of  a  highway  and  navigation,  notwithstanding  the 
defendant  may  have  been  the  owner  of  the  bed  of  the  river  or  sound.  In  that 
case  it  was  not  material  for  the  jury  to  inquire  whether  the  defendant  was 
such  owner  or  not.  Navigable  waters  are  natural  highways, — so  recognized 
by  government  and  the  people, — and  hence  it  seems  to  be  accepted  as  a  part 
of  the  common  law  of  this  country,  arising  out  of  public  necessity,  conven- 
ience, and  common  consent,  that  the  public  have  the  right  to  use  rivers,  lakes, 
sounds,  and  parts  of  them,  though  not  strictly  public  waters,  if  they  be  navi- 
gable in  fact  for  the  purposes  of  a  highway  and  navigation  employed  in  travel, 
trade,  and  commerce.  Such  waters  are  treated  aa  publici  juris,  in  so  far  as 
they  may  be  properly  used  for  such  purposes  in  their  natural  state.  The 
public  right  arises  only  in  case  of  their  navigability.  Whether  they  are  navi- 
gable or  not  depends  upon  their  capacity  for  substantial  use  as  indicated.  They 
can  be  so  used  only  for  the  free  passage  of  vessels;  the  public  have  only  the 
right  of  navigation.  The  title  to  the  bed  of  the  river,  lake,  or  sound,  in  such 
case,  and  all  special  privileges  and  advantages  incident  thereto,  rest  and  re- 
main in  the  owner  thereof,  subject  only  to  the  public  easement.  He  may  use 
the  land  and  whatever  is  incident  to  it,  including  the  water  over  it,  in  such 
lawful  way  as  he  will,  if,  in  so  doing,  he  does  not  impede  or  inteifere  mate- 
rially with  navigation.  The  limited  right  of  the  public  is  paramount,  and  shall 
not  be  abridged.  Broadnax  v.  Baker ^  94  N.  C.  675;  Hodges  v.  Wilitams,  95 
N.  C.  331;  Gould,  Wat.  §§  86,  90,  110;  Wood,  Nuis.  §§  576,  577,  579,  580. 
The  learned  counsel  for  the  appellant  pressed  upon  our  attention  State  v. 
Glen,  7  Jones,  (N.  G.)  321,  as  an  authority  favoring  strongly  the  absolute 
right  of  the  owner  of  the  whole  bed  of  the  river.  This  is  certainly  a  misap- 
prehension of  the  real  meaning  of  that  case.  The  river  to  which  it  referred 
was  ascertained  to  be  unnavigable,  and  the  case  does  not  contravene  what  we 
have  here  said.  Indeed,  the  court  recognized  the  public  right  in  case  of  the 
navigability  of  the  stream.  It  said:  "As  the  riparian  proprietor  of  the  land 
on  both  sides  of  the  stream,  he  is  clearly  entitled  to  the  soil  entirely  across  the 
river,  subjest  to  an  easement  in  the  public  for  the  purposes  of  the  transpor- 
tation of  lime,  flour,  and  other  articles  in  flats  and  canoes.'*  It  appeared  that 
flat-boats  were  occasionally  used  in  transporting  the  articles  named. 

It  seems  that  the  pleader  intended  that  the  indictment  should  charge  an 
offense  under  the  statute  (Code,  §  1128)  prohibiting  the  obstruction  of  water- 
courses, but  it  cannot  be  sustained  for  such  purpose,  because  that  statute  pro- 
vides that  "if  any  person  shall  willfully  fell  any  tree,  or  willfully  put  any  ob- 
struction, except  for  the  purposes  of  utilizing  water  as  a  motive  power,  in  any 
branch,  cut, "  etc.,  "and  the  indictment  does  not  aver,  as  it  should  do,  that  the 
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obBtriiction  charged  was  not  for  the  purpose  of  utilizing»'*etc.  Such  aver- 
ment  is  essential.  Without  it,  it  might  be  the  obstruction  was  for  a  lawful 
purpose  and  there  would  be  no  offense.  State  v.  Nonnanf  2  Dev.  222;  8tate 
V.  Tomlinson,  77  N.  C.  528;  Archb.  Grim.  Fl.  25.  Moreover*  it  may  be  doubted 
whether  the  statute  was  intended  to  embrace  this  and  like  cases.  But  to  ob- 
struct a  navigable  water  like  that  in  question  is  indictable  at  common  law, 
and  we  think  the  indictment  should  be  upheld  as  sufficient  to  charge  the  com- 
mon-law offense.  State  v.  Parrottf  71  K.  C.  811.  We  cannot  doubt  that  the 
iron  posts,  from  two  to  three  inches  in  diameter,  set  in  the  earth  under  the 
water,  and  standing  perpendicularly  through,  and  several  feet  above  it,  at  the 
places,  and  as  described  by  the  witnesses  on  the  trial*  were  dangerous,  per  se* 
to  the  class  of  vessels  that  passed  and  repassed  through  the  waters  mentioned 
in  the  indictment.  They  were  a  standing  nuisance  to  navigation,  and  though 
it  did  not  appear  in  evidence  that  any  vessel  had  suffered  harm  from  them,  in 
the  nature  of  the  matter,  many  vessels  might  have  done  so,  and  the  evidence 
tended  so  to  prove,  and  the  jury  so  found.  It  is  not  necessary  that  obstruc- 
tions placed  in  the  way  of  navigation  should  have  actually  interfered  with  and 
done  it  injury  to  render  them  a  nuisance;  it  is  sufficient  to  make  them  such 
if  they  rendered  such  navigation  less  convenient,  less  secure,  and  less  expedi- 
tious. It  must  be  free  and  unobstructed  by  artificial  impediments  or  dangers. 
Wood,  Nuis.  §§  607. 608,  613.  The  court  should  have  instructed  the  jury 
that,  if  the  iron  posts  were  such  as  described,  and  were  set  in  the  way  of  nav- 
igation as  charged  in  the  indictment,  they  constituted  a  nuisance;  but  any 
error  in  this  respect  was  cured  by  the  verdict  of  guilty. 

The  instructions  of  the  court  to  the  jury  were  quite  as  favorable  to  the  de- 
fendant as  it  was  entitled  to  have,  and  the  judgment  must  be  affirmed.  To 
this  end  let  this  opinion  be  certified  to  the  superior  court.    It  is  so  ordered. 


Digitized  by 


Google 


414  SOUTHEASTEBN  BEPORTEB.  [N.  C. 

(99  N.  C.  118) 

Thabington  et  cU.  v.  Tharington. 
(Supreme  Cawrt  of  North  CaroUna.    March.  6, 1888.) 

L  QUABDIAH  AND  WaKD— DlSBURSBMBNT  OT  E8TA.TB— ENCROA.0HMENT  ON  PRINCIPAL. 

An  encroachment  by  a  guardian,  without  the  sanction  of  the  court,  upon  the  prin- 
cipal of  his  ward's  estate,  when  the  case  is  not  one  of  extreme  urgency,  hela  un- 
authorized. 
9.  Samb— LiABiLrrr  or  QnA.RDiA.N— Realization  of  Assets.  ^ 

Both  the  gruardian  and  the  husband  of  a  ward  neglected  to  collect  from  her  fath- 
er's administrator  her  distributive  share  of  his  estate,  the  administrator  making 
his  final  account  in  1862,  when  destruction  of  property  and  of  the  currency  in  use 
was  threatened.  Held,  the  guardian  was  liable  only  for  nominal  damages,  if  the 
administrator  became  insolvent 
8.  Rsferbnob—Report— Recommittal. 

Upon  coming  in  of  a  referee's  report,  the  defendants  having  excepted,  it  is  proper 
upon  plaintiff's  motion  to  order  a  recommittal  to  enable  the  referee  to  report  the 
evidence  omitted  and  hear  further  proof. 

Appeal  from  superior  court,  rranklin  county;  J.  H.  MBRBiMONt  Judge. 

Action  by  Susan  Tharingten,  a  ward,  and  her  husband,  upon  the  bond  of 
the  guardian,  Fenner  Tharlngton.  The  case  was  referred  to  a  referee  to  take 
an  account,  and  comes  up  on  exceptions  to  the  referee's  report.  Defendants 
appeal. 

C.  M.  Cooke,  for  plaintifif.    S,  B,  Spruillsind  2V.  T.  Qulley,  for  defendant 

Smith,  C.  J.  Joshua  Paschall  died  in  the  year  1856,  and  in  December  ad- 
ministration on  his  estate  was  granted  to  Robert  Paschall.  The  intestate  left 
real  and  pei*sonal  estate,  and  among  his  other  heirs  at  law  and  distributees, 
the  relator  Susan,  a  daughter,  who,  being  an  infant,  the  defendant  Fenner 
Tharlngton  was  at  September  term,  1858,  of  the  county  court  of  Franklin, 
appointed  her  guardian,  and  entered  into  the  bond  with  several  sureties,  of 
whom  the  testator  of  the  defendant  R.  C.  Pennell  was  one,  upon  which  tiie 
present  action  is  brought  for  an  account  and  delivery  over  of  the  trust-estate. 
The  f erne  plaintiff  intermarried  with  the  otlier  plaintiff  on  December  25, 1859, 
and  attained  full  age  in  1861.  The  complaint  and  answer  having  been  filed 
at  January  term,  1883,  the  cause  was  referred  to  B.  B.  Massenburg  to  take  and 
state  an  account  of  the  administration  of  the  trustrestate  in  the  hands  of  the 
guardian,  and  for  which  he  is  liable.  The  referee  accordingly  made  his  re- 
port, setting  out  the  admitted  facts  already  recited,  and  finding  a  balance  due 
the  feme  relator  at  that  date  of  $776.64.  It  appears  that  the  administrator, 
Kobert,  was  indulged  by  the  court  in  filing  his  final  account,  from  time  to 
time,  until  early  in  1862,  when  it  was  rendered,  and  showed  to  be  in  his  hands 
$1,482.45,  less  commissions.  $293,  for  distribution  among  the  eight  children 
of  the  intestate.  The  relators  filed  no  exceptions  to  the  report  of  the  referee, 
but  moved  to  confirm  the  same,  but  the  defendants  did  except;  and  thereupon 
the  relators  moved  a  recommittal  of  the  report  to  the  referee  to  the  end  that 
he  might  report  the  evidence  omitted,  and  hear  further  proofs,  and,  this  being 
allowed,  the  defendants  further  except  to  this  ruling,  and  reserve  the  excep- 
tion upon  a  future  appeal.  In  this  we  find  no  error,  and  it  was  entirely  proper 
that  all  the  evidence  before  the  referee  should  be  before  the  court  in  determin- 
ing upon  his  findings.  There  is  no  cause  furnished  to  the  defendants  for 
complaint  of  this  action  of  the  judge,  and  it  is  sustained.  Upon  the  coming 
in  of  the  second  report  of  the  referee,  in  which  be  makes  no  change  in  the  ac- 
count, the  relators  filed  four  exceptions,  of  which  one  only  was  sustained, — 
that  taken  to  expenditures  in  excess  of  income, — whilea  similar  number  was 
filed  for  the  defendants.  The  rulings  upon  these,  adverse  to  the  defendants, 
are  brought  up  by  their  appeal  for  revision, 

1.  It  is  a  well-settled  principle  that,  in  the  management  of  the  trust-estate 
committed  to  the  guardian,  he  will  not  be  allowed  to  use  more  than  the  ac- 
cruing profits  in  the  maintenance  and  education  of  his  ward,  except  with  the 
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sanction  of  the  court,  or  in  extreme  cases,  and  of  urgent  necessity.  The  law 
is  so  explicitly  declared  by  the  court  (Buffin,  C.  J.,  delivering  the  opinion) 
in  Long  v.  Norcom^  2  Ired.  Eq.  3M,  and  so  universally  accepted  and  acted  on 
since,  that  we  deem  it  needless  to  look  elsewhere  for  precedent  or  authority. 
The  court  say  tliat  it  is  not  an  inexorable  rule  to  refuse  to  allow  expenditures 
that  encroach  upon  the  principal  estate,  unless  the  previous  authority  to  do  so 
has  been  given  by  the  chancellor,  so  as  to  admit  of  no  exceptions,  as  he  has 
often  taken  pai-t  of  the  capital  for  the  present  benefit  of  the  ward,  and  in  cases 
where  such  sanction,  if  asked  in  advance,  would  be  unhesitatingly  given, 
sustained  such  expenditure  when  made  under  the  circumstances  by  thQ  guard- 
ian, acting  without  permission.  And  this  may  be  done  when,  in  the  language 
of  the  court,  "from  the  possession  of  the  property,  the  infant  cannot  be  enti- 
tled to  maintenance  as  a  pauper,  and  from  mental  imbecility,  or  want  of  bod- 
ily health  or  strength,  he  cannot  be  maintained  from  tiie  profits  of  his  prop- 
erty, nor  put  out  as  an  apprentice,  and*  maintained  by  his  master.  In  such  a 
case,  while  there  is  any  part  of  the  estate,  it  must  be  used  to  keep  the  unfor- 
tunate infant  alive."  In  this  case  the  property  consisted  of  a  single  slave, 
worth  perhaps  $300,  and  during  the  guardianship  others  were  born,  unlil  the 
aggregate  value  was  nearly  $1,500;  and  the  principal  was  not  only  not  dimin- 
ished by  the  disbursement,  but  largely  augmented  in  value,  so  that,  if  the  in- 
crease be  considered,  there  was  in  fact  no  encroachment  upon  the  principal. 
There  are  no  such  necessities  shown  in  the  present  case,  and  the  general  rule 
must  prevail.  It  may  be  that  an  investment  in  the  education  am]  training  of 
the  infant  for  the  duties  and  pursuits  of  mature  life  would  be,  and  generally 
it  is,  far  more  valuable  to  him  than  the  money  thus  expended  would  be  if  re- 
tained and  paid  him  after  arrival  at  age;  but,  until  the  general  assembly  shall 
otherwise  provide,  the  law  must  be  enforced  as  it  has  come  down  from  the 
past,  and  infants  must,  beyond  income,  make  their  own  struggles  to  acquire 
knowledge,  or  ttieir  guardians  must  expend  their  money,  and,  in  the  words 
of  the  opinion.  ^^ depend  on  the  sense  of  honor  and  jibstice  of  tfie  ward  and 
his  living  to  come  of  age.*'  In  this  connection,  however,  it  may  be  observed 
that  the  proceeds  of  the  sale  of  land  in  the  distribution  among  the  tenants  is 
principal,  and  the  accruing  profits  or  interest  thereon  could  be  used  in  the 
support  of  the  ward  up  to  the  time  of  her  marriage,  and  that  that  thereafter 
arising  would  belong  to  the  husband  as  tenant  by  the  curtesy,  and,  if  received 
by  him,  could  not  constitute  a  claim  against  the  guardian. 

2.  We  are  next  to  consider  the  matters  embraced  in  the  overruled  exceptions 
'of  the  defendant  to  the  account.  The  first  and  second  of  the  defendant's  ex- 
ceptions are  overruled,  the  irrelevancy  of  the  objectionable  testimony  not  hav- 
ing, so  far  as  we  can  see,  any  misleading  tendency  upon  the  mind  of  the  ref- 
eree, and  the  other  too  vague  in  terms.  Currie  v.  McNeill,  83  K.  C.  176; 
Morrison  v.  Baker,  81  N.  C.  76. 

3.  The  third  exception  to  the  report  is  that  the  guardian  is  charged  with 
the  entire  amount  of  the  feme  relator's  distributive  share  in  her  father's  es- 
tate, when  it  never  went  into  his  hands.  The  ground  of  this  exception  is 
that  no  final  account  was  filed  by  the  administrator  until  1862, — more  than 
three  years  after  marriage, — when  the  fund,  under  the  law  then  in  force,  be- 
came the  property  of  the  husband,  on  his  reducing  it  to  possession,  and  that 
the  loss  from  insolvency  is  the  result  of  his  neglect  and  delay  in  collecting, 
and  not  that  of  the  guardian ;  and  this,  upon  the  principle  enunciated  in 
8tate  V.  Skinner,  3  Ired.  564.  This  case  decides  that  the  mere  neglect  of -a 
collecting  officer  to  collect  a  solvent  debt,  it  remaining  good,  and  no  actual 
loss  sustained  by  reason  of  the  delay,  such  as  the  intervention  of  the  statute 
of  limitations  and  the  like,  until  the  making  the  change  by  statute,  (Rev. 
Code,  c.  78,  §  3,)  did  not  charge  him  with  the  debt,  but  only  with  nominal 
damages.  See,  also,  WUley  v.  Eure,  8  Jones,  (N.  C.)  320.  Again,  while  it 
does  not  distinctly  appear  in  the  report  that  Kobert,  the  administrator,  was 
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entirely  solvent  when  his  final  account  was  rendered,  and  that  the  indebted- 
ness could  have  been  collected,  it  seems  to  have  been  so  assumed  by  the  ref« 
eree,  and  that  insolvency  afterwards  supervened,  in  consequence  of  the  gen- 
eral wreck  of  property  brought  about  by  the  war;  and  while  the  plaintiff 
Willis,  by  his  inaction,  is  quite  as  blamable  for  the  loss  as  the  guardian,  it 
may  be  that  letting  the  indebtedness  rest  upon  the  security  of  the  administra- 
tion  bond  seemed  to  both  as  safe  a  course  of  action  as  collecting  the  money 
would  have  been ;  and  the  general  destruction  of  property,  and  especially  of 
the  currency  in  use,  that  followed,  seems  to  justify  what  was  done,  or,  rather, 
left  undene.  We  do  not  think  the  defendants  should  be  held  liable  for  more 
than  nominal  damages  for  the  imputed  neglect  to  have  a  settlement  with  the 
administrator,  and  especially  in  view  of  the  subsequent  course  of  the  husband 
in  letting  the  debt  remain ;  the  contrary  of  which  would  be  to  make  the  guard- 
ian an  insurer  or  guarantor. 

4.  The  last  exception,  in  view  of  what  is  said,  becomes  of  no  importance  in 
the  result.  The  guardian  is  charged  with  the  money  derived  from  the  sale  of 
the  land,  and  interest  thereon.  The  interest  is  income,  and  should  be  applied 
to  the  disbursements  and  charges  for  the  ward's  support,  and,  if  consumed 
thereby,  the  guardian  js  not  chargeable  therefor.  And  so,  since  the  marriage* 
and  during  the  husband's  life,  he,  as  tenant  by  the  curtesy,  is  entitled  to  the 
accruing  interest;  his  wife,  only  to  the  unimpaired  principal  at  his  death. 
The  referee  finds,  in  general  terms,  that  the  defendant  Fenner  is  personally 
indebted  to  the  relator  Willis;  and  then  very  properly  holds  that,  as  the  ac- 
tion is  upon  the  guardian  bond,  these  personal  accounts  between  them  are 
outside  of  the  reference,  and  he  disregards  them.  The  defendant  Fenner,  In 
his  answer,  says  he  never  received  any  of  his  waid's  personal  estate,  and  that 
the  money  derived  from  the  land  was  expended  in  part  for  the  feme  relator, 
and  the  residue  for  her  husband,  or  to  him,  and  that  to  this  extent  he  is 
primarily  liable  in  exoneration  of  himself,  and  that  he  is  solvent.  The  facta 
in  reference  to  this  matter  are  not  before  us  in  the  report,  and,  to  enable  us 
to  pass  on  the  question,  ought  to  be  ascertained.  If  it  be  true,  it  would  not 
release  the  guardian  from  the  consequences  of  his  maladministration  of  the 
trust,  but,  to  avoid  another  suit,  this  liability,  if  incurred  by  said  Willis, 
should  be  adjusted  in  the  action.  The  liability  of  a  husband  to  account  to  the 
heirs  at  law  of  his  deceased  wife  for  a  fund  received  by  him  from  a  sale  of  her 
land  is  decided  in  the  case  of  BcvJLl  v.  Jemigan,  2  Dev.  &»  B.  £q.  144.  This  in- 
quiry may  be  determined  upon  a  re-reference,  rendered  necessary  in  reform- 
ing the  account  according  to  this  opinion.  To  this  end  the  cause  is  re-  ' 
manded,  and  judgment  reversed. 
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MEBOAirriLE  Tbust  &  DEP06IT  Co.  et  ah  v.  Pigeebell  et  al* 

{Supreme  Cawrt  of  North  CaroUfna.    March  6, 1888.) 

Tbusts— Trustee's  Compensation— Lien  fob  Services— Mortgages. 

In  an  action  to  have  a  mortgage,  which  had  been  paid,  formally  discharged,  one 
of  the  defendants,  a  trustee  under  the  mortgage,  refused  to  sign  the  proper  ac- 
knowledgment, upon  the  ground  that  by  virtue  of  a  clause  in  the  mortgage  which 
reads,  **£!ach  of  the  trustees  shall  be  entitled  to  just  compensation  for  all  services 
which  he  *  *  *  may  render, "  he  had  a  lien  on  the  mortgaged  property.  Heldy 
the  terms  of  the  mortgage  give  him  no  lien  for  services  performed,  and  the  court 
may  discharge  the  mortgage. 

Appeal  from  superior  court,  Wayne  county;  J.  H.  Merbimon,  Judge. 

Action  by  the  Mercantile  Trust  &  Deposit  Company*  Enoch  Pratt,  et  al„ 
plaintiffs,  against  the  Atlantic  &  North  Ciirolina  Railroad  Company.  J.  F. 
Pickerell  and  J.  H.  Dillard,  defendants,  to  secure  the  formal  discharge  of  a 
mortgage  given  by  the  plaintiffs  to  the  defendants,  and  which  had  been  paid. 
The  defendant  Pickerel],  who  was  one  of  the  trustees  of  the  mortgage,  re- 
fused to  sign  the  proper  acknowledgment,  claiming  to  have  a  lien  on  the 
mortgaged  property  for  services  rendeied  by  him  as  trustee  under  the  mort- 
gage.   Judgment  was  rendered  for  plaintiffs,  and  defendant  Pickerell  appeals. 

R.  O.  Burton  and  Batchelor  &  Devereux,  for  defendant  and  appellant.  /. 
W.  Hinsdale^  for  plaintiff  and  appellee. 

Mebbimon,  J.  The  following  is  a  copy  of  the  case  stated  on  appeal:  The 
answer  and  replication  were  filed  September  16, 1887.  On  same  day  the  plain- 
tiff moved  for  judgment,  which  was  resisted  by  defendant  Pickerell  on  the 
ground  that  the  matter  was  not  properly  before  his  honor  at  this  term,  and  tliat 
no  judgment  could  be  rendered  until  the  determination  of  the  action.  His 
honor  made  the  following  order  or  judgment:  "This  action  coming  on  to  be 
heard  at  this  term  of  the  court,  upon  the  complaint  and  answer  herein,  by  which 
it  is  admitted  that  the  mortgage  debt  secured  by  the  mortgage  of  1868  has  been 
paid:  It  is  ordered  and  adjudged  that  upon  the  plaintiff's  filing,  or  causing 
to  be  filed,  with  the  clerk,  to  be  approved  by  him,  a  justified  bond  in  the  sum 
of  $10,000,  to  secure  the  payment  of  such  sum  as  Pickerell  shall  recover  in 
this  action,  as  compensation  as  trustee,  the  mortgage  or  deed  of  trust,  exe- 
cuted in  1868,  by  the  Atlantic  &  North  Carolina  Railroad  Company  to  J.  F. 
Pickerel),  James  Bryce,  and  Thomas  Bragg,  shall  be  deemed  to  be  fully  dis- 
charged and  satisfied,  and  the  ,8ame  shall  be  canceled;  and  the  clerk  shall, 
upon  the  filing  said  justified  bond,  cause  to  be  recorded  In  the  register's  office 
of  Wayne,  Lenoir,  Jones,  Craven,  and  Carteret  counties  a  copy  of  this  judg- 
ment, and  that  the  same  shall  have  the  same  force  and  effect  as  a  formal  sat- 
isfaction of  record  of  said  mortgage  or  deed  of  trust  made  by  the  present 
trustees,  John  F.  Pickerell  and  John  H.  Dillard;  and  this  action  be  retained 
for  further  directions."     From  which  the  defendant  Pickerell  appealed. 

The  subject-matter  of  this  action  is  wholly  equitable  in  its  nature,  the  pur- 
pose being  to  have  a  mortgage  of  the  defendant  corporation  therein  named, 
which  had  been  in  effect  discharged  by  the  payment  of  the  debt  secured  by  it, 
formally  discharged  by  proper  acknowledgment  of  the  trustees  named  in  it. 
The  principal  parties  are  the  plaintiff  and  the  defendant  corporation,  and  the 
latter  answering  confesses  the  complaint.  The  appellant  (Pickerell)  who  is 
one  of  the  trustees  of  the  mortgage,  while  admitting  in  his  answer  that  the 
mortgage  debt  has  been  paid,  insists  that  he  is  entitl^  to  be  compensated  the 
sum  of  $5,000  for  his  services  as  such  trustee,  and  that  he  has  a  lien  upon  the 
property  embraced  by  the  mortgage  which  cannot  be  discharged  until  his 
compensation  shall  be  ascertained  and  paid,  lie  claims  that  his  lien  arises  by 
virtue  of  the  following  provision  of  the  mortgage:  "That  each  of  the  said 
trustees  shall  be  entitled  to  just  compensation  for  all  services  which  he,  in 
common  with  his  associates  or  either  of  them,  or  otherwise,  may  hereinafter 
v.6s.E.no.7 — 27 
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render  under  the  trust  created  by  these  presents*  which  compensation  shall  he 
paid  by  the  party  of  the  first  part, "  who  was  the  defendant  corporation.  This 
provides  for  compensation*  but  there  Is  no  provision  or  clause  of  the  mort- 
gage that  such  compensation  shall  constitute  a  part  of  the  mortgage  debt,  or 
that  it  shall  be  a  lien  of  any  nature  upon  the  property  embraced  by  the  mort- 
gage. The  most  that  could  be  claimed  was  that  the  court,  when  its  aid 
should  be  asked,  would  not,  in  the  exercise  of  a  sound  and  just  discretion, 
compel  the  trustees  to  acknowledge  the  satisfaction  and  discharge  of  the 
mortgage  with  reasonable  compensation  to  them  should  be  paid  by  the  mort- 
gagor. The  court  would  probably  thus  protect  and  help  the  trustee  in  a 
case  like  this,  but  this  source  of  protection  was  not  a  lien  on  the  property; 
't  is  simply  a  power  of  the  court  to  compel  fair  dealing,  not  to  be  so  ex- 
ercised as  to  do  prejudice  to  any  party  interested.  This  seems  to  have  been 
the  view  taken  and  acted  upon  by  the^court  below.  The  defendant  admitted 
the  plaintiffs*  cause  of  action,  and  was  content  that  a  proper  judgment  should 
be  entered  at  the  appearance  term.  This  might  be  done  by  consent;  indeed, 
^he  plaintiff  might  move  as  of  right  to  have  judgment,  because  nothing  was 
left  to  be  tried  at  the  trial  term.  There  was  neither  an  issue  of  fact,  nor  of  law 
raised  to  be  tried.  The  objection  and  exception  of  the  appellant  were  there- 
fore unfounded,  certainly  in  so  far  as  they  applied  to  the  appellee  and  the 
defendant  corporation.  They  consented  to  and  desired  the  judgment,  and  do 
not  complain  of  the  requirement  that  the  bond  shall  be  given  for  the  appel- 
lant's benefit.  The  judgment,  as  to  the  appellant,  was  interlocutory,  and  the 
bond  required  was  for  his  benefit,  intended  to  secure  the  payment  of  such  sum 
of  money  as  the  court  on  the  final  hearing  may  adjudge  due  to  him  for  com- 
pensation. The  action  as  to  him  will  be  tried  in  the  ordinary  course  of  pro- 
cedure. He  contends  that  the  court  could  not  substitute  the  bond  required 
by  the  order  appealed  from,  and  thus  discharge  his  lien  upon  the  mortgage 
property.  We  need  not  say  that  it  could  or  could  not.  As  we  have  seen,  he 
had  no  such  lien,  but  if  he  had,  his  right  remains  to  be  litigated  in  the  further 
progress  of  the  action.  The  error  complained  of  is  unfounded,  and  the  ex- 
ception is  not  sustained.  Let  this  opinion  be  certified  to  the  superior  court, 
to  the  end  that  further  proceedings  may  be  had  in  the  action  according  to  law. 
it  is  80  ordered. 


(99  N.  C.  80) 

KORNEOAY  et  al.  V,  Everett  et  oZ. 
(Supreme  Court  of  North  Carolina.    March  18, 1888.) 

BqniTT— Jurisdiction— MisTAKB  of  Law. 

A  trustee,  to  whom  defendant  and  wife  had  conveyed  land  for  the  benefit  of  cred- 
itorSf  deeded  absolutely  to  plaintifl,  who  in  return  released  all  his  claims  as  a  cred- 
itor and  mortgagee,  all  beueving  that  plaintiff  was  thereby  obtaining  an  unincum- 
bered title  in  fee,  while  in  reality  the  trust  deed  reserved  to  defendant  his  home- 
stead. Heidi  the  court  will  correot  such  a  mistake  of  law  upon  proof  which  is  fall 
and  clear.  > 

Appeal  from  superior  court,  Wayne  county;  Merrtmon,  Judge. 

Action  by  plaintiff's,  W.  P.  Kornegay  &  Co.,  against  N.  K  Everett  et  oZ., 
to  set  aside  a  settlement  on  the  ground  of  mistake,  place  the  parties  in  statu 
quo,  and  foreclose  plaintiffs'  mortgages,  which  had  been  satisfied  in  the  settle- 
ment. The  evidence  offered  to  show  the  mistake  was  ruled  out,  and  plain- 
tiff appeals. 

*  As  to  the  mistakes  against  which  equity  will  relieve,  and  the  proof  necessary  to  ob- 
tain a  reformation  of  a  written  instrument,  see  Benson  v.  Markoe,  (Minn.)  88  N.  w.  Rep. 
88;  Ouilmartin  v.  Urquhart,  (Ala.)  1  South.  Rep.  897,  and  note;  (^nfflth  v.  County  of  Se- 
bastian, (Ark.)  8  8.  w.  Rep.  886,  and  note:  Bailey  v.  Insurance  Ck>^18  Fed.  Rep.  260, 
256;  Hutchinson  v.  Ainsworth,  (Cal.)  15  Pao.  Rep.  82;  Ahlbom  v.  Wollt,  (Pa.)  II  Ati 
Rep.  799;  Dod  v.  Paul,  (N.  J.)  Id.  817. 
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/.  W.  Bryofif  for  plaintiff.     W.  C.  Munroe,  for  defendant. 

Davis,  J.  Civil  action  tried  before  'Mebrimon,  Jadge,  at  September  term, 
1887,  of  Wayne  superior  court.  It  is  alleged  bj  the  plaintiff  that  the  defend- 
ants  N.  K.  Everett  and  wife,  on  the  1st  daj  of  October,  1883,  executed  a 
mortgage  to  W.  F.  Kornegay  So  Co.,  conveying  in  fee  certain  lots  of  land  de- 
scribed in  the  complaint  to  secure  an  indebtedness  of  said  N.  K.  Everett  to 
said  Kornegay  &  Co. ;  and  that  the  said  Everett  on  the  same  day,  as  an  addi- 
tional security,  executed  a  mortgage  to  said  Kornegay  &  Co.,  conveying  to 
them  a  steam-boat,  called  the  "Rough  and  Beady;"  also  tliat  the  defendants 
Everett  and  wife,  on  the  28th  day  of  October,  1881,  executed  a  mortgage  deed 
to  H.  Weil  &  Bros.,  conveying  to  them  certain  lots,  described  in  the  com- 
plaint, to  secure  an  indebtedness  of  N.  K.  Everett  to  said  Weil  &  Bros.,  and 
that  the  plaintiff  was  the  assignee  and  owner  of  all  the  indebtedness  secured 
in  said  mortgages;  that  on  the  26th  of  May,  1884.  the  defendant  Everett  ex* 
ecuted  a  deed  of  tiust,  in  which  his  wife  joined,  conveying  all  his  property, 
including  that  embraced  in  the  several  mortgages,  to  the  defendant  John  B. 
Smith,  in  trust,  after  allotting  to  the  said  Everett  his  homestead  and  personal 
property  exemptions,  to  sell  the  said  property,  and  pay  the  debts  owing  by 
him  in  the  order  set  out  in  the  trust,  including  the  said  mortgage  debts ;  that 
some  time  after  the  said  deed  of  trust  was  executed  the  plaintiff,  being  the 
owner  of  the  larger  part  of  the  debts,  and  the  indebtedness  to  him  being  se- 
cured by  the  mortgages,  an  arrangement  or  settlement  between  the  plaintiff 
and  N.  K.  Everett  and  John  B.  Smith,  the  trusts,  was  entered  into,  whereby 
an  unincumbered  title  in  fee  to  the  lots  embraced  in  the  mortgages  to  Korne- 
gay &  Co.  and  to  Weil  Bros,  was  to  be  conveyed  to  the  plaintiff  in  settlement 
of  tlie  mortgage  debts,  and  he  was  to  surrender  said  debts,  and  release  the 
mortgage  which  he  held  upon  the  steam-boat  Bough  and  Beady;  that  in  pur- 
suance of  this  arrangement,  and  to  carry  the  same  into  effect,  the  .plaintiff 
surrendered  the  said  mortgage  indebtedness,  and  released  his  mortgage  on  the 
steam-boat,  and  the  defendant  John  B.  Smith,  trustee,  with  the  concurrence 
and  approval  of  the  said  N.  K.  Everett,  executed  two  deeds,  one  dated  No- 
vember 29,  1884.  purporting  to  convey  to  the  plaintiff  the  lots  conveyed  in  the 
mortgage  to  Kornegay  &  Co.,  and  the  other  dated  January  1,  1885,  purport- 
ing to  convey  to  the  plaintiff  the  lot  embraced  in  the  mortgage  to  Weil  Bros., 
and  that  the  plaintiff  look  possession  of  the  said  lots  as  his  property,  all  the 
parties  believing  that  the  deed  of  the  trustee  was  a  sufficient  and  proper  con- 
veyance to  carry  out  said  agreement;  that  the  deeds  to  the  plaintiff  for  said 
lots  were  not  signed  by  the  defendants  Everett  and  wife,  "  by  reason  of  the 
mistake  of  the  plaintiff  and  the  defendants  in  the  belief  that  the  trustee  was 
the  proper  person  to  convey  the  unincumbered  title  in  fee."  It  is  further  al- 
leged that  "the  defendant  Everett  refuses  to  abide  by  said  settlement  and  to 
recognize  said  deeds,  and  has  taken  and  wrongfully  withholds  possession  of 
said  land  from  the  plaintiff. "  The  prayer  for  relief  is  that  (the  defendant  re- 
fusing to  abide  by  it)  the  said  settlement  be  set  aside,  the  parties  placed  in 
statu  quo,  and  that  the  plaintiff  be  allowed  to  foreclose  the  mortgages.  The 
defendant  Smith,  trustee,  filed  no  answer.  The  defendant  Everett  answers, 
denying  that  the  lands  referred  to  were  intended  to  be  conveyed  to  the  plain- 
tiff in  fee,  and  says  that  the  only  agreement  was  that  Smith,  trustee,  should 
execute  to  the  plaintiff  a  deed,  which  was  done  at  the  time  of  said  agreement, 
on  the  29th  of  November,  1884,  after  which  the  plaintiff  surrendered  to  the 
defendant  the  mortgage  upon  the  steam-boat ;  that  the  deed  was  drawn  by 
plaintiff's  attorney  and  accepted  by  him,  knowing  well  its  contents,  etc.  By 
consent  the  action  was  referred  to  C.  B.  Aycock.  On  the  trial  before  the  ref- 
eree the  plaintiff  Kornegay  and  the  defendant  John  B.  Smith  were  witnesses 
on  the  behalf  of  the  plaintiff,  and  their  testipnony  tended  to  prove  that  the 
deeds  made  by  Smith,  trustee,  to  the  plaintiff  were  executed  in  pursuance  q< 
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a  settlement  and  agreement,  by  which  the  plaintiff  was  to  surrender  his  mort- 
gage on  the  steam-boat  and  bis  claims  secured  by  the  mortgages;  and  in  con- 
sideration thereof  Smith,  the  trustee,  was  to  convey  to  him  a  title  in  fee 
simple  to  the  lots  embraced  in  the  mortgages;  that  the  deeds  were  executed 
by  Smith,  trustee,  with  the  knowledge  of  the  defendant  Everett,  and  with  the 
understanding  of  all  the  parties  that  the  deeds  would  convey  a  fee-simple  title 
unincumbered;  that  all  the  parties  (Kornegay,  Smith  &  Everett)  thought 
that  Smith's  deed  would  convey  a  good  title  in  fee,  and  that  was  the  intention 
of  the  parties,  upon  which  they  settled.  ''The  evidence  of  both  these  wit- 
nesses [which  is  set  out  in  full  in  the  record]  was  objected  to  by  the  defend- 
ants, on  the  ground  that  the  deeds  should  speak  for  themselves,  and  that  it 
was  not  competent  to  show  by  parol  what  the  piirties  intended  in  the  execution 
of  the  deed ;  and  that  if  there  was  any  mistake,  it  was  a  mistake  of  law  as  to 
the  effect  of  the  deeds,  without  any  allegation  of  a  mistake  of  fact,  fraud,  un- 
due induence.or  other  equitable  element;  and  also  that  it  was  incompetent  to 
show  by  parol  an  agreement  to  convey  land."  The  objection  was  sustained 
by  the  referee,  and  the  evidence  was  ruled  out,  and  plaintiff  excepted.  "  The 
case  was  heard  by  his  honor  upon  this  exception,"  who  held  that  "the  evi- 
dence offered  was'competent,  but  that  it  was  Insutficient  to  show  a  mistake  in 
the  execution  of  the  deeds. " 

The  plaintiff  held  debts  in  18B3  against  the  defendant  Everett  which  were 
secured  by  mortgages  on  ceitain  real  estate  in  the  execution  of  which  his  wife 
joined.  In  1884,  the  defendantEverett  and  his  wife  executed  a  deed  of  trust 
to  the  defendant  Smith,  which  included  the  real  estate  embraced  in  the  mort- 
gage to  plaintiff,  to  secure  the  payments  of  certain  debts,  including  the  mort- 
gage debts  to  plaintiff,  to  be  paid  in  the  order  named  in  the  deed,  reserving 
the  homestead  of  the  grantors.  Afterwards,  in  1884,  an  agreement  was  en- 
tered into,  by  which,  as  the  plaintiff  alleges,  a  deed  was  to  be  executed  by 
Smith,  the  trustee,  to  the  plaintiff,  conveying  to  him  an  absolute  title,  in  fee, 
unincumbered,  to  the  property  named  in  said  deed,  and  plaintiff  was  to  sur^ 
render  his  claims  secured  by  the  mortgages  and  also  all  claim  to  the  steam-boat. 
That  in  pursuance  of  this  agreement,  a  deed  was  executed  by  Smith,  trustee, 
which  purported  to  convey  an  absolute  estate  in  fee  in  said  property  to  plain- 
tiff, but,  by  reason  of  the  reservation  of  the  homestead  in  the  deed  of  trust  to 
Smith,  it  in  fact  conveyed  an  estate,  subject  to  the  homestead;  the  defendant 
Everett  and  wife  not  joining  the  trustee  in  the  execution  of  the  deed  to  plain- 
tiff by  reason  of  the  mistake  of  all  the  parties  in  supposing  that  the  deed  of 
the  trustee  would  convey  an  absolute  title,  as  it  was  intended  it  should  do. 
The  plaintiff  says  that  having  surrendered  his  claims,  and  the  mortgages  by 
which  they  were  secured,  the  defendant  refuses  to  give  effect  to  the  agree- 
ment, but  claims  the  homestead,  and  he  asks  that  if  the  defendant  will  not 
comply,  it  be  rescinded. 

The  questions  presented  are:  (1)  Will  the  court  correct  such  a  mistake  of 
law?  and  (2)  if  so,  was  the  evidence  sutflcient  to  establish  the  mistake?  The 
evidence  offered  by  the  plaintiff  to  show  the  mistake  was  upon  objection  by 
defendant  ruled  out  by  the  referee  as  incompetent,  but  it  was  held  by  the  court 
below  to  be  competent  but  insutficient.  There  was  no  appeal  by  the  defend- 
ant from  so  much  of  his  honor's  ruling  as  held  that  the  evidence  was  compe- 
tent, and  it  may  be  that  the  first  question  is  not  necessarily  before  us  in  the 
case  on  appeal,  but  as  the  sufficiency  or  insufllciency  of  the  evidence  would  be 
of  no  consequence  if  the  court  had  not  the  power  to  correct  the  mistake,  and 
as  that  was  the  chief  question  discussed  by  counsel,  we  think  it  proper  that 
it  should  be  considered. 

It  is  undoubtedly  the  general  rule,  as  laid  down  by  the  chief  justice,  in 
Tho7nas  v.  Lines,  83  N.C.  191,  "that  a  written  Instrument  disposing  of  prop- 
erty or  constituting  a  con  tract,  can  not  be  altered,  impaired,  or  explained  by 
parol  proof  of  a  different  purpose  or  understanding  from  that  contained  in  the 
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writing."  And  it  is  said  by  Adams,  (Eq.  §  169:)  "The  prima  facte  pre- 
sumption of  law  is  that  the  written  contract  shows  the  ultimate  intention, 
and  til  at  all  previous  proposals  and  arrangements,  so  far  as  they  may  be  in- 
consistent with  the  contract,  have  been  deliberately  abandoned.  It  seems, 
however,  that  the  instrument  may  be  corrected,  if  it  is  admitted  or  proved  to 
have  been  made  in  pursuance  of  a  prior  agreement,  by  the  terms  of  which 
both  parties  meant  to  abide,  but  with  which  it  is  in  fact  inconsistent;  or  if  it 
is  admitted  or  proved  that  an  instrument  Intended  by  both  parties  to  be  pre- 
pared in  one  form,  has  by  reason  of  some  undesigned  insertion  or  omission 
been  prepared  and  executed  in  another, "  etc.  What  was  the  document  in- 
tended to  be?  If  it  is  admitted,  or,  as  was  said  in  Jones  v.  Perkins,  1  Jones, 
£q.  337,  established  by  clear  and  convincing  proof,  that  by  mistake  of  the 
parties  (and  it  must  be  the  mistake  of  both  parties,  if  the  equity  rests  simply 
upon  mistake)  the  instrument  fails  to  express  the  intention  of  the  parties,  it 
will  be  corrected;  and  this  will  be  done  whether  the  mistake  be  one  of  fact  or 
of  law,  as  is  clearly  shown  in  McKay  v.  Simpson,  6  Ired.  Eq.  452;  Hart  v. 
Roper,  Id.  349;  Womack  v.  Backer,  Phil.  Eq.  161;  Lynam  v.  Calif er,  64  N. 
C.  572;  Lutz  v.  Thompson,  87  N.  C.  334.  The  question  is  discussed  at  length 
in  Benson  v.  Markoe,  decided  in  the  supreme  court  of  Minnesota  in  May, 
1887,  published  in  33  N.  W.  Rep.  38,  and  after  a  review  and  citation  of  a 
great  number  of  authorities,  it  is  said:  "A  careful  consideration  of  the  au- 
thorities has  led  us  to  the  conclusion  that  the  power  of  courts  of  equity  to 
afford  relief  from  the  consequences  of  the  mutual  mistake  of  parties  to  writ- 
ten instruments  is  not  strictly  limited  to  mistakes  of  fact,  but  extends  also  to 
mistakes  of  law."  The  defendant  relied  with  confidence  upon  the  decision  of 
this  court  in  Sandlin  v.  Ward,  94  N.  C.  490,  in  which  it  is  said:  "A  court 
of  equity  never  corrects  mistakes  of  law,  save  in  exceptional  cases,  where  the 
mistake  is  mixed  up  with  other  equitable  elements."  Of  course  a  cpurt  of 
equity  will  only  correct  a  mistake  when  equity  requires  it.  Was  there  such 
an  equitable  element  in  this  case?  If  the  plaintiff  held  a  security  for  his  debt, 
which  was  discharged  in  pursuance  of  the  agreement,  and  with  the  under- 
standing and  intention  of  both  parties  that  it  should  be  discharged  upon  the 
execution  of  a  deed  conveying  the  lots  contained  in  the  deed  from  Smith,  trus- 
tee, to  the  plaintiff,  free  from  all  incumbrance,  and  it  was  intended  and 
thought  by  all  the  parties  that  such  a  title  was  conveyed,  then  would  it  not 
be  manifestly  inequitable  for  the  defendant  to  retain  the  benefits  derived  from 
the  release  of  the  debts  and  surrender  of  the  mortgages  by  the  plaintiff,  with^ 
out  giving  full  effect  to  the  agreement  by  securing  to  the  plaintiff  the  title  in 
fee  to  the  land  conveyed  to  him  by  the  trustee?  Would  not  the  plaintiff  have 
a  right  to  have  the  contract  rescinded,  and  to  be  relegated  to  his  original  se- 
curity? Assuming  the  facts  to  be  as  alleged,  the  defendant  cannot  assert  any 
claim  to  the  property  conveyed  by  the  deed  of  his  trustee  adversely  to  that 
deed,  without  restoring  to  the  plaintiff  the  security  lost  by  him  in  consequence 
of  the  acceptance  of  that  deed.  If  it  be  said  that  perad venture  the  wife  of  the 
defendant  will  not  join  in  the  execution  of  such  an  instrument  as  will  carry 
the  agreement  into  effect,  the  answer  is  to  be  found  in  Welbom  y,8echrist, 
88  N.  C.  287,  and  he  must  make  reasonable  effort  to  comply  with  the  agree- 
ment. There  was  no  error  in  ruling  that  the  evidence  was  competent.  As 
to  the  sufliciency  of  the  evidence  to  correct  the  mistake,  the  proof  must  be  full 
and  clear,  and  not  merely  preponderant;  such  as  would  have  satisfied  a  chan- 
cellor or  court  of  equity  under  the  old  practice.  Loftin  v.  Loftin,  96  N.  C. 
94,  1  S.  E.  Rep.  837,  and  cases  cited.  The  only  witnesses  were  the  plaintiff 
and  the  defendant  Smith,  the  trustee.  There  was  no  conflicting  testimony; 
and,  if  these  witnesses  are  to  be  believed,  the  deed  from  Smith,  trustee,  to  the 
plaintiff  was  intended  to  convey  a  title  in  fee,  unincumbered,  and  it  was 
thought  by  all  the  parties  at  the  time  that  it  did  convey  such  a  title,  so  that, 
nothing  else  appearing,  it  was  sufficient.    But  the  referee,  having  excluded 
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this  evidence,  and  thus  rendering  it  unnecessary  for  the  defendant  to  offei 
any  evidence  controverting,  as  his  answer  does,  the  facts  as  testified  to.  he  has  a 
righf  to  be  heard  in  denial;  and  this  case  will  be  certified,  to  the  end  that  it 
may  be  further  proceeded  with  in  accordance  with  this  opinion. 


(100  N.  C.  419) 

State  o.  Grebit. 
(Supreme  Court  of  North  Ccm>lAma.    March  12, 1888.) 

1.  PBanJRT— InDICTMBNT— VABI1.NCB. 

An  indiotment  for  perjury  alleged  that  the  offense  was  oommitted  in  a  trial  be- 
fore a  justice,  between  the  defendant  and  another.  At  the  trial  for  the  perjury,  it 
appeared  that  in  the  oivU  action  the  summons  was  issued  agrainst  two,  but  that  be- 
fore the  trial  the  plaintiff  dismissed  as  to  one,  of  the  defendants ;  but  there  was  no 
evidence  that  such  order  was  entered  in  writing  before  the  trial  commenced. 
Held,  that  the  existence  of  a  variance  was  an  issue  of  fact,  and  properly  submitted 
to  the  jury.  * 

2.  Same. 

In  such  a  case  it  is  competent  to  show  that  the  civil  action,  before  the  justice, 
was  dismissed  as  to  one  defendant,  by  parol  evidence,  as  the  rules  for  the  proof  and 
authentication  of  the  proceedings  of  courts  of  record  do  not  apply  to  justioes' 
courts. 
8.  Sams— Inbiotmxkt— JuBiBDicTio^r  or  Tbial  Justice. 

In  the  trial  of  an  indictment  for  perjury,  it  was  not  denied  that  the  justice  who 
tried  the  action  in  which  the  perjury  was  committed  had  jurisdiction  thereof;  and 
the  indictment  charged  in  the  usual  form  that  the  oath  was  duly  administered  by 
the  justice,  **  having  then  and  there  competent  authority  and  power  to  administer 
the  said  oath.  ^  Held,  that  a  motion  in  arrest,  based  upon  the  ground  that  the  in- 
dictment did  not  allege  that  the  oath  was  taken  before  a  court  of  competent  juris- 
diction, was  properly  overruled. 
4.  Same— Testimony  in  Other  Suit-^Matbbialitt. 

The  perjury  charged  consisted  in  defendant  having  sworn,  at  the  trial  of  a 
civil  action  concerning  the  ownership  of  growing  crops,  that  at  a  trustee's  sale  of 
his  land,  as  part  of  the  terms  of  sale,  the  growing  crops  were  reserved  as  his  prop- 
erty. Defendant  asked  the  court  to  charge  that,  as  the  trustee  executed  a  deed 
without  reservation  of  crops,  it  could  not  be  shown  at  the  civil  trial  that  the  crops 
were  reserved,  and  that  the  facts  testified  to  were  immaterial.  Held,  that  as 
growing  crops  may  be  reserved  by  parol,  in  the.  sale  of  lands,  the  refusal  of  such 
charge  by  the  court  was  not  error. 

Appeal  from  superior  court*  Durham  county;  Shephekd,  Judge. 
G.  J.  Green  was  indicted  for  perjury,  and,  upon  conviction,  appe^ils. 
The  Attorney  General  and  W.  W.  Fullei\  for  the  State.    /.  S*  Manning 
and  £.  C.  Smith,  for  defendant. 

Davis,  J.  This  was  an  indictment  for  perjury,  tried  before  Shepherd,  J., 
at  the  October  term,  1887,  of  the  superior  court  of  Durham.  The  perjury 
alleged  to  have  been  committed  was  upon  the  trial  of  an  issue,  joined  in  a 
civil  action  tried  before  G.  A.  Barbee,  a  justice  of  the  peace  for  the  county 
of  Durham,  in  which  the  defendant  was  plaintiff,  and  A.  M.  Rigsbee  was  de- 
fendant. The  following  is  the  case  on  appeal  sent  to  this  court:  '*The  only 
record  evidence  introduced  as  to  the  action  before  the  justice  of  the  peace  was 
the  summons,  from  which  it  appeared  that  the  defendant  brought  a  suit 
against  A.  M.  Kigsbee  and  John  H.  Shipp.  The  suit  was  for  the  recovery  of 
the  value  of  a  crop  of  oats  and  other  crops,  of  the  value  of  $50,  raised  in  1887. 
on  the  land  owned  by  the  defendant,  Green.  This  land  had  been  conveyed 
in  trust  to  J.  A.  Long  to  secure  a  certain  indebtedness,  and  was  duly  sold, 
under  said  trust,  by  said  Long,  on  the  14th  day  of  May,  1887;  C.  A.  W.  Bar- 
ham  acting  as  agent  and  auctioneer  of  said  Long;  A.  M.  Bigsbee  being  the 
purchaser.  The  justice  of  the  peace  testified  that  when  the  case  was  called 
the  plaintiff  released  Shipp,  and  that  the  case  was  *' nol prossed"  or  dismissed 

I  As  to  what  constitutes  perjury,  and  when  an  Indictment  therefor  can  be  sustained, 
see  Anderson  v.  SUte,  (Tex.)  7  S.  W.  Rep.  40,  and  note. 
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as  to  him.  The  witness  did  not  remember  whether  he  made  sach  an  order 
before  or  after  the  trial.  A.  M.  Bigsbee  testified  that  such  an  order  was 
made  by  the  justice  before  the  trial  was  entered  upon  between  defendant  and 
himself.  The  defendant  testified  that  the  trial  was  between  himself  and 
Bigsbee.  There  was  no  evidence  that  such  an  order  was  entered  in  writing 
before  the  trial  commenced.  It  was  in  evidence  that  defendant  testified  that 
at  said  sale,  Long,  trustee,  and  Barham,  auctioneer,  announced,  as  a  part  of 
the  terms  of  the  same,  that  the  crops  (including  the  oats)  of  1887,  then  grow- 
ing on  said  lands,  were  reserved,  and  should  not  pass  to  the  purchaser  with 
said  land,  but  that  they  were  reserved  to  the  defendant,  C«  J.  Green,  and 
should  remain  his  property.  There  was  also  evidence  tending  to  show  that 
said  testimony  was  willfully  and  corruptly  false.  There  was  no  objection  to 
the  admission  of  the'  parol  evidence  as  to  what  occurred  on  the  trial  before 
the  justice.  The  defendant  asked  the  court  to  charge  that  there  was  a  vari- 
ance, because  the  summons  showed  that  the  suit  was  against  two  defendants, 
to- wit,  Bigsbee  and  Shipp.  The  court  charged  the  jury  that  if,  before  the 
trial  commenced,  the  justice  made  an  order,  by  plaintiff's  consent,  ^^nolpros^ 
I  sing'^  the  defendant  Shipp,  and  discharging  him  from  all  liability,  then  there 

I  would  be  no  vanance;  but,  if  no  such  order  was  made  before  the  trial,  there 

would  be  a  variance,  and  the  defendant  should  be  acquitted.    The  court  also 
I  charged  that  it  was  not  necessary  that  the  justice  should  have  at  once  re- 

duced the  said  order  to  writing;  that,  if  he  announced  it  as  his  order,  it 
would  be  sufficient  for  the  purposes  of  this  trial.  The  defendant  excepted. 
The  defendant  also  asked  the  court  to  charge  that  as  the  trustee.  Long,  exe- 
cuted a  deed  without  reservation  to  the  said  Bigsbee,  it  could  not  be  shown 
by  parol  that  the  crops  were  excepted,  and  that  such  exception  would  be  of 
no  avail ;  that  the  alleged  facts  testified  to  by  the  defendant  were  therefore 
immaterial,  and  the  defendant  should  be  acquitted.  The  court  declined  to  so 
instruct  the  jury,  and  the  defendant  excepted.  There  was  a  verdict  against 
I  the  defendant,  who  moved  for  a  new  trial  on  the  exceptions  taken.    The  mo- 

I  Uon  was  overruled,  and  the  defendant  moved  in  arrest  of  judgment,  for  that 

I  the  indictment  did  not  ;dlege  that  the  oath  was  taken  before  a  court  of  compe- 

I  tent  jurisdiction.    Motion  overruled.    Defendant  excepted.    Judgment,  and 

I  appeal. 

I  1,  The  first  ground  of  exception  was  to  the  refusal  of  the  court  to  charge 

I  that  there  was  a  variance  between  the  indictment  and  the  proof.    What 

amounts  to  a  variance  is  a  question  of  law,  and,  the  facts  being  admitted  or 
found,  must  be  detennined  by  the  court.  The  cases  of  State  v.  Harford,  2 
Dev.  214,  and  Htaie  v.  Isham,  8  Hawks,  186,  cited  by  counsel  for  the  de- 
fendant, were  issues  joined  on  pleas  of  nuL  tiel  record,  and  were  properly 
tried  by  the  court,  and  not  by  the  jury;  but,  if  the  determination  of  the  ques- 
tion depends  upon  an  issue  of  fact,  it  must  be  passed  upon  by  the  jury,  with 
instructions  from  the  court  as  to  the  law,  as  was  done  by  the  court  in  this 
I  case;  and  this  is  not  in  conflict  with  State  v,  Earvell,  4  Jones,  (N.  C.)  58. 

There  was,  in  fact,  no  variance,  as  upon  the  finding  of  the  jury,  under  in- 
.  struct! ons  from  the  court,  the  action  before  the  magistrate,  in  which  the  per- 

I  jury  is  alleged  to  have  been  committed,  was  dismissed  as  to  Shipp,  and  the 

I  cause  was  at  issue  only  between  Bigsbee  and  the  defendant.    State  v.  Col- 

lins, 85  N.  C.  511.    But,  as  the  summons  was  issued  against  two,  it  is  in- 
I  sisted  that  parol  evidence  was  not  competent  to  show  that  the  action  was 

I  dismissed  as  to  one.    This  is  a  misapprehension.    The  court  of  a  justice  of 

I  the  peace  is  not  a  court  of  record,  and  the  rules  of  evidence  established  for 

the  proof  and  authentication  of  the  proceedings  of  courts  of  record  do  not  ap- 
ply to  such  courts.    Reeves  v.  Davis,  80  N.  C.  209. 

2.  The  second  exception  is  that  the  alleged  fact  testified  to  was  immaterial, 
because  it  could  be  of  no  avail,  as  the  deed  passed  the  crop  with  the  land,  and 
the  parol  reservation  was  of  no  effect.     This  also  is  a  misapprehension. 


Digitized  by 


Google 


124  SOUTHEASTERN  BEPOBTEB.  [N.  0. 

Growing  crops  may  be  excepted  or  reserved  by  parol  in  the  sale  of  land,  and, 
when  so  reserved,  do  not  pass  by  the  deed  conveying  the  land.  "The  reason 
is,"  as  was  said  by  Bynum,  J.,  in  Bond  v.  Coke,  71  N.  C.  97,  illustrating 
the  distinction  between  those  chattels  which  become  merged  in  the  land  and 
those  which,  though  annexed  to  the  land,  do  not  pass  with  it,  ''that  they  are 
fructtis  indiLsti'iales,  and  for  most  purposes  are  regarded  as  personal  chattels, 
even  before  they  are  severed  from  the  soil."  Brittain  v.  McKay,  1  Ired. 
265,  and  Lewis  v.  McNatU  65  N.  C.  63.  Crops  growing  on  land  are  pre- 
sumed to  pass  with  the  title,  but  this  presumption  may  be  rebutted.  Wctiton 
V.  Jordan,  Id.  170. 

8.  The  motion  in  arrest  of  judgment  was  properly  overruled.  It  is  not  de- 
nied that  the  justice  of  the  peace  had  jurisdiction  of  the  action,  in  the  trial  of 
which  the  alleged  perjury  was  committed;  and  it  is  charged  in  the  usual  form 
that  the  oath  was  duly  administered,  "the  said  G.  A.  Barbee,  justice  of  the 
peace  as  aforesaid,  having  then  and  there  competent  authority  and  power  to 
administer  the  said  oath  to  the  said  G.  J.  Green."  State  v.  DavU^  69  N.  C. 
495.    There  is  no  error. 


Warren  t>.  Howard. 

(Surneme  Court  of  North  Ca/rolina,    March  12, 1888.) 

Trusts — Substituted  Trustee — Executor  of  Forbcer  Trustee — ^Action  to  Rbgovkb 
Fundi  from. 

In  an  action  brought  by  the  substituted  trustee  of  an  insolvent  estate  against  the 
executor  of  a  former  trustee  to  recover  the  amount  of  assets  in  his  hands, Tietd,  that 
the  judge  did  not  err  in  refusing  to  order  all  the  creditors  of  the  insolvent  estate  to 
be  made  defendants,  though  one  of  them  had  obtained  a  judgment  against  the  in- 
solvent estate  and  also  against  the  deceased  personally,  and  the  others  had  ordered 
him  not  to  pay  a  certain  class  of  claims,  all  of  which  amounted  to  more  than  the 
amoimt  the  executor  had  in  his  hands,  and  that  the  substituted  trustee  could  re- 
cover such  assets.    Davis,  J.,  dissenting. 

Appeal  from  superior  court,  Pitt  county;  W.  M.  Shipp,  Judge. 
Strong,  Gray  <&  Stamps,  for  defendant  and  appellant.    Batchelor  <&  Deve- 
reux,  for  plaintiff  and  appellee. 

Mebrimon,  J.  It  appears  that  on  the  22d  day  of  May,  1882,  Frank  L. 
Thigpen,  being  a  merchant  and  much  embarrassed  by  debt,  conveyed  by  deed 
of  trust  to  James  R.  Thigpen,  trustee,  real  and  personal  property,  including 
credits,  of  the  value  of  about  $25,000,  with  power  to  sell  the  property  and  col- 
lect the  credits  and  apply  the  fund  so  created  to  the  payment  of  the  debts, 
classified  and  mentioned  in  the  deed,  in  the  order  therein  directed.  This 
trustee  sold  the  property,  and  collected  such  of  the  credits  as  he  could,  realiz- 
ing $23,127.20.  He  disbursed  of  this  sum  $19,785.62  in  the  payment  of  the 
trust  debts  embraced  in  classes  1. 2, 3,  and  5,  and  commissions  due  to  himself. 
He  also  paid  to  A.  T.  Bruce  &  Co.,  creditors  of  the  sixth  class  of  the  deed,  on 
account  of  the  debt  due  thera,  $709,31.  Afterwards  the  last-named  creditors 
obtained  judgment  against  the  trustee  for  $2,215.24,  including  interest,  and 
for  costs.  Afterwards,  in  April  of  1886,  the  trustee  named  died  testate,  and 
the  defendants  duly  qualified  as  executors  of  his  will.  Afterwards  the 
plaintiff  was  duly  appointed  trustee  of  the  said  deed  of  trust  vice  James  R. 
Thigpen,  trustee'deceased.  The  plaintiff,  such  substituted  trustee,  having 
made  demand  upon  the  defendant  executors  of  the  will  of  the  first  trustee  for 
the  balance  of  the  trust  fund  in  the  hands  of  their  testator  at  the  time  of  his 
death,  and  payment  thereof  having  been  refused  by  them,  brought  this  action 
to  compel  payment  thereof.  The  defendants  admitted  in  their  answer  that 
there  was  a  balance  of  the  trust  fund  in  the  hands  of  their  testator  at  the  time 
of  his  death,  which  came  into  their  hands.  But  they  further  answered  in  re- 
spect thereto  as  follows:  "(6)  The  defendants  are  informed  and  believe  that 
their  testator  received  notice  from  creditors  interested  in  the  due  execution  of 
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the  trust  not  to  pay  the  debt  set  forth  in  clause  4,  and  claimed  by  the  admin- 
istrator of  Martha  J.  Thigbeu;  that  the  same  was  not  a  valid  debt;  and  that 
they  desired  to  contest  the  validity  and  payment  of  the  same;  that  they  have 
been  further  notified  that  there  is  a  judgment  against  their  testator  in  favor 
of  A.  T.  Bruce  &  Co.,  under  the  sixth  clause  of  said  deed  of  trust,  and  it  is 
claimed  that  said  judgment  is  a  valid  lien  upon  said  trust  fund,  and  that  their 
testator  is  personally  responsible  therefor  as  well  as  responsible  out  of  the 
trust  fund.  (7)  The  defendants  aver  that  to  pay  these  two  claims,  to- wit,  the 
claim  in  clause  4  of  Martha  J.  Thigpen,  and  the  judgment  of  A.  T.  Bruce  & 
Co.  under  clause  6,  if  both  are  valid,  will  require  a  larger  sum  tiian  has  come 
to  the  hands  of  their  testator,  and  they  put  up  a  defense  that  the  claim  of 
Martha  J.  Thigpen,  by  her  death,  she  not  being  indebted  to  any  one,  which  is 
aVeiTed  by  defendants,  became  the  property  of  said  F.  L.  Thigpen,  and  as 
such  was  extinguislied  under  the  trust  as  claimed  by  other  creditors,  and  that 
the  judgment  of  A.  T.  Bruce  &  Co.,  the  regularity  and  validity  of  which  they 
ask  to  have  determined  before  the  fund  shall  be  taken  from  them ;  that  the 
same  was  based  on  the  invalidity  of  said  claims  either  for  the  above  cause  or 
being  invalid  at  the  time  of  the  execution  of  the  trust;  that  if  said  judgment 
Is  valid  and  their  testator  responsible  therefor,  they  ask  that  the  same  be  de- 
creed to  be  paid  out  of  the  fund;  that  as  representing  their  testator  they  stand 
ready,  as  they  have  at  all  times  done,  to  account  for  and  pay  over  the  fund 
to  whomsoever  the  law  may  direct  under  a  decree  of  this  court.  "Wlierefore, 
to  the  end  that  as  representatives  of  their  testator  and  trustees  of  the  trust 
fund  they  may  pay  out  the  same  according  to  law  and  under  the  direction  of 
the  court,  the  defendants  ask  the  court  that  A.  T.  Bruce  &  Co.,  and  all  other 
creditors  and  parties  interested  in  the  distribution  of  said  trust  fund,  may  be 
brought  into  court,  so  that  such  decree  may  be  made  in  the  premises  as  will 
protect  the  defendants  in  the  due  and  proper  discharge  of  their  respective  du- 
ties as  executors  aforesaid."  The  court  gave  judgment  as  follows:  "It  is 
now  adjudged  that  the  plaintiff  recover  against  the  defendants  judgment  for 
the  sum  of  $2,855.99  with  interest  from  25th  September.  1887,  on  $2,632.21 
until  paid,  out  of  the  trust  fund,  including  the  costs  in  Heamet  Administrator 
of  Martha  Thigpen^  v.  7.  R,  Thigpen,  (Judgment  Docket  No.  9,  No.  97,) 
which  Is  to  follow  this  case.  That,  after  paying  the  costs  and  expenses  and 
reserving  to  himself  proper  commissions  and  counsel  fees,  the  plaintiff  shall 
hold  the  residue  of  said  fund  until  the  rights  of  the  various  creditors  secured  in 
said  trust  shall  be  ascertained . "  From  this  j  udgment  the  defendants  appealed, 
and  assign  as  errors:  "(1)  The  court  erred  in  refusing  to  grant  the  defend- 
ants* prayer  in  asking  that  A.  T.  Bruce  &  Co.  be  made  a  party,  so  that  the  va- 
lidity of  the  judgment,  a  copy  of  which  is  hereto  attached  and  marked  <  D,' 
might  be  passed  on  before  the  fund  should  be  taken  from  them,  if  the  fund 
ought  to  be  applied  to  said  judgment,  and  if  not  binding  on  the  fund  in  its  en- 
tirety, that  a  reference  might  be  had  to  ascertain  how  much  of  said  fund 
should  be  applied  to  said  judgment.  (2)  The  court  erred  in  refusing  to  have 
all  other  creditors  and  parties  interested  in  the  distribution  of  said  trust  fund 
made  parties  in  this  action  so  such  decree  will  protect  the  defendants  in  their 
duties." 

The  testator  of  the  defendants  was  a  trustee  of  an  express  trust,  having  in 
his  hands  at  the  time  of  his  death  a  considerable  part  of  the  trust  fund  with 
which  he  was  charged  by  the  trust  that  he  had  not  distributed  to  the  creditors 
entitled  to  have  the  same.  This  it  appears  passed  into  the  hands  of  defend- 
ants, the  executors  of  his  will,  not  to  be  administered  by  them.  They  have 
and  hold  it  for  no  such  purpose,  but  simply  to  turn  the  same  over  to  the 
substituted  trustee  vice  their  testator,  the  deceased  trustee.  University  v. 
Hughes,  90  N.  C.  537.  The  plaintiff  was  duly  appointed  such  substituted 
trustee,  as  allowed  by  the  statute,  (Code,  8  1276,)  which  authorizes  and  em- 
powers the  clerk  of  the  superior  court  of  the  county  where  the  deed  of  trust 
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was  executed,  as  in  the  statute  provided,  '*to  appoint  some  discreet,  compe- 
tent person  to  act  as  tlie  trustee,  and  execute  tbe  said  deed  of  trust  according 
to  its  true  intent  and  meaning,  and  as  fully  as  if  appointed  by  the  parties  to 
the  deed."  This  provision  plainly  and  necessarily  implies  and  contemplates 
that  the  trustee  so  appointed  must  have  possession  and  control  of  and  domin- 
ion over  the  trust  property,  just  as  the  original  trustee  had.  of  courae  subject 
to  the  control  of  the  proper  court  upon  due  application  asking  its  interference. 
Otherwise  the  substituted  trustee  could  not  execute  the  various  provisions  of 
the  deed,  dispose  of  the  property,  pass  tlie  title  thereto,  collect  debts,  and  ad- 
minister tlie  trust  fund,  as  contemplated  by  it.  Incident  to  the  right  of  the 
trustee  to  so  have  the  property  of  the  trust  of  whatsoever  nature  is  his  right 
to  sue  for  and  recover  the  same  in  a  propter  action  for  that  purpose  when  it  is 
unlawfully  withheld  from  him.  It  may  be  that  the  legal  title  to  tiie  trust 
property,  in  cases  like  the  present  one,  if  the  property  be  real  estate,  passes 
to  the  heirs  at  law  of  the  deceased  trustee,  and  if  persona],  to  the  executor  or 
administrator,  as  was  held  in  the  case  of  Ouion  v.  Melvin,  69  N.  C.  242,  but 
the  heir  and  personal  representative  hold  simply  the  legal  title  for  the  substi- 
tuted trustee,  and  should  pass  the  same  to  the  latter,  to  the  end  he  may 
promptly  execute  the  trust  as  intended  by  its  terms  and  as  contemplated  by  the 
statute.  The  trust  must  be  administered  by  the  trustee;  the  statute  so  pro- 
vides. This  action  is  brought  by  the  substituted  trustee  only  for  the  purpose 
of  recovering  from  the  executors  of  the  will  of  his  deceased  predecessor  the 
remainder  of  the  trust  fund  in  their  hands  which  they  have  refused  to  sur- 
render to  him.  It  is  not  any  part  of  its  purpose  to  litigate  and  settle  the  rights 
of  parties  claiming  an  interest  in  the  trust  fund,  or  to  administer  it  at  all;  the 
purpose  is  to  enable  the  trustee  to  obtain  possession  of  it,  and  then,  as  sug- 
gested by  the  court  below  in  its  judgment,  the  trustee,  or  the  cestuis  que  trtiat, 
may,  if  need  be,  bring  an  action  for  the  purpose  of  settling  the  rights  of  par- 
ties claiming,  and  the  distribution  of  the  fund.  In  this  action  the  only  proper 
thing  to  be  done  is  to  ascertain  what  the  remainder  of  the  trust  fund  in  the 
hands  of  the  defendants  is,  and  give  judgment  in  favor  of  the  plaintiff  for  the 
same.     This  seems  to  have  been  done. 

The  assignments  of  error  do  not  extend  to  the  judgment  directly,  but  to  the 
refusal  of  the  court  to  order  that  A.  T.  Bruce  &  Co.,  creditors,  and  all  other 
persons  interested  in  the  trust  fund,  be  made  parties  to  the  action,  thus  prac- 
tically turning  it  into  an  action  to  settle  and  administer  the  fund  in  the  hands 
of  the  defendants.  This  cannot  be  done;  certainly  not,  unless  by  agreement 
of  all  the  parties  with  the  sanction  of  the  coui*t;  because  to  do  so  would  be 
to  incorporate  into  the  action  a  multiplicity  of  inconsistent  causes  of  ac- 
tion, and  bring  into  it  parties  more  or  less  numerous,  having  divers  rights, 
the  settlement  and  determination  of  which  in  this  action  would  lead  to  con- 
fusion. To  recover  the  balance  of  the  trust  fund  and  have  it  in  hand  to  be  ad- 
ministered, as  the  plaintiff  seeks  to  do  by  this  action,  is  distinctly  and  essen- 
tiiilly  different  from  the  purpose  of  an  action  brought  by  the  plaintiff  to  have 
settled  the  conflicting  rights  of  creditors  of  the  fourth  and  sixth  classes  to 
share  in  that  fund,  as  provided  in  the  deed  of  trust.  In  the  present  action, 
A.  T.  Bruce  &  Co.  and  other  creditors  are  not  parties  necessary  to  a  complete 
determination  of  the  matter  in  litigation.  They  will,  however,  be  proper 
parties  in  an  action  brought  to  close  the  trust  and  settle  their  respective 
rights  tosliare  in  the  trust  fund.  If  in  such  action  it  shoidd  turn  out  that  A. 
T.  Bruce  &,  Co.  were  entitled,  by  virtue  of  their  judgment  named  against  the 
first  trustee,  or  their  debt  on  which  it  is  founded,  to  share  in  the  trust  fund, 
they  would  be  allowed  to  do  so,  otherwise  they  would  not.  The  court  could 
not  in  any  case  hear  and  determine  in  this  action  any  question  as  to  the  regu- 
lari  ty  or  propriety  of  their  j  udgment .  It  could  not  set  it  aside  for  irregularity, 
error,  or  fraud.  Taking  it  to  be  such  a  judgment  as  it  appears  to  be,  it  could 
not  be  attacked  in  this  or  any  action  collaterally. 
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The  assignments  of  error  cannot  be  sustained,  and  the  judgment  must  be 
affirmed. 

Davis,  J.,  (dissenting.)  This  action  is  brought  by  Warren,  the  new  oi 
substituted  trustee,  against  the  eixecutors  of  the  deceased  trustee,  to  recover  a 
sum  of  money  in  their  hands  which  came  to  their  testator  as  trustee.  The  de- 
fendants allege  that  there  are  conflicting  claims  to  the  fund;  that  the  admin- 
istrator of  Martha  J.  Thigpen  asserts  a  claim  to  it;  and  that  A.  T.  Bruce  & 
Co.  also  assert  a  claim  to  have  a  judgment,  which  they  obtained  against  their 
testator  for  a  debt  in  the  sixth  class,  paid  out  of  the  fund,  and  that  the  fund 
is  not  sufficient  to  pay  these  claims,  if  it  shall  be  adjudged  that  both  are  to  be 
paid.  -  They  ask  to  have  the  validity  and  regularity  of  the  judgment  against 
tlieir  testator  determined,  and  "if  said  judgment  is  valid  and  their  testator  re- 
sponsible therefor,  they  ask  that  the  same  be  decreed  to  be  paid  out  of  the 
fund.  **  It  came  rightfully  into  their  hands  subject  to  the  trust  which  at- 
tached to  it  in  the  hands  of  their  testator.  As  was  said  by  the  court  in  Quion 
V.  MeMn,  69  N.  C.  242,  upon  the  death  of  the  trustee  "the  real  property  de- 
scends to  his  heirs,  and  tlie  personalty  goes  to  his  administrator  (or  executor) 
clothed  with  the  trust.''  I  think  the  executor  or  administrator,  if  there  is  no 
doubt  or  dispute  as  to  the  right  of  the  cestui  que  ti-ust  to  receive  the  fund, 
may  safely  pay  it  directly  to  such  cestui  que  trust,  without  waiting  for  the 
appointment  of  a  new  trustee,  and  such  payment  would  be  a  discharge  of  the 
estate  of  his  testator.  But  if  there  be  any  doubt  or  question  as  to  who  is  the 
proper  person  to  receive  the  fund,  or  if  the  testator  or  intestate  has  incurred 
any  liability  in  respect  to  the  trust  property,  he  has  a  right  to  have  that  ques- 
tion settled  before  he  is  required  to  part  with  it,  and  in  the  settlement  of  that 
question  (which  under  the  old  practice  was  of  equitable  jurisdiction)  he  has  a 
right  to  have  all  conflicting  claimants  made  parties.  Under  the  old  practice, 
would  not  the  settlement  of  this  trust  have  been  a  subject  of  equitable  juris- 
diction, and  would  not  the  court  have  required  all  parties  interested  to  be  be- 
fore it?  If  the  testator  were  living,  would  he  not  have  the  right  to  demand, 
before  parting  with  the  fund,  that  all  conflicting  claims  thereto  be  deter- 
mined? If  so,  is  it  not  equally  clear  that  his  executors,  who  find  the  fund  in 
their  hand  not  simply  the  subject  of  conflicting  claims  between  cestuis  que 
trust,  but  with  a  responsibility  of  their  testator  attached  thereto,  have  a  right 
to  have  the  estate  of  their  testator  protected  before  they  can  be  required  to 
surrender  the  fund?  If  it  shall  be  that  the  judgment  of  A.  T.  Bruce  &  Co. 
ought  to  be  paid  out  of  the  trust  fund,  but  the  substituted  trustee,  when  he 
gets  the  fund  in  his  hands,  shall  refuse  to  pay  it,  and  the  executors  of  the  de- 
ceased trustee  shall  be  made  to  pay  it  under  the  judgment  against  their  testa- 
tor, will  they  not  be  subrogated  to  the  rights  of  Bruce  &  Co.,  and  have  cause 
of  action  against  the  plaintiff?  It  will  not  do  to  say  that  that  is  not  probable, 
for  that  is  the  very  question  which  they  ask  to  have  settled  in  this  action,  and 
which  is  resisted.  llurriN,  J.,  in  Hooker  v.  Berryhill,  84  N.  C.  132,  says 
"that  courts  of  chancery  had  but  few,  and  these  very  simple,  rules  for  deter- 
mining the  proper  parties  to  a  suit;  and  that  a  leading  one  was  that  every 
person  who  had  an  interest  in  the  subject-matter  of  the  suit  should  be  made 
a  party  thereto,  and  this,  with  the  twofold  idea  of  making  it  safe  for  the  de- 
fendant to  perform  the  decree  and  of  avoiding  unnecessary  litigation.  Again, 
in  Barrett  v.  Brojjm,  86  N.  C.  556,  it  is  said:  "A  better  reason  for  the  rule 
(requiring  all  parties  to  be  before  the  court)  seems  to  be  given  in  1  Daniell, 
Ch.  240,  whete  it  Is  said  to  depend  upon  the  intention  of  the  court  to  do  com- 
plete justice,  by  deciding  upon  and  settling  the  rights  of  all  the  persons  in- 
terested in  one  action,  so  as  to  prevent  future  litigation,  and  to  render  the 
performance  of  the  decree  perfectly  safe  to  those  who  may  be  compelled  to  act 
under  it. "  I  think  the  conclusion  at  which  I  have  arrived,  that  the  defendants 
l.a  ve  a  right  to  the  protection  asked  for  by  them,  is  fully  warranted  by  the 
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cases  cited  and  the  authorities  referred  to  in  them,  and  by  Adams  in  his  treat- 
ise on  Equity,  §  315  et  seq.  In  section  307  he  says:  "Where  an  interest  exists 
which  requires  protection,  it  is  possible  that  a  claim  exists  in  respect  of  that 
interest,  and  the  defendant  is  entitled  to  have  all  such  claims  settled  together, 
so  tliat  the  matter  may  be  completely  and  effectually  disposed  of. "  The  judg- 
ment in  this  very  action  seems  to  be  pregnant  with,  the  "future  litigation" 
indicated  by  the  answer  of  the  defendants,  and  from  which  they  now  seek  to 
be  delivered.  It  provides  "that,  after  paying  the  costs  and  expenses  and  re- 
serving to  himself  proper  commissions  and  counsel  fees,  the  plaintiff  shall 
hold  the  residue  of  said  fund  until  the  rights  of  the  various  creditors  secured 
in  said  trust  shall  be  ascertained."  If  the  testator  of  the  defendants  has  in- 
curred any  liability  in  respect  to  the  trust  fund  in  their  hands  as  executors 
(and  that  is  one  of  the  rights  "to  be  ascertained")  why  may  it  not  be,  why 
ought  it  not  to  be,  settled  in  this  action?  Why  subject  them  to  the  hazard  of 
having  to  pay  the  judgment  of  Bruce  &  Co.  against  their  testator,  and  then 
litigate,  with  the  very  plaintiff  in  this  action,  the  question  now  raised,  as  to 
whether  it  ought  not  to  be  paid  out  ot  the  trust  fund? 


(99  N.  C.  168) 

MURRA7  V.  HaZELL. 

{Supreme  Court  of  N(yrth  Carolines    March  12,  1888.) 

1.  QuiSTiNo  TiTLB— When  Deed  is  a  Cloud— Homestead  Rights— Deed  Subject  to. 

A  deed  by  an  assignee  in  bankruptcy,  made  subject  to  the  bankrupt's  homestead, 
does  not  cast  a  cloud  upon  his  title,  ana  does  not  furnish  ground  for  an  action  to  set 
it  aside  as  such. 

2.  Equitt— Jurisdiction  to  Set  Aside  Convetancb— Void  Deed. 

Where  a  deed  of  an  assignee  in  bankruptcy  is  void  because  the  sale  was  made  be- 
fore the  time  allowed  by  law  had  elaps^,  such  fact  appearing  on  tJie  face  of  the 
deed,  a  court  of  equity  will  not  do  the  vain  thing  to  declare  it  void. 
8.  Homestead— Under  United  States  Bankrupt  Law— Law  of  Domicilb. 

The  United  States  bankrupt  law  (Rev.  St.  §  5045)  allows  homestead  in  the  same 
measure  as  is  allowed  by  the  state  of  the  bankrupt's  domicUe.  Held,  that  such 
bankrupt  law  itself  declares  what  the  homestead  law  shall  be,  referring  onlv  to  the 
state  law  for  the  measure  thereof,  and  that  the  constitution,  statutes,  and  judicial 
decisions  of  such  state  in  reference  to  homestead  have  no  application  except  in  re- 
spect to  the  measure  of  it. 

Appeal  from  superior  court,  Alamance  county;  Philips,  Judge. 
7.  A.  Long  and  Batchelor  <fe  Deoereux,  for  plaintiff  and  appellant.    B.  flf. 
Parker  and  Graham  <£•  Ruffin,  for  defendant  and  appellee. 

Merrimon,  J.  The  plaintiff  was  duly  adjudged  a  bankrupt  in  a  court  of 
bankruptcy,  and  thereafter,  according  to  law,  the  assignee  in  bankruptcy  as- 
signed to  him  his  homestead  in  an  undivided  two-thirds  interest  in  the  tract 
of  land  mentioned  in  the  complaint.  The  complaint  alleges:  (3)  That  after- 
wards, to-wit,  on  the  31st  day  of  May,  1884,  the  said  assignee  advertised  and  sold 
said  tract  of  land,  subject  to  the  homestead  interest  of  said  bankrupt,  and  at 
said  sale  G.  M.  Hazell  became  the  purchaser;  (4)  that  afterwards,  to- wit,  on 
the  6th  day  of  January,  1885,  the  said  assignee  executed  and  delivered  to  the 
said  G.  M.  Hazell  a  deed  in  fee-simple,  conveying  to  Mm  the  said  two-thirds 
undivided  interest  in  said  tract  of  land,  subject  to  the  homestead  of  plaintiff, 
which  deed  is  duly  recorded  in  book  — ,  page  — ,  in  the  office  of  the  register 
of  deed?  of  Alamance  county,  to  which  reference  is  hereby  made,  and  which 

deed  is  prayed  to  be  taken  as  a  part  of  this  allegation;  (5)  that  on  the 

day  of ,  1885,  the  plaintiff  received  his  discharge  in  bankruptcy;  (6) 

that  said  deed  being  spread  upon  the  register's  book  of  Alamance  county,  and 
purporting  to  convey,  as  it  does,  the  reversion  after  the  homestead  estate,  this 
plaintiff  is  informed  and  believes  it  is  invalid  in  law, — is  a  cloud  upon  plain- 
tiff's title.  Whereof  the  plaintiff  demands  judgment:  (1)  That  said  deed 
be  delivered  up  to  be  canceled:  (2)  for  such  other  and  further  relief  aa  to  the 
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court  shall  seem  fit;  (8)  for  the  costs  of  this  action.  The  material  parts  of  de- 
fendant's answer  are  as  follows:  That  article  4  is  admitted,  except  the  alle- 
gation that  plaintiff  is  the  owner  of  a  two-thirds  undivided  interest  in  the  land 
described;  and  that  is  denied.  The  plaintiff  is  in  possession  of  said  land,  and 
has  an  estate  therein  for  the  term  of  his  natural  life,  and  should  he  die  leav- 
ing infant  children,  then  to  survive  till  the  youngest  arrives  at  the  age  of  21 
years;  while  the  defendant  is  the  owner  of  the  fee-simple  estate  in  said  land, 
and  his  right  to  possession  wUl  accrue  upon  the  death  of  plaintiff,  or  upon  the 
arrival  at  the  age  of  21  years  of  his  youngest  living  child,  whichever  of  these 
two  events  shall  last  happen.  In  answer  to  article  8  defendant  says  that  the 
sale  alleged  was  made  by  order  of  the  district  court  of  the  United  States  for 
the  Western  district  of  North  Carolina,  held  at  Greensboro;  that  defendant 
did  buy  said  land  at  said  sale  subject  to  the  life-estate  of  defendant,  and,  should 
he  die  leaving  infant  children,  then  said  children  to  have  an  estate  therein  till 
the  youngest  living  one  arrives  at  the  age  of  21  years;  that  at  said  sale  the 
plaintiff  was  present  with  his  wife,  who  was  a  competitor  of  defendant  in  the 
bidding  for  said  land,  the  plaintiff  standing  by  her,  and  prompting  and  direct- 
ing her  bidding.  That  in  answer  to  allegation  in  article  4  the  defendant  says: 
That  after  said  sale  J.  A.  McGauley,  the  assignee  in  bankruptcy  of  plaintiff, 
made  full  report  of  said  sale  to  said  district  court  of  the  United  States,  and 
thereupon  a  copy  of  said  report  of  said  sale  was  served  upon  plaintiff,  and  also 
upon  his  wife,  together  with  a  notice  from  said  court  to  said  plaintiff  and  his 
said  wife  to  show  cause,  if  any  they  could,  why  said  sale  should  not  be  con- 
firmed by  said  court,  and  said  plaintiff  and  his  wife  both  failed  to  file  any  ex- 
ceptions to  said  report,  or  show  any  cause  why  the  said  report  and  sale 
should  not  be  confirmed;  and,  after  the  time  limited  to  file  exceptions  or  show 
cause,  an  order  of  s<aid  court  was  made  confirming  said  sale,  and  directing 
title  to  be  made  to  the  defendant  for  said  land,  and  the  title  was  accordingly 
made  to.  defendant,  by  virtue  of  which  he  is  the  owner  in  fee  of  said  land.  In 
answer  to  article  6,  defendant  says  that  plaintiff  has  no  estate  save  for  his 
natural  life  in  the  land  described,  and  his  deed  is  not  a  cloud  on  any  right, 
estate,  or  title  plaintiff  has  in  said  land.  The  plaintiff  demurs  to  answer 
herein,  and  for  cause  says:  '*(1)  That  the  sale  by  the  assignee,  report,  or- 
ders, and  decrees  attempting  to  sell  and  convey  title  to  the  purchaser  of  the 
land  in  question,  or  any  interest  or  right  thereto  to  the  defendant,  or  set  out 
and  insisted  on  by  the  defendant,  in  said  answer,  is  in  violation  of  the  plain- 
tiff's right  to  his  homestead  as  secured  to  him  by  the  constitution  and  laws  of 
this  state,  and  by  the  term  of  the  bankrupt  act  providing  a  uniform  system 
of  bankruptcy  for  the  United  States,  and  is  therefore  void."  The  court  gave 
judgment  as  follows:  "This  action  coming  on  to  be  heard  upon  the  demurrer 
of  plaintiff  to  the  answer  of  defendant,  after  argument  by  counsel  it  is  ad- 
judged that  the  demurrer  be  overruled;  and  it  is  further  adjudged  that  de- 
fendant go  without  day,  and  that  said  defendant  recover  the  costs  of  this  ao> 
tion,  to  be  taxed  by  the  clerk  against  plaintiff  and  his  surety  on  bond  for 
costs."     The  plaintiff,  having  excepted,  appealed  to  this  court. 

The  complaint  fails  to  allege  a  cause  of  action.  The  deed  of  the  assignee 
in  bankruptcy,  executed  to  the  defendant,  and  under  which  the  latter  claims 
to  derive  title  to  the  land  mentioned,  subject  to  the  plaintiffs'  homestead  therein, 
is  in  no  respect,  way,  or  manner  inconsistent  with,  nor  does  it  in  terms  of 
legal  effect  interfere  with,  the  plaintiff's  right  to  his  homestead.  On  the  con- 
trary, it  purports  to  recognize  it,  and  to  convey  an  estate  subject  to  it,  and 
does  so  in  legal  effect.  It  does  not  in  any  degree  becloud,  complicate,  obscure, 
or  imperil  the  plaintiff's  title  to  his  homestead,  nor  can  it  do  so  in  the  future; 
and  this  is  plainly  to  be  seen  and  understood  by  himself  and  all  persons  who 
may  in  the  future  desire  to  purchase  or  have  anything  to  do  with  it.  The 
deed,  whenever  it  shall  be  read,  will  declare  upon  its  face  the  character  of  the 
estate  it  conveys,  and  that  it  is  subject  to  plaintiff's  homestead  in  the  Und. 
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The  jurisdiction  of  the  ooort  of  equity  to  afford  relief  against  deeds  and 
other  instruments  in  writing,  which,  in  their  nature  and  apparent  validity, 
operate  in  such  improper  and  unjust  way  as  to  cast  doubt  upon  the  title  or 
right  of  the  party  complaining,  arises  only  when  the  deed  or  other  instru- 
ment in  question  has  such  present  apparent  validity  and  effectiveness,  or 
when  it  is  capable  by  reason  of  such  causes  of  misuse  in  the  future  to  his 
prejudice,  and  he  has  no  other  present  remedy.  If  the  deed  or  other  instru- 
ment is,  upon  its  face,  void,  or  if  the  complaining  party  may  have  a  present 
legal  remedy,  a  court  of  equity  will  not  interfere;  nor  will  its  authority  be 
interposed  where  the  purpose  of  the  deed  is  clear;  and  it  cannot  operate  pres- 
ently or  in  the  future  to  the  injury  of  such  party,  as  in  the  present  case. 
Busbee  v.  Afacy^Sb  N  C.  329;  Busbee  v.  Lewis,  Id.  832;  Pearson  v.  Boyden^ 
86  N.  C.  585;  Bpeily  v.  Humphrey,  95  N.  C.  151 ;  Story,  Eq.  Jur.  §8  699, 701. 

Tlie  bankrupt  law  (Bev.  St.  U.  S.  §  5045)  allows  to  a  bankrupt  homestead 
in  the  same  measure  as  is  allowed  to  hitn  by  the  laws  of  the  state  in  which  he 
has  his  domicile,  to  be  exempt  from  levy  and  sale  upon  execution  or  other 
process  or  order  of  any  court.  In  view  of  this  provision  it  was  contended  on 
the  argument  before  us  that,  inasmuch  as  any  estate  or  interest  of  the  debtor 
in  the  land  embraced  by  the  homestead  is  not  subject  to  levy  and  sale  upon 
any  execution  or  other  process  or  order  of  any  court  in  this  state,  until  the 
homestead  shall  be  over,  has  been  decided  in  Markham  v.  Hicks,  90  X.  C. 
204,  and  other  similar  cases,  therefore  the  sale  of  such  estate  by  the  assignee 
in  bankruptcy,  and  the  deed  made  in  pursuance  thereof  by  the  assignee  to  the 
defendant,  were  void.  If  this  contention  were  well  founded,  the  plaintiff 
could  not  maintain  this  action,  because,  in  that  case,  the  deed  upon  its  face 
would  be  inoperative  and  void;  and  for  the  reasons  already  stated  a  court  of 
equity  would  not  interfere.  The  court  would  not  do  the  vain  thing  to  declare 
a  deed  void  which,  upon  its  face,  appears  to  be  so.  But  the  plaintiff  misap- 
prehends the  law  applicable.  The  homestead  is  allowed  by  the  bankrupt  law, 
not  by  the  laws  of  the  state.  The  sale  of  the  bankrupt's  real  property,  con- 
veyed by  him  to  the  assignee  in  bankruptcy,  subject  to  the  hooiiestead  in 
measure  allowed  by  the  state,  is  made  by  virtue  and  in  pursuance  of  the 
bankrupt  law,  and  not  the  laws  of  the  state.  The  bankrupt  law  requires  the 
assignee  to  sell  all  the  bankrupt's  estate  and  interest  in  his  land,  subject  to 
the  homestead,  (Rev.  St.  U.  S.  §§  5045,  5062,)  and  in  this  case  he  sold  the 
land  subject  to  the  homestead;  so  that  the  provisions  of  the  constitution  and 
statutes,  and  judicial  decisions  of  this  state  in  respect  to  homestead,  have  no 
application,  except  in  respect  to  the  measure  of  it,  and  as  to  this  they  have 
application  only  because  the  bankrupt  law  so  provides. 

There  is  no  error,  and  the  judgment  must  be  aflarmed. 


(99  N.  C.  308) 

Buchanan  d.  Buchanan  et  ah 
{Supreme  Court  of  North  Carolina,    March  19, 1888.) 

Wills— Contingent  Kstjltb->Death  of  Person  without  Hbir8--Codb  N.  C.  S  1337. 
Under  Code  N.  C.  %  1927,  providing  that  every  contingent  limitation,  upon  the 
dying  of  any  person  without  heir  or  heirs  of  the  body,  snaU  take  effect  upon  the 
dying  of  such  person  without  such  heir  Uving  at  his  death,  a  contingency  In  a 
clause  in  a  will.  ^*  should  R.  die  without  a  bodily  heir,  it  is  my  wiU  •  •  •  that 
my  son  A.  should  have  it  all, "  has  reference  to  R.'s  death  at  anytime  without  such 
heir,  and  upon  R.'8  death  after  the  testator  without  such  heir,  the  executory  lim- 
itation took  effect  in  A. 

Appeal  from  superior  court,  Anson  county ;  Gilmer.  Judge. 

Action  by  Mary  £.  Buchanan  against  Andrew  H.  Buchanan  and  others  for 
the  recovery  of  land.  Judgment  for  plaintiff,  and  defendants  appeal.  Code  N. 
C.  §  1327,  provides  that  every  contingent  limitation  in  a  will,  made  to  depend 
upon  the  dying  of  any  person  without  heir  or  heirs  of  the  body,  shall  be  held 
and  interpreted  a  limitation  to  take  effect  when  such  person  shall  die,  not 
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having  such  heir  livihg  at  the  time  of  his  death,  unless  the  intention  of  such 
limitation  be  otherwise  and  expressly  declared  in  the  will  creating  it. 

Batchelor  &  Devereux  and  B.  6*.  Smith,  for  defendants  and  appellants. 
J.  F.  Lockhartt  for  plaintiff  and  appellee. 

S3IITH,  C.  J.  This  is  an  action  to  recover  land,  and  involves  the  construe 
lion  of  the  seventh  clause  of  the  will  of  Henry  Buchanan,  under  whom  both 
parties  to  the  action  claim*  and  which  is  as  follows:  "I,  Henry  Buchanan,  of 
the  county  of  Anson  and  state  of  Koi-th  Carolina,  being  of  sound  mind  and 
memory,  but  considering  the  uncertainty  of  life  and  my  earthly  existence,  do 
make  and  declare  this  my  last  will  and  testament,  in  manner  and  form  fol- 
lowing; that  is  to  say:  Firsts  that  my  executor  hereinafter  named  shall  pro- 
iride  tor  my  body  a  decent  burial,  suitable  to  the  wishes  of  my  children  and 
friends,  and  pay  the  expenses  of  the  same,  together  with  my  just  debts  that 
may  be  owing  at  my  death,  out  of  the  moneys  that  may  be  on  hand,  or  that 
may  first  come  into  his  hands,  as  a  part  or  parcel  of  estate;  and,  should  no 
moneys  be  on  hand  at  my  death,  it  is  my  will  and  desire  that  my  executor 
sell  crops,  or  any  part  of  my  perishable  property,  to  raise  money  for  the  pur- 
pose of  paying  debts  according  to  this  clause.  First  Item.  I  give  and  de- 
vise to  my  son  Francis  five  negroes,  viz.,  Boston,  Rose,  Tamer,  Lem,  Ann. 
Second  Item,  I  give  and  devise  to  my  son  Andrew,  in  cash,  fifty  dollars. 
Third  Item,  I  give  and  devise  to  my  son  Horatio  one  hundred  dollars  in 
cash.  Fourth  Item.  L  give  and  devise  to  Jane  Biley  two  negroes.  Jinny 
and  Lucy,  one  cow  and  calf,  one  bed.  Fifth  Item,  I  give  and  devise  to 
Alexander  Biley  one  tract  of  land  on  which  I  now  live,  known  as  the  *  Dick- 
son Tract  of  Land,'  for  him  and  his  mother  and  the  rest  of  the  children  to 
live  on  until  the  youngest  become  of  age;  also  a  negro  boy  named  Alfred, 
one  named  Charles,  one  named  Ned,  one  named  Franky,  and  a  mule  named 
Jersey;  one  cow  and  calf;  and  one  bed;  and  one  girl.  Beck.  Sixth  Item.  I 
give  and  devise  to  Mary  Ellen  Riley  one  negro  girl,  Easter;  one  negro  girJ, 
Margaret.  Sef>&nth  Item.  I  give  and  bequeath  to  my  son  Richmond  all  the 
remaining  part  of  my  property,  or  all  of  my  property  not  otherwise  disposed 
of;  and,  should  Richmond  die  without  a  bodily  heir,  it  is  my  will  and  desire 
that  my  son  Andrew  should  have  it  all.  It  is  my  will  and  desire  that,  should 
it  become  necessary  to  sell  any  part  of  my  estate  to  meet  the  payment  of 
moneys  herein  above  by  me  given  away,  then  and  in  that  case  my  executor 
shall  sell,  first,  perishable  propeily,  and  any  part  of  my  personal  property,  to 
raise  the  same  on  a  credit  of  twelve  months;  and  should  any  residue  remain 
after  the  payment  and  delivery  of  all  the  general  and  specific  legacies  herein 
set  out  and  named,  to  be  given  or  returned  to  my  son  Richmond.  It  is  also 
my  will  and  desire  that  my  executor  be  paid  for  his  trouble  such  compensa- 
tion or  commissions  as  the  county  court  of  Anson  may  deem  just  and  right. 
And,  lastly f  I  do  hereby  constitute  and  appoint  my  trusty  friend,"  etc.  The 
will  with  attesting  witnesses  bears  date  in  August,  1B43,  and  was  admitted 
to  probate  in  the  county  court  of  Anson  at  its  January  session  in  1845.  The 
devisee  the  testator's  son  Richmond  made  his  will  in  July,  1869,  which  was 
proved  in  the  proper  court  in  June,  1876,  and  therein  he  gives  to  the  plaintiff 
"all  his  [my]  estate,  both  real  and  personal,""  "absolutely  and  in  fee-simple." 
The  defendants  are  the  children  and  heirs  at  law  of  the  devisee  Andrew, 
named  in  the  same  clause,  who  died  intestate  in  1847,  some  22  years  previous 
to  the  death  of  his  brother  Richmond,  in  1869.  Upon  the  trial,  and  after  hear- 
ing the  evidence,  the  presiding  judge  being  of  opinion  that  the  title  depended 
upon  the  interpretation  of  the  will  of  said  Buchanan,  and  the  effect  of  the 
worils  of  limitation,  reserved  the  point,  and  submitted  to  the  jury  an  in- 
quiry into  the  antount  of  damages,  and,  they  being  found,  ruled  in  favor  of 
the  plaintiff  as  to  the  title,  and  gave  judgment  accordingly,  from  which,  ex- 
cepting thereto,  the  defendant  appealed. 
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The  ruling  brought  up  for  review  proceeds  upon  a  construction  of  the 
clause  of  the  will  in  controversy  which  requires  the  death  of  the  devisee 
Richmond,  to  take  place  in  the  life-time  of  the  testator,  as  the  contingency  on 
which  the  limitation  over  to  Andrew  was  to  take  effect,  if  the  testator  was 
the  survivor.     The  devise  is  of  an  estate  in  fee  to  Richmond,  terminable  at 
his  decease  without  issue,  and,  in  such  event,  passing  over  and  vesting  in  An- 
drew.   No  time  is  fixed  for  the  executory  devise  over  to  take  effect,  except 
that  it  must  be  at  the  death  of  his  brother,  whenever  this  shall  occur,  under 
the  specified  condition  of  his  being  **  without  a  bodily  heir,"  or  childless;  and 
to  this  the  act  of  1827  adds,  ** living  at  the  time  of  his  death."     Ckxle,  §  1327. 
Without  the  aid  of  the  statute,  the  concurrent  rulings  of  the  courts  are  that 
such  a  limitation  being  upon  an  indefinite  failure  of  issue,  that  is,  whenever 
such  issue  ceases  to  exist,  is  void  for  remoteness,  to  prevent  wliich  the  enact- 
ment, alike  applicable  to  wills  and  deeds,  was  made,  when  no  contrary  intent 
is  manifest.     Thereby  the  limitation  over  is  made  effectual,  or  fails  at  the 
death  of  the  first  taker,  and  the  result  is  then  determined.     '*The  series  of 
cases  in  the  English  law,"  in  the  language  of  Chancellor  Kent,  "have  been 
uniform  from  the  time  of  the  Year  Books  down  to  the  present  day,  in  the 
recognition  of  the  rule  of  law  that  a  devise  in  fee,  with  a  remainder  over  if 
the  devisee  dies  without  issue  or  heirs  of  the  body,  is  a  fee  cut  down  to  an  es- 
tate-tail, and  the  limitation  over  is  void  by  way  of  executory  devise,  as  being 
too  remote,  and  founded  on  an  indefinite  failure  of  issue."     4  Kent,  Comm. 
276,  citing  numerous  cases.    See,  also,  3  Greenl.  Crujse,  461;  2  Washb.  lieal 
Prop.  355, — to  the  same  effect.     The  rulings  in  this  state  have  been  explicit, 
and  to  the  same  effect,  as  will  be  seen  by  referring  to  the  following  cases: 
Sutton  V.  Wood,  Cam.  &  N.  202.  312;  Bryant  v.  De  Berry,  2  Hayw.  (X.  C.^ 
546;  Jones  v.  Spaight,  1  Car.  Law  Kepos.  544,  157;  Sanders  v.  Hyatt,  1 
Hawks,  247;  Beasley  v.  Whitehurst,  2  Hawks,  437;  Ross  v.  Toms,  4  Dev. 
876;  Broum  v.  Brown,  3  Ired.  134;  Hollowell  v.  Komegay,  7  Ired.  261;  Gib- 
son V.  Gibson,  4  Jones,  (K.  C.)  425.    In  Broum  v.  Broum,  supra,  it  is  de- 
clared that  a  devise  before  the  act  of  1827  in  the  words,  "  •  if  my  son  should  die 
without  lawful  issue,^  unexplained,  imported  in  a  legal  sense  the  failure  of 
Issue  at  any  indefinite  time,  whenever  it  might  happen,  and  a  remainder  lim- 
ited upon  such  contingency  was  void."     The  remoteness  of  the  limitation, 
not  allowed  by  the  common  law,  is  obviated  by  ttie  annexing  of  the  statutory 
words,  which  confine  the  contingency  to  the  state  of  things  existing  at  the 
death  of  the  previous  owner.    Now,  it  is  apparent  that  if  the  testator  in- 
tended, in  the  use  of  such  general  terms,  to  provide  for  the  happening  of  the 
contingency,  on  which  the  limitation  depends,  during  his  own  life,  there 
would  be  no  antecedent  estate  to  support  in  remainder,  or  to  admit  of  a  trans- 
fer of  a  preceding  estate  by  way  of  executory  devise,  since,  in  consequence  of 
the  lapse,  the  devise  would  be  of  an  immediate  and  present  estate;  and  as  the 
effect  of  the  superadded  legislative  words  is  to  fix  the  vesting  at  the  death  of 
the  preceding  tenant,  so  as  to  obviate  the  objection  of  remoteness,  so  it  would 
seem  they  must  also  determine  the  time  when  the  limitation  over,  in  cases  lil^e 
the  present,  must  take  effect.     There  are,  however,  numerous  cases  in  which 
it  has  been  held  that  when  no  specific  period  is  pointed  out  for  the  limitation 
over  to  vest,  other  than  the  death  of  the  first  tenant,  the  testator  must  be  un- 
derstood to  have  used  the  words  to  prevent  a  lapse,  and  to  provide  against 
such  a  result.     The  principle  is  thus  enunciated  in  Theob.  Wills,  483:  "If 
there  is  an  immediate  gift  to  A.,  and  a  gift  over  in  case  of  his  death,  or 
any  similar  expression  implying  death  to  be  a  contingent  event,  the  gift  over 
will  take  effect  only  in  the  event  of  A.'s  death  before  that  of  the  testator;" 
and  numerous  cases  are  cited  in  support  of  the  proposition.    Here,  the  deatli, 
an  event  certain  in  itself,  is  deemed  to  be  contingent  in  respect  to  its  occur- 
ring before  or  after  the  testator's  own  death,  and  the  court  resolves  the  con- 
tingency, and  determines  the  ulterior  devise.     Rogers  v.  Rogers,  7  Wkly.  Rep. 
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541,  cited  at  page  541.  The  same  author  proceeds  to  say,  (page  486:)  ''If 
there  is  an  immediate  gift  to  A.,  and  if  he  dies  without  issue  over,  the  gift 
over  takes  effect  upon  the  death  of  A.  without  issue,  at  any  time,  whether 
before  or  after  the  testator;"  referring  to  many  cases  in  support  of  the  proposi- 
tion. The  contingency  contemplated  by  the  testator  in  thus  expressing  him- 
self is  not  connected  with  or  involved  in  the  death,  but  is  referable  to  the 
devisee's  having  or  not  having  issue  then  living;  and  the  death,  when  it  oc- 
curs, alone  ascertains  the  efficacy  of  the  ulterior  devise.  The  distinction  in 
the  mind  of  the  author  seems  to  be  that,  when  the  testator  speaks  of  the 
death  as  an  uncertain  event,  he  is  understood  as  referring  to  an  uncertainty 
in  the  time  of  its  occurrence,  whether  before  or  after  his  own  decease;  but 
when  the  uncertainty  is  apparent  in  the  form  of  the  expression  used,  and  is 
referable  to  the  presence  or  absence  of  issue  at  the  time  of  the  death,  the  con- 
tingency is  determined  solely  by  the  event  of  the  deiith,  whenever  it  may 
happen.  "Possibly,"  he  continues,  in  further  elucidation  of  the  rule,  "when 
there  is  a  gift  over,  if  any  members  of  a  class  die  without  issue  to  the  surviv- 
ors, the  gift  over  must  take  effect,  if  at  all,  before  the  time  when  tlie  surviv- 
ors are  to  be  ascertained."  To  this  class  belong  the  cases  in  our  own  reports, 
mddle  V.  Hoyte,  1  Jones,  Eq.  159;  Webb  v.  Weeks,  3  Jones,  (N.  C.)  279; 
Vass  V.  Freeman^  3  Jones,  Eq.  221;  Hilliard  v.  Kearney,  Busb.  Eq.  225; 
Murchison  v,  Whitted,  87  N.  C.  465, — while  to  the  former  class  belong  Davis 
V.  Parker,  69  N.  C.  271;  Jiurton  v.  Conigland,  82  N.  C.  99;  Price  v,  John- 
ston, 90  N.  G.  592.  The  first  of  the  three  last  mentioned  is  summarily  dis- 
posed of  as  coming  within  the  principle  decided  in  Hilliard  v.  Kearney,  with- 
out adverting  to  the  differences  between  them.  It  is,  moreover,  opposed  to 
the  ruling  in  Jones  v.  Spaight,  l^ar.  Law  Eepos.,  supra,  where  the  words 
following  a  devise  of  land  to  the  testator's  nephew,  George  M.  Leach,  and  the 
male  heirs  of  his  body,  were:  "If  the  said  George  M.  Leach  dies  without 
leaving  lawful  issue,  as  aforesaid,  in  such  case  I  give  said  lands  to  the  eldest 
son  of  my  niece,  Mary  Speight,  and  Ck)l.  Speight,  deceased."  It  was  decided 
that  "the  devisor  intended,  on  the  death  of  G.  M.  Leach  without  leaving  is- 
sue then  living,  that  William  Speight  should  have  the  lands;"  Henderson, 
J.,  who  delivers  the  opinion,  adding:  "In  other  words,  to  give  this  clause  the 
same  construction  as  if  applied  to  personal  estate:  for  certainly  the  reason  for 
giving  it  a  different  construction  when  applied  to  real,  from  that  which  it  re- 
ceives when  applied  to  personal,  estate,  fails  in  this  country."  This  will  was 
made,  as  well  as  the  decision  upon  it,  before  the  act .  of  1827.  The  other  two 
cases,  while  recognizing  the  principle  of  interpretation  developed  in  Hilliard 
V.  KearTiey,  do  not  fix  upon  the  death  of  the  person  who  takes  the  prior  es- 
tate as  the  time  when,  if  ever,  the  ulterior  estate  is  to  vest;  but  the  one  leav- 
ing the  point  undetermined,  and  not  necessary  in  determing  the  appeal,  and 
the  other  ascertaining  the  time  of  vesting  to  be  at  an  Intermediate  period. 

It  is  difficult  to  reconcile  the  various  adjudications  upon  the  subject,  and  to 
lay  down  in  definite  terms  a  rule  of  construction  which  will  have  the  effect 
of  rendering  them  consistent  with  each  other.  But  in  an  able  and  exhaustive 
discussion  in  Cox  v.  Hogg,  2  Dev.  Eq.  121,  Hall,  J.,  in  a  separate  opinion, 
from  which  the  same  extract  is  taken  in  the  dissenting  opinion  in  the  case  of 
Galloway  v.  Carter,  5  S.  E.  Bep.  4,  (at  this  term,)  thus  announces  the  conclu- 
sion reached:  "However,  the  doctrine  seems  so  well  established  that  words 
of  survivorship,  added  to  a  tenancy  in  common,  are  so  construed  as  to  pre- 
vent a  lapse,  and  become  inoperative  at  the  death  of  the  testator,  that  ques- 
tions of  that  description  may  be  considered  as  put  to  rest."  So  remarks  Bat- 
tle, J., delivering  the  opinion  of  the  court  in  Va^s  \» Freeman,  3  Jones,  Eq 
221 :  "  Where  slaves  or  other  personal  chattels  are  bequeathed  to  two  or  more 
persons  immediately,  as  tenants  in  common,  with  a  limitation  over  to  the 
survivors  or  survivor  if,  or  in  case  that,  one  or  more  of  them  die,  it  is  settled 
that,  unless  a  contrary  intent  appear  from  other  parts  of  the  will,  those  who 
v.5s.E.no.7 — 28 
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survive  the  testator  will  take  absolutely;''  and  in  support  he  quotes  from  Jar> 
man  on  Wills  as  follows:  '*If  there  be  any  time  subsequent  to  the  death  of 
the  testator  to  which  the  period  of  survivorship  can  be  referred,  as,  for  in- 
stance, to  the  death  of  a  tenant  for  life,  or  the  time  when  the  property  is  to 
be  divided,  that  will  be  adopted  instead  of  the  death  of  the  testator,  unless  a 
special  intent  to  the  contrary  can  be  found  in  the  will."  And  again:  '*  Yet 
where  there  is  another  point  of  time  to  which  such  dying  may  be  referred,  as 
is  obviously  the  case  when  the  bequest  is  to'  take  effect  in  possession  at  a  pe- 
riod subsequent  to  the  testator's  decease,  the  words  in  question  are  consid- 
ered as  extending  to  the  event  of  the  legatee  dying  in  the  interval  between 
the  testator's  death  and  the  period  of  vesting  in  possession."  In  Cambridge 
V.  Rous,  8  Ves.  12,  cited  in  the  opinion  in  Hilliard  v.  Kearney,  the  testator 
bequeathed  a  sum  of  money  to  his  sister  Martlm,  which  was,  **in  case  of  her 
death,  to  devolve  upon  her  sister  Cornelia;"  and  in  the  same  clause  a  liberal 
sum  to  Cornelia,  which  was  limited  over  in  the  same  words  to  the  first-named 
legatee.  Sir  William  Grant,  master  of  the  rolls,  thus  expresses  himself  in 
reference  to  the  construction  of  the  will:  "The  words  in  which  the  bequest 
over  is  expressed  have  not  in  themselves,  nor  have  they  by  construction  re- 
ceived, a  precise  and  definite  meaning,  in  which  they  must  be  uniformly  un- 
derstood. The  expression  itself  is  incorrect,  as  it  applies  words  of  conti  ngency 
to  an  event  which  is  certain.  *  *  *  Ttie  testator  may  have  had  some 
contingency  in  his  mind,  as  that  the  legatee  was  dead  at  the  time  he  was  mak- 
ing his  will,  or  might  be  dead  before  his  own  death,  or  before  the  legacy  should 
be  payable;  and  then  the  inaccuracy  consists  in  not  specifying  the  period  to 
whicli  the  death  was  to  be  referred.  He  might  have  meant  to  speak  gener- 
ally of  the  death  whenever  it  might  happAi,  and  then  the  contingent  or  con- 
ditional words  must  be  rejected;  *  ♦  *  and  accordingly,  in  every  in- 
stance in  which  those  words  have  been  us*»d,  the  courts  have  endeavored  to 
collect  from  the  nature  and  circumstances  of  the  bequest,  or  the  context  of  the 
will,  in  which  of  these  two  senses  it  is  most  likely  this  doubtful  and  ambigu- 
ous expression  was  employed. "  In  Ommaney  v.  Becatit  18  Yes.  290,  a  gift  of 
the  residue  of  both  real  and  personal  estate  to  trustees,  for  the  .use  and  bene- 
fit of  Mrs.  Ann  Popplewiil,  and,  in  case  of  her  death,  to  be  equally  divided 
between  the  children  of  William  Whitehall,  was  held  to  have  become  abso- 
lute in  her,  she  having  survived  the  testator.  There  is  here,  as  in  the  pre- 
ceding case,  a  contingency  annexed  to  an  event  certain  to  take  place,  but 
uncertain  as  to  the  time  when  it  shall  occur.  In  Clarke  v.  OotUd,  7  Sim.  197, 
a  bequest  of  personal  estate  to  the  wife  for  life,  and  after  her  death  to  a  trus- 
tee, in  trust  to  apply  the  profits  for  the  support  of  six  nephews  and  nieces, 
superadding  that,  in  case  of  the  death  of  any  of  them,  for  the  support  of  the 
survivors,  was  declared  to  have  reference  to  the  death  occurring  during  tlie 
life  of  the  wife,  and  at  her  death  to  become  absolute. 

There  is  reason  for  referring  to  the  testator's  death  as  the  period  at  or  be- 
fore which  a  gift  over  to  the  survivors  of  a  class  who  take  after  a  preceding 
estate,  since  such  as  then  come  within  the  descriptive  words  only  become  en- 
titled; and  the  share  of  any  dying  within  the  interval,  even  if  leaving  issue, 
would  (but  for  our  statute  which  prevents  a  lapse)  be  cut  off.  Code,  §  2144. 
Hence,  if  there  were  such  issue,  survivorship  would  not  obtain  in  their  be- 
half, for  the  contingency  of  a  dying  without  issue  does  not  occur,  on  which 
the  limitation  over  is  dependent.  Under  the  act,  a  lapse  in  case  pf  the  death 
of  the  issue  of  a  child  who  dies  before  the  testator,  leaving  issue  who  sur- 
vives the  testator,  cannot  take  place,  for  the  latter  is  put  in  place  of  the  dev- 
isee or  legatee,  and  succeeds  to  the  devise  or  bequest;  so  that  it  becomes  un- 
necessary to  insert  in  such  a  clause  the  usual  provision  found  in  it, — ^that,  if 
the  party  dying  leaves  issue,  such  issue  shall  take  the  estate  and  share  of  the 
deceased.  Unless,  then,  the  gift  to  two  tenants  in  common,  with  a  clause  of 
survivorship,  which,  for  the  forcible  reasons  given  in  Hilliard  v.KeaiTieyt 
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confines  the  limitation  over  to  a  death  occurring  in  the  testator's  life-time,  or 
there  is  afl  Intent  apparent  in  the  will,  or  inferable  from  its  other  provisions, 
to  restrict  the  contingent  event  to  the  testator^s  life,  we  see  no  sulficient  rea- 
son for  qualifying  the  words,  "dying  without  issue,"  by  adding,  what  he  does 
not  say,  that  the  ** dying"  must  be  before  he  dies  himself.  As  suggested  by 
the  late  chief  justice  in  ffUliard  v.  Kearney,  he  may  provide  for  the  event  of 
the  death  of  a  devisee  or  legatee  in  his  life-time  by  making  a  new  will  or  a 
codicil  to  the  other,  and,  if  he  fails  to  do  so,  the  statute  comes  in  and  makes 
such  provision  when  the  donee  is  his  child,  and  leaves  issue  living  at  the  tes- 
tator's death,  who  succeeds  to  the  parent's  place  in  the  will.  In  such  case  no 
lapse  is  possible,  and  the  reason  for  a  construction  adopted  ,to  prevent  its  con- 
sequences fails.  The  true  principle  which  runs  through  all  the  cases  is  ta 
ascertain  the  intent  of  the  testator,  gathered  from  the  ^;ill  itself,  and  all  its 
provisions,  and  to  give  the  instrument  an  interpretation  which  will  effectu* 
ate  that  intent. 

The  testator  in  the  will  before  us  limits  the  property  to  one  son  upon  the 
death  of  the  other  without  issue,  and  with  no  other  qualifying  restrictions. 
How,  then,  by  construction,  can  such  a  restriction  as  requires  the  death  to 
occur  before  the  death  of  the  testator  be  introduced  into  the  clause,  if  it  be 
made  to  speak  what  the  testator  has  not  said?  Does  not  the  testator  intend 
that  Andrew  shall  have  all  if  Richmond  dies,  and  whenever  he  dies  with  uo 
child  to  succeed  him?  Why  should  his  estate  become  absolute  if  he  dies  just 
before,  and  is  defeasible  if  he  dies  just  after,  the  testator's  death,  and  in  each 
case  childless?  Annex  the  explanatory  words  of  the  statute,  (and  the  will 
construed  in  Hilliard  v.  Kearney  was  made  in  1776, — ^long  before  the  enact- 
ment,) so  that  it  will  read,  "Should  Richmond  die  without  a  bodily  heir,  not 
having  such  heir  living  at  the  time  of  liis  death,"  can  there  be  any  serious 
doubt  as  to  tlie  meaning  of  the  clause,  and  especially  when  the  act  declares 
that  the  ulterior  limitation,  shall  then  take  effect?  If  it  ties  up  the  contin- 
ency  to  the  death,  as  an  independent  fact,  so  as  to  avoid  too  remote  a  limita- 
tion under  former  rulings,  why  should  it  not  equally  exclude  an  interpreta- 
tion which  refers  to  an  earlier  period  for  the  vesting? 

Witiiout  disturbing  the  ruling  in  Hillard  v.  Kearney,  the  cogent  reasons 
for  which  are  presented  in  the  able  opinion,  as  applicable  to  a  tenancy  in 
common,  we  aie  of  opinion  that  the  limitation  ovrr  is  valid,  and  the  judg- 
ment below  must  be  reversed  for  enor,  and  a  new  trial  be  granted. 


(100  N.  C.  142)  

Williams  et  ux.  v,  Lewis. 
{Supreme  Court  of  North  Carolina.    March  12, 1888.) 

1.  WiLLs-rCoNSTRUOTioN— Conditional  Limitation  Ovbr. 

A  testatrix  devised  land  to  her  children  Ellen  and  Robert,  directing  that  it  remain 
undivided  till  Robert  came  of  ^ge,  or  one  of  them  married ;  then  to  be  equally  di- 
vided. She  also  directed  that  ^should  Ellen  and  Robert  die,  leaving  no  heir,  then 
the  surviving  one  to  heir  the  estate  of  the  deceased  brother  or  sister.  **  Ellen  mar- 
ried, and  the  land  was  divided.  Robert  afterwards  came  of  ac^e  and  sold  the  part 
set  off  to  him  to  defendant,  and  died,  leavine  no  children.  Held,  that  such  lana  set 
off  to  Robert  goes  over  to  his  sister  Ellen;  the  time  for  the  limitation  to  her  to  take 
effect  being  his  death  without  children  living. 

2.  Same— Partition  under  Estoppel. 

A  partition  by  the  consent  and  with  the  co-operation  of  one  of  two  devisees  of  an 
entire  estate  made  in  pursuance  of  a  provision  in  the  will,  does  not  estop  him  from 
taking  the  benefit  of  any  limitation  of  the  share  of  the  other  over  to  him,  against 
*    the  purchaser  of  such  sniare. 

Appeal  from  superior  court,  Nash  county;  J.  H.  Merrimon,  Judge. 

Henry  C.  Williams  and  wife,  plaintiffs  and  appellees,  against  C^rge  N» 
Lewis,  defendant  and  appellant. 

Bunn  ct-  Battle,  for  defendant  and  appellant.  C  M,  Cooke  and  F,  A.  Wood-- 
ard,  for  plaintiffs  and  appellees. 
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Smith,  C.  J.  The  controversy  in  this  action  arises  out  of  the  conflicting 
interpretations  of  the  will  of  William  Jane  Bryant,  under  which  both  parties 
derive  their  claim  of  title,  who  died  in  August,  1872,  shortly  after  making  it. 
The  testatrix  after  giving  to  her  daughter  Medora  50  acres,  to  be  taken  from 
the  southern  portion  of  her  tract  of  land,  to  be  run  off  and  allotted  to  her  by 
her  executor,  which  has  been  done,  devis3S  as  follows:  ^^Item  3.  I  will  and 
desire  that  my  son  Robert  and  my  daughter  Ellen  have  two  hundred  acres  of 
land,  laid  off  in  good  shape,  to  include  all  tlie  houses  and  improvements,  to 
remain  undivided  until  Hoberl  becomes  of  age,  or  until  one  of  them  gets  mar- 
ried ;  then  to  be  equally  divided  between  them. "  "  Item  5.  I  give  and  bequeath 
unto  my  son  John  Bryant  all  the  balance  of  my  tract  of  land,  being  about 
one  hundred  and  five  acres,  to  him  and  his  heirs  forever.  [To  which  else- 
where she  adds  certain  pecuniary  bequests.]"  **Item  9.  I  will  and  desire  that 
should  my  son  John  die,  leaving  no  heir,  I  will  and  desire  that  Ellen  and 
liobert  heir  his  part  of  my  estate;  and  should  Ellen  and  Robert  die,  leaving 
no  heir,  then  the  surviving  one  to  heir  the  estate  of  the  deceased  brother  or 
sister."  The  200  acres  mentioned  in  the  third  item  of  the  will  was,  soon  after 
the  death  of  the  testatrix,  cut  off  by  the  executor,  and  allotted  to  Ellen  and 
Robert,  who  entered  into  possession,  and  jointly  occupied  the  same  until  No- 
vember, 1876,  when  Ellen,  the  feme  plaintiff,  intermarried  with  Henry  C. 
Williams,  who  and  herself  are  the  parties  to  the  action;  and  thereupon,  at  their 
instance,  and  in  association  with  Robert,  under  proceedings  in  the  superior 
court  before  the  clerk,  the  land  was  divided,  and  the  moiety  of  each  tenant 
assigned  and  set  apart  to  her  and  him  in  severalty.  Robert  was  at  that  time 
a  minor,  but  he  became  of  age  before  1882,  in  which  year  he  conveyed  by  deed 
the  tract  which  he  held  to  the  defendant  George  N.  Lewis  in  fee.  Robert 
died  In  1886«  never  having  married,  and  without  issue.  The  plaintiffs  con- 
strue the  limitation  as  dependent  upon  there  being  no  issue  living  at  the  time 
of  Robert's  decease,  and  insist  that,  the  contingency  having  happened,  the 
estate  of  Robert  vests,  under  the  will,  in  Ellen,  his  surviving  sister.  The  de- 
fendant claims  that,  to  make  the  limitation  valid  and  effectual,  the  death  with- 
out issue  must  occur  during  the  testator's  life-time,  or,  at  least,  before  the 
period  specified  for  a  division ;  and  that,  this  not  having  happened,  the  estate 
of  Robert  became  absolute,  and  free  from  the  contingent  limitation.  The  so- 
lution of  this  controversy  determines  the  title,  and  the  consequent  result  of 
the  action. 

We  do  not  attribute  to  the  proceedings  for  partition  the  effect  of  an  estop- 
pel, since  this  is  in  accordance  with  the  provisions  of  the  will,  and  it  must  be 
consistent  with  itself.  The  partition  but  separates  into  parts  that  which  was 
before  held  in  common  as  a  whole,  and  no  more  disturbs  the  limitations  af- 
tixed  to  the  devised  estates  than  would  have  been  a  devise  of  the  severed  por- 
tions to  the  respective  tenants  by  the  testatrix  herself.  Indeed,  the  separate 
parts  are,  after  the  partition  directed,  as  truly  held  under  the  contingent  lim- 
itations as  were  previously  thereto  the  undivided  estates  of  each  in  the  entire 
300  acres.  There  was  no  estoppel,  therefore,  in  executing  the  directions  of 
the  testiitrix,  and  the  recital  of  the  devising  clause  in  th^  petition  shows  such 
was  the  intent  and  understanding  of  the  parties  to  the  proceeding,  and  that 
it  was  not  to  supersede  or  disturb  the  conditions  annexed  to  the  devised  es- 
tates of  the  tenants. 

The  only  question,  then,  is  as  to  the  time  when  the  contingencies  are  to 
happen,  if  at  all,  so  as  to  give  effect  to  the  ulterior  limitations.  In  our  opin- 
ion, the  time  contemplated  by  the  testatrix  is  the  death  of  the  respective  ten- 
ants without  an  heir,  that  is,  without  children  then  living,  and  no  earlier  pe- 
riod. The  postponed  division  shows  it  was  not  the  intention  of  the  testatrix 
to  confine  the  contingency  even  to  the  period  of  her  own  life,  for  in  such  case 
there  would  be  no  partition  to  make;  nor  was  it  her  purpose  to  restrict  it  to 
the  time  of  making  the  division,  which  was  but  a  severance  of  the  estates 
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and  left  relations  between  the  devisees  the  same  as  before.  Taking  the  terras 
of  the  instrument  as  a  guide  to  us  in  finding  what  tlie  testatrix  meant,  and 
without  superadding  words  that  she  does  not  use,  it  is  to  us  manifest  that 
the  estate  should  remain  in  each  devisee  until  his  or  her  death,  and  then  go 
over  to  the  survivor,  if  no  children  or  child  were  left  by  the  deceased.  The 
subject  is  so  fully  considered  in  the  cases  of  Galloway  v.  Carter^  5  S.  E.  Rep. 
4.  and  Buchanan  v.  Btichanan,  ante,  430,  (decided  at  this  term,)  that  we 
deem  it  useless  to  protract  the  discussion. 
There  is  no  error,  and  the  judgment  must  be  affirmed* 


(99  N.   C.  127)  -o  -n 

BowEN  V.  Fox. 
{Supreme  Court  of  North  CcmMna.    March  12, 1888.) 

1.  Appbai—Rkquibites— Time  of  Fiuito  Bond. 

In  a  case  where  the  record  shows  that  defendant,  by  consent  of  plaintiff's  coun- 
sel, was  ffiven  until  July  1, 1887.  to  file  bond  for  her  appeal  to  the  supreme  court, 
but  such  Dond  was  not  filed  until  August  22.,  1887,  an  entry  on  the  record  stating  that 
the  appeal  was  allowed  upon  bond  being  given  according  to  law,  which  entry  does 
not  affirmatively  apx>ear  to  have  been  xnade  by  an  order  of  court,  will  not  change 
the  effect  of  the  first  order,  and  the  appeal  cannot  be  heard. 
3.  Certiokari— Substitute  for  Appeal — Laches. 

The  defendant  filed  her  petition  for  a  writ  of  certiorari- ns  a  substitute  for  her 
appeal  to  the  supreme  court,  lost  by  the  appeal-bond  not  being  filed  in  time.  Held^ 
that  in  the  absence  of  proof  that  the  appeal  was  lost  by  anything  said  or  done  by 
the  plaintiff  or  his  counsel,  and  no  good  excuse  being  given  for  defendant's  delay 
in  filing  her  bond,  the  petition  should  be  dismissed.    Davis,  J.,  dissenting. 

Motion  by  appellant.  Fox,  to  reinstate  his  appeal,  and  application  for  a  writ 
of  certiorari. 

Day  d:  Zollicoffer  and  Batchelor  ds  DevereuXf  for  the  motion  and  writ.  Fuller 
<&  8noWn  contra.  * 

M£KBiMON,  J.  It  appears  that  the  plaintiff  obtained  judgment  against  the 
defendant  in  the  superior  court  of  the  county  of  Vance,  at 'the  May  term 
thereof  of  1887,  from  which  the  defendant  appealed  to  this  court.  By  consent 
of  counsel,  the  defendant  had  until  the  Ist  day  of  July  of  that  year  to  give 
the  necessary  undertaking  on  appeal,  but  such  undertaking  was  not  given  until 
the  22d  day  of  August  next  thereafter.  At  the  fail  term  of  1887  of  this  court, 
the  appeal  having  been  docketed  here,  the  plaintiff  moved  to  dismiss  the  same 
upon  the  ground  that  the  undertaking  on  appeal  had  not  been  given  within 
the  time  allowed  bv  law,  as  extended  by  the  parties,  and  the  motion  was  al- 
lowed. Boioen  v.  'Fox,  98  N.  C.  369,  4  S.  E.  Rep.  200.  At  the  present  term 
the  defendant  moved  to  reinstate  the  appeal  on  the  docket,  and  have  the 
same  heard  and  determined,  suggesting  that  it  had  been  improvidently  dis- 
missed; and  the  court's  attention  was  directed  to  an  entry  on  the  record  in 
respect  to  the  appeal  in  these  words:  *'It  is  allowed  upon  his  giving  bond  ac- 
cording to  law  in  the  sum  of  $50.00,  with  A.  C.  Zollicoffer  as  surety.  Said 
bond  is  duly  executed,  and  is  herewith  sent."  But  it  likewise  appears  In  the 
case  stated  on  appeal  that,  "by  consent  of  plaintiff's  counsel,  defendant  is 
given  until  the  1st  day  of  July  next  to  file  said  undertaking."  And  it  was 
conceded  on  the  argument  of  the  motion  to  dismiss  the  appeal  that  the  under- 
taking was  not  given  until  the  22d  day  of  August,  1887.  It  is  so  stated  in 
the  defendant's  petition  for  said  writ  of  certiorari  presently  to  be  considered, 
and  it  so  appears  from  afiidavits  filed  with  this  petition.  There  is  no  question 
that  the  undertaking  was  in  fact  not  given  until  the  day  last  mentioned;  but 
it  is  earnestly  contended  that  the  court  is  bound  by  the  recital  in  the  record 
first  above  recited,  that  the  record  is  conclusive.  There  might  be  more 
plausibility  in  this  contention,  if  the  recital  affirmatively  appeared  to  be  that 
of  the  coui-t,  or  that  the  entry  was  made  by  its  order;  but  it  is  manifest  that 
the  material  part  of  it  was  simply  a  memorandum  of  the  clerk,  whose  duty  it 


Digitized  by 


Google 


438  80UTHEA8TERN  BEPORTER.  [N.  C. 

was  to  take  the  undertaking.  He  made  the^tninute,  no  doubt,  on  the  day  the 
undertaking  was  given,  without  entering  the  date  of  the  same.  The  List  sen- 
tence of  it  could  have  no  consistency  with  any  pertinent  order  of  the  court. 
Indeed,  it  did  not  need  to  have  been  put  on  the  record  at  all.  It  noted  nothing 
to  be  done  by  the  court,  and  notliing  to  be  attributed  to  it,  unless  it  appeared 
in  some  affirmative  way  to  be  of  it.  The  case  stated  on  appeal  states  the 
facts,  no  doubt,  and  it  is  not  inconsistent  with  the  record  proper,  or  tlie  fact8 
of  the  matter  apart  from  the  record.  As  it  is  not  the  duty  of  the  court 
to  receive  the  undertaking,  if  it  does, — as  it  may, — this  must  appear,  not  by 
implication,  but  affirmatively.  State  v.  Wagner^  91  N.  C.  521.  So  that  the 
motion  to  reinstate  the  appeal  upon  the  docket  cannot  be  allowed.  It  may  be 
questioned  whether  a  motion  to  reinstate  on  the  docket  an  appeal  dismissed 
is  a  proper  remedy  where  the  dismissal  turned  upon  a  question  of  law  raised. 
It  would  seem  that  in  such  case  the  proper  remedy  would  be  an  application  to 
rehear  the  motion  to  dismiss.  The  case  of  Wiley  v.  Logan,  94  N.  C.  564,  was 
not  like  this  one.  The  appeal  in  that  case  was  dismissed  upon  the  ground 
that  the  record  had  not  been  printed  simply,  the  requirement  of  a  rule  of 
court  had  not  been  complied  with;  and  a  motion  to  reinstate  the  appeal  was 
considered  and  allowed  at  the  term  niext  after  the  dismissal.  It  referred  to 
neglect  of  counsel  in  this  court  in  respect  to  matters  that  ordinarily  do  not 
come  within  the  sphere  of  professional  duty. 

The  defendant  also  filed  her  petition  praying  that  the  writ  of  certioran  be 
allowed  in  her  favor  as  a  substitute  for  her  appeal  so  lost.  We  are  constrained 
to  deny  this  application.  It  is  not  suggested  that  the  appeal  was  lost,  or 
that  the  petitioner  suffered  prejudice  in  respect  thereto,  by  anything  said  or 
done  by  the  plaintiff  or  his  counsel.  The  defendant  made  her  counsel  her 
agent  to  give  the  necessary  undertaking,  and  she  must  be  bound  by  his  laches. 
She  and  he  resided  in  the  same  town  of  Henderson,  near  the  office  of  the 
clerk  whose  duty  it  was  to  take  it.  It  might  have  been  given  in  10  minutes. 
The  time  to  give  it  was  extended  by  consent  of  plaintiff  more  than  a  month, 
yet  it  was  not  given  until  after  the  lapse  of  more  than  two  months.  The  ex- 
cuse given  for  such  delay  is  that  the  agent  was  absent  in  a  distant  city  attend- 
ing his  wife,  who  was  Ul,  and  there  for  medical  treatment,  until  after  the 
lapse  of  the  time  allowed.  It  does  not  appear  that  his  absence  was  really  nec- 
essary or  constrained;  but  on  the  contrary,  it  appears  that  he  was  not  there 
continuously, — that  he  was  at  his  place  of  business,  and  "attended  to  con- 
siderable legal  business  in  his  law  office"  during  that  time.  Moreover,  it  ap- 
pears that  he  had  a  clerk  in  his  office,  and  several  associate  counsel;  one 
of  them  residing  in  the  same  town,  and  the  others  within  easy  reach  of  it. 
He  might  easily,  if  he  found  it  inconvenient  for  any  cause  to  give  his  personal 
attention  to  the  matter  of  the  undertaking,  have  requested  one  of  them  to  give 
it  prompt  attention.  It  does  not  appear  that  he  did.  To  file  the  under- 
taking required  but  a  few  minutes;  but  it  was  important,  emergent,  to  file  it 
within  the  time  allowed.  The  failure  to  do  so  was  not  constrained.  There 
was  manifest  neglect,  in  contemplation  of  law,  whether  it  was  occasioned  by 
inadvertence  or  lorgetfulness;  and,  as  a  consequence,  important  rights  of  the 
plaintiff  supervened  that  are  not  within  our  control.  We  are  not  at  liberty  to 
overlook  such  neglect  of  the  defendant  while  the  plaintiff  insists  upon  his 
rights  growing  out  of  it.  The  authorities  cited  and  relied  upon  by  the 
counsel  of  the  plaintiff  are  strongly  in  j>oint.  Winbome  v.  Bprd,  92  N,  C.  7; 
Chut  chill  v.  Insurance  Company t  Id.  486;  Turner  v.  Quinn,  Id.  501. 

iDhe  motion  to  reinstate  the  appeal  must  be  denied,  and  the  petition  dis- 
missed.   It  is  so  ordered. 

Davis,  J.,  (dissenting,)  I  cannot  concur  in  the  refusal  to  grant  the  writ 
of  certiorari.  Accepting  the  construction  placed  by  this  court  upon,  chapter 
121,  Acts  1887,  as  settled  by  the  decision  in  this  case  at  last  term,  and  with- 
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out  questioning  that  decision,  I  think  the  affidavits,  and  the  record  made  a 
part  of  the  affidavit  of  the  defendant,  disclose  facts  which  entitle  defendant  to 
the  writ.  It  appears  from  the  record  that  the  security  offered  when  the  ap- 
peal was  taken  was  accepted  as  sufficient.  The  bond  was  executed  before 
the  appeal  was  sent  up;  so  no  harm  came, or  could  have  come,  to  the  appellee 
by  reason  of  the  fact  that  it  was  not  executed  within  the  time  named,  for  it 
was  not  a  bond  to  stay  execution, — and  that  could  have  been  issued  as  well 
after  as  before  the  execution  of  the  bond  for  costs.  If  the  merits  are  with  the 
plaintiff,  he  is  protected,  and  can  lose  notliing  by  the  trial;  but  if  with  the 
defendant,  as  she  alleges,  then  she  suffers  loss  without  remedy,  by  a  failure 
to  comply,  technically,  with  the  letter  of  a  statute  strictly  construed,  which, 
I  thinky  was  intended  to  secure  the  trial  of  causes  upon  their  merits,  and 
which  should  therefore  be  liberally  construed. 


(30  W.  Va.  593) 

State  v.  Burkeholdeb  et  al, 
{Supreme  Court  of  Appeals  of  West  Virffinia.    January  28, 1888.) 

1.  State— Actions  by— Fraudulbnt  Conveyances. 

The  state  has  the  8€une  right  as  one  of  its  citizens  to  maintain  a  suit  in  equity  to 
set  aside  a  fraudulent  conveyance,  and  subject  the  land  of  the  defendant  to  its  de- 
mands. 

2.  SABffE. 

It  can  maintain  such  suit  to  set  aside  a  fraudulent  conveyance  and  subject  the 
land  of  the  defendant  to  the  payment  of  a  judgment  for  a  fine  recovered  against  the 
defendant  for  the  unlawful  sale  of  spirituous  and  other  liquors. 
8.  Same.  '  . 

If  a  party  engaged  in  the  unlawful  retailing  of  ardent  spirits  conveys  away  his 
land  with  the  Intent  to  prevent  the  state  from  subjecting  it  to  the  payment  of  any 
future  fines  for  such  unlawful  retailing,  such  deed  is  fraudulent,  although  the  sales 
on  which  fines  were  subsequently  recovered  had  not  then  been  made. 
(Syllalms  by  the  Cov/rt) 

Appeal  from  circuit  court,  Mercer  county;  David  E,  Johnston,  Judge. 
Atty.  Gen.  Caldwell,  for  appellant. 

Johnson,  P.  J.  The  state,  in  1886,  filed  a  bill  in  the  circuit  court  of  Mercer 
county  to  enforce  its  judgments  for  fines  and  costs,  amounting  to  about  $150, 
against  the  defendants  by  subjecting  to  the  lien  of  its  judgments  a  certain 
tract  of  land  which  the  defendant  George  Burkeholder  had  before  the  recovery 
conveyed  for  a  nominal  consideration  to  his  wife,  Annie  £.  Burkeholder.  The 
bill  alleged  the  recovery  of  the  judgments  for  fines  and  costs  on  five  several 
indictments  against  the  said  George  Burkeholder,  for  a  violation  of  law  against 
the  sale  of  spirituous  liquor  without  license.  The  bill  further  alleges  that  said 
Burkeholder  purchased  two  lots  in  the  town  of  Bramwell  for  which  he  had 
paid  all  the  purchase  money,  and  took  a  deed  to  himself,  which  is  exhibited 
with  the  bill.  This  deed  is  dated  February  26,  1886.  It  was  acknowledged 
on  the  same  day,  but  was  not  admitted  to  record  until  the  5th  day  of  August, 
1885.  That  shortly  afterwards  he  conveyed  the  lots  to  his  wife,  Annie  Burke- 
liolder,  together  witii  certain  personal  property.  The  bill  charges  that  "  while 
the  defendant  George  Burkeholder  was  selling  spirituous  liquor  contrary  to 
the  law  of  West  Virginia,  and  in  anticipation  of  the  fact  that  the  above  judg- 
ment would  be  recovered  against  him  for  selling  contrary  to  law,  the  said 
George  Burkeholder,  with  the  object  and  intent  to  prevent  your  complainant 
from  recovering  anything  on  account  of  said  illegal  sale  ot  spirituous  liquor, 
conveyed  or  attempted  to  convey  the  two  lots  of  land  above  referred  to  to  his 
wife,  Annie  B.  Burkeholder,  and  upon  which  there  are  two  good  houses  built 
by  the  said  George  Burkeholder  and  paid  for  by  him  since  the  attempted  con- 
veyance to  his  wife,  Annie  B.  Burkeholder.  The  plaintiff  alleges  and  charges 
that  no  consideration  whatever  passed  from  said  Annie  B.  Burkeholder  to  the 
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said  George  Burkeholder  for  the  said  deedr  that  the  same  was  made  to  hinder, 
delay,  and  defraud  the  plaintiff, "  etc.  The  prayer  of  the  bill  is  that  said  deed 
be  declared  fraudulent  and  void  as  to  plaintilf^s  judgments,  and  that  said  lots 
be  sold  to  satisfy  said  judgments.  Copies  of  the  deed,  indictment,  and  judg- 
ments are  exhibited  with  the  bill.  The  indictments  filed  as  exhibits  allege 
four  of  the  sales  of  liquor  to  have  been  made  in  October,  1885,  and  one  in  De- 
cember, 1884.  The  exhibits  further  show  that  on  the  21st  day  of  November, 
1885,  the  defendant  appeared  and  confessed  judgment  in  each  of  said  five  in- 
dictments for  $10  fine  and  costs.    An  amended  bill  was  filed,  alleging  that  said 

lots  had  been  sold  to  J.  A.  Welch,  O.  J.  Skeggs,  and Reynolds, — No.  14 

to  Welch  and  Reynolds  and  one-half  of  lot  No.  2  to  O.  J.  Skeggs.  That  said 
sales  had  been  made  since  the  institution  of  the  suit,  and  docketing  of  lis 
pendens;  that  the  sale  was  made  to  Welch  with  full  knowledge  tliat  the  lot 
belonged  to  Bufkeholder,  and  was  liable  to  the  satisfaction  of  the  judgments; 
that  said  Welch  held  back  about  $130  of  the  purchase  money  for  the  purpose 
of  paying  said  judgments,  which  he  has  several  times  attempted  to  do  by 
compromising  for  a  less  sum  than, the  face  of  the  judgment;  that  Skeggs  also 
had  knowledge  of  the  fraud  when  he  purchased;  that  on  the  15th  day'of  No- 
vember, 1886,  it  recovered  judgment  for  fine  of  $10  and  costs,  and  on  the 
27th  of  November,  1886,  a  fine  of  $25  and  costs,  and  prayed  for  the  subject- 
ing of  said  property  to  the  payment  of  its  judgment,  etc.  The  defendants 
George  and  Annie  Burkeholder  demurred  to  the  original  and  amended  bills  on 
the  grounds:  (1)  There  is  no  equity  in  the  bill;  (2)  the  state  of  West  Virginia 
has  no  right  or  authority  to  institute  this  suit  upon  the  supposed  grounds  set 
out  in  the  bills;  (3)  the  circuit  court  has  no  jurisdiction  of  this  cause;  (4)  the 
prosecuting  attorney  has  no  authority  under  the  law  to  institute  and  prose- 
cute this  suit.  The  other  defendants  demurred  on  the  same  grounds.  The 
cause  was  heard  on  the  demurrer  on  the  14th  day  of  March,  1887,  and  the  court 
sustained  the  demurrer  and  dismissed  the  bills.  From  this  decree  the  state 
appealed.  The  appellees  have  not  filed  any  briefs,  nor  have  they  appeared  m 
this  court.  The  attorney  general  has  filed  a  brief  to  show  the  court  erred  in 
dismissing  the  bills.  We  cannot  say  on  what  grounds  the  court  based  its 
action. 

The  first  question  presented  is,  can  a  judgment  in  the  name  of  the  state,  for 
a  fine,  be  enforced  in  a  court  of  equity  like  the  judgment  of  one  individual 
against  another,  by  subjecting  the  land  of  the  defendant  to  the  payment 
thereof?  Section  9  of  chapter  36  of  the  Code  provides:  "It  shall  be  the  duty 
of  tiie  prosecuting  attorney  of  every  county  to  institute  and  prosecute  in  the 
circuit  court  of  his  county  proper  proceedings  for  the  recovery  of  all  fines  im- 
posed by  law,  where  the  cases  are  cognizable  in  such  court."  The  tenth  and 
eleventh  sections  provide  for  a  copias  pro  fine  and  a  writ  ot  fieri  facias  as 
means  for  collection  of  fine;  and  by  section  5  and  following  sections  of  chap- 
ter 35  of  the  Code,  it  is  provided  that  sxxcXx  fl^ri  facias  may  be  levied  on  the 
real  estate  of  the  defendant,  and  if  there  are  no  goods  and  chattels  the  real  es- 
tate may  be  sold  under  such  writ  to  pay  the  fines.  It  is  not  necessary  to  in- 
quire here  whether  the  state  would  be  confined  to  the  remedy  pointed  out  by 
the  statute,  or  whether  it  could  at  its  option  institute  in  every  ctise,  whether 
necessary  or  not,  a  chancery  suit,  like  an  individual,  to  subject  the  real  estate 
of  the  defendant  to  the  satisfaction  of  its  judgment.  Wiiere  the  title  of  the 
real  estate  appears  in  the  name  of  the  defendant,  the  most  expeditious  mode 
for  the  state  would  certainly  be  to  pursue  the  remedy  pointed  out  by  the  stat- 
ute, and  sell  under  ^  fieri  facias.  But  here  that  could  not  be  done,  because 
the  legal  title  is  not  in  the  defendant,  but  in  others ;  charged  in  the  bill  to  have 
been  transferred  in  fraud  of  the  claim  of  the  state.  Here  the  state  is  remedi- 
less, unless  it  can  appeal  to  the  courts  to  set  aside  the  fraudulent  conveyance, 
and  subject  the  property  to  the  payment  of  its  judgments.  It  is  clear  that  the 
charge  of  fraud  in  the  bill  is  quite  sufficient  if  the  state  can  maintain  such  a 
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suit.  Why  can  it  not  do  so?.  I  do  not  remember  that  the  question  has  ever 
been  decided  in  Virginia  or  here.  Ko  case  is  cited.  Our  statute  against  fraud- 
ulent conveyances  (chapter  74  of  the  Code)  is  substantially  the  same  as  the 
English  statute  of  13  &  27  Eliz.  united  in  one.  4  Lomax,  Dig.  418;  Lock- 
hard  V.  Beckleyt  10  W.  Va.  97.  The  words  "creditors,  purchasers,  or  other 
persons, "  make  our  statute  equally  broad  with  the  English  statute.  The  Eng- 
lish decisions  on  the  question  before  us  are  therefore  pertinent.  The  vice- 
chancellor,  WiGRAM,  in  Perkins  v.  Bradley,  1  Hare,  219,  23  Eng.  Ch.  228, 
said  that  he  assented  to  the  argument  that  "a  colorable  alienation  of  goods  by 
a  person  under  charge  of  felony  for  the  purpose  of  avoiding  a  forfeiture  would 
be  fraudulent  and  void  as  against  the  crown."  In  8haw  v.  Bran,  1  Starkie, 
319,  2  E.  C.  L.  319,  it  was  held  that  a  deed  by  which  a  felon  on  the  eve  of  his 
trial  for  a  capital  offense  assigns  his  property  to  another  cannot  be  supported 
without  proof  of  consideration.  Lord  Ellenborough  in  that  case  said:  "I 
am  of  opinion  that  this  deed,  executed  as  it  was  by  the  party  on  the  eve  of 
bis  trial  for  a  capital  offense,  of  which  he  was  afterwards  convicted,  cannot 
be  supported  without  proof  of  the  consideration.  If  there  had  been  a  good 
consideration,  the  assignment  would  have  been  valid,  although  the  object  was 
to  avoid  a  forfeiture. "  In  MorexDood  v.  Wilkes,  6  Car.  &  P.  144,  25  E.  C.  L. 
363,  it  was  held  that  if  A.,  being  in  custody  on  a  charge  of  felony,  convey  all 
his  property  in  trust  for  his  wife  for  life,  and  then  in  trust  for  his  son,  and 
on  the  next  day  A.  is  convicted  of  the  felony,  that  such  conveyance  would  be 
void  as  against  the  crown.  In  Duke  of  Bedford  v.  Coke,  2  Ves.  Sr.  115,  Lord 
Chancellor  Hardwicke  said:  "The  crown  certainly  might  have  two  kinds  of 
equity  or  defense  against  such  a  demand  as  this:  First,  Supposing  the  grant 
of  annuity  by  fraud  or  imposition  from  A.,  the  crown  coming  in  on  foot  of  the 
attainder,  and  having  all  rights  vested  in  A.  by  his  forfeiture,  might  have  taken 
advantage  of  the  fraud;  and  though  it  was  by  conveyance  which  would  have 
affected  his  estate  in  the  hands  of  the  crown,  would  have  the  same  equity  to 
be  relieved  against  it,  and  so  might  Lady  Jane  Coke  in  the  pliice  of  the  crown. 
But  the  crown  might  have  another  equity  which  A.  could  not;  viz.,  if  A.  bad 
voluntarily  and  designedly  made  such  a  grant  to  incumber  his  estate  in  the 
bands  of  the  crown,  with  a  view  to  bis  high  treason,  the  crown  and  Lady 
Jane  Coke  would  have  a  right  to  dispute  that  demand,  and  be  delivered  there- 
from as  fraudulent."  In  State  v.  Fife,  2  Bailey,  337.  it  appeared  that  James 
Fife  had  been  prosecuted  for  two  distinct  acts  of  trading  with  slaves,  and  on 
the  1st  of  June,  1827,  entered  into  recognizance  to  appear  and  answer  to  said 
prosecution.  On  tbe  5th  of  June,  1827,  be  confessed  judgment  to  the  present 
defendant  Samuel  Fife  for  S322  debt,  besides  interest  and  costs,  and  an  execu- 
tion upon  the  judgment  was  immediately  sued  out.  James  Fife  was  subse- 
quently indicted  for  tbe  offenses  for  which  he  had  been  recognized,  and  at  the 
spring  term,  1829,  was  convicted  and  sentenced  to  pay  a  fine  to  the  state  of  8200 
in  each  case.  Executions  were  sued  out  for  tbe  collection  of  these  fines.  The 
execution  of  the  defendant  was  older,  but  it  was  contested  for  the  state  that 
the  judgment  was  fraudulent  and  confessed  to  evade  the  fine  which  might  be 
imposed  on  James  Fife  for  the  said  offenses,  and  therefore  void.  Much  tes- 
timony was  introduced  relative  to  the  fairness  of  defendant's  judgment.  The 
presiding  judge  charged  the  jury  "that  if  they  believed  that  the  judgment  had 
been  confessed,  with  a  view  to  avoid  the  payment  of  the  fine  afterwards  im- 
posed on  James  Fife,  it  was  suflScient  to  authorize  them  to  declare  it  void." 
The  jury  found  for  the  state,  and  the  defendant  moved  to  set  aside  the  ver- 
dict, and  for  a  new  trial.  Harper,  J.,  said:  "No  exception  is  taken  to  the 
form  of  the  proceeding.  The  ground  chiefly  relied  on  is  that  James  Fife  was 
not  indebted  at  the  time  of  confessing  the  judgment  to  the  defendant;  and 
that  the  case  does  not  come  within  the  decisions  which  have  been  ma«le  upon 
the  Statute  of  Elizabeth,  c.  5.  We  think,  however,  that  the  jury  might  very 
well  have  concluded  that  it  was  confessed  with  a  view  to  a  future  debt,  and. 
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if  the  judgment  was  fraudulently  confessed,  it  was  void  itidependenlly  of  the 
statute  of  Elizabeth." 

We  have  cited  enough  authority  to  show  that  an  individual  can  no  more  be 
permitted  to  defraud  the  state  in  a  conveyance  than  he  can  a  person ;  that 
where  a  person  conveys  his  property  with  intent  to  defraud  his  creditors,  and 
the  state  is  one  of  those  creditors,  that  both  reason  and  authority  siiow  that 
the  state  can  maintain  a  suit  to  have  that  conveyance  declared  fraudulent  as 
to  its  claim,  in  the  same  manner  and  with  like  effect  as  an  individual  creditor 
can.  It  would  be  strange  indeed,  and  a  reproach  to  the  administration  of 
justice,  if  the  state  in  such  a  case  would  have  less  rights  and  less  power  to 
procure  what  is  justly  due  it  than  one  of  its  citizens  in  d  like  situation ;  that 
if  a  citizen  were  defrauded  the  courts  were  open  to  him  for  redress,  but  the 
state  might  with  impunity  be  defrauded  out  of  its  just  claims.  The  state, 
then,  under  the  circumstances,  had  the  same  right  to  maintain  a  suit  to  set 
aside  the  fraudulent  conveyance  as  a  citizen  would  have  had  if  he  had  recov- 
ered a  judgment  against  the  defendant  George  Burkeholder. 

There  can  be  no  doubt,  if  the  allegations  of  the  original  and  amended  bills 
are  true,  and  on  demurrer  they  must  be  so  regarded,  that  the  conveyance  was 
made  to  delay,  hinder,  and  defraud  the  state.  It  is  distinctly  charged  in  the 
original  bill  that  the  conveyance  was  made  with  intent  to  prevent  the  state 
from  enforcing  any  fines  wiiich  might  be  imposed  for  it  against  the  defend- 
ant for  the  unlawful  sale  of  spirituous  liquor.  It  matters  not  if  this  charge  be 
true,  that  the  illegal  sales  for  which  the  judgments  were  afterwards  recovered, 
had  not  been  made  at  the  time  the  conveyance  was  made,  if  as  is  charged,  the 
conveyance  was  made  to  prevent  the  state  from  enforcing  judgments  for  tines 
to  be  imposed  thereafter  on  sales  thereafter  to  be  made,  because  it  is  the  in- 
tent with  which  the  sale  of  land  is  made  that  controls  the  character  of  the  con- 
veyance. This  court  held  in  Lockhard  v.  Beckley,  10  W.  Va.  87,  that  if  it  be 
shown  that  there  was  mala  fides  or  fraud  in  fact  in  the  transaction,  whetlier 
the  actual  fraudulent  intent  relates  to  existing  creditors  or  is  directed  excla- 
xjvely  against  subsequent  creditors,  the  effect  is  precisely  the  same,  and  sub- 
sequent creditors  may,  upon  the  strength  of  such  fraud,  successfully  impeach 
the  conveyance.  The  state  here  is  a  subsequent  creditor,  and  if  the  intent  in 
the  grantor  at  the  time  of  the  conveyance  was  to  hinder,  delay,  or  defraud  the 
state,  as  to  such  future  demands  it  might  have  against  him,  the  deed  is  fraud- 
ulent. 

The  decree  is  reversed,  and  the  cause  remanded  for  fuither  proceedings. 

Green,  Snyder,  and  Woods,  JJ.,  concurred. 

(30  W.  Va.  760) 

Cabell  et  al.  v.  Given  et  al. 
(Supreme  Cov/rt  bf  Appeals  of  West  VirginUu    February  11, 1888.) 

1.  Appearance— Fajlse  Appearance  bt  Counsei/— Impeachment  op  Judgment. 

After  a  judgment  has  been  recovered  in  a  suit  at  law,  in  the  record  of  which  It 
appeared  that  defendants  appeared  by  counsel  and  filed  pleas,  and  a  suit  in  equity 
was  brought  to  enforce  the  lien  of  said  judgment,  and  after  said  suit  was  pending 
for  more  than  ten  years,  the  defendants  cannot  prevent  the  enforcement  of  saia 
judgment,  on  the  ground  that  they  did  not  employ  counsel  to  defend  them  in  the  ac- 
tion at  law,  and  that  their  appearance  by  counsel  was  false. 

2.  Execution— FoRTHCOMTNG  Bond— Forfeitubb. 

A  forfeited  forthcoming  bond  has  the  force  of  a  judgment,  so  as  to  create  a  Hen 
upon  the  lands  of  the  oollgors,  only  from  the  time  the  bond  was  returned  to  the 
clerk's  office. 
8.  Same. 

Where  the  only  evidence  of  the  time  such  bond  was  returned  to  the  derk^s  office 
was  an  indorsement  as  follows :  **  Notice  proved  and  docketed  in  court,  10  October, 
1868,  and  mo.  to  quash,  "—such  bond  would  have  the  force  of  a  judgment  from  the 
date  in  said  indorsement. 
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4.  Same. 

The  requirement  by  the  statute  that  the  clerk  of  the  court  ghall  Indorse  on  a  for- 
feited forthcoming  bond  "the  date  of  its  return, "  is  directory. 

5.  Same. 

Under  chapter  29,  Acts  of  1861,  a  person  recorded  his  declaration  of  "homestead. " 
At  the  time  he  was  an  obligor  on  a  forfeited  forthcoming  bond,  which  had  been  re- 
turned to  the  clerk's  ofSLce,    The  homestead  is  subject  to  the  lien  created  by  the 
bond  after  its  return,  having  the  force  of  a  judgment. 
(SyUaims  by  the  Cov/rL) 

Appeal  from  circuit  court,  Boane  county;  Joseph  Smith,  Judge. 
J,  M.  Laidlept  (/•  O*  Schilling,  of  counsel,)  for  appellants.    /.  F,  Brown 
and  H.  C.  McWhorter^  for  appellees. 

Johnson,  P.  J.  In  January,  1873,  the  plaintiffs  filed  their  bill  in  the  cir- 
cuit court  of  Boane  county  to  enforce  the  lien  of  their  judgment  against  Adam 
Given,  B.  V.  Given^  and  Isaac  Jones.  The  bill  alleges  the  recovery  of  the 
judgment  at  the  June  term,  1872,  in  the  circuit  court  of  Kanawha  county,  in 
the  name  of  E.  S.  Arnold,  survivor,  etc.,  against  the  said  defendants,  for 
$647.14,  and  costs,  to  be  discharged  by  the  payment  of  $323.57,  with  legal  in- 
terest from  the  16th  day  of  January,  1868,  and  the  said  costs,  etc.  The  said 
judgment  was  for  the  use  of  J.  M.  Laidley.  The  bill  alleges  that  he  assigned 
the  same  to  the  plaintiffs,  Cabell  &  Dillard.  This  judgment  was  founded 
on  a  foi-feited  forthcoming  bond,  execute  by  the  said  defendants  on  the  said 
16th  day  of  January,  1868.  The  bill  alleges  that  the  defendant  Adam  Given 
is  the  owner  of  a  tract  of  60  acres  of  land;  B.  V.  Given,  a  tract  of  119  acres, 
and  Jones,  the  undivided  half  of  a  lot  in  Walton.  Boane  county,  also  a  tract 
of  about  15  acres  in  said  county,  and  prays  the  enforcement  of  said  judgment 
lien  against  said  lands,  etc.  On  the  6th  day  of  March,  1873,  B.  Y.  Given  filed 
his  answer  to  said  bill,  and,  among  other  things,  says:  That  he  became  se- 
curity for  his  father  on  about  the  16th  day  of  January,  1868,  together  with  his 
co-defendant,  Isaac* Jones,  upon  an  undertaking  for  the  delivery  of  property 
upon  a  debt  of  Arnold  against  this  respondent's  lather.  That  so  far  as  this 
respondent  is  concerned,  said  debt  accrued  at  the  date  of  said  undertaking, 
and  not  before,  and  that  said  judgment  grew  out  of  said  undertaking.  That 
the  said  undertaking  was  obtained  from  him  through  fraud  and  false  pretenses 
by  the  agent  of  said  Arnold,  one  A.  Noyos.  That  long  before  the  said  under- 
taking was  given,  Adam  Given  was  a  bankrupt;  proceedings  in  bankruptcy 
had  been  instituted;  and  notice  served  on  said  Arnold,  as  to  the  original  debt 
in  controversy;  and  said  Arnold  and  J.  M.  Laidley,  in  contempt  of  the  said 
authority  of  the  federal  court,  sent  said  Noyes,  who  claimed  to  be  acting  as 
deputy  sheriff  for  Boane  county,  with  an  execution  on  said  old  judgment,  which 
was  for  the  use  of  J.  M.  Laidley.  Said  Adam  Given  informed  said  Noyes  of 
the  bankrupt  proceedings,  and  that  said  debt  was  included  therein.  Noyes 
persuaded  the  said  Given  to  give  the  undertaking,  and  the  respondent  and  said 
Jones  to  become  sureties  therein,  by  alleging  and  insisting  that  no  possible 
harm  could  come  to  this  respondent  by  signing  the  same.  The  answer  then 
sets  forth  that  respondent  is  a  husband  and  parent,  and  resides  in  this  state, 
and  that  under  the  provisions  of  chapter  29,  Acts  of  1864,  he  had  filed  and 
recorded  the  deed  under  said  act,  designating  the  said  119  acres  as  a  ** home- 
stead. "  This  he  did  on  the  27th  day  of  March,  1869,  and  claims  the  said  home- 
stead as  exempt  under  said  act,  etc.  This  is  substantially  all  that  is  stated  in 
said  answer.  A  reply  in  writing  was  filed  to  this  answer  by  the  plaintiffs 
which  amounts  to  a  general  replication.  On  the  9th  September,  1874,  an 
amended  bill  was  filed  making  other  parties,  the  object  of  which  was  to  get 
in  the  legal  title  to  a  part  of  the  real  estate,  alleged  to  be  owned  by  the  de- 
fendant Isaac  Jones.  This  bill  also  alleges  that  the  said  bond,  of  date  Janu- 
ary 16,  1868,  was  returned  to  the  clerk's  office  from  which  the  execution  is- 
sued; that  £.  S.  Arnold,  survivor,  etc.,  appealed  from  a  judgment  dismissing 
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said  action,  and  the  appellate  court  reversed  the  judgment,  and  reminded  the 
case,  in  which  plaintiff^s  judgment  for  $647.14  was  afterwards  rendered  In 
August,  1877,  the  said  plaintiffs  filed  a  secoud  amended  bill,  in  which  they 
set  up  more  specifically  what  was  contained  in  the  original  bill.  In  this  bill 
they  say  that  the  bond  was  forfeited  on  the  first  Monday  in  March,  1868,  and 
was  returned  to  the  clerk's  office  from  which  the  writ  issued  within  30  days 
from  the  time  it  was  forfeited ;  that  in  December,  1868,  the  action  was  brought, 
and  on  the  first  Monday  in  January,  1869,  the  declaration  was  filed,  "and  the 
said  bond  was  then  and  there  again  returned  to  said  clerk's  office/'  The  bill 
also  alleges  that  the  homestead  deed  was  executed  on  the  27th  of  March,  1869, 
after  the  indebtedness  of  B.  Y.  Given  on  the  bond,  and  after  the  lien  had  at- 
tached, and  therefore  the  said  deed  is  void  as  to  the  judgment.  It  also  charges 
that  said  homestead  deed  was  made  with  intent  to  hinder,  delay,  and  defraud 
the  creditors  of  the  said  Given;  and  that  it  is  a  conveyance  which  is  not  upon 
consideration  deemed  valuable  in  law,  etc.  To  this  bill  the  defendants  Adam 
and  B.  V.  Given  demurred.  An  order  was  entered  in  the  cause  on  the  fourth 
day  of  September,  1878,  showing  the  filing  of  the  answer  of  Adam  Given  to 
the  amended  bill,  and  that  it  was  replied  to  generally.  No  other  order  except 
continuances  appears  to  have  been  made  until  the  27th  day  of  August,  1884, 
when  the  defendant  B.  V.  Given  filed  his  answer  to  the  amended  bills,  and 
Isaac  Jones  to  the  original  and  amended  bills;  and  the  plaintiff  took  time  to 
object  or  reply  thereto. 

In  addition  to  what  respondent  B.  Y.  Given  stated  in  his  answer  to  the 
original  bill,  he  has  recollected  and  states  that  "Noyes  asked  respondent  to 
sign  the  paper,  which  was  not  yet  filled  out,  but  in  blank,  fraudulently  rep- 
resenting that  respondent  should  never  be  affected  by  the  signing  of  the  paper. 
Respondent,  having  confidence  at  the  time  in  the  honesty  of  saidNoyes,  signed 
the  blank  paper,  which  Noyes  said  he  would  fill  out  with  the  conditions  herein 
before  referred  to.  Respondent  did  not  acknowledge  said  signature,  nor  never 
saw  the  said  paper  afterwards.  But  has  since  learned  an^  charges  that  said 
Noyes  inserted  forged  conditions  and  date  in  said  paper."  He  had  before  said: 
"Noyes  then  requested,  in  order  to  indemnify  himself,  as  he  represented,  the 
said  Adam  to  sign  a  paper  to  the  effect  that  said  property  would  be  safely  kept 
by  said  Adam  and  delivered  at;  the  court-house  of  Roane  county  some  time 
after,  provided  in  the  meantime  said  Adams  did  not  get  his  discharge  in 
bankruptcy."  This  answer  avers  that  the  supposed  bond  was  not  his  act; 
that  it  is  vitiated  by  fraud  and  forgery.  It  further  states,  (after  11  years,) 
"that  he  never  had  notice  of  the  alleged  proceedings  at  law  in  Kanawha  county 
against  him  and  his  co-defendants;  that  he  never  employed  counsel  in  such 
Ciise,  and  never  had  any  one  else  do  so  for  him ;  that  if  any  one  else  did  so,  it 
was  without  his  consent,  or  knowledge,  or  subsequent  ratification;  for  he  had 
never  had  notice  of  the  alleged  action,  by  judicial  process  or  otherwise,  and 
so  it  would  have  been  great  folly  in  him  to  waive  notice  and  put  himself  to  the 
expense  of  a  lawsuit  gratuitously.  He  avers  there  is  no  liability  on  the  part 
of  Adam  Given,  the  principal  in  the  bond,  and  therefore  there  can  be  none  on 
his  sureties,  and  that  the  discharge  in  bankruptcy  of  said  Given  Inures  to  the 
benefit  of  respondent;  that  he  is  advised  that  the  alleged  forthcoming  bond, 
not  being  taken  on  an  execution,  is  a  nullity  as  such,  and  had  not  the  quali- 
ties or  properties  of  such  a  statutory  bond;  that  it  is  not  true  that  said  bond 
was  ever  returned  to  the  clerk's  office  of  Kanawha  county,  whence  it  issued,  or 
that  it  was  ever  filed  there.  He  denies  that  the  homestead  deed  was  made  with 
intent  to  hinder,  delay,  or  defraud  his  creditors,"  etc.  Isaac  Jones  made  his 
first  appearance  in  this  cause  on  the  6th  day  of  September,  1877,  when  he  de- 
murred to  the  amended  bill.  This  was  nearly  five  years  after  the  institution 
of  the  suit.  He  waited  until  the  27th  day  of  August,  1884,  nearly  seven  years 
longer,  when  he  filed  his  answ^er  to  the  original  and  amended  bills.  In  his 
answer  he  says:    That  Noyes  deceived  him  into  signing  the  bond  by  telling 
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him  Adam  Given,  the  principal,  had  taken  the  benefit  of  the  bankrupt  law. 
That  Noyes  produced  a  writ  of  venditioni  exponas  issued  from  the  clerk's 
office  of  the  circuit  court  of  Kanawha  county.  Said  Noyes  claimed  to  be  act- 
ing as  the  agent  of  J,  M.  Laidley,  wlio  he  represented  owned  the  said  debt 
against  Adam  Given.  That  he  pretended  to  sympathize  with  Adam  Given, 
but  said  it  was  liis  duty  to  take  a  bond  for  his  own  protection,  conditioned  for 
the  delivery  of  the  property  to  keep  Given  from  squandering  the  property,  but 
that  Given  would  get  his  discharge  in  bankruptcy,  and  that  would  be  an  end 
of  the  whole  matter.  That  being  pressed,  he  signed  a  bond  in  blank,  for  the 
delivery  of  the  property  "at  the  March  court  of  Hoane county,  1867  or  1868," 
as  respondent  then  remembered.  That  when  March  court  drew  near,  re- 
spondent engaged  one  James  Frail  to  help  deliver  said  property,  but  Noyes. 
to  respondent's  surprise,  informed  him  the  bond  was  then  foi-feited.  He  fur- 
ther avers  that  said  Noyes  was  not  authorized  to  fill  up  the  blank  bond,  but 
that  he  did  so  fill  it  up  "  with  a  false  and  forged  date,  and  contained  false  and 
forged  conditions,  which  respondent  never  agreed  to;"  that  he  heard  no  more 
of  the  matter  for  two  or  three  years,  and  had  forgotten  it,  when,  to  his  sur- 
prise, some  time  in  1872  or  1873,  an  execution  was  presented  to  him  purport- 
ing to  have  been  issued  upon  a  judgment  recovered  on  said  bond.  He  denies 
that  he  had  any  notice  by  service  of  process  or  otherwise  of  action  on  said 
bond;  and  that  all  the  defendants  in  that  action  lived  in  Iloane  county,  and 
the  cause  of  action  did  not  arise  in  Kanawha  county.  Denies  that  he  ever 
employed  counsel  or  directly  or  indirectly  authorized  any  other  pereon  to  em- 
ploy counsel  for  him  in  any  action  on  said  bond  in  Kanawha  county  or  else- 
where. Denies  that  the  record  of  said  judgment  shows  that  respondent  was 
served  with  process,  or  appeared  in  Siiid  action;  and,  as  proof  of  this,  exhib- 
its a  copy  of  the  judgment,  which  shows  that  "on  motion  of  the  plaintiff,  he 
hath  leave  to  withdraw  his  special  replication  to  the  defendant's  special  plea, 
and  the  plaintiff  now  demurs  to  the  said  special  pleas;  and  there  being  no  ap- 
pearance for  the  defendants,  the  court  takes  time  to  consider  of  the  mutters  of 
law  arising  thereon."     This  was  on  the  10th  day  of  July,  1872, 

On  the  15th  day  of  July,  1872,  the  order  then  states  "the  court,  on  consid- 
ering the  matters  of  law  arising  on  the  special  plea  of  the  defendants,  doth 
sustain  the  demurrer  thereto;  and  the  plaintiff,  being  now  entitled  to  a  final 
judgment,  it  is  therefore  considered,"  etc.  The  answer  further  denies  that 
the  respondent  had  any  notice  whatever  of  the  alleged  proceedings  in  the  su- 
preme court  of  appeals,  but  has  since  been  informed  that  the  record  was  so 
garbled  as  presented  to  the  court,  and  found  to  be  so  imperfect  and  wanting 
in  legal  requirements  as  to  plaintiff's  declaration  and  other  parts  of  said  record, 
that  the  judgment  was  reversed,  and  the  case  remanded;  that  by  reference  to 
Exhibit  R,  it  will  be  seen  that  no  appearance  whatever  was  made  either  by 
Adam  Given,  B.  Y.  Given,  or  the  respondent  in  the  action  in  Kanawha 
county,  after  the  case  was  remanded  to  the  court  Denies  that  Exhibits 
Nos.  1  and  2,  filed  with  the  bill,  which  show  that  the  suit  was  against  all 
these  three  defendants,  were  correct.  The  respondent  says  that  neither  I.  B. 
Swann  nor  J.  S.  Swann  had  authority  to  appear  for  him  and  sign  his  name  to 
any  plea,  and  that  said  appearance,  if  any  was  made,  was  a  fraud  upon  his 
rights;  that  he  would  have  appeared  and  defended  his  rights,  if  he  had  been 
served  with  process;  that  he  had  a  good  defense,  etc.  The  exhibits  with  the 
bill  show  that  I.  B.  and  J.  S.  Swann  appeared  for  all  the  defendants  and  filed 
three  special  pleas  to  which  their  names  are  signed  by  counsel.  The  answer 
denies  that  said  bond  was  returned  to  the  clerk  of  the  circuit  court  of  Kan- 
awha county,  or  was  ever  entered  by  him  as  an  official  paper;  that  said  bond 
never  was  a  lien  on  respondent's  property,  and  never  had  the  force  of  a  judg- 
ment against  him.  That  by  section  1  of  chapter  189,  Code  1860,  the  sheriff 
or  other  officer  levying  a  writ  otjien  facias  or  distress  warrant  only  could 
take  such  a  bond  as  was  taken  by  said  Noyes.    That  the  second  section  pro- 


Digitized  by 


Google 


446  80UTHEASTEBN  BEFOBTEB.  [\V.Va« 

vides  that  if  the  oondition  of  such  bond  be  not  performed  the  officer,  unless 
payment  be  made  of  the  amount  due  on  the  execution  or  warrant,  shall  within 
80  days  after  the  bond  is  forfeited  return  it  with  the  execution  or  warrant  to 
such  court  or  the  clerk's  office  of  such  court  as  is  prescribed  by  the  twenty- 
seventh  section  of  chapter  49.  As  a  horse  was  ordered  to  be  sold,  the  sale  had 
to  be  made  in  front  of  the  court-house  of  Roane  county.  Id.  c.  49,  §  88.  And 
the  condition  of  said  supposed  bond  is  for  the  delivery  of  the  property  at  said 
Koane  court-house,  to  be  sold,  not  under  &  fieri  facias,  but  under  a  writ  of 
venditioni  eosponas.  That  the  bond  in  controversy  is  not  in  contemplation  of 
law  such  a  forthcoming  bond  as  may  be  made  to  have  the  force  of  a  judgment 
under  section  2,  c.  186,  Code  I860.  That  the  provision  for  giving  to  a  forth- 
coming bond  the  force  of  a  judgment  is  in  derogation  of  the  common  law, 
and  must  be  strictly  construed,  which  was  not  done  in  this  case;  so  that  said 
bond  never  became  a  lien  on  the  real  estate  of  the  parties  who  signed  the 
same.  Tliat  such  delivery  bond  as  might  be  taken  under  the  writ  of  vendi- 
tioni exponas  is  not  such  forthcoming  bond  as  could  create  such  lien,  and 
would  make  a  *' case  not  specially  provided  for,"  and  such  bond  should  have 
been  returned  to  the  court  by  which  Noyes  was  appointed  or  in  which  he 
qualified,  to-wit,  the  circuit  court  of  Koane  county.  Section  27,  c.  49,  Code 
1860.  He  then  says  the  debt  was  proved  in  the  bankruptcy  proceedings, 
which  he  says  he  will  procure  and  file,  "together  with  the  discharge  of  said 
Adam  Given  in  bankruptcy,"  etc.  There  is  an  answer  copied  in  the  record 
which  in  the  body  of  it  purports  to  be  the  answer  of  B.  V.  Given,  but  is  by 
counsel  signed  "Adam  Given,"  and  is  sworn  to  by  B.  V.  Given.  There  is 
no  order  tiling  this  answer,  unless  it  be  regarded  as  the  answer  of  Adam 
Given.  It  appears  that  it  was  sworn  to  on  the  11th  day  of  October,  1873.  A 
certiorari  vf 'da  issued  to  bring  up  the  answer  of  "Adam  Given,"  in  answer  to 
which  the  clerk  of  the  circuit  court  of  Roane  county  returns  the  original  of 
this  answer,  and  says  if  this  is  not  the  answer  of  Adam  Given,  then  there  is 
no  answer  of  his  in  this  cause.  This  answer  denies  the  recovery  of  the  judg- 
ment; denies  the  existence  of  the  bond;  denies  that  the  bond  was  ever  re- 
turned to  the  clerk's  office  of  the  circuit  court  of  Kanawha  county;  denies 
that  any  suit  was  ever  brought  on  the  bond;  denies  that  the  record  of  such 
action  copied  in  this  record  is  true;  avera  that  the  homestead  deed  Was  ever 
recorded  before  any  debt  or  lien  was  in  existence  against  him ;  denies  said 
homestead  deed  was  made  to  hinder,  delay,  or  defraud  the  creditors  of  phiin- 
tiff;  denies  said  deed  is  void  as  to  plaintiff's  claim;  denies  that  it  is  a  convey- 
ance not  upon  consideration  deemed  valuable  in  law;  and  denies  plaintiff's 
claim  was  in  existence  when  said  deed  was  made.  If  this  answer  were  or 
not  a  part  of  the  record  it  would  be  immaterial,  as  all  the  points  that  could  be 
considered,  which  it  raises,  have  been  presented  by  the  other  answers,  on 
which  the  decree  was  in  part  based.  On  the  27th  day  of  November,  1885, 
the  cause  was  heard  on  the  original  bill  and  on  the  two  amended  bills  upon 
the  separate  answers  of  said  B.  V.  Given  to  the  original  and  to  each  of  said 
amended  bills;  on  the  answer  of  Isaac  Jones  to  the  original  and  amended  bills; 
and  on  replication  to  each  of  said  answers,  and  upon  the  depositions,  exhibits, 
and  proofs  filed  by  defendants;  also,  upon  the  answers  of  the  other  defend- 
ants and  replications  thereto,  and  on  consideration  whereof  the  original  and 
amended  bills  were  dismissed  as  to  the  defendants  B.  V.  Given  and  Isaac 
Jones,  with  costs;  and  as  to  the  other  defendants  the  cause  was  retained. 
From  this  decree  the  plaintiff  appealed. 

It  is  strange  that  after  the  defendant  Isaac  Jones  had  made  such  reckless 
averments  as  to  not  being  summoned  to  answer  the  action  at  law,  and  In  not 
employing  or  authorizing  the  employment  of  counsel  to  appear  for  him,  he 
should  be  content  in  his  deposition,  without  the  slightest  corroboration,  in 
saying,  after  speaking  of  the  execution  of  the  bond:  "1  never  heard  anything 
more  about  it  until  there  was  an  execution  come  here  from  Kanawha  county. 
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and  I  was  astonished  and  went  clear  to  Charleston  to  see  about  it;  and  Swann 
McWhorter  et  al,  told  me  that  he  Laidley  and  his  allies  had  taken  an  appeal 
to  the  supreme  court.  I  then  asked  them  if  there  was  no  redress  for  me  at 
all.  They  said  there  was  none."  In  answer  to  the  question,  if  he  had  any 
notice  of  the  case  being  taken  to  the  Isupreme  court,  answered  "None.  It 
took  me  with  astonishment  when  I  heard  it.'*  B.  Y.  Given  in  his  deposition 
says  not  one  word  on  the  subject. 

Whether,  under  any  circumstances  where  fraud  is  clearly  alleged  and  proved, 
whereby  a  judgment  was  recovered  without  service,  and  counsel  appeared  for 
such  defendants  without  authority,  a  court  of  equity  would  set  aside  such 
judgment,  need  not  here  be  considered.  Certainly  such  relief  would  not  l>e 
granted  upon  the  averments  and  proofs  appearing  in  this  record.  The  rec- 
ords of  a  court  are  too  sacred  to  be  thus  trifled  with.  As  to  the  bankruptcy 
of  the  defendant  Given,  there  is  no  proof,  and  that  question  will  not  here  be 
considered.  As  to  the  alleged  fraudulent  representations  of  A.  Noyes,  by 
which  it  is  averred  the  defendants  were  induced  to  sign  the  bond,  nothing 
need  be  said,  as  there  is  no  proof  connecting  the  plaintiff  with  such  repre- 
sentations. There  is  no  sufficient  proof  of  the  charge  that  the  bond  was  not 
filled  up  as  agreed,  even  were  that  a  proper  subject  of  inquiry  here.  As  to 
the  defendant  Jones,  it  can  make  no  difference  whether  the  bond  was  prop- 
erly returned  to  the  clerk's  office,  and  thus  was  made  to  have  the  force  of  a 
judgment,  or  not,  as  the  judgment  in  an  action  on  the  bond  was  afterwards 
recovered  against  him,  and  is  a  lien  binding  his  real  estate.  But  how  stands 
the  case  as  to  B.  V.  Given?  It  is  claimed  that  the  bond  was  never  returned 
to  the  clerk's  office,  so  as  for  that  reason  to  have  the  force  of  a  judgment. 
Section  2,  c- 189,  Code  1860,  which  governs  this  case,  provides;  "If  the  con- 
dition of  such  bond  be  not  performed,  the  officer,  unless  payment  be  made  of 
the  amount  due  on  the  execution  or  warrant,  ♦  ♦  ♦  '  shall  within  thirty 
days  after  the  bond  is  forfeited,  return  it  with  the  execution  or  warrant  to 
such  court,  or  to  the  clerk's  office  of  such  court,  as  is  prescribed  by  the  twenty- 
seventh  section  of  chapter  forty-nine.  •  The  clerk  shall  indorse  on  the  bond 
the  date  of  its  return;  and  against  such  of  the  obligors  therein  as  maybe 
alive  when  it  is  foi-feited  and  so  returned  it  shall  have  the  force  of  a  judg- 
ment. But  no  execution  shiiU  issue  thereon  under  this  section."  Same  as 
section  2,  c.  189,  Code  1849,  p.  720;  substantially  the  same  as  section  3.  c.  142, 
p.  675,  Code  1868,  and  section  3,  c.  142,  p.  876,  Code  1887.  Section  9  provides 
that  "upon  the  return  of  such  bond  to  the  clerk's  office  in  the  manner  pre- 
scribed by  the  second  section  of  this  chapter,  it  shall  be  the  duty  of  the  clerk 
to  indorse  thereon  the  date  of  such  return,  and  to  record  in  a  book  to  be  kept 
by  him  for  the  pui-pose,  the  date  of  such  bond,  the  amount  of  the  penalty 
thereof,  the  amount  the  payment  whereof  will  discharge  such  penalty,  and 
the  names  of  the  obligee  and  obligor  to  such  bond.  For  which  service  the 
clerk  shall  be  entitled  to  a  fee  of  thirty  cents ;  and  such  bond,  when  so  re- 
turned to  the  clerk's  office  aforesaid,  shall  constitute  a  lien  on  the  real  estate 
of  the  obligor."  This  section  was  enacted  in  1857-58,  and  applies  to  bonds 
taken  by  constables  on  executions  issued  by  a  justice.  But  I  cite  it  to  show 
that  the  legislature  in  that  case  distinctly  indicated  when  such  forfeited  bond 
should  constitute  a  lien  on  the  obligor's  renl  estate.  Section  16,  c.  134,  Code 
1819,  vol.  1,  p.  530,  among  other  things,  declared:  "Such  sheriff  or  officer 
shall  return  the  bond  to  the  office  of  the  clerk  of  the  court  from  whence  the 
execution  issued,  to  be  there  safely  kept,  and  to  have  the  force  of  a  judgment. " 
In  Jones  v.  MyricTca  Bx'rs,  8  Grat.  210,  Baldwin,  J.,  said:  "The  q^uasi 
judgment,  was  like  other  judgments,  to  be  deposited  in  the  clerk's  office,  where 
it  could  be  seen  and  inspected  by  all  persons  interested  in  the  subject;  whereas, 
if  it  took  its  force  as  a  judgment  lien  from  the  time  of  the  forfeiture,  it  might 
be  held  up  to  the  great  prejudice  of  creditors  and  purchasers  for  many  years, 
and  that  by  the  act  of  the  plaintiff  himself;  for,  by  the  seventeenth  section  of 
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the  same  statute,  it  was  made  the  duty  of  the  sheriff  to  deliver  the  bond  to 
the  plaintiff,  if  required,  and  there  was  no  period  of  limitation  to  the  award 
of  execution. "  The  execution  in  that  case,  says  Judge  Baldwin,  "  was  levied 
and  the  forthcoming  bond  taken  on  the  25th  of  October,  1827,  and  the  bond 
forfeited  on  the  first  Thursday  in  December.  1827,  and  execution  thereupon 
awarded  by  the  court  on  the  28th  day  of  April,  1828.  The  forthcoming  bond 
must  be  regarded  as  returned  on  the  28th  day  of  April,  1828.  when  the  motion 
for  award  of  execution  was  made  upon  it;  there  being  no  evidence  that  it  was 
returned  at  an  earlier  day."  In  Lipsoomh^s  AdmW  v.  Bavin*  AdmW,  4  Leigh, 
305,  Tucker,  P.,  said:  "The  filing  previous  to  the  motion  is  not  indeed  es- 
sential to  it,  {Eppea^s  Ex*r8  v.  Colley,  2  Munf.  523;)  but  the  bond  must  be 
filed  when  the  judgment  is  given,  and  until  filed  it  will  not,  I  presume,  have 
the  force  of  a  judgment.  Were  it  otherwise,  then  newly-created  judgments, 
instead  of  being  deposited  in  a  fixed  and  known  office  for  examination  and  as 
notice  to  all  concerned,  would  be  ambulatory  in  the  pockets  of  the  plaintiffs 
or  the  sheriffs,  to  the  great  prejudice  of  executors  and  administrators  who 
must  look  to  them  as  debts  of  superior  dignity,  and  to  the  entrapping  of  pur- 
chasers of  lands  of  the  debtor,  or  his  sureties,  which  would  be  overreached  by 
these  judgments  in  ambuscade."  In  Land  Co.  v.  Calhoun,  16  W.  Va.  361,  it 
was  held  that  "though  the  forthcoming  bond  be  left  at  the  clerk's  office  before 
it  is  forfeited,  yet,  if  i\\e  property  is  not  produced  on  the  day  of  sale,  the  officer 
may  have  the  clerk  indorse  it  as  filed  in  the  office  after  the  day  of  sale,  and  it 
will  operate  as  a  judgment  as  if  actually  returned  to  the  oflice  after  the  day  of 
sale."  The  purpose  of  the  statute  is  that  such  forfeited  bonds,  before  they 
can  have  the  force  of  judgments  so  as  to  create  liens  on  the  real  estate  of  the 
obligors,  must  be  returned  to  the  clerk's  office  where  they  are  filed  for  the  pur- 
pose, as  clearly  appears  by  the  statute,  of  giving  notice  to  all  persons  inter- 
ested therein.  In  Jones  v.  Myrick's  Ex^rs,  supra,  it  was  held  that  a  forth- 
coming bond  forfeited  has  the  force  of  a  judgment,  so  as  to  create  a  lien 
on  the  lands  of  the  obligors,  only  from  the  time  the  bond  is  returned  to  the 
clerk's  office;  and  where  there  is  no  ev-idence  that  it  was  returned  to  the  clerk's 
office  before  the  day  on  which  there  was  an  award  of  execution  thereon  by  the 
court,  it  will  be  regarded  as  having  been  returned  to  the  office  on  that  day. 
At  the  time  that  decision  was  rendered  the  statute  did  not  require  that  the 
clerk  should  indorse  the  date  of  the  return  on  the  bond.  By  the  Cotle  of  1860, 
which  governs  this  case,  section  2  of  chapter  189  provides:  "The  clerk  shall 
indorse  on  the  bond  the  date  of  its  return;  and  against  such  of  the  obligors 
therein  as  may  be  alive  when  it  is  forfeited,  and  so  returned  it  shall  have  the 
force  of  a  judgment."  The  statute  does  not  say  that  against  such  of  the  ob- 
ligors as  may  be  alive  "when  it  is  forfeited  and  so  returned  and  indorsed  by 
the  clerk  it  shall  have  the  force  of  a  judgment,"  but  the  language  is,  "When 
it  is  forfeited  and  so  returned."  This  clearly  shows  that  the  requirement  that 
the  clerk  shall  indorse  the  date  of  the  return  is  directory,  like  the  requirement 
that  he  shall  index  the  recordation  of  deeds.  Therefore,  when  the  bond  was 
forfeited  and  returned  to  the  clerk's  office,  if  it  was  a  good  statutory  bond,  it 
had  the  force  of  a  judgment  against  the  obligors  then  alive.  When  was  the 
bond  before  us  returned  to  the  clerk's  office?  As  the  record  shows,  "by 
agreement  of  the  defendants,  the  copy  made  by  M.  W.  Ridd,  clerk  of  this  court, 
marked  *F.  F.'  as  a  copy  of  the  original  forthcoming  bond,  and  the  indorse- 
ment thereon  mentioned  in  the  case  of  £nos  Arnold,  survivor,  etc.,  against 
Adam  Given  and  others,  in  the  circuit  court  of  Kanawha  county,  is  filed  in 
this  cause  to  be  used  in  this  cause  as  it  might  be  if  it  were  properly  certified 
to  be  a  true  copy  of  said  bond  by  the  clerk  of  the  circuit  court  of  Kanawha 
county."  Then  follows  the  bond  with  the  indorsement.  The  indorsement  is 
as  follows:  "Notice  proved  and  docketed  in  court  10  October,  1868,  and  mo. 
to  quash."  This  means  that  a  notice  had  been  given  to  defendants  that  on  the 
10th  day  of  October,  1868,  the  plaintiff  would  move  for  an  award  of  execution 
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on  the  bond ;  and  that  on  that  day  the  notice  was  proved  as  having  been  served, 
and  the  motion  for  award  of  execution  docketed,  and  the  defendants  appeared 
and  moved  to  quash.  This  shows  clearly  tliat  t'he  bond  had  been  returned, 
and  was  then  in  the  clerk's  office,  and  from  that  day  it  had  the  forceof  a  judg- 
ment against  the  obligors  then  alive,  if  the  bond  was  a  good  statutory  bond. 
It  is  claimed  it  Is  not  a  good  statutory  bond,  because  it  was  taken  on  ven- 
ditioni exponas.  The  law  (section  1,  c.  189,  Code  1860)  declares  that  "the 
sheriff  or  other  officer  levying  a  writ  of  fieri  facias  or  distress  warrant"  may 
take  from  the  debtor  a  bond,  etc.  The  fieri  facicu  had  been  levied,  but  the 
goods  not  sold.  The  return  day  of  the  fieri  facias  was  passed,  and  the  ven- 
ditioni exponas' vf as  nothing  more  than  the  authority  to  expose  for  sale  the 
goods  levied  on  under  the^.  fa.  It  was  a  continuation  of  the  fifa,^  or  rather 
the  goods  were  to  be  exposed  to  sale  by  virtue  of  the  levy  of  the  fi.  fa.  The 
bond  had  been  quashed  by  the  court,  and  on  writ  of  error  this  court  said,  "it 
could  find  nothing  in  the  record  to  warrant  the  Judgment, "  and  the  judgment 
was  reversed,  and  the  case  remanded.  Arnold  v.  Given*  5  W.  Ya.  257.  The 
bond  was  properly  taken  when  the  goods  were  about  to  be  exposed  for  sale 
under  the  venditioni  exponas.  This  bond  then  liad  the  force  of  a  judgment 
-  against  the  obligors,  for  they  were  then  living,  and  was  a  lien  on  their  real 
estate  from  the  10th  day  of  October,  1868. 

Was  this  judgment  a  paramount  lien  on  the  property  of  B.  T.  Given, — 
the  119  acres  set  apart  as  a  homestead?  It  is  not  necessary  to  inquire  into 
the  validity  of  tlie  homestead  so  set  apart,  if  the  judgment  on  the  forth- 
coming bond  is  prior;  for  in  this  case  it  does  not  appear  that  there  are  any 
other  liens  on  B.  V.  Given's  property.  The  homestead  deed  or  declaration 
was  recorded  on  the  27th  day  of  March,  1869.  Section  7,  c.  29,  Acts  1864, 
p.  18,  provided  that  "a  husband  or  parent  residing  in  this  state  may  hold  as 
a  homestead  real  estate  not  exceeding  five  hundred  dollars  in  value,  to  be  ex- 
empt from  execution  or  other  process,  for  any  debt,  contract,  or  liability  in- 
curred after  the  first  day  of  June,  1864."  By  section  8  of  the  same  chapter 
it  is  provided,  "but  no  real  estate  shall  be  exempted  as  aforesaid  unless  it 
is  set  forth  in  the  conveyance  by  wliich  the  title  is  acquired,  or  in  the  will 
devising  the  same,  that  it  is  intended  to  be  held  as  a  homestead  by  the  per- 
son to  whom  it  is  thereby  conveyed  or  devised;  or  unless,  after  the  title  is 
acquired,  such  intent  is  declared  by  writing,  signed  and  acknowledged  for 
record,  by  the  owner,  and  duly  admitted  to  record  in  the  county  wherein 
such  real  estate  is  situated;  and  such  exemption,  unless  by  devise,  shall  take 
effect  only  from  the  time  the  deed  or  writing  setting  forth  or  declaring  the 
intent  aforesaid  is  duly  admitted  to  record  in  the  proper  county."  Section  17 
of  the  same  act  declares  that  "no  exemption  under  this  act  shall  affect  or  im- 
pair any  prior  lien  on  any  real  or  personal  estate,  or  any  claim  for  the  pur- 
chase money  thereof,  or  for  work  or  labor  performed  as  a  domestic:  nor  shall 
anything  in  this  act  contained  exempt  any  property  from  taxation,  or  from 
sale  for  taxes."  Of  courae,  by  the  very  terms  of  the  statute  the  writing 
designating  the  homestead  was  to  have  no  effect  until  it  was  recorded  in  the 
proper  county  Taking  the  different  sections  I  have  quoted,  it  means  it  is  to 
have  no  effect  until  recorded,  and  when  recorded,  it  shall  not  affect  prior 
liens,  etc.  We  have  seen  that  the  forfeited  forthcoming  bond  had  the  force 
of  a  judgment  lien  on  the  real  estate  of  B.  Y.  Given  from  the  10th  day  of 
October,  1868.  His  declaration  of  homestead  was  not  recorded  until  the  27th 
day  of  March.  1869.  So  the  judgment  lien  is  not  defeated  by  the  homestead, 
but  the  homestead  is  liable  to  be  subjected  to  the  payment  thereof. 

The  court  erred  in  dismissing  the  bill  as  to  the  defendants  Isaac  Jones  and 
B.  y.  Given,  and  the  decree  is  therefore  reversed,  and  the  cause  remanded 
for  further  proceedings. 

Grren.  Snyder,  and  Woods,  JJ.,  concurred. 
v.5s.E.no.7 — 29 
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(30  W.  Va.  774)  ^ 

Seborn  v.  Beokwith. 
{.Supreme  CauH  of  Appeals  of  West  Vvrginia.    February  11, 1888,) 

1.  Limitation  or  AonoNS— Plbadinq  thb  Statute. 

The  statute  of  limitations,  to  be  of  any  avail  to  the  defendant  in  a  suit,  must  be 
pleaded,  or  otherwise  relied  upon.* 

2.  HUSBAXD  AND  WiFE— SEPARATE  TrUST-EsTATE— POWERS  OF  TRUSTEE. 

If  a  deed  to  a  trustee  to  hold  property  for  the  sole  and  separate  use  of  a  married 
woman,  does  not,  expressly  or  oy  necessary  implication,  authorize  the  trustee  to 
sell  or  incumber  the  trust  subject,  any  deed  or  mortgage  executed  by  him  convey- 
ing the  property,  or  placing  an  incumbrance  upon  it,  will  be  void. 
8.  Same— Separate  Estate— Liability. 

If  a  person,  for  a  married  woman,  borrows  money,  and  executes  a  note  therefor 
to  the  lender,  and  signs  his  own  name  thereto,  designating  himself  as  trustee  for 
her,  she  will  not  be  bound  by  such  note. 
4.  Same. 

And  in  such  case,  If  the  party  so  designates  himself  as  her  trustee,  when  in  fact 
he  is  not,  and  so  borrows  trie  money,  ana  with  it  pays  the  purchase-money  notes  ex- 
e<nited  for  purchase  money  for  her  separate  estate,  the  lender  of  the  money  cannot 
charge  her  separate  estate  "tor  the  payment  thereof,  although  she  may  have  requested 
the  party  to  borrow  the  money  for  that  purpose. 
6.  Pleading — Amendment — Scope  of. 

A  party,  under  the  privilege  of  amending,  cannot  introduce  new  matter  which 
would  make  an  entirely  new  suit  for  a  dinerent  purpose,  and  contradicting  the 
grounds  for  relief  set  up  in  his  original  bill. 
{Sylliibus  by  the  Cov/rL) 

Appeal  from  circuit  court.  Upshur  county;  John  Brannon,  Judge. 
W.  G,  Bennett,  for  appellant.    F,  A.  Seborn,  for  appellee. 

Johnson,  P.  J.  In  1875,  the  plaintiff,  F.  A.  Sebom,  executor  of  the  last 
will  of  William  Grabtree,  filed  his  bill  in  the  circuit  court  of  Upshur  county 
against  Eli  B.  Beckwith,  and  Sarah  A.,  his  wife;  A.  C.  Howard;  Charles 
Bayne;  John  8.  Fisher;  George  W.  Howard,  in  his  own  right;  Walter  B. 
Brooks,  assignee  in  bankruptcy  of  George  W.  Howard,  bankrupt;  George  W. 
Howard,  John  H.  Cole,  and  Henry  F.  Sherman,  late  partners  as  Howard,  Cole 
&  Co.,  bankrupts;  and  James  Buckingham,  assignee  of  Eli  B.  Beckwith, 
bankrupt.  The  bill  alleges  that  on  the  20th  day  of  July,  1860,  John  S.  Fisher, 
in  consideration  of  $2,200,  payable  out  of  the  separate  estate  of  said  Sarah  A. 
Beckwith,  payable  in  three  payments  of  $723.83^  each,  in  18,  27,  and  36 
months,  each  from  23d  day  of  August,  1859,  conveyed,  with  covenants  of 
general  warranty,  to  said  Charles  Bayne,  as  trustee  of  said  Sarah  A.  Beckwith, 
1,420  acres  3  roods  and  9  poles  of  land  in  said  county;  and  exhibits  a  copy  of 

the  deed.     That  on  the day  of ,  John  S.  Fisher  was  paid,  in  full, 

said  purchase  money  out  of  the  separate  estate  of  said  Sarah  A.  Beckwith. 

That,  by  an  order  made  by  the  circuit  court  of  Upshur  county  on  the 

day  of :,  A.  C.  Howard  was  appointed  a  trustee  for  Sarah,  in  the  room 

of  Charles  Bayne;  and  exhibits  a  copy  of  said  order.  That  on  the  20th  day 
of  February,  1865,  said  A.  C.  Howard,  as  trustee  of  said  Sarah,  and  at  her 
request,  and  for  her  sole  benefit,  executed  his  note  for  82.760  to  said  William 
Crabtree,  by  which,  one  year  after  date,  he  promised  to  pay  to  said  Crabtree 
the  said  sum,  with  interest  from  date.  That  on  the  18th  day  of  Ma)%  1865, 
the  order  appointing  said  Howard  trustee  was  made.  That  the  interest  on 
said  note  was  paid  to  said  Crabtree  to  the  20th  day  of  February,  1869.  That 
on  the  5th  day  of  February,  1870,  said  Howard,  as  said  trustee,  at  the  request 
of  said  Sarah  A.  Beckwith,  and  for  her  sole  use  and  benefit,  in  consideration 

>  As  to  when  the  statute  of  limitations  must  be  specially  pleaded,  see  Chellis  v.  Coble, 
(Kan.)  15  Pac.  Rep.  505.  Concerning  the  necessity  and  manner  of  pleading  the  statute, 
see  Merriam  v.  Miller,  (Neb.)  S4  N.  W.  Rep. 625,  and  note;  Hayt  v. Hunt,  (Colo.)  15 Pac. 
Rep.  410;  Piper  v.  Hoard,  (N.  Y.)  18  N.  E.  Rep.  632;  Cameron  v.  Cameron,  (Ala.)  3 
South.  Rep.  146. 
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of  said  Crabtrce,  at  the  request  Of  said  Sarab,  extending  the  time  of  the  pay 
nient  of  said  note  until  the  1st  day  of  August,  1870,  executed  a  mortgage  to 
said  Crabtree  on  said  land  to  secure  the  payment  of  said  note.  A  copy  of  the 
mortgage  is  also  exhibited.  It  then  sets  up  a  ciSim  of  said  assignee  in  bank- 
ruptcy of  Howard,  Cole  &  Co.  against  said  EliB.  and  Sarah  Beckwith,  amount- 
ing to  over  $5,000.  The  bill  denies  that  said  Sarah  signed  said  note,  the  ev- 
idence of  said  claim.  It  alleges  said  assignee  instituted  proceedings  in  chan- 
cery on  attachment,  to  subject  said  land  to  the  payment  of  said  claim.  It 
alleges  the  death  of  Crabtree,  and  the  appointment  of  plaintiff  by  the  will  of 
said  Crabtree;  that  said  will  was  probated  in  Upshur  county,  and  in  said 
countyhe  qualified  as  executor;  and  exhibits  the  will  and  probate,  with  a  copy 
of  his  qualiticution  as  executor.  He  alleges  that,  at  the  time  of  the  execution 
of  the  said  mortgage,  the  legal  title  to  said  land  wa3in  A.  C.  Howard,  trustee; 
that  Sarah  A.  Beckwith  was  the  equitable  owner  thereof.  The  plaintiff  "fur- 
ther says  that  said  note,  executed  to  said  William  Crabtree  as  aforesaid,  and 
said  mortgage,  are  both  founded  on  valuable  consideration,  and  were  not  made, 
nor  was  either  of  them,  with  intent  to  hinder,  delay,  or  defraud  the  creditors 
of  either  said  Eli  B.  Beckw^ith,  or  of  Sarah  A.  Beckwith,  or  any  other  person 
or  persons;"  that  said  mortgage  is  a  lien  upon  said  tract  of  land,  and  has  pri- 
ority over  said  claim  of  said  assignee,  and  thiat  said  note  to  said  Howard,  Cole 
&  Co.  is  not  a  cjiarge  on  said  land.  The  bill  prays  tliat  said  land  be  sold,  and 
the  proceeds  applied  to  the  payment  of  said  mortgage,  and  for  general  relief. 
The  defendant,  Sarah  A.  Beckwith,  denies  that  Charles  Bayne  was  by  any 
proper  proceeding  removed  from  his  trusteeship.  She  denies  that  A.  C.  How- 
ard, as  her  trustee,  at  her  request,  and  for  her  sole  use  and  benefit,  executed 
his  note  to  said  Crabtree  for  said  sum  of  $2,750.  She  denies  that  she  paid  any 
interest  on  said  note.  She  denies  that  she  ever  executed  a  mortgage  on  her  land 
to  William  Crabtree;  and  also  denies  that  A.  C.  Howard,  as  her  trustee,  had 
any  authority  from  her  to  execute  such  mortgage.  She  denies  that  she  is  at 
all  indebted  to  the  estate  of  William  Crabtree,  and  denies  that  such  executor 
holds  any  lien  on  her  land;  that  nothing  Howard  did  could  create  a  lien  on 
her  land.  The  plaintiff  hied  an  amend^  bill,  in  which  he  sought  to  show 
Sarah  A.  Beckwith.  had  no  separate  estate,  und  to  repudiate  the  grounds  set 
up  in  the  original  bill;  and  alleges  the  said  deed  to  Bayne,  as  trustee  for  Sarah 
A.  Beckwith,  was  made  in  fraud  of  the  creditors  of  Eli  B.  Beckwith,  and 
that  Crabtree  furnished  the  money  which  was  paid  to  Fisher  to  take  up  the 
notes  of  Eli  B.  Beckwith  for  the  ptirchase  money;  and  prayed  that  he  might 
be  subrogated  to  the  rights  of  Fisher,  and  sell  said  land  to  pay  the  purchase 
money.  Depositions  were  taken,  which  clearly  show  that  the  money  was 
borrowed  of  Crabtree  by  Howard,  the  brother  of  Mrs.  Beckwith,  and  by  Mrs. 
Beckwith's  consent,  and  the  notes  signed  by  Howard,  as  trustee  for  Mrs. 
Beckwith,  before  he  had  been  appointed  trustee;  the  money  taken  to  West 
Virginia,  and  the  purchase-money  notes  taken  up  from  Fisher,  and  thus  for 
the  benefit  of  Mrs.  Beckwith,  and  at  her  request;  the  purchase-money  lien 
discliarged.  And  to  have  further  extension. of  time  on  the  $2,750  note  to 
Crabtree,  at  the  request  of  Sarah  A.  Beckwith,  and  by  her  consent,  her  trus- 
tee, who  had  then  been  appointed,  and  was  clothed  with  the  legal  title,  exe- 
cuted the  mortgage  to  Crabtree  to  secure  the  payment  of  said  note.  The  sev- 
eral causes  were  heard  together  on  the  28d  of  February,  1885,  and  the  bill  in 
the  case  of  Brooks,  Assignee,  etc.,  v.  Sarah  A.  Beckwith  was  dismissed;  and 
in  this  cause  it  was  "adjudged,  ordered,  and  decreed  that  the  mortgage  deed, 
dated  the  5th  day  of  February,  1870,  executed  by  A.  C.  Howard,  as  trustee 
for  Sarah  A.  Beckwith,  to  William  Crabtree,  is  void,  and  does  not  constitute 
a  lien  upon  the  tract  of  1,420  acres  3  roods  and  9  poles  of  land  hereinafter 
mentioned.  It  is  further  adjudged,  ordered,  and  decreed  that  there  is  due  to 
F.  A.  Seborn,  executor  of  William  Crabtree,  deceased,  the  plaintiff  in  the 
third-named  cause,  the  sum  of  $5,390,  with  interest  from  the  23d  day  of  Feb- 
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Tuary,  1885,  and  the  costs  oi  the  third-named  cause,  which  are  here  adjudged 
to  the  said  plaintiif ;  which  debt,  interest,  and  costs  constitute  a  charge  upon 
the  said  tract.  *  *  *  But,  as  said  debt  was  contracted  by  Sarah  A.  Beck- 
with  while  she  was  a  married  woman,  the  tract  of  land  is  not  subject  to  sale 
for  the  payment  of  said  debt,  but  the  said  tract  of  land  should  be  rented  un- 
til th^  rents  arising  therefrom  shall  satisfy  said  debt,  interest,  and  oosts;  and 
proceeded  to  appoint  a  commissioner  to  rent  the  said  property.  From  this  d^ 
cree  Sarah  A.  Beck  with  appealed. 

The  first  error  assigned  is  that  the  claim  of  the  plaintiff  was  barred  by  the 
statute  of  limitations.  There  is  nothing  in  the  assignment*  The  statute  of 
limitations  was  not  pleaded,  nor  in  any  manner  relied  on. 

The  court  held  the  mortgage  void.  This  was  proper,  because  the  deed  con- 
veying the  property  to  the.  trustee  neither  expressly  nor  by  implication  au- 
thorized the  trustee  to  sell  the  property  The  trustee  can  only  do  with  trust 
property  what  the  deed,  either  in  express  terms  or  by  necessary  implication, 
authorizes  him  to  do.  Mundy  v.  Vawter,  3  Grat.  518;  Heth  v.  Railroad  Co.^ 
4  Grat.  482.  If  a  trustee,  merely  holding  the  legal  title  to  property  for  the 
sole  and  separate  use  of  a  married  woman,  could,  without  authority,  sell  or 
Incumber  it,  without  express  or  implied  authority  in  the  deed,  the  honesty  of 
the  trustee  would  be  the  only  security  the  woman  would  have  that  her  prop- 
erty should  not  be  wasted.  • 

But  it  is  insisted  that,  if  the  mortgage  was  not  valid;  that  the  money  being 
paid  to  take  up  purchase-money  notes  given  for  the  purchase  money  of  her 
property,  it  constitutes  a  charge  upon  her  separate  estate.  She  certainly 
was  not  bound  for  the  note  executed  by  her  brother,  A.  C.  Howard,  to  Will- 
iam Crabtree.  She  did  not  sign  the  note.  It  was  signed,  **  A.  0.  Howakd, 
Trustee  for  Sarah  Ann  Beckwith,  Wife  of  Eli  B.  Beck  with."  This  was  not 
Mrs.  Beckwith's  note,  and  at  that  time  Howard  was  not  her  trustee.  But  it 
is  said  the  money  was  paid  for  her  benefit.  I  think  that  clearly  appears  from 
the  record;  but  it  must  be  remembered  that  the  mortgage  was  not  given  for 
about  five  years  after  this,  so  Crabtree  could  not  have  been  expecting  to 
charge  the  land.  There  was  no  privity  of  contract  between  Cmbtree  and 
Mrs.  Beckwith.  She  had  no  dealings  with  him  except  what  was  had  through 
her  brother.  He  let  her  brother  have  the  money.  The  brother,  probably,  if 
he  had  paid  Crabtree,  could  have  proceeded  against  the  separate  estate  of  Mrs. 
Beckwith;  but  Crabtree  could  not.  The  money  was  borrowed  from  Crabtree 
by  A.  C.  Howard,  and  Howard  used  it  in  paying  off  a  lien  for  purchase 
money  on  his  sister's  property. 

It  was  error  to  hold  the  said  debt  was  a  charge  on  the  separate  estate  of 
Mrs.  Beckwith.  But  an  amended  bill  was  filed,  setting  up  the  fact  that  £11 
B.  Beckwith  was  largely  in  debt  when  the  deed  was  made  to  his  wife,  and 
that  it  was  made  to  defraud  creditors,  and  was  void;  therefore  she  had  no 
separate  estate,  and,  as  the  money  went  to  pay  off  the  purchase  money,  he 
should  be  subrogated  to  the  rights  of  Fisher,  the  vendor,  to  his  lien  for  said 
purchase  money.  A  party,  under  the  privilege  of  amending,  is  not  to  intro- 
duce new  matter  which  would  constitute  a  new  bill.  Piercy  v.  Beckett,  15 
W.  Va.  444.  This  is  an  entirely  new  bill,  and  denies  in  toto  the  ground  for 
relief  set  up  in  the  original  bill.     This  bill  ought  to  have  been  dismissed. 

There  was  no  suggestion  of  the  death  of  Eli  B.  Beckwith.  Counsel,  in  the 
record,  agree  that  he  died  in  1881.  As  we  have  already  held  that  Crabtree's 
estate  could  not  charge  the  land  of  Sarah  A.  Beckwith  with  the  payment  of 
the  note  for  $2,750,  it  is  not  necessary  to  consider  the  question  raised  as  to 
whether  the  property  of  the  wife  could  be  rented  beyond  the  life  of  her  hus- 
band to  pay  a  debt  contracted  during  the  marriage. 

The  decree  of  the  circuit  court  is  reversed,  and  the  bill  dismissed. 

Green,  Snyder,  and  Woods,  JJ.,  concurred. 
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(31  W.  Va.  1)  BeCKWI^  tJ.  SeBOEN. 

(aupreme  Cowrt  of  AppecUs  of  West  Virginia,    Febraarj  18, 1888.) 

1.  MORTGAGBS— TaXBS— PURCHASB  OF  TaX  TiTLV  BT  MOBTGAOEB. 

Wliere  a  mortgagee  is  not  in  possession  of  the  lands  cony^ed  bv  the  mortgage 
deed^  nor  bound  bv  any  covenant,  agreement,  or  promise  to  pay  the  taxes  on  the 
property,  there  bemg  no  trust  relation  existing  between  the  mortgagor  and  mort> 
gagee,  the  mortgagee  may  purchase  the  lands  so  mortgaged,  and  acquire  a  good  title 
thereto  under  his  tax  deed:  and  if,  under  such  ciroumstanoes,  the  mortgagee  is 
dead,  his  executor  may  puronase  the  land  at  a  tax  sale,  and  acquire  title  under  a 
tax  deed. 

8.  Same. 

But  where  it  appeared  that  shortly  after  the  mortgage  was  recorded  the  land  was 
charged  on  the  assessor's  books  in  the  name  of  the  mortgagee,  and  not  in  the  name 
of  the  mortgagor,  and  so  remained  for  eight  years,  and  not  returned  delinquent  so 
far.  as  shown  By  the  record,  and  then,  after  litigation  had  arisen  with  reference  to 
the  land,  between  the  mortgagee  and  the  party  entitled  to  the  equity  of  redemption, 
the  executor  of  the  mortgagee  suffered  the  land  to  be  returned  oielinquent,  and  pur- 
chased it  at  a  tax  sale,  the  law  will  imply  a  promise  from  these  drcnmstances,  from 
the  mortgagee  to  the  mortgagor,  to  pay  the  taxes,  and  the  purchaser,  being  the  ex- 
cutor  of  the  mortgagee,  cannot,  under  such  circumstances,  acquire  title  to  ue  land, 
as  it  would  be  a  fraud  on  the  rights  of  the  mortgagor  to  permit  it. 

8.  Parties— Joinder  op  Parties  not  in  Interest— Efpeot. 

The  joinder  of  an  improper  plaintiff,  having  no  interest  in  the  suit,  will  not  aifeot 
the  right  of  the  real  party  in  mterest  to  maintain  it. 


I  {Sylldbus  by  me  CouH.) 

I  Appeal  from  circuit  court,  Upshur  county;  Henby  Bbannon,  Judge. 

W,  G.  Bennett,  for  appellant.     F,  A,  Sehom  and  W*  P.  Hubbard,  for  ap- 
pellee. 

Johnson.  P.  J.    In  1883,  Charles  Bayne,  trustee  of  Sarah  A.  Beck  with,  and 
j  Sarah  A.  Beckwith,  filed  their  bill  in  the  circuit  court  of  Upshur  county, 

,  against  F.  A.  Seborn,  executor  of  the  will  of  William  Crabtree,  and  F.  A. 

I  Seaborn  in  his  own  right,  and  C,  F.  Kidgway,  administrator  of  Abram  C. 

Howard,  deceased,  to  set  aside  and  annul  a  certain  tax  deed.    The  bill  alleges 
that  on  the  26th  day  of  July,  1860,  John  S.  Flesher  conveyed  to  Charles  Bayne, 
as  trustee,  for  the  sole  and  separate  use  of  plaintiff  Sarah  A.  Beckwith,  a  tract 
I  of  over  1,420  acres  of  land  in  said  county;  that  said  tract  of  land  was  duly 

I  entered  on  the  land-books  of  L^aid  county  in  the  name  of  Charles  Bayne,  trustee 

I  for  Sarah  A.  Beck  with;  that  on  the  20th  day  of  February,  1865,  one  A.  C. 

■  Howard,  representing  himself  as  trustee  in  the  place  of  the  said  Charles  Bayne, 

j  without  the  knowledge  and  consent  of  the  plaintiffs,  and  without  in  fact  any 

authority  to  act  as  said  trustee,  borrowed  from  said  William  Crabtree  $2,750, 
I  and  the  said  Howard,  to  secure  to  said  Crabtree  the  payoient  of  the  said  sum, 

did,  on  the  fifth  day  of  February,  1870,  as  trustee,  without  the  knowledge  or 
I  consent  of  the  plaintiff  Sarah  A.  Beckwith,  execute  to  said  Crabtree  a  mort- 

gage on  said  tract  of  land,  and  signed  and  sealed  said  mortgage,  ''A.  C.  How- 
ard, as  trustee  of  Sarah  A.  Beckwith."  Said  mortgage  was  admitted  to  rec- 
ord in  the  said  county  on  the  5th  day  of  March,  1870.  That  after  the  execution 
of  said  mortgage,  and  after  the  same  had  been  admitted  to  record  in  said  county, 
the  said  William  Crabtree  caused  the  said  land  to  be  dropped  from  the  land- 
i  books  of  said  county  in  the  name  of  said  Bayne,  trustee  for  plaintiff  Sarah, 

and  placed  on  said  books,  in  the  name  of  said  William  Crabtree,  and  this  was 
done  without  the  knowledge  or  consent  of  the  plaintiff,  or  either  of  them; 
that  said  land  so  remained  on  the  books  until  1874;  that  said  Crabtree  died  in 
1873,  having  made  his  last  will  and  testament,  wherein  he  appointed  the  de- 
fendant F.  A.  Seborn  executor.  Said  will  was  admitted  to  probate  in  said 
county  of  Upshur  on  the  10th  day  of  February,  1874,  at  which  time  said  Se- 
born qualified  as  executor ;  that  said  land  remained  on  the  land-books,  charged 
for  taxes  in  the  name  of  said  William  Crabtree,  until  1878,  at  which  time,  and 
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fur  the  taxes  of  1878,  it  was  returned  delinquent  in  the  name  of  saiii  Crabtreev 
and  on  the  13th  day  of  October,  1879,  was  sold  by  the  sheriff  of  Upshur  county 
for  the  taxes  of  1878,  at  which  sale  the  same  was  purchased  by  D.  D.  F.  Fanis- 
worth,  S.  B.  Philips,  and  C.  E.  Mylins;  that  said  Seborn,  while  he  was  acting 
as  such  executor,  took  from  said  purchasers  an  assignment  of  such  purchase 
in  his  own  name  and  for  his  own  benedl,  and  on  the  14th  day  of  December, 
1880,  obtained  from  thecl^rk  of  the  county  court  of  Upshur  county  a  deed  for 
said  land;  that  on  the  9th  of  September,  1880,  the  plaintiff  Sarah  A  Beck* 
with  redeemed  said  land  in  the  said  clerk's  office;  that  said  Seborn  was  not 
then,  nor  is  now,  a  resident  of  tliis  state,  and  could  not  be  found  in  the  county, 
A  copy  of  the  certificate  of  redemption  is  filed  with  the  bill.  That  said  How- 
ard had  departed  this  life,  and  the  defendant  Ridgway  was  appointed  his  ad« 
ministrator ;  that  all  the  acts  of  said  Howard  as  pretended  trustee,  or  as  other- 
wise, in  relation  to  said  land,  are  fraudulent  and  void  as  to  the  plaintiffs,  and 
that  the  said  deed  to  said  Seaborn  is  fraudulent  and  void,  and  is  a  cloud  on 
the  title  of  the  plaintiffs^  land;  that  C.  A.  Howard  was  not  appointed  trustee 
until  the  18th  day  of  May,  1865,  as  appears  by  a  copy  ^ Exhibit  F)  of  the  order 
appointing  him,  whereas  the  pretended  borrowing  of  said  money  as  "trustee" 
was  on  the  20th  day  of  February,  1865.  The  prayer  of  the  bill  is  that  Siiid 
tax  deed  be  declared  void,  and  for  general  relief.  The  defendant  F.  A.  Sea- 
born answered  the  bill,  in  which  he  admits  the  land  was  charged  on  the  laml- 
books  of  said  county  for  the  taxes  of  1878,  in  the  name  of  William  Crabtree, 
but  denies  that  said  Crabtree  had  said  land  placed  on  the  land-books  in  his 
name,  but  that  it  was  placed  there  without  his  knowledge;  that  the  taxes  for 
the  ycjir  1878  not  being  paid,  said  tract  of  land  was  returned  delinquent;  that 
on  the  13th  day  of  October,  1879,  the  sheriff  of  said  county  sold  said  tract  of 
land  for  taxes,  and  that  Farnsworth,  Philips,  and  Mylitis  became  the  pur- 
chasers at  the  price  of  $14.82;  that  on  the  28th  day  of  October,  1879,  said  pur- 
chasers, in  consideration  of  a  sum  of  money  hirgefy  in  excess  of  said  purchase 
money  paid  to  them  by  said  defendant,  Jissigned  to  the  defendant  the  benefit 
of  their  said  purchase,  by  writing,  which  is  exhibited  with  the  answer;  that 

on  the day  of  March,  1880,  this  defendant  paid  to  the  sheriff  $28.41,  the 

taxes  on  said  land  for  the  year  1879 ;  that  on  the  4th  of  December,  1880,  the 
clerk  of  said  county  court  conveyed  to  the  defendant  the  said  tract  of  land, 
which  was  duly  admitted  to  record  on  the  7th  day  of  December,  1880;  that  at 
the  time  of  said  sale  the  said  land  was  the  sole  and  separate  property  of  Sarah 
A.  Beckwith;  that  Sarah  A.  Beckwith  was  not,  in  her  own  name,  charged  on 
the  assessor's  books  of  said  county  with  the  taxes  of  1878,  nor  was  any  other 
person  except  the  said  Crabtree,  and  that  the  husband  of  said  Sarah  died  in 
1878;  that  Sarah  A.  Beckwith  did  not,  on  the  9th  day  of  October,  1880,  nor 
at  any  other  time,  redeem  said  land;  that  on  that  day  she  paid  in  the  clerk's 
otRce  of  the  county  court  $49.70  to  redeem  said  land,  but  that  said  amount 
was  wholly  insufficient  for  that  purpose,  as  the  amount  $44.82,  paid  at  the 
sale  of  said  land,  and  the  $28.41  paid  for  taxes  of  1879,  with  the  interest  al- 
lowed by  law,  would,  at  the  time  of  such  attempted  redemption,  have  aggre- 
gated at  least  $79.80;  that  this  defendant  has  always  refused  to  accept  the  sum 
paid  to  the  clerk;  that  he  has  paid  the  taxes  up  to  and  including  the  year 
1883;  that  it  is  true  defendant  is  the  executor  of  said  William  Crabtree,  "but 
that  he  bought  said  land  in  his  own  name,  and  is  the  owner  of  it;  that  this 
is  a  matter  with  which  the  plaintiffs  have  nothing  to  do."  Seborn,  as  exec- 
utor, did  not  answer;  neither  did  Fisher,  administrator.  But  little  evidence 
was  taken  in  the  case.  J  S.  Fisher,  in  his  deposition,  says,  at  the  request 
of  Sarah  A.  Beckwith,  for  whom  he  had  been  attorney  in  certain  chancery 
suits,  he  told  C.  C.  Higginbotham,  attorney  for  F.  A.  Seborn,  executor  for 
William  Crabtree,  that  said  Sarah  wished  to  redeem  the  land  which  had  been 
sold  for  taxes,  and  which  Seborn  was  then  claiming;  that  Higginbotham 
said  "that  would  be  all  right."     He  then  went  to  the  clerk,  and  asked  for  a 
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statement  of  the  amount  necessary  to  redeem  the  land.  He  made  out  a  state- 
ment, which  showed  if  would  require  less  than  $50.  He  then  wrote  to  C.  B. 
Beckwitli,  a  son  of  Sarah,  who  was  transacting  business  with  witness  for  his 
mother,  in  reference  to  said  land,  informing  him  of  the  amount  necessary  to 
redeem  the  land.  He  immediately  sent  witness  a  check  for  $50.  Witness  got 
it  cashed,  and  paid  the  clerk  $49.70.  That  the  statement  showed  that  at  the 
time  named  in  the  certificate  of  the  clerk,  Seborn  was  not  residing  in  Upshur 
county,  and  could  not  be  found  there.  G.  C.  Higginbotham,  in  his  deposition, 
says  that  the  taxes  for  1879  were  by  him,  as  the  agent  of  F.  A.  Seborn,  paid 
to  the  sheriff  on  or  before  the  6th  day  of  March,  1880,  and  amounted  to  $28.41 ; 
and  that  the  taxes,  up  to  and  including  the  year  1883,  had  been  paid  by  Sea- 
born, by  witness  as  his  agent.  These  are  the  only  two  depositions  taken.  On 
the  25th  day  of  February,  1885,  the  cause  was  heard  on  the  bill  taken  for  con- 
fessed as  to  Rfdgway  and  Seborn,  executors,  and  upon  the  answer  of  F.  A. 
Seborn,  general  replication  thereto,  and  the  exhibits  and  depositions ;  and 
the  court  dismissed  the  bill,  with  costs.  From  this  decree  Sarah  A.  Beckwith 
appealed. 

It  is  well  settled  that  whenever  a  party  holds  such  a  relation  to  the  land  or 
its  owner,  whether  by  express  contract  or  by  implication  of  law  arising  on 
such  relations  that  it  is  his  duty  to  pay  the  taxes,  he  cannot  allow  the  land  to 
be  sold  for  the  taxes,  and  become  the  purchaser,  and  thus  defeat  the  title  of 
the  owner.  He  cannot  build  up  a  title  on  his  own  neglect  of  duty.  Bur- 
rougs,  Tax*n,  352.  A  tenant  who  is  under  obligation  to  his  landlord  to  pay 
the  taxes  on  the  land  he  rents  is  disqualified  from  being  the  purchaser  of  the 
land  at  a  tax  sale.  Williamson  v.  Kussell,  18  W.  Va.  613.  If  one  of  several 
tenants  in  common  purchases  the  land  held  in  common  at  a  tax  sale,  or  from  a 
stranger  who  bought  it  at  such  tax  sale,  such  title  so  acquired  will  inure  to 
the  benefit  of  all  the  tenants  in  common.  Battin  v.  Woods,  27  W.  Va.  58. 
A  mortgagor  remaining  in  possession  of  the  land  owes  it  to  the  mortgagee  to 
keep  down  the  taxes;  and  in  law  would  justly  be  chargeable  with  connivance 
at  fraud  and  dishonesty  if  a  mortgagor  might  allow  the  taxes  to  become  de- 
linquent, and  then  discharge  them  by  a  purchase  which  would  at  the  same 
time  cut  off  his  mortgage.  Cooley,  Tax'n,  345.  One  in  possession  of  mort- 
gaged land  under  a  deed  from  the  mortgagor,  subject  to  the  mortgage,  can- 
not take  title,  as  against  the  mortgagee,  by  tax  deed,  for  taxes  which  the 
mortgagor  or  those  holding  under  him  were  bound  to  pay.  Avei^y  v.  Judd^ 
21  Wis.  264.  But  the  mortgagee  not  in  possession,  and  not  receiving  the  rentu 
and  profits  of  the  land,  stands,  with  reference  to  his  duty,  in  a  very  different 
position.  A  mortgage  is  a  mere  security  for  a  debt,  and  there  is  no  such  re- 
lation of  trust  or  confidence  between  the  maker  and  holder  of  a  mortgage  as 
prevents  the  latter  from  acquiring  title  to  its  subject,  under  his  own  or  any 
other  valid  lien.  He  might  pay  the  taxes  or  not,  as  he  chose;  or  he  might 
stand  upon  his  general  rights  and  purchase  at  a  tax  sale  of  the  land.  Will- 
iams V.  Toumsend,  31  N.  Y.  415.  This  court  held  in  Summers  v.  Kanawha 
Co. J  26  W.  Va.  159,  that  where  a  debt  is  secured  by  a  deed  of  trust  upon  the 
land  of  the  debtor,  not  in  possession  of  the  creditor,  who  is  not  otherwise  in- 
terested in  said  land,  such  creditor  is  under  no  obligation  to  pay  the  taxes  upon 
said  land,  in  the  absence  of  any  covenant,  promise,  or  agreement  to  do  so; 
that  where  such  creditor  is  neither  in  possession  of  the  land  charged  with  such 
trust  debt,  nor  bound  by  any  covenant,  promise,  or  agreement  to  pay  the  taxes 
■  charged  thereon,  and  where  no  relation  of  trust  or  confidence  between  him  and 
the  trust  debtor  exists,  he  is  not  precluded  from  acquiring  at  a  tax  sale  the  title 
to  the  land  conveyed  by  said  deed  of  trust  to  secure  the  payment  of  his  trust 
debt.  So  Crabtree,  the  mortgagee,  could  have  been  a  purchaser  at  the  tax  sale, 
and  acquired  title  to  said  land,  and,  of  course,  after  his  death,  his  executors 
representing  him  could  have  purchased.it  at  such  sale,  unless  there  was  some 
covenant,  agreement,  or  promise  made  by  Crabtree  to  the  executor  that  the 
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taxes  should  be  paid  by  said  Crabtree,  the  mortgagee,  or  his  executor  after  hla 
death. 

It  is  charged  in  the  bill,  not  that  there  was  any  promise  on  the  part  of  the 
mortgagee,  who  it  is  not  claimed  was  in  possession  of  the  land,  to  pay  the 
taxes,  but  **that  after  the  execution  of  the  moi-tgage,  and  after  the  same  waa 
admitted  to  record  in  the  said  county  of  Upshur,  the  said  William  Crabtree 
caused  the  said  land  to  be  dropped  from  the  land-books  of  the  said  county  in 
the  name  of  the  plaintiffs  trustee,  as  aforesaid,  and  placed  the  same  on  said 
book  in  the  name  of  William  Crabtree,  and  that  this  was  done  without  the 
knowledge  or  consent  of  the  plaintiff,  or  either  of  them."  This  part  of  the 
bill,  so  far  as  it  charged  Crabtree  had  the  land  put  on  the  books  in  his  name, 
is  denied  by  the  answer  of  Sebom,  and  there  is  no  evidence  except  the  cir- 
cumstances to  sustain  the  charge.  But  it'is  clearly  alleged  in  the  bill,  and 
not  denied  by  the  answer,  that  shortly  after  the  mortgage  was  recorded,  which 
was  on  the  6th  day  of  February,  1870,  the  name  of  the  trustee  of  Sarah  'A. 
Beck  with  was  dropped  from  the  land-books,  and  the  said  land  charged  thereon 
for  taxes  in  the  name  of  the  mortgagee,  William  Crabtree,  and  that  said  land 
remained  so  charged  in  the  name  of  William  Crabtree  from  that  time  until  the 
year  1878,  when  it  was  returned  delinquent  for  the  non-payment  of  the  taxes 
for  that  year;  that  two  chancery  suits — one  in  the  name  of  Brooks,  Assigtnee, 
etc.,  V.  £}li  Beckwith  and  others,  and  the  other  in  the  name  of  Crabtree* s  Eay- 
ecutors  against  Eli  B,  Beckwith  and  others — were  instituted  in  the  circuit 
court  of  Upshur  county,  to  adjudicate  and  settle  the  rights  of  the  parties 
to  this  suit  as  to  said  l,420acre  tract  of  land,  and  asked,  if  necessary,  the 
suits  to  be  heard  together.  From  these  circumstances,  that  shortly  after  the 
mortgage  was  admitted  to  record  the  land  was  charged  for  taxes  in  the  name 
of  the  mortgagee,  William  Crabtree,  and  not  thenceforth  charged  in  the  name 
of  the  trustee  for  Mrs.  Beckwith ;  and  there  being  litigation  about  Mrs.  Beck- 
with's  right  to  the  land;  and  after  it  had  been  thus  charged  on  the  books,  in 
the  name  of  the  mortgagee  for  four  years,  until  he  died  in  1874,  and  still  four 
years  more  after  his  death,  when  it  was,  so  far  as  the  records  show,  for  the 
first  time  permitted  to  be  returned  delinquent  for  the  non-payment  of  taxes, 
and  then  sold  the  next  year  for  the  payment  of  said  taxes,  and  bought  by 
Farnsworth,  M3iins,  and  Philips,  who,  a  short  time  afterwards,  assigned  the 
benefit  of  their  purchase  to  F.  Seborn,  who  was  the  executor  of  the  mort- 
gagee, William  Crabtree, — we  areauthorized  to  find,  and  do  find,  that  there  was 
an  implied  promise  made  by  the  mortgagee,  Crabtree,  to  the  trustee  of  Sarah  A. 
Beckwith,  to  pay  the  taxes  on  said  tract  of  land;  and  it  was  a  fraud  on  her 
rights,  in  the  executor  of  Crabtree,  to  permit  the  land  to  be  sold  for  taxes, 
and  then  become  the  purchaser  of  said  land.  The  promise  to  pay  the  taxes 
may  be  implied  as  well  as  expressed.  Therefore  the  said  Seaborn  did  not  ac- 
quire any  title  under  said  deed. 

It  is  unnecessary  to  consider  the  question  whether  the  land  was  redeemed. 
How  far  it  is  necessary  for  a  person  seeking  to  redeem  to  inquire  how  much 
taxes  have  been  paid  by  the  purchaser  since  the  sale,  or  whether,  where  the 
purchaser  is  a  non-resident,  the  certificate  of  redemption  by  the  clerk  is  con- 
clusive, we  will  not  in  this  cause  inquire. 

It  is  claimed  in  the  argument  of  counsel  for  appellee  that  the  fact  that  Bayne 
was  not  the  trustee, — having  been  superseded  by  the  apix)intment  of  A.  C. 
Howard, — and  therefore  not  a  proper  party,  waa  a  suflacient  reason  for  dis- 
missing the  bill.  With  this  position  we  cannot  agree.  Bayne  was  not  a  . 
proper  party;  he  had  no  interest,  as  trustee  or  otherwise,  in  the  subject-matter 
of  the  suit.  The  trustee.  Howard,  was  dead,  and,  there  being  nothing  in  the 
deed  creating  the  separate  estate  directing  who  should  be  the  holder  of  the 
legal  title  in  the  event  of  the  death  of  the  trustee,  and  no  appointment  hav- 
ing been  made  by  the  court,  the  administrator  of  Howard,  the  deceased  trustee, 
held  the  legal  title.    Section  6,  c.  132,  Code  1878.     The  said  administrator  is  a 
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party  to  the  suit.  The  plaintiff  had  the  right  to  maintain  the  suit,  and  the 
mere  fact  that  an  improper  party  was  joined  with  her  as  plaintiff  cannot  affect 
that  riglit. 

The  record  shows  that  on  22d  ^ay  of  February,  1884,  Sarah  A.  Beckwith, 
the  plaintiff,  by  her  attorney,  paid  into  court  $265,  subject  to  the  order  of  the 
court,  with  reference  to  the  taxes  on  the  land.  Why  she  did  this  does  not 
appear,  but  as  she  paid  it  on  account  of  taxes,  it,  or  so  much  thereof  as  is 
necessary  for  the  purpose,  ought  to  be  paid  to  the  executor  of  Crabtree,  to 
reimburse  the  estate  of  the  testator  for  taxes  paid  on  the  land,  and  if  there  is 
any  residue  of  said  deposit  it  should  be  paid  the  plaintiff. 

The  decree  of  the  circuit  court  is  reversed,  the  tax  deed  canceled,  and  the 
cause  remanded,  with  instructions  to  dispose  of  the  said  $265  as  above  indi- 
cated, and  to  enter  a  decree  for  the  costs  to  the  plaintiff.  . 

Ga£en,  SntdeRv  and  Woods,  JJ.,  concurred. 

(31  W.  Va.  108) 

TOMLINSOK  9.  POUBLET. 

{Supreme  Court  of  AppeaU  of  West  Virginia.    February  25, 1888.) 
L  Attorneys  —  Joint  C!ontbact8  betwebn  —  Copabtnership  —  Accbptanob  of  Rb- 

TAINBR. 

If  attorneys  who  are  copartners  accept  a  retainer,  the  contract  is  joint,  and  con- 
tinues to  the  termination  of  the  suit :  and  neither  can  be  released  from  the  obliga- 
tion, either  by  a  dissolution  of  the  nrm,  or  by  any  other  act  or  agreement  among 
themselves. 

S.  Bame. 

But  the  contract  is  terminated  by  the  voluntary  dismission  of  the  suit  by  the 
plaintifE,  and  the  rights  of  the  parties  to  the  contract  are  then  ^ed. 

8.  Same. 

Where  a  law  firm  was  employed  to  assist  in  the  prosecution  of  a  suit  in  the  state 
court  to  set  aside  a  will,  and  the  fee  was  contineent  on  the  success  of  the  plaintiff; 
and,  where  the  cause  was  ready  for  trial,  the  plaintifl,  without  the  consent  of  his 
counsel,  dismissed  his  suit  in  tAe  state  court,  and  employed  one  of  the  said  firm, 
after  the  dissolution  of  the  partnership,  to  brluK  a  suit  in  the  circuit  court  of  the 
United  States  for  the  same  purpose,  and  filed  substantially  the  same  bill,  held^  this 
is  a  separate  and  distinct  suit,  and  the  former  employment  has  nothing  to  do  with 
it,  and  the  old  firm  is  not  entitled  to  any  of  the  fees  earned  in  the  new  suit. 

{Syllabtis  by  the  Court) 

Appeal  from  circuit  court.  Mason  county;  F.  A.  Guthbie,  Judge. 
/.  W.  English,  for  appellant.     Chinn  cfe  Gibbons  and  Simpson  i&  ffotoard, 
for  appellee. 

Johnson,  P.  J.  This  is  a  suit  in  chancery,  instituted  in  April,  1886,  in  the 
circuit  court  court  of  Mason  county,  to  settle  the  law  partnership  of  the  plain- 
tiff and  defendant.  The  cause  was  referred  to  a  commissioner,  who  reported 
that  the  defendant,  Polsley,  upon  the  settlement,  wa^  indebted  to  the  plain- 
tiff in  the  sum  qt  $135.53  unless  the  plaintiff  was  entitled  to  one-half  of  two 
certain  notes  executed  by  Henry  J.  Fisher  to  said  Polsley, — one  for  34,000, 
and  the  other  for  $3,000, — which  the  commissioner  left  the  court  to  decide  on 
the  evidence,  and,  if  the  court  decided  that  Tomlinson  was  entitled  to  one- 
half  of  said  sums,  then  he  found  Polsley  indebted  to  Tomlinson  in  the  sum  of 
$3,250  in  addition  to  said  sum  of  $138.53.  By  a  supplemental  report,  lie  al- 
lowed another  small  credit,  which  reduced  the  sum  due,  if  the  two  notes  were 
to  be  excluded,  to  $127.61.  Polsley  excepted  to  the  report^  but,  as  the  excep- 
tions are  not  here  insisted  upon  by  him  or  his  counsel,  they  will  be  disregarded. 
The  court  overruled  the  exceptions,  and  refused  to  charge  Polsley  with  one- 
half  of  the  said  two  notes,  confirmed  the  report,  and  rendered  a  decree  against 
Polsley  for  $127.61  and  the  costs  of  suit.  From  this  decree  Tomlinson  ap- 
pealed, alleging  as  error  that  the  court  erred  in  holding  that  the  two  notes  ot 


Digitized  by 


Google 


458  SOUTHEASTERN   REPORTER.  [W.Va, 

$3,000  and  $4,000  were  not  assets  of  the  [ate  law  firm  of  Tomlinson  &  Pols- 
ley. 

The  main  controversy  in  this  suit  was  whether  the  said  two  sums  did  be- 
long to  the  firm,  or  whether  they  belonged  exclusively  to  D.  W.  Polsley.  The 
bill  alleges  they  were  for  fees  in  a  suit  in  which  the  firm  was  employed,  the 
object  of  which  was  to  set  aside  the  last  will  of  Henry  J.  Fisher,  deceased. 
Tliat  the  fee,  at  the  time  of  the  employment,  was  a  contingent  one;  young 
Fisher,  the  plaintiff,  telling  them  their  fees  would  depend  on  the  result  of  the 
suit.  If  they  succeeded,  they  could  "take  out  of  the  estate  until  they  were 
satisfied."  The  answer  denies  that  the  suras  were  partnership  assets;  and 
insists  that  the  said  suit  was  on  the  motion  of  the  plaintiff,  without  consulta- 
tion with  or  advice  from  his  counsel,  peremptorily  dismissed;  and  that  these 
notes  were  executed  to  Polsley  for  his  services  in  the  federal  court  on  a  suit 
brought  there  for  the  same  purpose,  and  after  the  dissolution  of  the  firm  of 
Tomlinson  &  Polsley. 

The  facts  are  as  follows:  By  agreement  in  writing  of  said  Tomlinson  and 
Polsley,  they  entered  into  a  law  partnerehip,  on  the  first  day  of  October,  1873, 
to  "practice  law  in  the  county  ot  Alason,  the  district  court  of  the  United  States 
for  West  Virginia,  and  the  supreme  court  of  appeals  of  West  Virginia. "  Noth- 
ing is  said  in  the  agreement  <is  to  how  long  the  partnership  was  to  continue. 
In  the  year  1883,  January  1st,  Henry  J.  Fisher  died.  It  was  a  short  time 
after  this  that  the  said  firm  .was  employed  by  young  Fisher  to  bring  suit  to 
set  aside  the  will.  Other  counsel  were  employed  as  follows:  W»  li.  Gunn, 
R.  Wiley,  James  H.  Couch,  J.  S.  Spencer,  C.  W.  Phelps,  John  A.  Gibbons, 
and  Col.  Hounshell.  Thus  no  less  than  nine  lawyers  were  employed  by  the 
plaintiff  in  the  suit.  The  suit  was  brought  in  the  circuit  court  of  Mason 
county  early  in  1883,  and  was  pending  there  until  the  special  term  of  said  court 
in  April,  1884,  when,  to  the  surprise  of  almost,  if  not  all  the  counsel,  a  tele- 
gram was  received  from  Henry  J.  Fisher,  Jr.,  from  Chicago,  where  he  then 
lived,  ordering  his  counsel  peremptorily  to  dismiss  the  suit.  Thereupon,  on 
motion  of  his  counsel,  it  was  dismissed. 

Tomlinson,  in  his  deposition,  says  the  firm  was  dissolved  in  1884;  that  they 
were  engaged  in  the  case  from  the  time  they  were  retained  until  it  was  dis- 
missed by  order  of  the  circuit  court,  but  was  never  discharged,  "but  consid- 
ered myself  employed  by  said  Fisher  under  our  original  contract  until  the 
case  was  finally  terminated  in  the  United  States  court;"  that  the  services  ren- 
dered by  said  firm  were  principally  rendered  by  Mr.  Polsley,  while  he  was 
attending  to  other  cases  in  which  they  were  engaged.  He  further  said,  the 
first  he  knew  of  notes  being  taken,  "Fisher  came  to  me,  and  wanted  to  give 
me  his  note  for  ray  services  in  the  case,  and  told  me  he  would  like  to  set- 
tle up  the  fees.  I  informed  him  I  would  see  Mr.  Polsley,  and  see  what  we 
would  charge  him.  I  met  Mr.  Polsley  on  the  22d  day  of  January,  1885,  at 
nighti  and  asked  him  what  he  would  charge  Mr.  Fisher  for  our  services  ren- 
dered in  the  case,  telling  him  Fisher  had  been  to  me  trying  to  fix  the  fee;  he 
at  the  time  stating:  "Oh,  you  know  that  I  don't  know  what  to  fix  the  fee  at. 
You  fix  it  yourself."  The  next  morning  Mr.  Fisher  came  to  my  ofiice  again 
to  give  me  his  note  on  the  fee,  and  I  stated  to  him  that  1  hardly  knew  what 
to  say,  as  Mr.  Polsley  had  not  yet  determined  what  the  fee  would  be,  but  I 
was  willing  to  take  what  he  had  given  the  rest  of  the  attorneys,  and  he  said 
he  had  executed  his  note  to  Couch  and  others  for  $500.  I  then  wrote  his  note 
on  the  23d  of  January,  1885,  payable  to  my  order  for  $500,  and  Fisher  told 
me  to  put  interest  from  date.  I  did  so,  and  he  signed  it;  and  to  ray  surprise 
the  next  day  or  two  I  found  a  deed  of  trust  left  for  record  in  the  county  clerk's 
office,  executed  by  said  Fisher  to  C.  Sheon  and  J.  J.  Bright,  trustees,  in  whicli 
D.  W.  Polsley  was  secured  in  the  payment  of  $3,000,  executed  by  said  Fisher, 
bearing  date  on  the  19th  day  of  January,  1885.  and  W.  li.  Gunn  was  secured 
for  a  §2,000  note  in  the  same  trust,  and  Hounshell  and  Hutchinson  also.     I 
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immediately  returned  to  my  office,  and  gave  Mr.  Polsley  written  notice  that  I 
would  claim  half  of  that  note;  and  to  my  utter  surprise,  in  a  few  weuks  after, 
I  found  that  Mr.  Fisher  had  given  Mr.  Polsley  another  deed  of  trust,  executed 
to  the  same  trustees,  to  secure  a  $4,000  note;  the  note  bearing  the  same  date 
as  the  $1^000  note,  and  both  payable  one  year  after  date,  with  interest,  I  told 
Mr.  Polsley  I  had  no  idea  that  he  would  attempt  to  defraud  me  that  way,  and 
that  I  would  sue  him  for  my  share  of  the  notes."  He  said  that,  when  the 
cause  was  dismissed  in  the  circuit  court  of  the  state,  it  w!is  his  understanding 
from  Mr.  Fisher,  and  all  the  attorneys  in  the  case,  that  tlie  same  attorneys 
would  bring  a  similar  suit  in  the  United  States  district  court  for  West  Vir- 
ginia. 

On  this  point  Mr.  Gunn,  in  his  deposition,  says:  "I  take  it  that  Mr.  Polsley 
and  myself  had  perhaps  the  principal  control  over  the  case;  at  least,  we  were 
so  advised  by  Mr.  Fisher.  I  knew  of  no  such  consultation,  or  any  determi- 
nation of  Mr.  Fisher's  counsel  to  dismiss  the  case.  Mr.  Polsley  and  myself  re- 
ceived peremptory  orders  by  telegram  to  dismiss  said  suit,  which  was  done  at 
the  April  speciid  term,  1884,  without  any  consultation  with  any  of  the  other  at- 
torneys, and  in  doing  this  we  simply  obeyed  the  order  of  Mr.  Fisher."  In 
answer  to  the  question,  "State  when  the  suit  was  instituted  in  the  federal 
court  by  Mr.  Fisher,  and  who  were  retained  as  his  counsel  in  that  cause  in 
that  court,"  said:  "Some  time  after  being  dismissed  here,  I  think  about  the 
latter  part  of  May,  1884.  Mr.  Ilounshell,  Mr.  Polsley,  Mr.  Hutchinson,  and 
myself."  And  further  said  that  these  last-named  gentlemen  had  the  entire 
management  of  the  cause  in  the  federal  court.  All  the  other  attorneys  before 
mentioned  in  the  suit  in  the  state  court  had  nothing  to  do  with  the  suit  in  the 
federal  court,  "I  regarded  them  as  all  discharged  by  the  dismissal  of  the  suit 
in  the  state  court,  and  I  believe  they  did  also." 

James  H.  Couch,  Jr.,  in  his  deposition,  said:  "I  was  one  of  his  counsel. 
If  there  was  any  such  consultation,  I  was  not  present,  nor  had  any  knowledge 
of  it.  The  first  intimation  that  I  ever  had  tbat  said  suit  would  be,  or  was  to 
be,  dismissed,  was  when  some  one — Mr.  Polsley,  as  I  now  recollect, — made  a 
motion  in  court  to  that  effect.  I  was  not  retained  in  the  suit  that  was  after- 
wards brought  in  the  federal  court.  At  the  time  that  the  motion  was  made 
to  dismiss  saiil  suit,  I,  with  some  other  of  Mr.  Fisher's  counsel,  expressed  great 
surprise  and  indignation  at  such  action  on  his  part,  without  having  first  ad- 
vised with  or  consulted.us  in  reference  to  the  matter;  and  we  were  then  showu^ 
I  think,  a  telegram  to  Mr.  Polsley  ordering  a  dismissal  of  the  suit,  and  saying 
he  would  give  us  an  explanation  for  such  a  course  by  letter." 

"J.  S.  Spencer,  in  his  deposition,  said  he  was  one  of  Mr.  Fishpr's  counsel; 
that  he  had  no  recollection  of  any  consultation  as  to  the  dismissal  of  the  cause 
in  the  state  court;  that,  on  the  contrary,  he  thought  the  suit  was  dismissed 
without  the  consent  of  the  majority  of  his  counsel;  that  he  was  not  interested 
or  retained  as  counsel  in  the  cause  in  the  federal  court. 

Rankin  Wiley,  Jr.,  in  his  deposition,  said  he  never  learned  of  any  changes 
in  regard  to  counsel,  excepting  the  employment  of  John  A.  Hutchinson,  of 
Parkersburg,  to  assist  in  the  case. 

Polsley,  in  his  deposition,  agrees  with  Mr.  Gunn  as  to  the  number  and  names 
of  the  counsel  conducting  the  suit  in  the  federal  court.  He  said  he  and  Mr. 
Tomlinson  never  were  partners  in  any  business  in  that  court.  He  says  the 
partnership  was  dissolved  in  March,  1884,  but  the  announcement  thereof  was 
not  published  in  the  papers  until  in  April,  1884;  that  Mr.  Tomlinson  took 
fees  to  himself  in  March,  1884;  that  the  fees  agreed  upon  between  Mr.  Fisher 
and  himself  in  the  cause  in  the  federal  court  was  $7,000, — the  two  notes  of 
^,000  and  $4,000;  that  the  deed  of  trust  to  secure  the  $3,000  was  executed 
before  the  decree  setting  aside  the  will  was  rendered  in  the  federal  court;  that 
Tomlinson  never  came  to  hirn  to  know  what  they  should  charge  Fisher  in  the 
two  causes.     He  did  ask  him  what  they  ought  to  charge  for  their  services,  in 
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the  suit  in  the  state  court,  and  he  told  him  that  he  would  leave  that  to  him, 
and  he  fixed  it  at  $1,000,  and  took  Mr.  Fisher's  note  for  $500.  He  said  noth- 
ing about  the  suit  at  Parkersburg,  and  he  never  dreamed  that  Tomlinson  ever 
had  a  thought  about  claiming  any  part  of  the  fee  in  that  cause.  He  did  noth- 
ing in  it,  took  no  interest  in  it,  was  never  consulted  about  it,  and  did  not 
bear,  or  offer  to  bear,  any  portion  of  his  expenses  while  attending  to  it.  He 
said  Mr.  Fisher  settled  witli  his  other  attorneys  in  the  state  court, — ^Mr.  Couch, 
$500;  C.W.  Phelps,  $500;  J.  S.  Spencer,  $400;  R.  Wiley,  Jr.,  $500;  and  John 
A.  Gibbons,  $300.  On  cross-examination,  in  answer  to  the  question,  "Was 
not  the  same  brief  which  was  filed  in  the  circuit  court  of  Mason  county  filed 
by  you  in  the  Un ited  States  court?  "  said :  "  It  was.  It  was  my  property,  and 
I  will  use  it  again  if  I  have  a  similar  case." 

Henry  J.  Fislier's  deposition  is  taken,  but  he  does  not  say  why  he  dismissed 
his  suit  in  the  state  court,  nor  whether  he  consulted  his  counsel  about  it. 
There  is  some  stress  put  upon  the  declaration  in  Fisher's  deposition  about  his 
not  employing  Polsley  separately.  He  says,  in  answer  to  a  question  about  the 
suit  that  was  instituted  in  the  state  court:  '*I  never  employed  Mr.  Polsley 
separately.  He  was  at  the  time  of  his  employment  by  me  a  practicing  law- 
yer, and  junior  partner  of  the  then  law  firm  of  Tomlinson  &  Polsley.  He  an- 
swered the  question,  "State  what  services  either  the  defendant  or  plaintiff  ren- 
dered for  you  in  any  suit  in  West  Virginia,"  "Not  being  in  West  Virginia 
during  the  pendency  of  the  suit  you  refer  to,  except  occasionally,  I  am  unpre- 
pared to  state  what  special  services,  if  any,  either  plaintiff  or  defendant  ren- 
dered me. " 

There  is  exhibited  with  the  defendant's  answer  a  contract  made  on  the  19th 
day  of  January,  1885,  bettvveen  said  Fisher  and  John  A.  Hutchinson,  D.  S. 
Hounshell,  W.  R.  Gunn,  and  D.  W.  Polsley,  which  contains  the  following: 
"Whereas,  the  parties  of  the  second  part  have  heretofore  been  employed  by, 
and  are  still  in  the  employment  of,  the  party  of  the  first  part,  as  his  counsel 
in  a  suit  now  pending  in  the  circuit  court  of  the  United  States  for  the  district 
of  West  Virginia,  ♦  ♦  ♦  and  said  parties  of  the  second  part  have  been 
amply  secured  in  such  fees  as  they  have  agreed  upon,  and  hereby  ratify  and 
confirm  said  agreement,  it  is  especially  covenanted  and  agreed  by  the  said  par- 
ties of  the  second  part  jointly,  and  by  eiich  of  them  severally  and  personally, 
that  their  services  as  lawyers  shall  be  given  to  the  party  of  the  first  part  upon 
any  appeal  to  the  supreme  court  of  the  United  States  taken  by  a  party  to  said 
suit,  or  otherwise,  seeking  to  disturb  the  decree  of  said  court,  if  the  same  be 
pronounced  in  Fisher's  favor,  without  any  other  or  further  fee  or  remunera- 
tion from  him,"  etc. 

1  have  given  a  fair  statement  of  the  point  in  controversy,  and  the  substance 
of  the  evidence  on  both  sides.  It  is  true,  as  insisted  by  the  counsel  for  appel- 
lant, that  it  IS  a  violation  of  good  faith  for  a  partner  to  clandestinely  stipulate 
with  third  persons  for  any  private  and  selfish  advantage  and  benefit  to  him- 
self, exclusive  of  the  partnership.  If  any  partner  shall  so  stipulate  clandes- 
tinely for  any  private  advantage  or  benefit  to  himself,  to  the  disadvantage  or 
fraud  of  his  partners,  he  will,  in  equity,  be  compelled  to  divide  such  gains 
with  them.  McMahon  v.  McCleman,  10  W.  Va.  419.  If  attorneys  who  are 
copartners  accept  a  retainer,  the  contract  is  joint,  and  continues  to  the  ter- 
mination of  the  suit,  and  neither  can  be  released  from  the  obligation  or  re- 
sponsibilities assumed,  either  by  a  dissolution  of  the  firm,  or  by  any  other  act 
or  agreement  among  themselves.  Walker  v.  Qoodrich^  16  LI.  341;  Harris 
V.  Osbum,  2  Cromp.  &  M.  628;  Whitehead  v.  Lord,  11  Eng.  Law  &  Eq.  587. 
Business  intrusted  to  a  law  firm  may  be  attended  to  by  any  member  of  the 
firm,  and  it  would  be  no  defense  to  an  action  for  fees  that  all  the  members 
did  not  take  part  in  prosecuting  or  defending  the  cause.  Simon  v.  Brashear^ 
9  Rob.  (La.)  59,  41  Amer.  Dec.  321.  The  dissolution  of  the  partnership, 
whether  it  be  by  the  voluntary  act  or  will  of  the  parties,  the  retirement  of  a 
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partner,  or  by  mere  efflux  of  tiiuo,  will  not  in  any  manner  change  the  rights 
of  third  parties  as  to  any  past  contracts  or  transactions  with  or  on  account  of 
the  firm,  but  the  efficacy  and  validity  of  these  obligations  will  remain  the  same, 
and  be  binding  upon  the  partnership,  in  the  same  manner  as  if  no  dissolution 
had  taken  place.  Story, Partn.  §  884;  Walker  Y.Qoodri(ih.l^JXL.Z^l.  After 
the  dissolution  of  a  partnership  each  partner  becomes  a  trustee  for  the  others, 
as  to  the  partnership  funds  in  his  hands,  in  order  to  a  fair  settlement  and 
just  distribution  of  the  effects.    Ruffner  v.  Hewitt^  7  W.  Va.  586. 

If  a  contract  is  made  with  a  law  firm  for  a  certain  fee  upon  a  favorable  ter- 
mination of  the  suit,  and  the  plaintiff,  without  their  consent,  dismisses  the 
suit,  for  breach  of  said  contract  the  said  attorneys  may  recover  such  damages 
as  their  services  are  reasonably  worth,  as  well,  also,  as  for  any  loss  or  injury 
they  may  have  sustained:  provided,  that  the  whole  recovery  shall  not  exceed 
the  entire  amount  stipulated  in  the  contract.  Paisley  v,  Andersarif  7  AV.  Va. 
202.  Here  was  no  certain  sum  stipulated  to  be  paid  to  Fisher's  attorneys  at 
the  time  of  their  employment  in  the  state  court.  It  was  all  contingent.  If 
these  parties  had  any  cause  of  action  at  all  against  Fisher  for  their  fees,  it  arose 
at  once  upon  his  dismissal  of  the  cause  in  the  state  court  without  their  con- 
sent.  The  dismissal  of  that  suit  put  an  end  to  the  employment  of  every  one 
of  his  attorneys,  and  whatever  rights  they  had  against  him  for  fees  were  then 
perfected,  and  they  could  sue.  Kow,  unless  Tomlinson  could  show  that  he, 
with  Polsley,  was  employed  after  this,  it  follows  he  had  no  right  to  the  fees 
earned  in  another  suit,  in  another  court.  The  firm  of  Tomlinson  &  Polsley 
had  been  dissolved  when  the  suit  in  the  state  court  was  dismissed,  and  of 
course  there  could  have  been  no  employment  of  the  firm  after  that  time,  and 
we  have  seen  the  old  employment  terminated  with  the  dismission  of  the  cause. 
It  is  not  material  what  was  the  motive  that  prompted  Fisher  to  dismiss  his 
suit.  The  contracts  with  his  attorneys  terminated  then,  and,  unless  Tomlin- 
son was  employed  to  assist  in  the  cause  in  the  federal  court,  he  has  no  inter- 
est in  any  fees  earned  there.  Tomlinson  himself  fixed  the  fee  in  the  state 
court  for  the  firm  at  61,000.  Of  this  he  received  one-half.  With  Polsley's 
employment,  after  dissolution  of  the  partnership,  in  another  suit,  in  another 
court,  in  another  jurisdiction,  although  a  suit  for  the  same  cause,  to  obtain 
the  same  decree,  Tomlinson  had  nothing  to  do,  and  in  it  he  could  have  no  in- 
terest. 

There  is  no  error  in  the  decree  of  the  circuit  court,  and  it  is  affirmed* 

Green,  Sntder,  and  Woods,  JJ.,  concurred. 

(31  W.  Va.  137)  _  ^      1         T,  ^     • 

Pritchard  et  cU.  v.  Evans  et  al. 
(Supreme  Court  of  Appeals  of  West  VirginiCL    February  25, 1888.) 

1.  Vbndob  and  Vendee— Deficiekct  in  Quantity—Abatement  of  Purchase  Pbics. 

A  court  of  equity  has  jurisdiction  to  abate  from  the  purchase  money  due  ft^  a 
vendee,  for  a  deflciency  in  a  sale  of  land,  by  which  the  vendee  was  injured  through 
the  fraud  of  the  vendor  in  misrepresenting  the  quantity  of  the  land,  on  the  face  of 
his  contract  or  deed,  or  orally. 

2.  Appeai/— Review— Weight  of  Bvidbno*. 

Where  the  decree  sought  to  be  reversed  is  based  upon  depositions  which  are  so 
conflicting,  and  of  such  a  doubtful  and  unsatisfactory  character,  that  different  minds 
and  different  judges  might  reasonably  disagree  as  to  the  facts  proved  by  them,  or 
the  proper  conclusion  to  be  deduced  therefrom,  the  appellate  court  will  decline  to 
reverse  the  decree,  although  the  testimony  may  be  such  that  the  appellate  court 
might  have  rendered  a  different  decree  if  it  had  acted  on  the  cause  m  the  first  in- 
stance. 

ft.  Sake— Reversible  Error— Costs. 

If  no  other  error  is  found  in  a  decree,  it  will  not  bo  reversed  because  the  court 
might  have  erred  in  decreeing  costs. 

(SylUibus  hy  the  CovrU) 
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Appeal  from  circuit  court,  Marion  county;  A.  B.  Fleming,  Judge. 
Martin  c&  Woods,  for  appellants.    A,  F.  Haymondt  for  appellees. 

Johnson,  P.  J.  By  an  agreement  made  on  the  20th  day  of  April,  1872,  be- 
tween James  Evans  and  B.  M.  Dorsey  of  the  one  part,  and  Alpheus  Pritcliard, 
Amos  Pritchard,  and  Nimrod  Morgan  of  the  otiier  part,  the  said  Evans  and 
Dorsey  sold  to  Pritchards  and  Morgan  "their  part  of  what  is  known*  as  the 
"Evans  and  Conaway  Plum  Run  Farm,'  as  divided  by  Conaway  and  Evans  and 
Dorsey,"  for  the  price  of  $6.100.— $1,625  to  be  paid  on  the  1st  day  of  October 
thereafter,  and  the  residue  in  three  equal  annual  payments;  all  of  the  pay- 
ments to  draw  interest  from  the  date  of  the  contract;  the  purchasers  to  exe- 
cute three  notes,  within  a  reasonable  time,  for  the  purchase  money,  and  on 
the  payment  of  the  first  payment  6f  $1,525  on  the  1st  day  of  October  next 
thereafter,  said  Evans  and  Dorsey  bound  themselves  in  a  penalty  of  $5,000  to 
make  or  cause  to  be  made  to  the  parties  of  the  second  part  "a  good  and  suffi- 
cient deed  for  the  land."  The  parties  of  the  second  part  were  to  have  imme- 
diate possession  of  the  land.  The  notes  were  executed,  and  part  of  the  pur- 
chase money  was  paid.  An  action  at  law  was  brought  to  recover  three  of  the 
said  purchase-money  bonds  of  $1,525  each.  Judgment  by  default  was  at  the 
November  term,  1883,  of  the  circuit  court  of  Marion  county  rendered  in  said 
action,  after  allowing  credits  for  $2,960.56.  In  February,  1884,  tl>e  plaintiffs 
Alpheus  and  Amos  Pritchard  and  Nimrod  Morgan  filed  their  bill  of  injunc- 
tion, to  restrain  the  defendants  from  enforcing  said  judgment,  and  among 
other  things  alleged  that  at  the  time  said  contract  of  the  20th  day  of  April. 
1872,  was  made,  and  as  an  inducement  to  their  making  it,  said  Evans  and 
Dorsey  fraudulently  represented  to  them  that  said  Evans  was  a  surveyor  and 
had  surveyed  said  land,  and  that  it  contained  between  235  and  240  acres,  and 
not  less  than  235  acres  by  the  actual  survey  and  measurement  made  by  said 
James  Evans;  that  they  were  ignorant  of  the  quantity  of  acres  in  said  tract, 
and  relied  on  the  representations  so  made,  and  but  for  such  representations 
they  would  not  have  made  such  purchase.  It  alleges  that  the  land  fell  short 
about  15  acres;  that  the  tract  contained  a  little  less  than  220  acres.  Plaintiffs 
say  they  have  paid  about  $42  taxes  on  said  land,  that  defendants  should  have 
paid.  The  bill  prays  an  injunction  to  the  judgment,  and  that  the  price  of  the 
land  should  be  abated  for  the  15  acres  the  land  fell  short.  The  injunction  was 
granted  as  to  $1,500  of  the  judgment.  The  defendants  answered,  and  deny 
explicitly  that  they  or  either  of  them  made  the  representation  charged  in  the 
bill,  and  also  that  the  plaintiffs  were  ignorant  of  the  land.  It  avers  that 
plaintiffs  knew  more  about  the  land  than  they  did.  The  answer  avers  that  on 
the  8th  day  of  August,  1874,  they  made  a  deed,  acknowledged  for  record,  con- 
veying said  land  to  plaintiffs,  which  deed  declares  the  land  was  sold  "In  gross, 
and  not  by  the  acre;"  that  this  deed  was  accepted,  and  held  without  objection 
or  complaint  until  the  2d  day  of  November,  1882,  a  period  of  more  than  eight 
years,  when  at  a  conference  between  the  parties  they  made  known  to  the  de- 
fendants that  they  rejected  said  deed,  and  the  same  was  then  left  in  custody 
of  respondents,  who,  in  order  to  preserve  the  same,  took  charge  of  it,  and  the 
same  is  now  here  filed  with  the  answer,  and  tendered  to  plaintiffs,  whose  deetl 
it  is;  that  the  land  was  on  the  commissioner's  book  from  1876  to  1884  in  the 
name  of  respondents, — the  plaintiffs  having  failed  to  record  their  deed, — taxed 
as  219  acres,  of  which  plaintiffs  had  notice,  "and  said  taxes  have,  as  respond- 
ents believe  and  charge,  been  duly  paid  every  year  by  plaintiffs,  who  were 
legally  bound  to  pay  the  same."  The  answer  further  says,  "respondents  ad- 
mit that  on  the  2d  day  of  November,  1882,  at  said  conference  between  th^^iu 
and  the  plaintiffs,  •  *  *  respondents  tendered  to  the  plaintiffs  a  deed  for 
said  land,  which  was  dated  September  16,  1882.  which  was  in  substance  and 
effect  the  same  as  said  deeti  dated  August  8. 1874;  the  only  substantial  differ- 
ence between  them  consisting  in  this:  that  in  giving  the  courses  and  dis- 
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tances  of  said  land,  the  latter  gives  the  courses  and  distances  of  the  three  lines 
dividing  this  land  from  the  parcel  which  was  assigned  to  Conaway."  They 
further  say  that  the  only  reason  inducing  respondents  to  tender  the  last-men- 
tioned deed  was  their  desire  to  conform  to  every  reasonable  request.  The 
depositions  of  the  three  plaintiffs  were  taken  on  their  side,  and  tlie  two  de- 
fendants on  Iheir  side,  and  the  other  depositions  did  not  relate  to  material  mat* 
ter  in  controversy,  except  one  as  to  the  $42  taxes»  and  another  to  the  actual 
quantity  of  acres  in  the  tract  of  land.  On  the  21st  day  of  December,  1885, 
the  cause  was  heard  on  the  bill,  the  answer,  general  replication,  exhibits,  and 
depositions,  and  motion  to  dissolve  the  injunction.  The  court  gave  a  credit 
for  842  taxes  paid  by  plaintiffs,  which  defendants  ought  to  have  paid;  found 
tliat  the  defendants  had  misrepresented  the  quantity  of  land  to  plaintiffs, — in 
fact  found  the  issue  in  favor  of  the  plaintiffs;  ascertiiined  that  the  abatement 
should  be  $512.62,  which,  with  the  interest  on  both  sums,  amounts  to  $949.78, 
as  of  February  16, 1884,  as  to  which  sum  the  injunction  was  made  perpetual, 
and  as  to  the  ra^^idueof  the  $1,500  enjoined  the  injunction  was  dissolved ;  upon 
which  damages  were  awarded  at  10  per  cent,  per  annum  from  the  time  the 
injunction  took  effect,  which  principal  and  damages  at  that  time  amounted  to 
$641.94,  for  which  the  court  gave  a  decree  against  the  plaintiffs;  and  the  costs 
of  the  injunction  suit  were  awarded  to  the  plaintiffs  against  the  defendants 
Evans  and  D'orsey.  And  it  was  further  decreed  that  plaintiffs  have  leave  to 
withdraw  from  the  papers  the  deed  executed  by  Evans  and  wife  and  B.  M. 
Dorsey  to  said  plaintiffs  for  said  land  on  the  16th  day  of  September,  1882,  and 
filed  with  defendants'  answer  as  an  exhibit.  From  this  decree  Evans  and 
Dorsey  appealed. 

It  seems  to  me  the  doctrine  of  estoppel  cannot  apply  here,  as  the  purchase 
money  was  not  all  paid,  and  the  deed  not  accepted;  and  they  would  not  have 
been  estopped  if  the  deed  had  been  accepted.  A  court  of  equity  has  jurisdic- 
tion to  abate  from  the  purchase  money  due  from  a  vendee  for  the  deficiency 
in  a  sale  of  land,  by  which  the  vendee  was  injured  through  the  fraud  of  the 
vendor  in  misrepresenting  the  quantity  of  the  land  on  the  face  of  his  contract 
or  deed  or  orally.  Crislip  v.  Cain,  19  W.  Va.  442,  point  20  in  syllabus; 
Snyder  v.  And^is<m,  21  W.  Va.  647.  It  is  under  this  well-settled  law  the 
abatement  was  allowed  in  this  cause.  It  is  right  under  the  pleadings,  unless 
the  decree  of  tlie  court  was  riot  justified  by  the  proof.  Here  the  contract  did 
not  specify  any  number  of  acres;  in  the  tract  sold,  the  sale  was  of  "their  [the 
defendants]  part  of  what  is  known  as  the  « Evans  and  Conaway  Plum  liun 
Farm,'"  for  which  the  plaintiffs  were  to  pay  $6,100.  Under  the  pleadings 
and  proof  the  court  found  that  at  the  time  the  contract  was  made  the  plain- 
tiffs— the  purchasers — were  ignorant  of  the  quantity  of  acres  in  the  said  part 
of  the  Plum  Run  farm,  and  relied  upon  the  representations  of  the  defend- 
ants as  to  the  quantity;  and  that  Evans,  one  of  the  defendants,  was  a  sur- 
veyor, and  a  very  short  time  before  the  contract  was  made,  had  surveyed  the 
land  he  and  Dorsey  were  about  to  sell;  and  in  the  presence  of  Dorsey  and  the 
three  plaintiffs,  who  were  all  together  when  the  contract  was  made,  repre- 
sented that  tlie  tract  contained  at  least  235  acres,  and  it  might  contiiin  240 
acres.  The  three  plaintiffs  all  swear  positively  to  this  representation.  Dor- 
sey positively  denies  it,  and  Evans  at  firat  does  not  recollect  it,  but  finally  de- 
nies making  it.  The  land  appears  from  the  evidence  to  have  appeared  on  the 
commissioner's  book  in  1876,' and  on  until  1884,  in  the  names  of  the  vendors 
Evans  and  Dorsey,  as  219  acres;  and  it  seems  the  tuxes  were  paid  by  the  ven- 
dees,— the  plaintiffs, — and  it  is  argued  that  thus  they  had  notice  from  the  tax 
tickets  that  the  land  only  contained  219  acres.  There  is  no  evidence  that  they 
had  the  land  put  on  the  books  as  219  acras;  and  the  evidence  under  these  cir- 
cumstances could  not  be  construed  into  an  admission  that  they  knew  when 
Ihoy  bought  the  land  that  the  tract  only  contained  219  acres.  The  plaintiffs. 
In  ilieir  testimony,  show  that  they  did  not  discover  that  there  were  not  at 
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least  235  acres  In  the  tract,  until  in  1882,  when  they  learned  by  a  sarvey  of 
the  other  part  of  the  original  tract  that  it  fell  short  when  they -had  their  part 
surveyed,  and  discovered  for  the  first  time  that  the  represeutations  made  to 
them  when  the  sale  was  made  were  false,  and  that  the  tract  only  contained 
215^  acres.  The  $42  taxes  claimed  in  the  bill  was  properly  allowed,  as  it  is 
proved  by  the  officer  who  collected  it. 

As  to  the  main  question  as  to  the  sufficiency  of  proof  of  the  false  repre- 
sentations, and  whether  they  were  relied  on  by  the  plaintiffs,  the  evidence,  it 
is  true,  is  conflicting,  but  the  rule  is  tliat  where  the  decree  sought  to  be  re> 
versed  is  based  upon  depositions  which  are  so  conflicting  and  of  such  a  doubt- 
ful and  unsatisfactory  character  that  different  minds  and  different  judges 
might  reasonably  disagree  as  to  the  facts  proved  by  them,  of  the  proper  con- 
clusions to  be  deduced  therefrom,  the  appellate  court  will  decline  to  reverse 
the  finding,  or  decree  of  the  chancellor,  although  the  testimony  may  be  such 
that  the  appellate  court  might  have  rendered  a  different  decree,  if  it  had  acted 
upon  the  cause  in  the  first  instance.  Smith  v.  Yoke,  27  W.  Ya.  689;  Apple 
V.  Ganong,  47  Miss.  189;  Dootian  v.  Glynn,  28  W.  Va.  716. 

AVe  cannot  say  here  the  court  was  not  justified  from  the  evidence  in  ren- 
dering the  decree  it  did.  But  it  is  insisted  that  the  court  should  have  given 
costs  to  the  defendant.  As  we  find  no  error  in  this  record  other  than  in 
decreeing  costs,  even  if  there  were  error  in  that,  we  would  not  disturb  the 
decree,  on  the  well-settled  principle  that  a  decree  for  costs  alone  does  not  give 
the  appellate  court  jurisdiction. 

There  is  no  error  in  the  decree  for  which  it  should  be  reversed;  it  is  there- 
fore affirmed. 

Qbben.  Snyder,  and  Woods,  JJ.,  concurred. 


(?8  S.  C.  101) 

National  Bane  of  Newberry  o.  Kinakd  et  al* 
{Supreme  Court  of  South  CaroWMiy  Fobmary  18, 1888.) 

L  LuaTATioN  OF  AcTioNB— AccBUAL  OT  Caubb  ot  AoTioN^-Sun  TO  Sbt  Asidb  Con- 
veyance—Retttrn  OF  Nulla  Bona. 

In  an  action  to  set  aside  a  voluntary  deed  cf  a  deceased  debtor  on  the  ground  of 
fraud  upon  creditors,  and  to  subject  the  property  embraced  therein  to  the  payment 
of  plaintiff^s  claim,  the  statute  of  limitations  begins  to  run  only  when  he  has  ex- 
hausted aU  legal  remedies  against  the  debtor*8  estate,  and  execution  is  returned 
nulla  bona. 

8.  Same. 

In  an  action  to  set  aAide  a  deed  on  the  ground  of  fraud  upon  creditors,  delay  In  pio- 
cnring  a  return  of  nuUa  bona  to  the  execution  is  not  laches. 

8.  Execution— Lbvt— Amount  Realized— Application  in  Satisfaction. 

Where  executions  were  levied  upon  land  and  personal  property,  and  it  appeared 
that  aU  the  land  and  part  of  the  personalty  were  not  liable  to  the  execnuon,  the 
execution  defendant  is  entitled  to  have  a  i^o  rata  portion  of  the  remainder  of  the 
personalty  applied  to  the  execution  plaintiff's  judgment. 

4.  Fraudulent  CJonvetancbs— Action  to  Set  Aside— Scope  of  Dbcrbb. 

Where  the  plaintiff,  in  an  action  to  set  aside  a  deed,  abandons  aU  daim  to  personal 
property  embraced  therein,  it  should  not  be  set  aside  as  to  such  property. 

ft.  Same— Action  to  Set  Asidb— Lis  Pendens. 

Pendency  of  another  suit  to  which  plaintiff  is  not  a  party  is  no  defense  to  anaofeton 
to  set  aside  a  deed  on  the  ground  of  fraud  upon  creditors. 

6.  Samb— Action  to  Set  Aside— Homestead  Rights. 

In  an  action  to  set  aside  a  deed  on  the  ground  of  fraud  upon  creditors,  the  trial 
court  has  jurisdiction  to  determine  the  homestead  right  of  a  minor  defendant^  If 
necessary. 
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7.  HoMESTBAD— Afplication—Pabol  Bvidbnob. 

The  fact  that  an  application  for  a  homestead  has  been  made,  may  he  shown  by  p» 
rol  evidence. 
-   ExBCUTioN— RsTiraN— Pjjiol  Evibenob— Sxttficibnot. 

It  may  be  shown  by  the  parol  testimony  of  the  sheriff  that  he  made  certain  entries 
appearing  on  plalntin's  execution,  and  that  the  property  levied  upon  has  not  been 
sold,  and  such  a  return  may  be  sufficient  to  enable  plaintiff  to  conunence  an  action 
to  set  aside  a  deed  on  the  ground  of  fraud  upon  creditors. 

Appeal  from  common  pleas  circuit  coui-t  of  Kewberry  county;  J.  B.  K£Ji«  . 
SHAW,  Judge. 

Jones  db  Jones  and  Geo.  8,  Mower ^  for  appellant.    Y.  7.  Pope,  Buber  cfc  Cald- 
well,  and  Qoggans  &  Herbert,  for  respondent. 

SiMFSONt  C.  J.  The  respondent  obtained  a  judgment  in  October,  I87G, 
against  John  F.  Kinard,  William  M.  Kinard,  since  deceased,  and  Thomas  F. 
Harmon,  for  the  sum  of  $2,691.73,  with  interest  from  said  date,  and  $25  costs, 
on  note  previously  executed,  to-wit,  on  the  8th  of  October,  1875,  by  the  said 
John  F.  Kinard  to  the  said  William  M.  Kinard,  and  which  had  been  indorsed 
by  the  said  William  M.  and  the  said  Thomas  Harmon  to  the  respondent,  who 
discounted  it,  and  thereby  became  the  owner  thereof.  Some  time  between  the 
date  of  the  note  and  respondent's  judgment,  William  M.  Kinard,  by  volun- 
tary deed,  conveyed  his  entire  property,  real  and  personal,  in  Newberry  county, 
where  he  then  lived,  to  his  wife,  the  said  Sallie  E.  Kinard,  for  her  life,  and  at 
her  death  to  vest  in  fee-simple  in  his  two  sons,  John  M.  and  William  M.  Kin- 
ai-d,  and  such  other  children  as  might  be  bom  to  him  by  the  said  Sallie,  share 
and  share  alike.  The  action  below  was  instituted  by  the  respondent  in  its 
own  behalf,  and  for  such  other  creditors  of  William  M.  Kinard  as  might  come 
in  and  contribute,  etc.,  to  have  said  conveyance  adjudged  fraudulent  and  void 
as  to  said  judgment  of  respondent,  and  othera,  creditors,  and  to  have  the  prop- 
erty sold,  and  the  proceeds  applied  to  respondent's  debt,  etc.  Mrs.  Sallie  E. 
Kinard  answered,  denying  that  the  deed  was  without  consideration,  and  al- 
leging that  it  was  executed  because  a  large  portion  of  the  purchase  money  of 
the  land  described  in  the  complaint  was  paid  with  her  money,  under  an  agree- 
ment between  herself  and  husband  that  the  tltle'thereto  should  be  made  to  her. 
She  also  set  up  a  claim  to  a  portion  of  the  personal  property,  and  she, inter 
posed  the  statute  of  limitations.  John  Mayer  Kinard,  t|ie  minor  son,  an- 
swered by  guardian  ad  litem,  denying  every  allegation  of  fraud,  and  interpos- 
ing the  pendency  of  another  action  to  set  aside  the  said  deed,  and  also  the 
statute  of  limitations.  The  other  son  had  died  before  action  brought.  The 
case  was  heard  by  his  honor.  Judge  Kershaw,  upon  testimony  taken  before 
him,  who  overruled  the  statute  of  limitations,  and  ordered  the  conveyance  to 
be  annulled  and  vacated,  as  made  in  fraud  of  creditors;  and  that  the  property, 
both  personal  and  real,  be  sold,  the  proceeds,  after  expenses,  costs,  and  taxes, 
to  be  applied  to  plaintiff's  judgment;  the  balance,  if  any,  to  be  retained  for 
distribution  among  such  creditors  of  William  M.  Kimird,  deceased,  as  might 
come  in  and  prove  their  claims,  etc. 

The  minor,  William  Mayer  Kinard,  erroneously  called  John  Mayer  Kinard  in 
the  pleadings,  has  appealed  upon  24  exceptions.  These  exceptions,  however, 
need  not  be  discussed  separately,  because  many  of  them  may  be  grouped  to- 
gether, as  raising  the  same  question.  Without  reference,  therefore,  to  each  ex- 
ception, we  find  the  following  points  before  us:  (1)  Whether  his  honor  erred  in 
admitting  certain  testimony.  (2)  Whether  he  erred  in  holding  that  the  levy 
upon  the  property  of  John  P.  Kinard  had  been  sufficiently  explained,  so  as  to 
prevent  the  presumption  of  payment  of  plaintiff's  judgment  arising  from  such 
levy;  and  in  holding,  also,  that  plaintiff  had  exhausted  all  legal  remedies  for 
the  collection  of  its  debt  out  of  the  property  of  the  said  Kinard.  (3)  Whether  he 
erred  in  overruling  the  plea  of  the  statute  of  limitations,  and  in  holding  that 
the  plaintiff  had  not  been  guilty  of  such  laches  as  would  preclude  th^  relief  de- 
v.Ss.E.no.T— 30 
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nianded.  (4)  Whether  he  erred  in  finding  "that  there  was  nothing  in  the  al 
leged  investment  of  his  wife's  funds  in  the  property"  by  W.  M.  Kinard.  (5) 
Whether  he  erred  in  deciding  that  a  return  of  nulla  bona  on  plaintiff's  execur 
tion  had  been  proved.  (6)  Because  his  honor  declined  to  decide  the  question 
as  to  the  right  of  the  infant  defendant  to  a  homestead  in  the  deeded  property. 
(7)  Whether  lie  erred  in  setting  aside  the  deed  as  to  the  personalty.  And  (8> 
whether  he  erred  in  overruling  the  plea  of  the  pendency  of  the  suit  of  Pelzer, 
Rogers  c&  Co.  v.  John  P.  Kinard  et  al. 

Under  tlie  first  point  appellant  complains  that  certain  testimony  of  one  D. 
B.  Wheeler,  former  sherjfl  of  Newberry  county,  was  admitted.  This  testi- 
mony seems  to  have  been  nothing  more  than  that  he  had  made  certain  entries 
which  appeared  on  the  execution  of  plaintiff;  that  one  Glenn  had  been  his 
deputy;  and  that  th&  property  levied  upon  had  not  been  sold.  We  do  not  know 
by  what  rule  of  evidence  this  testimony  should  have  been  excluded.  In  the  ar- 
gument, the  only  reason  assigned  was  that  the  Code  prescribed  the  method  by 
which  a  return  on  execution  should  be  made,  and  that  this  did  not  include 
parol  statements  of  the  sheriff.  We  do  not  understand  that  the  testimony  of 
the  sheriff  was  in  substitution  of  the  method  of  the  Code.  It  was  simply  au- 
thenticating the  entries  indorsed  on  tlie  execution.  True  the  sheriff  is  re- 
quired (section  311,  Code)  to  make  return  of  his  actings  and  doings  under  ex- 
ecutions in  his  office  at  each  regular  term  of  the  court  from  which  they  were 
sued  out;  and  sometimes  under  oath,  to-wit,  when  partially  executed,  etc.; 
but  whether  he  does  his  duty  in  this  respect  or  not  could  furnish  no  reason 
why  he  should  be  held  incompetent  to  prove  that  the  indorsements  appearing 
on  the  execution  were  made  by  him,  or  that  he  had  not  sold  the  property  levied  . 
on,  as  independent  facts. 

Appellant  next  complains  of  the  admission  of  the  testimony  of  one  Glenn, 
as  to  application  for  a  homestead  by  John  P.  Kinard,  contending  that  the 
papers  should  have  been  produced  as  the  best  evidence.  This,  perhaps,  was 
true  as  to  the  contents,  in  the  absence  of  testimony  of  the  loss  of  the  papers. 
The  evidence  here  was  not  in  reference  to  the  contents,  but  as  to  the  fact  that 
such  application  was  made  preparatory,  perhaps,  to  proof  of  loss,  so  that  con- 
tents miglit  be  proved  by  parol. 

Appellant  next  complains  that  his  honor  erred  in  not  holding  that  the  debt 
of  plaintiff  had  been  satisfied  by  the  property  of  John  P.  Kinard,  levied  upon 
by  the  execution.^  It  is  a  presumption  of  law  that  a  levy  amounts  to  satis- 
faction, unless  it  be  shown  that  it  was  insufficient,  or  that  the  proceeds  were 
applied  to  some  prior  lien,  or  was  otherwise  unproductive,  without  fault  of 
the  judgment  creditor,  {Davis  v.  Barkley^  1  Bailey,  142;  Mazyck  v.  Coil,  2 
Bailey,  102;  Latorence  v.  Wofford^  17  S.  C.  586;)  and,  in  cases  of  levy  upon 
land,  where  it  has  been  consummated  by  sale,  and  then  only  to  the  extent  of 
the  proceeds  realized.  Now,  the  property  levied  upon  here  was  certain  per- 
sonal property,  and  a  tract  of  hind  containing  2,20U  acres.  This  property  was 
levied  upon,  and  this  was  indorsed  upon  the  numerous  executions  in  the 
sheriff's  office,  and  upon  all  at  the  same  date;  said  executions  amounting  to 
a  large  sum, — over  810,000.  As  to  the  land,  that  was  covered  by  two  senior 
mortgages,  upon  which  proceedings  for  foreclosure  were  in  progress,  and  dur- 
ing the  pendency  of  which  John  P.  Kinard,  mortgagor,  sold  said  land  to 
Koon,  one  of  the  mortgagees,  for  Sll,  145.75,  which  sale  was  confirmed  by 
the  court  in  a  special  order  by  his  honor,  Judge  Aldrich,  in  said  foreclosure 
proceedings,  and  tlie  pronecds  directed  to  be  applied  to  the  Koon  mortgage,  the 
senior  lien,  and  the  balance,  to-wit.  $2,458.72,  to  the  mortgage  of  Pelzer,  Kog- 
crs  &  Co.,  assignee  of  Kobert  L.  McCaughrin.  This,  it  seems  to  us,  was  sub- 
stantially a  foreclosure  sale,  and  covered  the  whole  interest  therein  of  John 
P.  K*nard,  leaving  nothing  subject  to  his  judgment  creditors.  This  disposes 
of  tlie  land.  The  personal  property  levied  upon  consisted  of  16  mules,  1  mare, 
8  cows,  4  calves,  2  wagons,  1  carriage,  2  buggies,  6  hogs,  household  and 
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kitchen  furniture,  contents  of  store;  also  250  bushels  of  corn,  his  interest  in 
7  bales  of  cotton,  and  all  of  his  interest  in  the  growing  crops,  the  levy  bear- 
ing date  19th  October,  1876.  It  appears  in  the  evidence  that  the  mules  had 
been  mortgaged  to  R.  L.  McCaughrin  on  the  16th, May,  1876,  before  any 
jddgments  had  been  obtained.  At  the  time  of  the  levy  there  were  executions 
in  the  office  against  John  P.  Kinard,  amounting  in  the  aggregate  to  some 
$10,000,  which,  reduced  by  the  judgment  on  the  Pelzer,  Rogers  &  Co.  judg- 
ment of  $2,500,  balance  of  proceeds  of  land  on  sale  to  Koon,  left  some  $7,500. 
The  16  mules,  it  seems,  were  covered  by  the  senior  mortgnge  to  McCaughrin, 
and  were  not  liable  to  the  executions.  As  to  the  remainder  of  the  personalty, 
there  is  no  satisfactory  evidence  of  its  value,  or  what  disposition  was  made  of 
it.  In  the  absence  of  proof,  the  law  would  presume  that  it  liad  been  sold, 
and  the  proceeds  applied  to  the  levying  ft,  fa.'s  pro  rata.  It  would  certainly 
be  a  very  violent  presumption  that  the  small  amount  of  personalty  mentioned 
in  the  levy,  left  after  taking  out  the  mules,  had  satisfied  in  full  the  large 
amount  of  indebtedness  represented  in  the  executions;  but  it  does  not  appear 
to  us  th<it  the  testimony  was  sufficient  to  hold  that  the  whole  of  it  had  been 
swept  away  by  prioi  liens.  We  think  that  defendant  was  entitled  to  have  a 
pro  rata  portion  applied  to  plaintiff's  judgment. 

Next,  the  question  of  the  plea  of  the  statute  of  llpiitations  is  raised,  and 
also  whether  plaintiff  was  barred  by  laches.  As  a  general  rule,  the  statute  of 
limitations  begins  to  run  when  the  right  of  action  accrues, — exception, 
where  the  party  wronged  is  laboring  under  certain  disabilities,— so  that,  in 
all  cases  where  the  statute  is  pleaded,  the  first  question  to  determine  is,  when 
did  the  right  of  action  accrue?  and,  secondly,  was  the  party  in  condition  to 
sue,  or  was  he  under  some  legal  disability?  Now,  the  action  below  was  an 
action  by  a  creditor  seeking  to  set  aside  a  deed  of  his  debtor  in  order  to  make 
the  property  embraced  liable  for  his  debt.  Actions  of  this  kind  may,  and 
usually  do,  belong  to  one  of  two  classes :  (1)  Where  a  deed  has  been  executed  by 
a  debtor  with  the  view  and  for  the  purpose  of  defeating  his  creditors,  thereby 
perpetrating  a  direct,  intended,  and  positive  fraud;  (2)  where  a  voluntary 
deed,  founded  upon  the  consideration  of  love  and  affection,  or  to  promote 
some  laudable  and  commendable  purpose,  is  executed  by  a  debtor,  and  it  turns 
'out  afterwards,  because  no  other  property  can  be  found,  that  the  property 
embraced  in  said  voluntary  deed  should  become  liable  for  the  debts  existing 
at  the  time  of  its  execution.  Wo  think  this  case  belongs  to  this  lattcT  class, 
and  without  stopping  to  indicate  when  the  right  of  action  would  accrue  in 
the  former  class,  that  question  not  being  involved  here,  we  think  that,  as  to 
the  latter  class,  no  right  of  action  would  accrue  until  the  necessity  reaching 
the  property  conveyed,  is  developed  legally.  This  is  so,  because  fraud  is  the 
foundation  of  the  action;  it  is  in  fact  the  cause  of  the  action;  and  fraud 
must  occur  before  the  action  can  be  comnienced, — before  a  right  of  action 
accrues.  Now  a  voluntary  deed,  based  on  love  and  affection,  or  some  other 
laudable  consideration,  is  not  necessarily  fraudulent,  and  therefore  such  deed 
cannot  be  alleged  to  be  fraudulent  at  its  inception,  nor  does  a  right  of  action 
accrue  then  to  subsisting  creditora  to  vacate  it  at  that  moment.  Such  deed, 
however,  may  become  a  legal  fraud  in  the  future,  if  no  other  property  of  the 
debtor  can  be  foujid  out  of  which  the  creditor  may  make  his  debt,  on  the 
principle  that  the  law  requires  a  man  to  be  just  before  he  is  generous, — 
which  forbids  the  debtor  giving  away  his  property  to  the  prejudice  o^  his  sub- 
sisting creditors.  But  before  a  right  of  action  accrues,  this  legal  fraud  must 
be  developed,  and,  if  at  that  time  the  creditor  can  sue,  the  currency  of  the 
statute  will  commence.  How  is  this  fact  to  be  developed?  This  court  has 
held  that,  inter  vivos,  the  only  way  to  develop  it,  so  as  to  have  a  cause  of  • 
action  in  equity  to  vacate  the  voluntary  deed,  is  by  exhausting  all  legal 
remedies,  and  to  have  a  nulla  bona  return  by  a  judgment  creditor  on  his  exe- 
cution issued  on  said  judgment;  that  then,  and  not  till  then,  does  liis  right  of 
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action  accrue,  and  then,  and  not  till  then,  is  the  statute  of  limitations  set  in 
motion  against  him.  See  Vernier  v.  Doumst  13  S.  C.  451;  and  8uher  v. 
Chandler f  18  S.  0. 533.  In  Vemer  v.  Dotons  a  fraudulent  deed  bad  been  an- 
nulled, upon  action  commenced  without  a  return  of  nulla  bona.  The  su* 
preme  court  set  aside  the  judgment,  because  there  had  been  no  such  return, 
and,  after  discussing  the  reason  of  the  rule  requii'ing  such  return,  used  the 
following  language:  "Hence  it  is  that  the  courts  of  equity  have  held,  as  a 
rule  of  convenience  founded  on  the  clearest  reason  and  equity,  that  the  plain- 
till:  mtLst  issue  his  execution,  and  procure  its  return,  before  applying  to  the 
court  of  equity  for  relief.  Having  failed  to  show  in  the  present  case  that 
this  step  has  been  taken,  the  evidence  shows  no  equity  in  (he  plaintiffs  to  de- 
mand the  decree  that  has  bebn  pronounced,  and  it  must  be  reversed." 

It  is  admitted  that  this  doctrine  was  held  in  these  cases,  but  it  is  contended 
that  it  has  been  modified  and  weakened  since,  by  our  subsequent  cases  of 
Bird  V.  Calf)eH,  22  S.  C.  292,  and  Attstin  v.  If  orris,  23  S.  0.  393.  A  short 
examination  of  these  cases  will  show  that  they  do  not  sustain  appellant^s 
counsel  in  the  effect  which  he  suggests  as  to  the  previous  cases,  supra.  Bird 
V.  Calvert  was  a  case  against  a  member  of  an  insolvent  corporation  under  a 
provision  of  the  chai-ter  which  made  the  corporators  liable  to  the  extent  of  5 
per  cent,  upon  their  stock  for  the  debts  of  the  company.  It  did  not  appear 
that  all  legal  remedies  by  execution  and  return  of  nulla  bona  had  been  ex- 
hausted against  the  corporation.  But  it  was  held  that  the  decision  of  this 
question  was  not  involved  in  the  case;  and  while  Mr.  Justice  McGowan,  in 
discussing  that  question,  did  say,  incidentally,  "that  it  was  not  quite  clear 
that  judgment  and  unsatisfied  execution  would  be  inexorably  required  under 
all  circumstances,  yet  he  said  that  they  were  undoubtedly  usual,  and  perhaps 
the  most  satisfactory;"  but  further  he  said:  **Be  that  as  it  may,  it  seems  to 
us  clear  that  this  is  not  a  case  belonging  to  the  class  mentioned,"  where  that 
principle  was  applicable,  "and  where  the  debt  was  enforceable  only  after 
judgment  and  return  of  ntUla  bona  on  the  execution  against  the  corporation." 
8o  that  the  question  here  was  not  involved  there  in  the  remotest  degree,  the 
case  turning,  as  it  did,  upon  a  very  different  principle.  A  single  quotation 
from  the  other  case  of  Austin  v.  Morris^  which  was  announced  after  the  case  of 
Bird  V.  Calvert,  and  written  by  the  same  justice,  will  show  the  position  of 
the  court:  "There  is  no  doubt,"  said  the  justice,  **  thai  such  judgment  afid 
return  are  necessary  when  the  conveyance  is  assailed  as  merely  voluntary; 
for  in  such  case  it  cannot  appear  that  any  wrong  has  been  done  until  it  is 
shown  that  the  debtor  has  not  the  means  of  paying  the  debt  with  property 
other  than  that  covered  by  the  contested  conveyance;"  citing  Suber  v.  Chand- 
ler, Austin  V.  Mori'is  was  not  a  case  arising  upon  a  voluntary  conveyance; 
and,  besides,  it  was  under  the  assignment  act,  which  in  one  of  its  sections 
dispenses  with  the  necessity  of  judgment  and  nulla  bona  return.  We  do  not 
think  that  any  case  can  be  found  which  weakens  the  doctrine  of  Veiifier  v. 
Downs  and  Suber  v.  Chandler,  as  applicable  to  voluntary  conveyances,  free 
from  positive  and  intended  fraud.  True,  it  was  held  in  Ragsdale  v.  Holmes, 
1  S.  C.  91,  that  it  was  not  necessary  that  specialty  and  simple  contract  cred- 
itors of  the  estate  of  a  decedent  should  exhaust  their  remedies  at  law,  before 
exhibiting  a  creditors'  bill  in  equity  against  the  executors  of  11  -  decedent  for 
an  account,  etc.,  for  the  satisfactory  reason  that  the  assets  of  tlie  decedent  be- 
come at  once  liable  for  all  his  debts,  upon  his  decease,  the  debts  to  be  paid  in 
a  certain  order.  But  the  case  before  us  is  not  a  case  for  an  accounting  against 
the  representatives  of  W.  M.  Kinard,  deceased,  or  for  the  settlement  of  his 
estate,  by  marshaling  the  assets.  It  is  a  case  to  remove  an  obstacle  in  the 
way  of  plaintiff  to  making  certain  property  liable  to  their  debt,  in  which  prop- 
erty the  wife  and  children  set  up  an  opposing  interest  under  a  deed  executed 
by  W.  M.  Kinard  in  his  life-time.  It  is  in  fact  a  Ciise  inter  vivos,  assailing  a 
voluntary  conveyance,  unimpeachable  for  positive  fraud,  where  the  doctrine 


Digitized  by 


Google 


S.  C]  RATIONAL  BANK  V.  KINARD.  469 

of  judgment  and  a  retarn  of  nulla  bona  is  admitted  by  all  to  be  applicable. 
It  is  urged  that  it  has  been  held  in  this  state  that  in  cases  of  this  kind  it  is 
necessary  for  the  plaintiff  to  allege  in  his  complaint  that  he  discovered  the 
fraud  within  the  statutory  period  before  the  commencement  of  the  action,  or, 
upon  failure  to  make  such  allegations,  the  ontts  is  upon  him  to  prove  that  he  so 
discovered  it,  upon  peril  of  being  presumed  to  have  known  it  from  the  execu- 
tion of  the  Instrument  assailed.  This,  no  doubt,  is  good  law,  when  applied 
to  cases  to  which  it  is  applicable,  to-wit,  to  cases  where  the  fraud  attached  at 
the  execution,  and  the  paity  was  free  from  disability.  But  in  cases  like  that 
before  the  court,  where  the  execution  of  the  paper  was  free  from  fraud  in  its 
inception,  and  otherwise  valid  at  that  time,  and  a  legal  fraud  is  superinduced 
by  subsequent  events  and  attaching  at  the  occurrence  of  such  events,  it  can- 
not be  presumed  to  have  existed  from  the  execution  because  of  the  failure  to 
allege,  as  suggested;  the  execution,  as  matter  of  fact,  being  free  from  fraud* 
Whether,  if  the  statutory  period  should  expire  between  the  return  of  nuMa 
bona  and  the  beginning  of  the  action,  a  failure  to  aver  discovery  within  the 
period  would  have  the  same  effect*  is  not  necessary  to  be  determined  in  this 
case. 

We  see  no  sufficient  evidence  of  laches.  The  appellant  could  not  attack  the 
deed  until  his  legal  remedies  had  been  exhausted,  and  we  know  of  no  rule  of 
law  which  required  plaintiff  to  have  his  execution  returned  ntdla  &ona  sooner 
than  when  it  was  so  returned.  Nor  was  the  complaint  obnoxious  to  the  de- 
murrer interposed.  The  allegations,  if  true,  were  certainly  sufficient  to  con- 
stitute a  cause  of  action,  and  there  was  testimony  enough  to  prevent  the  non- 
suit moved;  nor,  admitting  that  W.  M.  Kinard  bore  the  relation  of  surety  to 
John  P.  Kinard,  do  we  see  anything  in  the  acts  of  plaintiff  towards  John  P. 
Kinard,  as  principal,  that  would  release  the  said  W.  M.  Kinard,*  under  any 
rule  of  law  applicable  to  principals  and  sureties.  We  do  not  think  that  the 
preponderance  of  the  testimony  is  against  the  finding  of  his  honor,  as  to  the 
investment  of  Mrs.  Kinard's  money  in  the  property  conveyed;  the  evidence 
upon  this  subject  being  vague  and  inconclusive, — too  much  so,  both  as  to  the 
amount  received  and  as  to  the  use  of  it  by  her  husband,  to  warrant  the  con- 
clusion that  the  deed  was  executed  in  consideration  thereof,  or  as  investment 
for  her.  The  consideration  expressed  in  the  deed  was  natural  love  and  affec- 
tion. The  appellant  objects  to  the  return  of  the  sheriff,  and  claims  that  it 
was  not  in  conformity  with  the  act.  Section  311,  Code.  Doubtless  it  was 
informal,  and  not  in  strict  compliance  with  the  requirements  of  the  act;  but 
we  thiuk  it  was  sufficient  to  enable  the  plaintiff  to  commence  action.  There 
is  nothing  in  appellant's  argument  as  to  the  pendency  of  the  suit  of  Pelzer, 
Bogers  &  Co.  We  suppose,  therefore,  that  this  exception  was  abandoned. 
In  any  event,  however,  the  plaintiff  not  having  been  a  party  thereto,  it  could 
not  be  affected  thereby.  We  suppose  his  honor  overlooked  the  fact  that  all 
claim  to  the  personal  property  embraced  in  the  deed  had  been  abandoned  by 
the  plaintiff.  We  think  his  honor,  while  having  no  power  to  order  proceedings 
to  set  apart  a  homestead  to  the  minor  defendant,  yet  it  was  within  his  juris- 
diction to  determine  the  right,  if  necessary,  to  the  adjudication  of  the  case. 
Mtmro  V.  Jeter,  24  S.  C.  29;  Swandale  v.  ISwandale,  25  S.  C.  389. 

It  is  the  judgment  of  this  court  that  the  judgment  below  be  modified  by  re- 
versing so  much  of  said  judgment  as  vacates  the  conveyance  in  question  as 
to  the  personal  property  embraced  therein;  also  so  much  as  adjudged  that  all 
of  the  personal  property  levied  upon  had  been  accounted  tor;  also  so  much  as 
adjudged  that  the  circuit  judge  had  no  jurisdiction  in  the  matter  of  the  home- 
stead claimed;  and  in  all  other  respects  that  said  judgment  be  affirmed.  Let 
the  case  be  remanded  for  such  orders  as  may  be  necessary  to  have  ascertained 
and  applied  to  respondent's  judgment,  if  not  legally  disposed  of  otherwise,  a 
pro  rata  portion  of  the  value  of  the  personal  property  levied  upon,  other  than 
the  mules  mentioned;  and  with  leave  to  the  minor  defendant,  Kinard,  appel- 
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iant,  to  take  such  steps  as  he  may  be  advised  to  set  ap  his  claim,  if  anj,  to  a 
homestead. 

McIVER  and  McGowan,  JJ.,  concur. 

(28  S.  C.  152)  ^  «  . 

CoMPTON  V.  Patterson  et  ux. 
(SupreTne  dmrt  of  Soxith  Carolina.    March  1, 1888.) 

i'^AUDULENT  CONVEYANCES— ACTION  TO  SeT  ASIDE—RETURN  OF  NOLLA  BONA. 

In  an  action  by  a  judgment  creditor,  to  set  aside  a  conveyance  for  fraudj  there 
was  no  allegation  or  proof  of  a  return  by  the  sheriff  of  nulla  bona  on  plaintiff's 
judgment.    Heldy  that  such  action  will  not  lie. 

Appeal  from  common  pleas,  circuit  court  of  Laurens  county;  Norton^ 
Judge. 
Ferguson  <&  Feathei'stone,  for  appellant.    Ball  d-  Watts,  for  respondents. 

McIvER,  J.  The  plaintiff,  a  judgment  creditor  of  the  defendant  William 
J.  Patterson,  brings  this  action  for  the  purpose  of  subjecting  a  certain  tract 
of  land  conveyed  to  the  defendant  Rebecca  Patterson  by  one  Robert  H.  Flem- 
ing to  the  payment  of  his  debt,  upon  the  ground  that  the  purchase  money  for 
said  land  was  in  fact  paid  by  the  judgment  debtor,  William  J.  Patterson,  and 
the  conveyance  taken  to  his  wife,  for  the  purpose  of  hindering  and  delaying 
his  creditors.  The  master,  to  whom  the  issues  in  the  action  were  referred, 
found  the  facts  to-be  substantially  as  follows:  that  some  time  In  1877  or  1878 
the  defendant  William  J.  Patterson  bargaineii  with  one  Robert  H.  Fleming 
for  the  purcliase  of  the  land  in  question,  "for  his  wife  and  children,"  at  the 
price  of  12  bales  of  cotton,  to  be  paid  in  three  or  four  years;  that  the  thiee 
minor  sons  of  said  defendant  were  present  when  the  agreement  was  made, 
and  wore  told  that  they  might  have  the  land  if  they  would  go  to  work  and 
make  the  cotton  necessary  to  pay  for  it,  to  which  they  assented;  whereupon 
said  Fleming  gave  his  bond  to  make  titles  to  defendant  Rebecca  and  her  heirs 
upon  payment  of  the  purchase  money;  that  the  Pattersons  went  into  posses- 
sion of  the  land  and  cultivated  it,  and,  having  made  and  delivered  to  said 
Fleming  the  12  bales  of  cotton  agreed  upon  as  the  purchase  price  of  the  land, 
the  said  Fleming  executed  his  deed,  on  the  28th  of  November,  1881,  to  said 
Rebecca  and  her  heirs  for  the  land,  which  deed  was  duly  recorded  on  the  same 
day;  and  that  the  cotton  so  delivered  to  Fleming  was  produced  almost  en- 
tirely by  the  labor  of  the  sons  of  said  William  J.  Patterson,  during  tlieir  minor- 
ity, he  being  feeble  and  unable  to  render  much  assistance.  Upon  these  facts 
the  master  found  as  matter  of  law  that  while  it  is  true  that  the  general  rule 
is  that  a  father  is  entitled  to  the  services  of  his  minor  children,  ut  least  so 
long  as  he  supports  them,  yet  he  may  waive  such  right,  as  he  did  do  in  this 
case,  and  the  creditor  of  the  father  has  no  right  to  object;  and  that  in  this 
case,  there  being  no  evidence  of  any  intention  to  defraud  any  one  by  the  con- 
tract for  the  purchase  of  the  land,  and  the  minor  sons  having  been  induced 
to  niake  the  cotton  used  in  paying  for  the  land,  which  the  father  was  unable 
to  do,  by  the  promise  that  they  should  have  the  benefit  of  it,  there  was  noth- 
ing in  the  transaction  obnoxious  to  good  morals  or  honest  dealing,  and  there- 
fore the  master  recommended  that  the  complaint  be  dismissed  with  costs. 
Upon  this  report,  and  the  exceptions  thereto,  the  case  was  heard  by  Judge 
Norton,  who,  without  considering  the  ground  upon  which  the  master  basfd 
his  conclusion,  rendered  judgment  dismissing  the  complaint,  "on  the  ground 
that  there  is  no  proof  or  allegation  of  nulla  bona  return  by  sheriff"  on  the 
execution  on  the  judgment  of  the  plaintiff  against  the  defendant  William  J. 
Patterson.  From  this  judgment  plaintiff  appeals,  upon  the  ground  that  tlie 
circuit  judge  erred  in  dismissing  the  complaint  upon  the  ground  stated.  Inas- 
much as  it  is  conceded  tiuit  "there  is  no  proof  of  a  return  of  nuJla  bona," — 
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iDdeed  so  far  as  we  can  discover  there  was  no  evidence  that  any  execution 
was  overissued  on  the  plaintiff's  judgment, — certainly  no  evidence  that  there 
ever  was  any  attempt  to  enforce  such  execution, — we  need- only  consider 
whether  such  evidence  was  necessary  to  enable  the  plaintiff  to  maintain  this 
action.  This  question  has  been  so  conclusively  settled  in  favor  of  the  ruling 
of  tlie  circuit  judge  that  it  is  not  necessary  to  do  more  than  refer  to  some  of 
tlie  cases.  Verner  v,  Doions,  13  S.  C.  449;  Suber  v.  Chandler-,  18  S.  C.  526; 
and  the  very  recent  case  of  Bank  v.  Kinard,  ante,  464,  in  which  the  chief 
justice  conclusively  shows  that  the  cases  of  Bird  v.  Calvert,  22  S.  C.  292,  and 
Austin  V.  Morris,  23  S.  C.  393,  relied  on  by  the  counsel  for  appellant,  are  not 
in  conflict  with  the  cases  above  cited.  The  case  of  Burch  v.  Brantley,  20  S. 
C.  503,  also  relied  on  by  plaintiff,  while  it  may  be  regarded  as  holding  that  it 
is  not  necessary  that  the  complaint  should  allege  a  return  of  nulla  bona,  yet 
it  distinctly  recognizes  the  cases  above  cited,  showing  that  proof  of  that  fact 
•  is  necessary  in  a  case  like  this.  Tlie  judgment  of  this  court  is  that  the  judg- 
ment of  the  circuit  court  be  aflBrmed. 

Simpson,  C.  J.,  and  McGowan,  J.,  concur, 

(28  S.  G.  157) 

Waldbop  0.  Greenville,  L.  &  S.  E.  Go. 
(Supreme  C&wrt  of  S<mth  Carolina.    March  1, 1888.) 

1.  Railroad  Compakizs— Nbgugenob— Ikstjfficiient  Culvbbts— Damagbs-OJrops  on 
Right  of  Wat. 

A  complaizLt  alleged  damage  to  a  growing  crop  in  consequence  of  accumulation 
of  water  caused  by  defective  culverts  in  the  road-bed  of  defendant's  railroad.  One 
of  the  defenses  was  that  injury  to  crops  growing  on  defendant's  ri^ht  of  way  could 
not  sustain  the  action.  Held,  that  on  cross-examination  of  plaintiff,  the  question, 
**How  much  of  the  crop  damaged  was  planted  within  one  hundred  feet  of  the  rail- 
road track? "  was  properly  allowed.  ■ 
3.  8ame — Negligence — Insufficient  Culvert—Damages. 

In  an  action  against  a  railroad  company  for  damages  to  a  growing  crop,  caused  by 
a  defectively  constructed  road-bed  and  an  insuf^cient  culvert,  and  accumulation  of 
water  in  consequence  thereof,  plaintiff  testified  as  to  the  defective  character  of  the 
road-bed  and  culvert,  the  accumulation  of  water,  and  the  overflow  and  injury  to  his 
crop,  but  did  not  testify  to  any  definite  amount  of  pecuniary  loss.  Held  that,  there 
being  no  evidence  from  which  the  jury  could  determine  the  amount  of  plaintiff's 
loss,  a  nonsuit  was  properly  granted,  and  that  an  averment  in  the  answer,  that 
plaintiff  had  agreed  to  take,  and  defendant  to  pay,  five  dollars  in  satisfaction  of  all 
oamages,  before  the  suit,  is  not  an  acknowledgment  of  damage  by  defendant. 
3.  Master  and  Servant— Declarations  of  Servant— Scope  of  Agency. 

The  duty  of  a  section  master  on  a  railroad  was  to  keep  the  track  in  order  for  the 
safety  of  trains.  Held  that,  in  an  action  for  damages  to  a  growing  crop,  caused  by 
accumulation  of  water  along  the  railroad  track,  plaintiff's  testimony  as  to  a  conver- 
sation between  himself  ana  the  section  master,  not  being  in  relation  to  matters 
within  the  scope  of  the  master's  duties,  was  properly  excluded. 

Appeal  from  common  pleas  circuit  court  of  Abbeville  county ;  T.  B.  Fkaser, 
Judge. 

Graydon  <§  Qraydon^  for  appellant.  Joa.  QanaM  and  Eugene  B.  Gary,  for 
respondent. 

Simpson,  C.  J.  The  appellant  brought  the  action  below  to  recover  damages 
for  an  injury  to  his  land  and  crops,  alleged  to  have  been  occasioned  by  a  de- 
fectively constructed  road-bed  and  an  insufficient  culvert,  by  reason  of  which 
water,  instead  of  flowing  off  naturally,  had  accumulated  and  overflowed  his 
land,  rendering  the  same  unfit  for  cultivation,  and  injuring  his  crop  growing 
thereon.  Upon  the  close  of  appellant's  testimony,  on  motion  of  respondent, 
his  honor,  Judge  Eraser,  granted  a  nonsuit  in  a  short  order,  of  which  the 
following  is  a  copy:  "At  the  close  of  plaintiff's  testimony  in  the  above-stated 
case,  the  defendant  having  moved  for  a  nonsuit  on  the  ground  of  failure  of 
proof  on  the  part  of  the  plaintiff,  and  it  appearing  to  the  court  that  the  mo- 
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tlon  shonld  be  granted;  now,  on  motion  *  *  •  defendant's  attorneys,  it 
is  ordered  that  the  plaintiff  be  nonsuited,  and  the  complaint  herein  be  dis- 
missed.'' The  appeal  questions  the  correctness  of  this  order,  upon  several 
grounds,  to-wit:  "(1)  Because  it  was  error  in  his  honor  to  permit  defend- 
ant's attorneys  to  ask,  and  to  require  plaintiff  upon  cross-examination  to  an- 
swer, the  following  question:  *H6w  much  of  corn  and  cotton  which  you 
claim  to  have  been  damaged  was  planted  within  one  hundred  feet  of  the  rail- 
road track?'  (2)  Because  it  was  error  in  his  honor  to  refuse  to  allow  plaintiff 
to  state  what  he  said  to  the  section  master  having  in  charge  the  piece  of  the 
road  which  runs  through  the  plaintiff's  land,  and  what  reply  the  section 
master  made.  (8)  Because  he  was  in  error  in  holding  at  the  conclusion  of 
plaintiff's  testimony,  that  there  was  no  e\ridence  to  go  to  the  Jury,  and  granted 
a  nonsuit.  (4)  Because  it  was  error  in  his  honor,  after  the  testimony  was 
taken,  to  grant  the  order  of  nonsuit;  the  said  order  being  in  all  respects  con- 
trary to  law  and  the  evidence  taken  upon  the  trial." 

The  appellant  alleged  in  his  complaint,  damage  to  his  growing  crop  and  in 
his  direct  examination  had  testified  thatsaid  crop  consist^  of  both  cotton  and 
corn,  and  we  don't  see  that  defendant's  question  as  to  the  location  of  the  crop, 
— whether  within  100  feet  of  the  track  or  not, — was  incompetent.  One  ground 
of  the  defense  was,  substantially,  that  injury  to  crops  growing  on  the  respond- 
ent's right  of  way  could  not  sustain  the  action;  and  it  seems  to  us  to  have 
been  a  very  pertinent  question,  after  appellant  had  testified  that  his  crop  had 
been  injured,  for  respondent  to  ask,  whether  said  crop  was  within  the  right 
of  way  or  not. 

As  to  exception  2.  It  is  true  that  a  section  master  is  the  representative  of 
the  company  within  the  scope  of  his  agency  and  duties,  and  what  he  says  and 
does  within  that  limit  will  generally  bind  the  company;  but  the  exclusion  of 
the  testimony  referred  to  in  this  exception  does  not  appear  to  have  violated 
this  rule.  The  section  master,  as  we  understand,  is  charged  with  keeping  the 
track  in  order  for  the  safety  of  the  trains:  and  the  conversation  here  between 
the  appellant  and  the  section  master,  proposed  to  be  introduced,  did  not  seem 
to  have  any  reference  to  the  track  within  the  scope  of  the  section  master's 
duties,  to-wit,  as  to  its  safety  for  the  trains,  etc. 

This  brings  us  to  the  order  of  nonsuit.  A  nonsuit  is  proper  when  there  is 
a  total  failure  of  testimony  as  to  one  or  more  of  the  material  allejgations  in  the 
complaint,  which,  as  we  have  often  said,  is  a  question  for  the  judge  who  hears 
the  case.  If  there  be  testimony  as  to  all  of  the  material  allegations,  the  force 
and  effect  of  which  must  be  determined,  the  case  must  go  to  the  jury;  -but  if 
there  be  an  absence  of  all  evidence  as  to  any  one  or  more  of  such  allegations, 
then  a  nonsuit  must  follow.  Now  here  the  material  allegations,  and  upon 
which  the  parties  were  at  issue,  were,  that  by  a  defective  culvert,  constructed 
by  defendant  upon  plaintiff's  land,  water,  which  but  for  said  road-bed  would 
have  flowed  off  naturally,  accumulated,  and,  by  overflowing  plaintiff's  land, 
had  injured  it  and  his  growing  crop  in  the  sum  of  S75.  Analyzed,  these  are 
the  issues:  (1)  The  character  of  the  road-bed  and  culvert;  (2)  the  accumula- 
tion of  water  inconsequence,  which  otherwise  would  have  flowed  off;  (3)  over- 
flowing and  injuring  appellant's  land  and  crops,  one  or  both;  and  (4)  a  pecu- 
niary loss  of  some  definite  amount  Now,  the  order  of  nonsuit  does  not  state 
distinctly  which  of  these  allegations  was  without  testimony.  It  simply  states, 
in  general  terms,  that  defendant  having  moved  for  a  nonsuit  on  the  ground 
of  failure  of  proof  on  the  part  of  the  plaintiff,  and  it  appearing  to  the  court 
the  motion  should  be  granted,  it  is  ordered,  etc.  The  plaintiff  (appellant)  was 
the  only  witness  examined,  and  we  find  in  his  examination  some  testimony 
as  to  all  of  these  issues  except  the  last.  He  gave  it  as  his  opinion  that  the 
culvert  was  insuflScient  to  carry  off  the  water,  and  he  described  the  culvert. 
He  stated  that  the  water  had  backed,  and  covered  some  of  the  land,  had  seeped 
through,  and  injured  his  crop  on  the  other  side  of  the  track.    This,  perhaps. 
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woQld  }iave  been  enough  to  carry  the  case  to  the  jury  as  to  these  matters,  and, 
if  there  had  been  any  testimony  as  to  the  last  allegation,  then  the  case  no  doubt 
would  have  gone  to  the  jury.  The  last  allegation  was  a  pecuniary  loss  of 
some  definite  ampunt,  and  to  entitle  it  to  go  to  the  jury  there  should  have  been 
some  testimony  directed  to  such  loss,  and  by  means  of  which  the  jury  could 
estimate  it  in  dollars  and  cents.  True,  the  appellant  said,  generally,  his  land 
and  crops  had  been  injured;  but  as  to  the  extent  of  the  injury  in  money  no 
evidence  was  furnished,  and  if  the  case  had  gone  to  the  jury  in  the  absence 
of  such  testimony,  we  do  not  see  how  a  verdict  could  have  been  rendereci  as 
to  that  question.  The  appellant  stated  the  usual  price  of  corn  and  of  cotton, 
and  the  probable  production  of  his  surrounding  lands  not  injured  by  the  wa- 
ter, but  as  to  the  precise  point  in  issue,  to-wit,  whether  the  appellauv  had  lost 
anything,  and,  if  so,  how  much,  by  failing  to  cultivate  the  land  in  question, 
there  was  no  direct  evidence,  nor  any  collateral  facts  from  which  an  inference 
might  be  drawn;  the  whole  matter  being  left  to  speculation,  based  not  upon 
sworn  testimony,  such  as  the  law  requires,  but  upon  the  supposed  knowledge 
of  the  jury  of  agricultural  matters.  We  do  not  think  the  averment  in  the  an- 
swer of  defendant,  that  plaintiff  had  at  one  time  before  suit  agreed  to  take 
five  dollars  in  satisfaction  of  all  damages,  and  that  defendant  had  agreed  to 
pay  this  sum,  should  be  construed  into  an  acknowledgment  by  defendant  that 
damages  to  that  extent  at  least  had  been  done.  A  party  sometimes  prefers 
to  buy  his  peace,  rather  than  to  litigate  for  it.  A  very  important  and  inter- 
esting  question  was  raiaed  in  the  argument  before  us  in  this  case,  involving 
the  point  whether,  if  the  injury  complained  of  here  resulted  from  the  action 
of  surface  water,  as  contradistinguished  from  a  running  stream  with  distinct 
channel,  any  action  accrued  to  the  plaintiff.  It  did  not  appear  distinctly  in 
the  complaint  whether  the  water  was  from  a  running  stream,  or  was  surface 
water;  nor  does  it  appear  that  his  honor  made  any  positive  ruling  on  the  ques- 
tion suggested.  All  that  appears  is  found  in  his  honor's  remarks  on  a  pro- 
posed amendment  of  the  defendant  to  the  "case"  prepared  by  the  plaintilT  for 
appeal.  The  defendant  proposed  to  amend  by  inserting  that  plaintiff  said  in 
his  testimony:  "There  was  no  running  stream  of  water,  but  the  damage  was 
done  by  surface  water."  His  honor  declined  to  allow  the  amendment,  but 
stated  that  he  was  satisfied  that  it  appeared  in  the  evidence  there  was  no  run- 
ning stream,  and  that  the  damage  complmned  of  was  done  by  surface  water, 
and  that  this  was  one  of  the  grounds  of  the  motion  of  nonsuit.  He  fuither 
said  that  if  the  fact  had  been  otherwise  *  ♦  •  he  would  have  sustained 
the  demurrer;  meaning,  we  suppose,  that  had  it  appeared  in  the  complaint 
that  the  injury  was  from  surface  water,  he  would  have  sustained  a  demurrer. 
This  being  all  that  occurred  below  in  reference  to  this  question,  so  far  as  we 
know  from  the  "case,"  it  does  not  seem  that  his  honor  made  any  distinct  rul- 
ing upon  it.  He  does  not  state  that  his  order  of  nonsuit  was  based  on  it;  he 
simply  says  it  was  one  of  the  grounds  of  the  motion.  Nor  did  he  make  any 
positive  ruling  involving  this  question  upon  the  demurrer, — if  there  was  a 
demurrer  interposed,  as  to  which  the  "case"  is  silent;  he  only  states  that,  had 
it  appeared  in  the  complaint  that  it  was  surface  water  complained  of,  he  would 
have  sustained  the  demurrer.  "Under  these  circumstances,  and  inasmuch  as 
our  province  is  limited  in  ciises  at  law  to  the  review  of  rulings  below,  in  or- 
der to  correct  eiTors  of  law  in  such  rulings,  if  any,  there  being  no  distinct  rul- 
ing here  below,  we  do  not  regard  this  question  as  fully  before  us.  What  we 
say,  therefore,  is  not  intended  as  a  final  adjudication,  and  conclusive,  of  said 
question  in  the  future,  but  is  only  intended  iis  an  examination  of  respondent's 
propositions  in  the  argument  here, — that  the  nonsuit  may  be  sustained  on  the 
ground  that  his  honor,  seeing  that  the  injury  complained  of  resulted  from  sur- 
face water,  ordered  the  nonsuit  becsiuse,  in  his  opinion,  such  an  injury  was 
damnum  absque  irijuria,  and  therefore  constituting  no  cause  of  action.  This 
question,  although  it  has  been  oftentimes  before  the  courts  in  many  of  the 
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states  of  this  country,  and  most  elaborately  discussed  therein,  yet  this  is  the 
first  time  it  has  ever  been  raised  in  this  state,  so  far  as  we  have  been  able  to 
ascertain.  In  the  different  states  in  which  it  has  been  adjudicated  the  decis- 
ions have  by  no  means  been  in  accord.  In  some  of  the  states  a  principle  said 
to  have  been  derived  from  the  civil  law  has  been  adopted  and  applied,  to- wit, 
that  where  lands  are  adjoining,  one  with  a  higher  elevation  than  the  other, 
the  natural  flow  of  the  surface  water  of  the  higher  arising  from  rains,  melting 
snows,  or  otherwise,  cannot  be  disturbed  by  the  proprietor  of  either  of  the 
lands  to  the  injury  of  the  other.  In  other  words,  while  the  proprietor  of  the 
upper  lands  may  draw  the  surface  water  on  his  own  lands,  as  his  interests  or 
desires  may  dictate,  so  long  as  he  keeps  it  within  his  own  lands,  yet  he  has 
no  right  to  collect  it  on  his  own  lands,  and  throw  it  in  increased  quantity  upon 
the  lower  adjoining  lands  to  the  injury  of  such  lands;  nor  has  the  owner  of 
the  lower  lands,  by  embankments  or' other  artificial  means',  the  riglit  to  stop 
the  flow  of  the  surface  water  from  the  higher  lands,  and  thus  throw  it  back 
upon  the  latter,  to  the  injury  of  such  lands.  This  seems  to  be  the  result  of 
the  decisions  in  Pennsvlvania,  Iowa,  Georgia,  and  Illinois,  and  perhaps  other 
states.  Livingston  v.  McDonald,  21  Iowa,  160;  Qillham  v.  Railroad  Co., 
49  111.  484;  Kan ff man  v.  Qriesemer,  26  Pa.  St.  407;  Martin  v.  Riddle,  Id. 
415.  In  some  of  the  other  states  it  has  been  held,  in  accordance  with  what  is 
said  to  be  the  rigid  common  law,  that  surface  water,  like  a  common  enemy, 
may  be  fought  off  by  the  proprietors  of  lands  adjoining  like  those  suggested 
above,  as  tlie  interests  of  each  may  require,  and  without  regard  to  the  inter- 
ests of  the  other;  that  the  lower  land  owes  no  servitude  to  the  higher  to  dis- 
charge the  waters  falling  thereon  as  in  a  state  of  nature,  forbidding  the  owner 
from  erecting  mounds,  embankments,  or  ditches  to  protect  himself,  though 
by  such  means  the  water  is  thrown  back  upon  the  higher  lands  with  injury; 
the  courts  holding  in  these  states  that  such  injury  is  unactionable,  on  the 
ground  that  action  in  such  cases  would  interfere  with  and  limit  the  rightful 
dominion  of  ownership.  This  seems  to  be  the  rule  in  Massachusetts,  New 
Jersey,  New  Hampshire,  and  Wisconsin.  See  Kearney  v.  Railroad  Corp„9 
Cush.  Ill;  Parks  v.  Newburyport,  10  Gray,  28;  Dickinson  v.  Worcester,  7 
Allan,  19;  PMigrew  v.  Evausviile,  25  Wis.  223;  Swett  v.  Cutts,  50  N.  H. 
439;  Bowhby  v.  Speer,  81  N.  J.  Law,  351.  In  some  of  the  other  states  a  me- 
dium principle  has  been  adopted,  which  makes  the  right  to  disturb  the  natural 
flow  of  surface  water  by  the  owners  of  lands  situated  as  above  suggested  de- 
pend somewhat  upon  the  facts  and  circumstances  of  each  case;  the  right,  as 
a  general  rule,  existing,  when  there  is  a  necessity  for  its  exercise,  to  the  proper 
enjoyp.jent  of  the  ownership  of  the  property,  for  the  protection  of  which  it  is 
exercised,  and  there  is  no  reasonable  way  of  preventing  the  injury;  and  not 
existing,  where  no  such  reasonable  necessity  is  present,  or  where  the  injury 
inflicted  could  have  been  inexpensively  and  e<isily  prevented.  See  \yelI-con- 
siflered  case  of  Railway  Co.  v.  Chapman,  39  Ark.  478;  Railroad  Co.  v.  Wicker^ 
74  N.  C.  220;  and  Barkley  v.  Wilcox,  86  N.  Y.  144.  See,  also,  Washb.  Easem. 
(3d  Ed.)  353  etseq.  Without  going  into  the  argument  now,  as  to  which  of  these 
principles  should  be  adopted  in  our  state,  and  without  announcing  any  final  ad- 
judication thereon  in  this  case,  the  nonsuit  herein  having  been  sustained  upon 
another  ground,  rendering  such  adjudication  unnecessary,  even  if  the  question 
here  was  distinctly  raised  in  the  pleadings  and  rulings  below,  which  is  at  least 
doubtful;  it  is  sufficient  for  us  to  say,  as  at  present  advised,  and  as  applicable 
to  respondent's  position  in  support  of  the  nonsuit,  that  we  think  the  medium 
line  referred  to  above  has  the  strongest  foundation,  being  based  as  it  is  upon 
that  great  underlying  principle  which  is  the  biisis  of  all  just  laws  in  reference 
to  the  exercise  of  ownership  of  property,  and  which  alone  harmonizes  such  ex- 
ercise on  the  part  of  each,  with  similar  rights  in  othera  with  whom  they  may 
come  in  contact,  to-wit,  sic  utere  tuo  ut  alienum  non  loedas,  unless  there  bi 
some  over-ruling  necessity  otherwise.     Where  railroads  have  been  constructed 
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in  the  different  states,  they  have  been  regarded  as  occupying  the  relation  of 
adjoining  lands  to  such  lands  as  they  run  through,  and  the  principles  herein- 
above set  out  have  been  applied,  dependent  upon  the  ruling  doctrine  in  the 
state  in  which  the  question  was  raised. 
It  is  the  judgment  of  this  court  that  the  judgment  below  be  affirmed. 

MgIybr  and  McGowan,  JJ.,  concur. 

^^  ^'  ^'  ^  Hecht  et  al,  V.  Freisleben. 

(Supreme  Cov/rt  of  South  Carolina.    March  5,  1888.) 

L  Pleading — ^Verification— Code  S.  C.  §  178. 

Code  S.  C.  %  178,  provides  that  a  pleading  must  be  verified  "by  the  affidavit  of  the 
party,  ♦  ♦  •  if  such  party  be  within  the  county  where  the  attorney  resides,  and 
capable  of  making  the  affidavit.  The  affidavit  may  also  be  made  by  the  agent  or 
attorney,  if  the  action  or  defense  be  founded  on  a  written  instrument  for  the  pay- 
ment of  money  only,  and  such  instrument  be  in  the  possession  of  the  agent  or  at- 
torney, or  if  all  the  material  allegations  of  the  pleading  be  within  the  personal 
knowledge  of  the  agent  or  attorney. "  Held^  that  m  a  case  not  falling  under  either 
of  the  two  classes,  where  an  affidavit  by  the  attorney  is  permitted  by  this  section, 
the  non-residence  of  the  parties  does  not  change  the  rule.  McGk>WAN,  J.,  dissent- 
ing. 

2.  Same. 

A  verification  of  a  complaint  was  in  the  foUowing  language:  "That  the  forego- 
ing complaint  is  true  of  his  own  knowledge  except  as  to  matters  therein  stated  on 
information  and  belief,  and  as  to  those  matters  ne  believes  it  to  be  true.  *'  Held^ 
insufficient,  where  it  aid  not  appear  clearly  from  the  complaint  what  allegations 
were  made  upon  knowledge,  and  what  upon  information  and  belief. 

8.  Same. 

Code  S.  0.  S  178,  requires  that  *iwhen  the  pleading  is  verified  by  any  other  per- 
son than  the  party,  he  shall  set  forth  In  the  affidavit  his  knowledge,  or  the  grounds 
of  his  belief  on  the  subject,  and  the  reasons  why  it  is  not  made  by  tne  party. "  The 
affidavit  of  plaintiff's  attorney  in  attachment  proceedings  stated  "that  the  sources 
of  his  knowledge  and  information  are  the  possession  of  a  verified  itemized  state- 
ment of  the  account  sued  upon,  the  admissions  and  statements  of  defendant,  and 
the  statements  of  B.,  Gr.,  and  otners. "  Held  insufficient,  in  not  stating  what  were 
the  admissions  or  statements  of  defendant,  or  what  were  the  statements  of  the 
third  persons  named,  and  stating  no  fact  upon  which  to  base  the  right  to  an  attach- 
ment. 

Appeal  from  common  pleas  circuit  court  of  Spartanburg  county ;  Aldrich, 
Judge. 

Suit  in  attachment  brought  by  Jacob  Hecht  &  Co.  against  Abraham  Freisle- 
ben,  upon  account  for  goods  sold  and  delivered.  Defendant  appeals  from  de- 
cisions of  the  lower  court,  dechiring  affidavit  of  attachment  sufficient,  etc. 

/.  S.  i2.  TTiomson  and  Carlisle  (&  Hydrick,  for  appellant.  Duncan  d 
Sanders,  for  respondents. 

McIVER,  J.  In  the  complaint  filed  in  this  action  it  was  alleged  (1)  that 
the  plaintiffs  are  copartners  under  the  name  and  style  stated;  (2)  that  the  de- 
fendant, on  the  1st  of  October,  1886,  became  indebted  to  the  plaintiffs  in  the 
sum  specified  upon  an  account  for  goods  sold  and  delivered,  a  copy  of  the  same 
being  exhibited  with  the  complaint;  (3)  .that  the  amount  of  said  account  will 
become  payable  on  the  1st  of  February,  1887.  no  part  of  the  same  having 
been  paid;  (4)  that  the  defendant  has  disposed  of  and  secreted  his  property 
with  intent  to  hinder,  delay,  and  defraud  his  creditors,  and  this  action  is 
brought  to  enable  the  plaintiffs  to  attach  the  property  of  defendant.  The 
complaint  was  not  verified  by  any  one  of  tlie  plaintiffs,  but  by  their  attorney 
in  the  form  following:  ^^ South  Carolina,  Spartanburg  County:  C.  P.  San- 
ders, being  duly  sworn,  says,  he  is  an  attorney  for  the  plaintiffs  in  the  above 
entitled  action;  that  the  foregoing  complaint  is  true  of  his  own  knowledge, 
except  as  to  matters  therein  stated  on  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true;  that  the  sources  of  liis  knowledge  and  in- 
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formation  are  the  possession  of  a  verified,  itemized  statement  of  the  account 
sued  upon,  the  admissions  and  statements  of  the  defendant,  and  the  state- 
ments of  E.  E.  Bomar,  James  Geddes,  and  others;  that  the  reason  this  veri- 
fication is  not  made  by  one  of  the  plaintiffs  is  that  neither  of  them  is  in  this 
county  or  state,  in  which  deponent  is  a  resident."  This  affidavit  was  sworn 
to  before  a  notary  public  on  the  19th  of  January,  1887,  and  the  action  was 
commenced  before  the  debt  became  payable,  under  the  provisions  of  the  act 
of  1883,  (18  St.  491.)  The  defendant  served  a  copy  of  his  answer,  which  was 
not  verified,  denying  each  and  every  allegation  of  the  complaint,  and  the  same 
was  immediately  returned  upon  the  ground  that  the  answer  was  not  verified. 
The  case  was  docketed  on  calendar  8,  and,  when  called,  the  plaintiffs  moved 
for  judgment  by  default,  and  the  motion  was  resisted  upon  two  grounds:  (1) 
That  such  a  complaint  as  this  could  not  be  verified  by  an  attorney;  (2)  if  it 
could,  the  verification  was  insufficient  in  form  and  substance.  The  circuit 
judge  overruled  both  of  these  grounds,  holding  that  the  complaint  was  prop- 
erly verified.  After  this  ruling  was  made,  the  defendant  moved  for  leave  to 
serve  a  verified  answer,  and  this  motion  was  granted,  his  honor,  of  his  own 
motion,  imposing  as  terms  of  the  leave  granted  that  the  defendant  should  pay 
all  the  costs  accrued  up  to  that  time.  The  defendant  did  not  comply  with 
the  condition  of  this  order,  but  appealed  from  the  rulings  and  orders  of  the 
circuit  judge,  upon  the  following  grounds:  (1)  Because  the  complaint  could 
not  be  verified  by  an  attorney;  ^2)  because  the  verification  was  insufficient; 
(3)  because  the  defendant  could  not  be  required  to  pay  all  the  costs  which 
had  accrued,  as  a  condition  of  being  allowed  to  serve  a  verified  answer;  (4) 
that  the  costs  of  ex  parte  commissions,  which  had  been  issued  after  the  answer 
was  returned  for  want  of  verification,  could  not  be  taxed  as  a  part  of  the 
costs  accrued  at  the  time  of  the  order'. 

The  Code  provides,  in  section  177,  that  when  "any  pleading  is  verified, 
every  subsequent  pleading,  except  a  demurrer,  must  be  verified  also;"  and  in 
the  next  section  (178)  it  declares  how  a  pleading  sliall  be  verified, — it  "must 
be  by  the  affidavit  of  the  party,  or,  if  there  be  several  parties  united  in  inter- 
est, and  pleading  together,  by  one,  at  least,  of  such  parties,  acquainted  with 
the  facts,  if  such  party  be  witliin  the  county  where  the  attorney  resides,  and 
capable  of  making  the  affidavit.  The  affidavit  may  also  be  made  by  the  agent 
or  attorney,  if  the  action  or  defense  be  founded  upon  a  written  instrument 
for  tlie  payment  of  money  only,  and  such  instrument  be  in  the  possession  of 
the  agent  or  attorney,  or  if  all  the  material  allegations  of  the  pleading  be 
within  the  personal  knowledge  of  the  agent  or  attorney."  It  seems  to  us  that 
the  true  cqnstruction  of  this  language  manifestly  is  that  there  are  two  cases 
in  which  an  attorney  may,  in  the  absence  of  tlie  party  from  the  county,  ver- 
ify a  complaint:  (1)  where  the  action  is  founded  upon  a  written  instrument 
for  the  payment  of  money  only,  and  such  instrument  is  in  the  possession  of 
the  attorney;  (2)  Where  all  the  material  allegations  of  the  complaint  are 
within  the  personal  knowledge  of  the  attorney.  The  test,  therefore,  in  every 
case  is  wiietlier  it  falls  under  either  of  these  classes.  Now  it  is  quite  plain 
that  tlie  present  case  does  not  fall  under  either  of  these  classes.  The  action 
is  not  founded  upon  a  written  instrument  for  the  payment  of  money  only, 
and  there  is  no  pretense  that  all  the  material  allegations  of  the  complaint 
were  within  the  personal  knowledge  of  the  attorney  who  undertook  to  verify 
the  complaint.  We  think,  therefore,  that  the  circuit  judge  erred  in  holding 
that  the  complaint  was  such  an  one  as  could  be  verified  by  the  attorney. 

This  view  would  render  it  unnecessary  to  consider  the  other  questions 
raised  by  the  appeal,  but  as  they  present  questions  of  practice  which  it  is 
desirable  to  have  settled,  we  will  proceed  to  consider  them.  If  the  action  was 
such  as  would  have  justified  a  verification  of  the  complaint  by  the  attorney, 
the  next  inquiry  is  whether  the  verification  adopted  in  this  case,  a  copy  of 
which  is  set  out  above,  was  insufficient  in  form  and  substance.    On  reading 
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the  complaint  and  verification,  it  is  impossible  to  tell  what  aUegations  are 
made  on  knowledge  and  what  on  information  and  belief,  and  yet  it  is  quite 
certain,  from  the  langu^e  used  in  the  verification,  that  some  of  the  allega- 
tions were  made  on  knowledge  and  some  on  information  and  belief,  for  the 
language  is:  "That  the  foregoing  complaint  is  true  of  his  own  knowledge  ex- 
cept as  to  matters  therein  stated  on  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true."  Where  the  allegations  of  a  pleading  are 
based,  some  of  them  on  knowledge,  and  others  on  information  and  belief, 
they  ought  to  be  so  stated  as  to  enable  the  other  party  to  understand  which  of 
the  allegations  are  made  on  knowledge,  and  which  upon  information  and  be- 
lief. Here,  however,  all  the  allegations  of  the  complaint,  if  looked  at  alone, 
and  without  reference  to  the  verification,  would  seem  to  be  made  on  knowl- 
edge, whereas  it  is  apparent  from  the  terms  of  the  verification  that  some  of 
these  allegations  were  not  made  on  knowledge,  but  upon  information  and  be- 
ll^. It  seems  to  us  that  when  a  plaintiff  desires  to  make  an  allegation  which 
is  based  upon  his  own  knowledge,  a  simple  statement  of  such  fact  is  sufilcient, 
but  when  he  desires  to  allege  a  fact  upon  information  and  belief,  then  he  should 
state  that  he  is  informed  and  believes  that  such  fact  is  true.  Then,  when  the 
complaint  is  verified.  In  the  form  here  adopted,  there  is  no  dlfliculty  in  ascer- 
taining what  allegations  are  sworn  to  upon  knowledge,  and  what  upon  in- 
formation and  belief.  Unless  the  complaint  and  the  verification  is  in  such 
form  as  to  indicate  what  allegations  are  made  on  knowledge,  and  wh^t  upon, 
information  and  belief,  we  do  not  see  how  it  would  be  practicable  to  main- 
tain an  indictment  for  perjury  thereon,  and  every  verification  ought  to  be  in 
such  form,  as,  if  proved  to  be  false,  would  be  sufficient  to  sustain  such  an  in- 
dictment. 

But  we  think  this  verification  is  not  only  objectionable  in  point  of  form, 
but  also  in  substance.  The  Code  requires,  in  the  section  last  cited,  that 
'*  when  the  pleading  is  verified  by  any  other  person  than  the  party,  he  shall 
set  forth  in  the  affidavit  his  knowledge,  or  the  grounds  of  his  belief  on  the 
subject,  and  the  reasons  why  it  is  not  made  by  the  party."  Now,  here  the 
affidavit  states  "that  the  sources  of  his  knowledge  and  information  are  the 
possession  of  a  verified  itemized  statement  of  the  account  sued  upon,  the  ad- 
missions and  statements  of  the  defendant,  and  the  statements  of  E.  E.  Bomar, 
James  Geddes,  and  others."  Assuming  that,  by  this  language,  the  intention 
of  the  affiant  was  to  set  forth  "the  grounds  of  his  belief,"  the  inquiry  is 
whether  it  is  sufficient  for  that  purpose.  It  is  of  the  most  general  and  indef- 
inite character.  It  does  not  state  what  were  the  admissions  or  statements  of 
the  defendant,  or  what  were  the  statements  of  the  third  persons  named.  It 
is  not  stated  that  the  defendant  admitted  all  or  even  any  material  allegation 
of  the  complaint,  or  made  any  specific  statements  from  which  such  admission 
might  be  inferred,  and  what  was  the  nature  of  the  statements  made  by  the 
third  persons  does  not  appear.  There  is  no  fact  stated  in  the  verification 
from  which  the  court  could  infer  that  there  was  any  ground  for  the  belief 
that  all  the  material  allegations  of  the  complaint  were  true.  It  is  not  even 
stated  that  the  defendant  admitted  the  conectness  of  the  account,  and  cer- 
tainly the  statement  that  the  affiant  had  possession  "of  a  verified  itemized 
statement  of  the  account  sued  upon"  amounted  to  nothing,  as  such  account 
was  not  an  instrument  for  the  payment  of  money  only.  Nor  is  any  fact 
stated  furnishing  a  ground  for  belief  that  the  allegation  in  the  fourth  para- 
graph of  the  complaint,  "that  the  defendant  has  disposed  of  and  secreted  his 
property  with  intent  to  hinder,  delay,  and  defraud  his  creditors,"  was  true, 
upon,  which  allegation  rested  the  right  of  the  plaintiffs  to  bring  this  ac- 
tion, under  the  statute  above  referred  to,  before  the  debt  became  due  and 
payable.  It  seems  to  us,  therefore,  tliat  the  verification,  besides  being  made 
by  one  not  authorized  to  do  so,  was  insufficient  both  in  form  and  substance, 
and  our  views  will  find  support  in  the  case  of  Smalls  v.  WUder,  6  S.  C .  402. 
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As  to  the  third  ground  of  appeal,  we  think  that,  by  the  express  terms  of 
section  195,  the  circuit  judge,  if  he  had  been  correct  in  his  previous  rulings, 
would  have  had  the  right  to  impose  such  tenns  as  in  his  discretion  might 
seem  just,  as  a  condition  of  the  leave  to  answer  after  the  time  for  answering 
had  expired. 

The  question  raised  by  the  fourth  ground  of  appeal  would  properly  come 
up  on  exceptions  to  the  taxation  of  costs,  and  cannot  now  be  considered  here. 
The  position  taken  by  respondents'  counsel,  that  the  defendant,  having  elected 
to  serve  a  verified  answer,  cannot  now  question  the  correctness  of  the  rulings 
of  the  circuit  judge  above  considered,  is  based  upon  a  misconception  of  fact. 
The  defendant  did  not  serve  a  verified  answer,  but  only  applied  for  leave  to 
do  so,  after  having  unsuccessfully  made  the  questions  which  have  hereinbe- 
fore been  considered,  but  when  the  leave  was  coupled  with  a  condition  which 
he  did  not  see  fit  to  accept,  he  declined  to  serve  a  verified  answer,  and  elected 
to  appeal,  as  he  had  a  right  to  do,  from  the  rulings  of  the  judge.  It  seems  to 
us,  therefore,  that  the  complaint  not  being  properly  verified,  the  defendant 
had  a  right  to  serve  an  unverified  answer,  and  the  case  should  have  gone  on 
the  proper  docket  for  trial. 

The  judgment  of  this  court  is  that  the  ruling  of  the  circuit  judge  that  the 
complaint  was  duly  verified  be  reversed*  and  that  the  case  be  remanded  to 
the  circuit  court  for  trial. 

Simpson,  C.  J.,  concurs. 

McGowAN,  J.,  {dissenting,)  Some  importance  attaches  to  this  case,  as  it 
relates  to  a  question  of  practice.  As  I  understand,  the  opinion  declares  that 
an  agent  or  attorney  can  verify  a  complaint  or  defense  only  in  two  cases:  (1) 
When  the  action  is  founded  on  a  written  instrument  in  his  possession;  and 
(2)  when  all  the  material  allegations  of  the  pleading  are  within  his  personal 
knowledge.  If  this  be  so,  the  absence  of  the  party  from  the  state  is  no  ground 
to  allow  the  verification  by  another;  and  it  need  not  be  stated  as  one  of  "the 
reasons  why  it  was  not  made  by  the  party."  This  is  certainly  contrary  to  the 
practice  in  New  York,  and,  as  I  believe,  in  this  state;  section  178  of  our 
Code  being  identiiial  with  section  157  of  the  New  York  Code.  The  section  is 
certainly  not  expressed  with  clearness,  and  we  must  of  course  put  our  own 
construction  upon  it.  'But  its  very  obscurity  makes  me  hesitate  to  concur  in 
a  construction  which  is  admitted  to  be  contrary  not  only  to  the  commentaries 
on  the  Code,  but  to  a  long  line  of  decisions  in  the  state  from  which  the  Code 
comes  to  us.  It  is  remarkable  that  there  is  in  the  section  no  express  provis- 
ion allowing  a  verification  to  be  made  by  an  agent  or  afctoraey  on  the  ground 
of  the  absence  of  the  party  from  the  county.  But  we  can  hardly  suppose  it 
was  the  intention  to  wholly  omit  that,  which  it  would  seem  is  at  least  one  of 
the  cases  in  which  such  authority  is  needed.  The  view  of  the  New  York  au- 
thorities is  that  the  whole  section  considered  together  does  make  provision 
for  that  case;  that  the  express  enactment  for  the  case  where  the  party  is 
"within  the  county"  naturally  indicates  other  provision  where  the  party  is 
**not  in  the  county,"  which  is  contained  in  the  general  declaration  that 
"  when  the  pleading  is  verified  by  any  other  person  than  the  party,  he  shall 
set  forth  in  the  alfidavit  his  knowledge,  or  the  grounds  of  his  belief  on  the 
subject,  and  the  reasons  why  it  is  not  made  by  the  party."  It  is  considered 
that  this  declaration  could  not  have  reference  to  either  of  the  cases  before 
stated,  viz.,  where  the  agent  had  personal  knowledge  or  possession  of  a  writ- 
ten instrument,  etc.,  for  these  stand  on  their  own  grounds,  and  in  neither 
was  there  necessity  or  appropriateness  in  requiring  "the  grounds  of  his  be- 
lief upon  the  subject,"  iSmith  v.  Kosenthall,  11  How.  442,  which  holds  that 
"in  the  cases  provided  for  in  the  second  clause  of  the  section  the  legislature 
have  virtually  declared  that  the  •  possession  '  of  the  instrument  is  a  sufficient 
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ground  of  belief  of  the  truth  of  the  pleading,  and  that  pei-sonal  knowledge  of 
its  truth  is  sufficient  knowledge;  and  that  either  such  possession  or  such 
knowledge  is  a  sufficient  reason  why  the  verification  is  not  by  the  party/' 
As  this  appears  not  only  from  the  sense  of  the  words  used,  but  from  author- 
ity, is  it  not  manifest  that  the  expression,  "any  other  person  than  the  party," 
means  another  new  and  third  class  of  cases,  in  which  the  attorney  or  agent 
may  verify,  on  condition  always  that  he  brings  himself  within  the  rule  of 
stating  " his  knowledge  or  the  grounds  of  his  belief  on  the  subject,  and  the 
reasons  why  it  is  not  made  by  tlie  party?"  If  the  declaration  in  general  terms 
does  not  mean  that,  I  confess  I  do  not  understand  what  it  means;  as  we  have 
just  seen  that  it  could  not  refer  to  the  cases  of  personal  knowledge  or  having 
in  possession  a  written  instrument.  The  view  is  expressed  by  Mr.  Wait  as 
follows:  "So,  where  a  party  cannot  verify  a  pleading  by  reason  of  absence  at 
the  time  such  verification  becomes  necessary,  his  attorney  (other  person)  may 
verify  the  pleading  for  him.  *  *  *  The  provisions  of  the  Code  in  respect 
to  verifications  may  be  analyzed  !is  follows:  The  pleading  should,  generally 
speaking,  be  verified  by  the  party,  if  within  the  county  where  the  attorney  re- 
sides; if  not,  may  be  verified  by  the  attorney.  It  may  also  be  verified  by 
the  attorney,  whether  the  party  be  in  the  county  or  not.  when  the  action  is 
based  on  a  written  instrument,  in  the  possession  of  the  attorney,  or  when  the 
attorney  has  personal  knowledge  of  all  tlie  material  allegations  of  the  plead- 
ing." See  2  Wait,  Pr.  338;  Wait,  CJode;  Estee,  PI.  &  Pr.  §  297.  and  the  nu- 
merous autiiorities  therein  cited,  including  Humphreys  v.  McCall,  9  Cal.  59; 
Ely  V.  Frishee,  17  Cal.  250;  and  Patterson  v.  Ely,  19  Cal.  28.  Considering 
the  admitted  obscurity  of  the  section  it  seems  to  me  that  it  would  be  better 
to  follow  the  interpretation  which  it  has  received  by  such  high  authority, 
and  to  give  to  the  absence  of  the  party  some  weight  upon  the  question  of  the 
right  of  an  agent  or  attorney  to  make  a  verification  for  him. 


(28  S.  C.  606) 

•  Abmstrono  et  oLv.  Freislebbn. 
(Supreme  Court  of  South  Carolina.    March  6, 1888.) 
Appeal  from  common  pleas  circuit  court  of  Spartanburg  county;  Alorich,  Judge. 
/.  S.  R.  Thomson  and  Carlisle  &  Hydridkj  for  appellant.    Duncan  &  Sanders,  for 
respondents. 

McIvBR,  J.  This  case  is  so  nearly  identicaL,  in  the  facts  and  principles  involved,  with 
that  of  Heeht  v.  Freisleben,  ante^  475,  in  which  the  opiliion  has  just  been  filed,  as  to 
render  it  unnecessary  to  do  anvthlng  more  than  refer  to  that  opinion  for  the  reasons  of 
our  conclusion  in  this  case.  The  only  difference  between  the  two  cases,  except  as  to 
amounts  and  names  of  plaintiffs,  is  that  in  the  present  case  the  verification  api)ended 
to  the  copy  of  the  complaint  served  on  the  defendant  was  in  somewhat  different  phrase- 
ology from  that  used  in  the  verification  appended  to  the  original  complaint;  the  differ- 
ence being  that  in  the  copy  the  words  are:  ^^That  the  sources  of  his  information  and 
belief  are  the  possession  of  a  verified  statement  of  the  account  sued  upon, "  etc.,  as  in 
the  previous  case,  while  in  the  original  the  words  are :  **That  the  sources  of  his  knowl- 
edge and  information  are  the  possession  of  a  verified  statement  of  the  account  sued 
upon, "  etc.,  as  in  the  case  just  aecided.  As  it  is  quite  manifest  that  this  difference  in 
phraseology  cannot  affect  the  principles  upon  which  the  other  case  was  decided,  we 
need  not  consider  what  would  otherwise  be  the  effect  of  such  variance  between  the 
original  and  the  copy. 

The  judgment  of  this  court  is  that  the  ruling  of  the  circuit  Judge  that  the  complaint 
was  duly  verified  be  reversed,  and  that  the  case  be  remanded  to  the  circuit  court  for 
trial. 

SiMPSOK,  C.  J.,  concon. 

HcGowAH,  J.  I  dissent.    See  opinion  in  the  case  of  £[ec7a  v.  ^eteleben«  antdi  478i. 
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McAfee  v.  McAfee  et  al. 
(Supreme  Cowri  of  SowOi  CaroUna.    March  5, 1888.) 

1.  HueBUTD  Aim  Witb— Mobtoaos  to  Wnrs  bt  Hubbaitd— €k>N8n>BRATioN— Barrbd 
Dbbt. 

If  a  wife  give  her  note  for  a  harred  debt  of  her  husbaad,  it  constitateB  a  oonsid- 
eration  which  will  support  a  mortgage  made  by  the  husband  to  her  against  credit^ 
ors,  though  she  does  not  pay  the  note. 

8.  Same—Hobtoaob  bt  Husbakd  to  Wifb— Conbibebatiok— Babninos  of  Wifb. 

In  South  Carolina,  services  of  a  wife  to  her  husband,  and  proceeds  of  services  lo 
others,  will  not  constitute  a  consideration  which  will  support  a  mortgage  from  the 
husband  to  her;  and  a  promise  made  by  the  husband  that  the  wife  shall  be  entitled 
to  the  proceeds  of  her  labor  to  her  own  use  cannot  stand  against  his  creditors. 

8.  Executors  and  Admikistratobs— Devastavit^-Accbual  of  Liability. 

When  an  administrator  commits  a  devastavit,  an  aggrieved  person  is  then  a  cred 
iter,  and  may,  as  such,  set  aside  a  voluntary  mortgage  subsequently  made  by  the 
adniinistrator  to  his  wife,  although  judgment  against  the  administrator  is  not  ob 
tained  until  after  the  date  of  such  mortgage. 

Appeal  from  common  pleas  circuit  court  of  Chester  county;  J.  J.  Norton, 
Judge. 

Suit  to  foreclose  a  mortgage,  brought  by  Ellen  M.  McAfee  against  John  G. 
McAfee,  administrator  of  John  T.'M.  McAfee,  deceased,  Margaret  R.  Wright, 
and  Samuel  W.  Wright.  S.  W.  Mobley  was  made  a  party  defendant  by  order 
of  the  coui-t,  and  now  appeals. 

W,  A.  Sanders,  for  appellant.    J.  dk  J.  Hemphill,  for  respondent* 

McIVER,  J.  On  the  15th  day  of  May,  1880,  John  T.  M.  McAfee,  who  is 
the  intestate  of  the  defendant,  John  C.  McAfee,  executed  a  mortgage  to  the 
plaintiff  on  a  tract  of  land  containing  565  acres,  to  secure  the  payment  of 
Slf  128.58,  alleged  to  be  due  for  money  borrowed  at  sundry  times  by  the  in 
testate  from  his  wife,  the  plaintiff  herein.  On  the  1st  of  October,  1880,  a  por* 
tion  of  the  mortgaged  premises  was  sold  and  conveyed  by  the  mortgagor  to 
one  C.  J.  Moore,  leaving  about  400  acres  subject  to  the  lien  of  the  mortgage; 
the  plaintiff  having  on  the  same  day  released  her  lien,  without  consideration, 
on  the  portion  so  sold.  On  the  18th  of  May,  1882,  this  action  was  commenced 
for  the  foreclosure  of  said  mortgage;  and  the  appellant,  Mobley,  who  was  sub- 
sequently made  a  party  by  the  order  of  the  court  permitting'him  to  come  in 
and  defend  the  action,  set  up  the  following  defenses:  (1)  That  the  mortgage 
was  pretensive,  and  without  valid  consideration ;  (2)  that  it  \vas  made  with 
intent  to  hinder,  delay,  and  defraud  the  creditors  of  the  mortgagor;  (3)  that 
the  plaintiff  concurred  in  such  intent;  (4)  that,  if  there  ever  was  any  valid 
consideratiou  for  the  mortgage,  it  has  been  paid  in  full;  (5)  that  the  appellant 
is  now  the  legal  owner  of  the  premises,  and  in  possession  thereof.  The  issues 
of  law  and  fact  were  referred  to  a  referee,  who  found,  as  matter  of  fact,  that 
the  consideration  of  the  mortgage  was  of  a  twofold  character:  (1)  A  claim 
held  by  Dr.  McLurkin  against  the  mortgagor,  which  bad  been  purchased  by 
the  mortgagee;  (2)  money  derived  from  the  personal  services  of  the  plaintiff 
in  making  clothes  for  third  persons,  and  from  the  sale  of  butter  made  by  her 
during  coverture,  with  the  consent  of  her  husband,  from  cows  belonging  to 
him.  That  thedebt  to  Dn  McLurkin  consisted  of  adue-bill,  and  an  unitemized 
account  for  medical  services,  amounting,  on  the  day  when  the  plaintiff  settled 
it, — the  day  before  the  mortgage  was  executed, — to  the  sum  of  8169.95.  That 
the  plaintiff  settled  with  Dr.  McLurkin  by  giving  her  individual  note  for  a 
Kura  less  than  the  debt,  which  note  has  never  been  paid.  That  the  purcluwe 
money  of  the  land  sold  to  C.  J.  Moore  was  applied  to  the  satisfaction  of  a  judg- 
ment in  favor  of  Biggers  Mobley  against  the  mortgagor,  entered  in  1867,  and 
to  the  satisfaction  of  a  mortgage  on  the  same  land  given  to  the  Messrs.  Hemp- 
hill on  the  7th  of  May,  1880;  leaving  a  small  balance,  which  was  applied  to 
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the  payment  of  adyances  made  bj  ^e  defendant,  John  C.  McAfee,  to  the 
mortgagor,  his  father,  for  supplies  for  the  family  and  the  plantation  that  year. 
That  plaintiff  and  intestate  were  married  in  1856,  and  at  that  time  her  whole 
estate  consisted  of  some  sixty  or  seventy  dollars;  and  that  her  name  first  ap- 
pears on  the  tax  books  as  a  tax-payer  in  1882  for  $585  worth  of  pei'sonal  prop- 
erty, and  in  1883  for  $600.  That  in  1860,  John  T.  M.  McAfee  was  appointed 
administrator  of  the  estate  of  Thomas  Wright,  and  the  appellant,  Mo&le7,  was 
one  of  the  sureties  on  his  administration  bond,  the  other  surety  hav/.iig  died 
many  years  since,  intestate  and  insolvent;  and  that  in  July,  1879,  proceedings 
were  instituted  by  the  distributees  of  Wright  against  John  T.  M.  McAfee,  as 
administrator,  which  culminated  in  a  final  decree  against  him,  in  favor  of  the 
distributees,  for  the  sum  of  $2,168.72,  on  the  25th  of  April,  1882.  That  on 
the  27th  of  April,  1882,  the  land  embraced  in  the  mortgage  was  levied  on  by 
the  sheriff  under  said  judgment  or  decree,  and  on  the  5th  of  June,  1882,  the 
same  was  sold  and  bid  off  by  the  appellant  Mobley  for  the  sum  of  $700,  who 
now  holds  sheriff's  titles  for  the  same;  that  the  parties  entitled  to  the  benefit 
of  said  decree  assigned  their  interest  therein  to  the  appellant,  most  of  them 
before  the  sale  made  by  the  sheriff;  and  that  since  said  sale  John  T.  M.  Mc- 
Afee had  no  other  property  subject  to  levy  and  sale.  Upon  these  facts  the 
referee  found,  as  matter  of  law — First,  That  the  earnings  of  a  wife  derived 
from  her  personal  services  belonged  to  her  husband,  and  hence  that  the  money 
derived  from  such  services,  which  was  claimed  to  have  been  borrowed  by  the 
husband  from  the  wife,  not  being  a  valid  debt,  constituted  no  valid  consider- 
ation for  the  mortgage;  and  that  the  arrangement  between  the  husband  and 
wife  as  to  the  money  made  by  her  in  the  manner  above  stated,  amounted,  at 
most,  only  to  a  gift,  which  could  not  be  made  to  the  prejudice  of  the  hus- 
band^s  creditors.  Second,  That,  as  to  so  much  of  the  consideration  as  restea 
upon  the  satisfaction  of  the  debt  to  Dr.  McLurkin,  it  could  not  be  sustained, 
because  at  that  time  all  but  $17  of  the  debt  was  barred  by  the  statute  of  lim- 
itations; and  this,  together  with  other  circumstances  mentioned  in  the  repoit 
of  the  referee,  satisfied  him  that  the  arrangement  was  not  in  good  faith,  and 
as  against  the  distributees  of  Wright  and  their  assignee,  Mobley,  it  cannot 
constitute  a  valid  consideration  for  the  mortgage.  To  this  report  both  parties 
filed  exceptions,  and  the  case  was  heard  by  Judge  Nokton  upon  such  report  and 
exceptions,  who  overruled  the  referee's  report  as  to  the  McLurkin  debt,  hold- 
ing that  so  much  of  the  consideration  of  the  mortgage  as  rested  upon  that 
debt  was  good  and  valid.  He  also  held  that  so  much  of  the  plaintiff's  claim 
as  arose  from  her  personal  services,  except  where  the  money  received  for  such 
services  had  gone  into  the  possession  of  her  husband  prior  to  the  adoption  of 
the  constitution  of  1868,  was  a  good  and  valid  debt  due  by  her  husband  to  her, 
ond  therefore  a  valid  consideration  for  the  mortgage;  but  that  so  much  of  her 
claim  "as  arose  from  the  property,  to-wit,  the  cows,  belonging  to  John  T.  M. 
McAfee,  as  distinguished  from  plaintiff's  services  in  using  them,  is  not  a  valid 
and  binding  claim,"  and  therefore  constitutes  no  valid  consideration  for  the 
mortgage.  He  therefore  recommitted  the  report  to  the  referee,  with  instruc- 
tions to  inquire  and  report  the  amount  due  on  the  mortgage  under  his  rulings 
above.  From  this  decree  both  parties  appeal,  upon  the  several  grounds  set 
out  in  the  record,  which  we  deem  it  unnecessary  to  repeat  here. 

It  will  be  observed  that,  in  fact,  there  has  not  yet  been  any  final  judgment 
rendered  in  the  case;  but  as  no  question  has  been  raised,  either  in  the  recor^ 
or  in  the  argument  here,  in  respect  to  this,  we  will  not  volunteer  to  do  so, 
inasmuch  as,  under  the  view  which  we  take  of  the  case,  much  unnecessary 
and  troublesome  inquiry  will  be  avoided.  Both  the  referee  and  the  circuit 
judge  seem  to  have  passed  without  consideration  the  fact  that  the  plaintiff 
had  released  the  lien  of  her  mortgage  on  that  portion  of  the  mortgaged  prem- 
ises sold  to  C.  J.  Moore  by  the  mortgagor,  which  was  relied  on  by  appellant 
as  a  fraud  upon  the  creditors  of  the  mortgagor,  and  an  additional  badge  of 
v.5s.E.no.7 — 31 
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oad  faith  in  the  execution  of  this  mortgage;  and  this  is  ipade  the  subject  of 
complaint  by  the  appellant,  both  in  his  exception  to  the  referee's  report  and 
in  his  grounds  of  appeal.  Inasmuch,  however,  as  much  the  larger  portion  of 
the  purchase  money  received  from  Moore  appears  from  the  testimony  to  have 
been  applied  to  the  satisfaction  of  liens  antecedent  to  the  plaintiff's  mortgage, 
leaving  only  a  small  balance,  which  was  applied  to  the  payment  of  advances 
made  during  that  year  for  the  support  of  the  family  and  plantation,  we  do  not 
think  it  can  have  any  weight  in  the  present  inquiry. 

The  real  questions  raised  by  the  appeal  are  (1)  as  to  the  McLurkin  debt; 
(2)  as  to  the  earnings  of  the  wife  derived  from  her  personal  services.  As  to 
the  first  question,  we  concur  in  the  view  which  seems  to  have  been  taken  by 
the  circuit  judge.  We  see  no  sufficient  reason  why  the  amount  of  that  debt 
should  not  constitute,  to  that  extent,  a  valid  consideration  for  the  mortgage. 
As  the  law  then  stood,  (in  1880,)  a  wife  might  legally  assume  the  payment  of 
a  debt  due  by  her  husband;  and  tliis.  is  really  what  the  plaintiff  did.  The 
fact  that  a  very  large  part  of  this  debt,  thougli  not  the  whole  of  it,  could  have 
been  defeated  by  a  plea  of  the  statute  of  limitations,  does  not  necessarily  im- 
ply that  the  assumption  of  it  by  the  plaintiff  was  any  evidence  of  fraud.  If 
the  debt  had  not  in  fact  been  paid,  of  which  there  is  no  pretense,  though  the 
legal  obligation  was  gone,  the  moral  obligation  to  pay  it  still  remained,  and, 
as  has  been  often  held,  constituted  a  sufficient  consideration  for  a  new  prom- 
ise to  pay  it;  and,  when  the  character  of  the  debt  is  considered, — a  large  part 
of  it,  perhaps,  for  medical  services  rendered  to  the  plaintiff  personally, — ^there 
seems  to  be  the  strongest  reasons  why  the  debt  shoyld  not  only  be  acknowl- 
edged, but  adequate  provision  made  for  its  payment.  One  of  the  facts  reliea 
upon  by  the  referee  as  characterizing  this  transaction  with  bad  faith— that  the 
amount  of  the  note  given  to  Dr.  McLurkin  was  less  than  the  amount  of  his 
claim — does  not  seem  to  be  supported  by  the  testimony;  for  the  referee,  in 
his  report,  finds  that  the  amount  due  Dr.  McLurkin  on  the  day  of  the  settle- 
ment (14th  of  May,  1880)  was  ^169.95,  and  in  the  "case"  we  find  that  "it  is 
admitted  that  the  note  from  Mrs.  Ellen  M.  McAfee  to  Dr.  McLurkin  was  foi 
$170,  and  dated  May  14,  A.  D.  1880;"  so  that  in  fact  she  gave  her  note  for 
(Ive  cents  more  than  the  amount  of  the  claim,  instead  of  "for  a  less  sum  than 
Uie  said  debt,"  as  stated  by  the  referee.  Neither  do  we  think  that  anutlier 
Idct  relied  upon  by  the  referee — that  the  note  given  by  plaintiff  to  Dr.  Mc- 
Lurkin has  never  been  paid — is  sufficient  to  show  any  want  of  good  faith 
^Tow,  if  it  had  appeared,  as  it  did  not,  that  the  understanding  at  the  time  was 
that  the  note  should  not  be  paid,  that  would  have  been  a  very  weighty  cir- 
cumstance to  show  bad  faith.  But  the  mere  fact  that  the  note  has  not  yet 
been  paid,  cannot  have  any  such  effect.  The  question  is  as  to  the  intention 
of  the  parties  at  the  time.  When  the  plaintiff  gave  her  note,  she  became 
legally  liable  to  pay  the  amount  mentioned  therein;  and  such  liabDity,  thus 
assumed,  to  pay  her  husband^s  debt,  would  then  have  constituted  a  valid  con- 
sideration, to  that  extent,  for  the  mortgage  then  given.  We  see,  therefore, 
no  sufficient  reason  why  the  mortgage  in  question  may  not  be  enforced  for 
the  amount  of  such  debt,  with  the  Interest  thereon. 

As  to  the  second  question  w^e  canijot  concur  in  the  view  taken  by  the  cir- 
cuit judge.  There  is  no  doubt  that  at  common  law  the  earnings  of  a  married 
woman,  derived  from  her  personal  services,  belonged  exclusively  to  her  hus- 
band; and  we  have  recently  determined  in  the  case  of  Bridgers  v.  Hotvell,  3 
S.  E.  Hep.  790,  that  this  rule  has  not  been  changed  or  in  any  way  affected, 
either  by  the  constitution,  or  by  an3'  statute  which  had  up  to  that  time  been 
adopted;  and  certainly  the  recent  act,  passed  at  the  last  session  of  the  general 
assembly,  upon  this  subject,  cannot  affect  the  transaction  now  under  consid- 
eration, as  it  took  place  long  anterior  to  the  passage  of  such  act.  The  coun- 
sel for  the  plaintiff  has,  in  his  able  and  ingenious  argument  here,  undertaken 
to  distinguish  this  case  from  the  one  just  cited.    He  contends,  as  we  under- 
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stand  it,  that  wliile  it  may  be  true  that,  in  the  absence  of  any  antecedent 
agreement  between  the  husband  and  wife,  the  proceeds  of  the  wife's  personal 
services  would  belong  exclusively  to  the  husband,  yet,  where  there  is  an  ante* 
cedent  agreement  by  which  the  husband  stipulates  with  the  wife  that  such 
earnings  as  she  may  derive  from  her  own  personal  services  shall  belong  to  her 
exclusively,  the  rule  would  be  otherwise,  and  the  exclusive  right  of  the  wife 
to  such  earnings  as  she  might  make  after  such  agreement  was  entered  into 
would  be  recognized.  We  are  unable  to  see  what  would  be  the  considera- 
tion for  such  an  agreement.  At  common  law,  which,  in  this  respect,  had 
not  been  changed  by  constitution  or  by  statute  at  the  time  the  transaction 
here  under  consideration  occurred,  the  husband,  by  reason  of  the  relation  in 
which  he  stood  to  his  wife,  and  his  obligation  to  provide  for  her  support,  was 
regarded  as  absolutely  entitled  to  liertime  and  services,  and,  if  he  allowed  her 
to  receive  the  fruits  or  earnings  of  her  services,  it  must  be  as  a  mere  gift  as 
there  could  be  no  basis  for  a  contract.  It  would  be  nothing  more  than  a  gift 
of  tliat  which  he  would  otherwise  be  entitled  to,  for  which  he  receives  no  con- 
sideration. While  it  may  be  true  that  a  wife  is  under  no  obligation  to  per- 
form such  service  as  would  yield  income,  yet,  the  moment  she  does  so,  such 
income  belongs  to  the  husband;  and  the  fact  that  she  has  been  induced  to  en- 
ter upon  such  service  by  a  promise  on  the  part  of  the  husband  that,  if  she  does 
so,  he  will  waive  his  legal  right  to  her  earnings,  and  allow  her  to  receive  the 
same  to  her  own  use,  cannot  invest  the  transaction  with  the  character  of  a 
contract,  for  there  is  no  valuable  consideration  moving  from  her  to  hira.  He 
receives  nothing,  but  simply  gives  up  something  that  would  otherwise  be 
bis. 

Under  this  view,  we  have  not  deemed  it  necessary  to  consider  whether  the 
testimony,  which,  to  say  the  least  of  it,  is  somewhat  vague  and  indistinct, 
would  be  sufficient  to  establish  such  an  antecedent  agreement  as  would  be 
necessary  to  support  the  legal  proposition  contended  for  by  plaintiff's  counsel; 
nor  whether  the  character  of  the  services  from  which  the  largest  part  of  the 
wife's  earnings  arose — milking  her  husband's  cows,  and  making  butter — 
were  such  as,  under  the  circumstances,  the  wife  could  properly  decline  to 
render,  without  an  agreement  with  her  husband  that  she  should  be  entitled  to 
the  proceeds.  In  any  aspect,  it  seems  to  us  that  such  an  agreement  could 
not  amount  to  anything  more  than  a  gift  from  the  husband  to  the  wife, 
which  could  not  stand  as  against  existing  creditors.  The  Ciise  of  Boozer  v. 
Addison,  2  Rich.  Eq.  273,  relied  on  by  counsel  for  plaintiff,  does  not  support 
his  view,  as  that  case  rests  upon  a  different  principle  from  that  invoked  here. 
In  that  case  a  married  woman  taught  school  during  coverture,  and  the 
money  received  by  her  for  tuition  fees  was  loaned  out  by  her  to  third  per- 
sons, and  a  note  taken  payable  to  her  alone,  which  remained  in  her  possession 
until  the  death  of  her  husband.  After  the  death  of  the  husband,  Iiis  credit- 
ors,  under  a  proceeding  for  the  settlement  of  his  estate,  claimed  that  the  note 
was  part  of  the  assets  of  the  husband's  estate,  but  it  was  held  otherwise;  not, 
however,  upon  the  ground  contended  for  here,  but  upon  the  ground  that  the 
note  was  a  chose  in  action  accruing  to  the  wife  during  coverture,  and,  not 
having  been  reduced  to  possession  by  the  husband  during  his  life-time,  it  sur- 
vived to  the  wife  upon  his  death.  Here,  however,  there  was  no  chose  in  ac- 
tion, and  therefore  no  room  for  the  doctrine  applied  in  Boozer  v.  Addison, 
The  money  which  the  plaintiff  received  from  the  sales  of  butter,  and  from 
sewing  for  third  persons,  at  once  became  the  property  of  the  husband  as  soon 
as  it  was  received,  and,  as  such,  liable  for  his  debts,  notwithstanding  any 
agreement  or  promise  of  the  husband,  without  consideration,  as  we  have 
seen,  that  she  should  be  allowed  to  retain  it  for  her  own  use.  Jn  Boozer  v. 
Addison  it  appeared  that  there  was  an  antecedent  agreement  between  the 
husband  and  the  wife,  like  that  set  up  here;  but  the  court,  ignoring  that 
altogether,  rested  its  decision  upon  a  wholly  different  ground, — that  if  a  chose 
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in  action  is  given  to  the  wife  daring  coverture,  and  the  same  is  not  reduced 
to  possession  by  the  husband »  upon  his  death  it  survives  to  the  wife. 

The  only  remaining  inquiry  is  whether  the  appellant,  Mobley,  or,  rather, 
the  distributees  of  Wright,  whose  rights  he  has  acquired  by  assignment, 
were  existing  creditors  of  the  moitgagor  at  the  time  of  the  execution  of  the 
mortgage.  We  think  they  were.  The  liability  of  the  mortgagor,  and  his 
obligation  to  dischargesuch  liability,  arose  when  he  assumed  the  administra- 
tion of  the  estate  of  his  intestate;  and  such  liability  continued  until  it  was 
discharged  by  the  performance  of  all  the  duties  required  of  Mm  by  the  terms 
of  his  bond.  When  the  assets  of  his  intestate  were  placed  in  his  hands  for 
administration,  he  at  once  became  a  debtor  to  the  distributees  for  whatever 
amount  might  be  found  in  his  hands,  as  the  proceeds  of  such  assets,  after  he 
had  paid  the  debts  and  the  expenses  of  the  administration;  and  the  fact  tliat 
the  amount  of  such  indebtedness  was  not  ascertained  until  after  the  execution 
of  the  mortgage  cannot  affect  the  question.  If,  at  the  date  of  his  administra- 
tion, he  had  given  a  note  to  the  distributees  for  a  specified  sum  of  money, 
upon  which  he  claimed  to  have  made  sundry  payments,  some  or  all  of  which 
were  disputed,  surely  the  fact  that  such  note  was  not  reduced  to  judgment 
until  aff.er  the  execution  of  the  mortgage,  and  the  amount  really  due  theieon 
thereby  ascertained,  would  not  deprive  such  note  of  the  character  of  an  existing 
debt,  at  the  date  of  the  mortgage.  Upon  the  same  principle,  it  seems  to  us  that 
the  fact  that  the  judgment  against  the  mortgagor  in  favor  of  the  distributees 
of  Wright  was  not  recovered  until  after  the  execution  of  the  mortgage  cannot, 
as  contended  for  by  the  counsel  for  plaintiff,  deprive  such  debt  of  the  charac- 
ter of  a  debt  existing  at  the  date  of  the  mortgage.  This  view  is  supported 
by  the  case  of  Be  La  Howe  v.  Harpert  5  S.  G.  470,  where  the  same  principle 
was  recognized  and  applied,  though  the  question  arose  in  a  different  way. 
In  that  case,  an  administrator,  whose  bond  bore  date  in  1863.  was  called  to 
account,  and  in  1871  a  compromise  decree  was  rendered  against  him.  When 
the  sheriff  undertook  to  enforce  tlie  execution  issued  on  such  decree,  the  ad- 
ministrator set  up  a  claim  of  homestead,  and  the  question  was  whether  the 
debt  antedated  the  constitution  of  1868.  The  court  held  that  it  did,  notwith- 
standing the  fact  that  the  devastavit,  as  well  as  the  judgment  or  decree,  was 
after  the  adoption  of  the  constitution  of  1868.  This  was  upon  the  principle 
that  the  obligation  of  the  contract  upon  which  the  defendant  was  made  liable, 
arose  prior  to  the  adoption  of  the  constitution,  notwithstanding  the  fact  that 
such  liability  was  not  fixed  or  ascertained  until  afterwards.  This  case  is,  in 
fact,  stronger  than  the  one  just  cited,  for  here  it  appears  that  the  action  which 
culminated  in  a  judgment  against  the  mortgagor,  in  favor  of  the  distributees 
of  Wright,  was  commenced  before  the  execution  of  the  mortgage,  from  which 
it  must  be  inferred  that  the  devastavit  was  committed  before  the  date  of  the 
mortgage.  It  follows,  therefore,  that  the  distributees  of  Wright  were  exist- 
ing creditors  of  the  mortgagor  at  the  date  of  the  mortgage,  and  the  appellant, 
as  their  assignee,  stands  in  their  shoes,  entitled  to  all  their  rights. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court,  in  so 
far  as  it  sustains  the  mortgage  to  the  amount  of  the  McLurkin  debt,  be 
affirmed,  but,  in  so  far  as  it  sustains  the  mortgage  for  any  portion  of  the 
wife's  earnings,  it  be  reversed,  and  that  the  case  be  remanded  to  the  circuit 
court  for  sucli  further  proceedings  as  may  be  necessary  to  carry  out  the  views 
herein  announced. 

Simpson,  C.  J.,  and  MgGowan,  J.»  concur. 
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*^  «•  ^-  ^^  BAtjM  t^.  Bell. 

{Sv/preme  Cawrt  of  South  CaroUna.    March  5, 1888.) 

1.   ATTAOHMBNT— PbOGBEDINGB— ReOUIARITT— MbRITB  of  CA8B. 

Where  defendant  moved  to  set  aside  an  attachment  for  rent  because  of  irreg^olar- 
ity  and  improyidence,  it  is  error  for  the  conrt  to  vacate  it  on  the  merits  of  the  case 
then  pending. 
S.  Samb— Sbizurb  fob  Rent— Affidavit— Sufficibkot. 

St  B.  C.  1885,  p.  4^,  declares  that  the  affidavit,  in  an  agricultural  warrant  of 
seizure,  sought  on  the  g^und  that  the  debtor  has  assigned,  disposed  of,  or  is  about 
to  dispose  of,  his  property,  must  state  the  facts  on  which  tue  belief  is  founded,  and 
these  facts  must  be  of  a  character  which,  if  true,  would  prima  fcusie  warrani  the 
belief.  JOfeld,  that  a  warrant  granted  on  an  affidavit  in  which  the  affiant  states 
«that  he  has  reason  to  fear,  ana  does  believe,  that  the  debtor  has  disposed  of.  or  is 
about  to  disiwse  of,  his  crops,  the  effect  of  wnich  would  defeat  his  lien,  **  will  be  set 
aside  for  insufficiency. 

Appeal  from  common  pleas  circuit  court  of  Kershaw  county;  J.  B.  Ker- 
shaw, Judge. 

W.  D.  Trantham,  for  appellant.     W.  M,  Shannon,  for  respondent. 

Simpson,  C.  J.  The  defendant,  respondent,  was  a  tenant  for  the  year  1886, 
on  a  plantation  in  Kershaw  county,  known  as  the  "Mobley  Place,"  and  which, 
as  it  appears,  belonged  to  one  Mrs.  M.  A.  Mobley.  The  contract  of  tenancy, 
however,  which  was  in  writing,  was  made  with  one  George  W.  Barnes,  who 
is  styled  in  said  contract  as  lessor.  The  rental  was  $325,  due  on  the  Ist  of 
October,  1886,  to  secure  which  a  lien  on  the  crops  to  be  grown  on  the  place 
during  that  year  was  given.  *  *  *  This  contract,  some  time  before  it 
fell  due,  was  transferred  by  Barnes  to  the  appellant,  Baum,  who  on  the  eight- 
eenth of  October,  the  rent  not  having  been  paid,  upon  affidavit  made,  ob- 
tained from  the  clerk  of  the  court  for  Kershaw  county  a  warrant  of  seizure, 
which,  being  placed  in  the  hands  of  the  sheriff,  cotton  sufficient  to  pay  the 
rent  was  seized;  but  the  defendant,  entering  into  bond  as  provided  by  law, 
this  cotton  was  restored  to  him ;  whereupon  the  appellant  commenced  action 
for  the  recovery  of  the  said  rent,  to  which  respondent  answered,  claiming 
that  Barnes  did  not  own  the  land  rented,  and  that  in  making  the  contract  he 
was  merely  the  agent  of  Mrs.  Mobley,  to  whom  the  plantation  belonged,  and 
from  whom  he,  the  respondent,  had  rented  the  land  for  several  years  anterior 
to  1886, — all  of  which  the  appellant  knew  before  the  assignment  of  the  con- 
tract to  him.  In  the  mean  time,  and  before  the  case  on  its  merits  came  to  a 
hearing,  the  respondent  moved  before  his  honor.  Judge  Kershaw,  to  set 
aside  the  attachment  or  warrant  of  seizure  on  two  grounds:  (1)  Because  of 
irregularity,  inasmuch  as  the  affidavit  upon  which  it  was  founded  was  insuffi- 
cient. (2)  Because  the  warrant  was  improvidently  issued,  the  allegations  in 
the  affidavit  being  untrue.  His  honor  held  that  the  affidavit  was  sufficient, 
and  declined  to  vacate  the  warrant  on  the  grounds  specified,  but  did  set  it 
aside  on  the  ground  that  the  indebtedness  of  the  respondent.  Bell,  was  to  Mrs. 
Mobley,  and  not  to  appellant  Baum ;  holding  that  Baum  had  knowledge  of 
this  before  the  contract  of  rent  had  been  assigned  to  him,  and  that  Barnes 
had  no  authority  in  the  premises.  Baum  has  appealed  upon  two  grounds: 
(1)  Because  it  was  error  for  the  circuit  judge  to  set  aside  the  warrant  on 
grounds  not  raised  by  the  defendant  in  his  notice  of  motion;  (2)  because,  if 
they  had  been  raised,  they  were  insufficient.  The  respondent  gave  notice  of 
appeal  also,  on  the  ground  that  his  honor  erred  in  holding  the  affidavit  upon 
which  the  clerk  issued  the  warrant  to  be  sufficient. 

Assuming  that  the  exceptions  of  the  respondent  is,  in  substance,  a  notice 
that  he  would  undertake  to  sustain  the  judgment  below  on  a  ground  different 
from  that  upon  which  the  circuit  judge  rested  it,  we  think  the  appeal  of  both 
appellant  and  respondent  should  be  sustained,  which  results  in  an  affirmation 
of  the  judgment  below. 


Digitized  by 


Google 


486  SOUTHEASTERN   REPOBTEB.  [S.C. 

The  respondent's  motion  before  his  honor,  Judge  Kershaw,  to  set  aside  the 
warrant  of  attachment,  was  based  upon  the  two  grounds  ordinarilj  presented 
in  such  motions,  to-wit,  irregularity,  and  an  improvident  issuance  of  said 
warrant;  the  first  being  always  an  attack  upon  the  sufficiency  of  the  affidavit 
upon  which  the  warrant  has  issued,  and  the  second  upon  the  truthfulness  of 
said  affidavit.  His  honor  declined  to  vacate  the  warrant  upon  either  of  these 
grounds,  but  went,  as  it  seems  to  us,  into  the  merits  of  the  case,  which  case 
was  then  pending;  the  appellant  having  before  this  commenced  action  against 
the  respondent  for  the  recovery  of  the  rent,  the  cotton  seized  having  been  re- 
turned to  respondent  under  bond.  The  defense  of  respondent  to  the  com- 
plaint of  appellant,  set  up  in  his  answer  thereto,  was  the  precise  grounds 
upon  which  his  honor  vacated  the  attachment,  to-wit,  that  the  rent  was  really 
due  to  Mrs.  Mobley,  to  whom  the  land  belonged;  that  Barnes  had  no  author- 
ity in  the  premises,  and  had  no  right  to  assign  the  rental  contract  to  the  ap- 
pellant,— all  of  which  the  appellant  knew,  and  therefore  that  the  complaint 
should  be  dismissed.  These  were  the  issues  in  the  pending  action,  and  it  ap- 
pears to  us  that  it  was  error  in  the  circuit  judge  to  hear  and  determine  these 
issues,  in  advance  of  the  trial,  upon  a  motion  at  chambers,  made  to  vacate  the 
attachment  upon  grounds  altogether  different,  to-wit,  irregularity  ana  im- 
providence, which  were  alone.mentioned  in  the  notice,  and  each  of  which  lias 
a  well-defined  signification.  The  appellant,  it  seems  to  us,  has  good  ground 
to  comphiin  that  he  was  taken  by  surprise  as  to  this  mutter. 

But  then,  wlien  we  come  to  look  at  the  affidavit,  we  think  it  is  obnoxious 
to  the  charge  of  irregularity,  being  insufficient,  because  not  in  full  compliance 
with  the  act  in  such  case  provided.  The  original  act  required  that  it  should 
be  made  to  appear  to  the  satisfaction  of  the  clerk,  by  affidavit,  that  the  debtor 
was  about  to  sell  or  dispose  of  his  crop,  or  in  some  other  way  was  about  to 
defeat  the  lien.  Section  2398,  Gen.  St.  The  subsequent  amendment  of  1885 
(St.  1885,  p.  429)  does  not  disi)ense  with  these  requisites,  but  simply  provides 
*'that  tlie  affidavit  and  statements  to  be  used  to  obtain  such  warrant  shall 
conform,  as  nearly  as  may  be,  to  the  practice  regulating  the  issuing  of  war- 
rants of  attachment  under  the  Code  of  Procedure,  *  *  ♦  and  that  the 
debtor  should  have  the  right  to  move  to  vacate  said  warrant  of  seizure  for 
any  of  the  causes  which  would  be  sufficient  to  vacate  an  attachment  issued 
under  the  Code  of  Procedure."  Now,  the  practice  regulating  the  issuing  of 
attachments  provided  for  by  the  Code,  in  so  far  as  the  affidavit  and  statements 
are  concerned,  is  that,  where  the  attachment  is  sought  upon  the  ground  that 
the  debtor  has  assigned,  disposed  of,  ♦  *  *  or  is  about  to  dispose  of,  his 
property,  ♦  *  *  the  affidavit  must  not  be  founded  simply  upon  informa- 
tion and  belief,  but  it  must  state  the  facts  upon  which  this  belief  is  founded; 
and  also  the  facts  must  be  of  such  a  character  which,  if  true,  would  in  law  be 
But&cient  prima  facie  to  establish  the  belief  entertained.  Smith  v.  Walker, 
6S.  C.  169;  Brown  v.  Morns,  10  S.  C.  469;  Ivy  v.  Caston,  21  S.  C.  588; 
Claussen  v.  Fultz,  13  S.  C.  478.  It  is  to  the  practice,  under  the  principles 
decided  in  the  cases  just  referred  to,  that  we  understand  the  amendment  of 
1885  refers,  when  it  requires  the  affidavit  and  stiitements  to  be  used  in  ob- 
taining a  warrant  of  seizure  in  agricultural  or  rental  liens  to  conform  as 
nearly  as  may  be  to  the  practice  regulating  ordinary  attachments  under  the 
Code.  In  other  words,  the  amendment,  in  substance,  declares  that  the  affi- 
davit in  an  agricultural  warrant  must  contain  something  more  than  a  mere 
statement  of  Information  and  belief.  It  must  go  further,  and  state  the  facts 
upon  which  the  belief  is  founded,  and  these  facts  must  be  of  such  character 
which,  if  true,  would  be  sufficient  prima  facie  to  warrant  the  belief.  We  do 
not  think  the  affidavit  here  conforms  to  this  rule.  The  affiant  does  not  found 
his  belief  upon  information  even,  but  he  states  "that  he  has  reason  to  fejir, 
and  does  believe,  that  the  debtor  has  disposed  of,  or  is  about  to  dispose  of,  his 
crops,  the  effect  of  which  would  defeat  his  lien."     It  will  be  observed  that 
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here  is  no  positive  allegation  of  either  a  purpose  on  the  part  of  the  respondent 
to  dispose  of  his  crops  to  defeat  the  lien»  or  of  an  act  of  disposition  for  that 
purpose.  It  is  nothing  more  than  the  allegation  of  a  fear,  and  a  belief  that 
such  purpose  and  act  might  take  place,  whicli,  in  themselves,  would  be  in- 
sufficient. And  when  the  fact  upon  which  this  fear  and  belief  is  founded  is 
considered,  the  want  of  conformity  to  the  practice  required  by  the  amendment 
of  1885,  supra,  as  settled  in  the  cases  «up7'a,  is  still  more  apparent.  That 
fact  is  that  the  respondent  had  said  to  affiant  that  he  had  the  sum  of  $325  in 
his  pocket  for  the  payment  of  the  rent,  but  that  he  would  not  pay  it  until  he 
was  required  by  law  to  do  so.  We  do  not  see  how  this  could  warrant  the  be-^ 
lief  or  the  fear  that  respondent  was  disposing  of,  or  was  about  to  dispose  of, 
his  crop  over  which  the  lien  existed,  with  the  view  to  defeat  the  lien.  An 
intention  to  dispose  of  the  crop,  or  an  actual  disposition  of  it  for  the  purpose 
of  defeating  the  lien,  one  or  both,  constitute  one  of  the  legal  grounds  upon 
which  the  warrant  of  seizure  may  issue;  but  we  cannot  see  how  a  statement 
by  the  debtor  that  he  has  money  enough  in  his  pocket  to  pay  the  lien,  but  that 
he  would  not  pay  it,  until  required  to  do  so  by  law,  affords  any  proof  that  he 
either  intended  to  dispose  of,  or  had  disposed  of,  any  portion  of  said  crop,  for 
any  purpose.  Nor  is  it  sufficient  to  produce  the  belief  that  the  debtor  in- 
tended to  defeat  the  lien  in  any  other  illegal  way.  Unless  the  money  in  the 
pocket  of  the  debtor  were  the  proceeds  of  the  crop,  (this,  however,  was  not 
the  fact,)  the  appellant  had  no  lien  on  it,  and  the  refusal  of  the  debtor  to  use 
it  in  the  payment  of  the  rent  in  no  way  affected  the  lien  of  the  rental  contract 
on  the  crops.  The  language  used  by  the  debtor  amounted  to  a  denial  of  the 
debt,  and  not  a  threat  to  defeat  it,  in  the  meaning  of  the  act. 

We  think  the  warrant  of  seizure  should  have  been  set  aside  on  the  ground 
of  the  insufficiency  of  the  affidavit;  and  upon  that  ground  it  is  the  judgment 
of  this  court  that  the  judgment  of  the  circuit  court  be  affirmed. 

McGowAN,  J.    I  concur. 

McIVER,  J.  I  concur  in  the  result,  and  in  the  reason  given  for  such  con- 
clusion, though  I  think  the  ground  upon  which  the  circuit  judge  rested  his 
conclusion  may  also  be  sustained.  One  of  the  facts  necessary  to  beBtated  in 
the  affidavit  to  obtain  a  warrant  of  attachment  is  that  a  cause  of  action  exists 
in  favor  of  the  plaintiff  against  the  defendant,  and  here  the  circuit  judge  has, 
in  effect,  found,  as  a  matter  of  fact,  that  no  such  cause  of  action  does  exist, 
and  therefore  one  of  the  essential  facts  stated  in  the  affidavit  is  found  to  be 
untrue.  This  furnishes  a  good  ground  for  vacating  the  attachment,  and  is 
one  of  the  grounds  stated  in  the  notice  of  the  motion,  to- wit,  that  the  war- 
rant of  attachment  was  improvidently  issued. 


(79  Oa.  482) 

Pope  v.  Heartwell  et  ah 
{Supreme  Court  of  Oeorgia.    March  8, 1888.) 

1.  Usury— PURCILA.8E  at  Sheeipit's  Sale— Agreement  to  RECOTTvrBr. 

A  purchaser  of  land  at  a  sherlfTs  sale  obtained  a  deed  therefor,  and  agreed  with 
the  debtor  to  convey  the  land  to  him  on  payment  of  the  amount  he  had  paid,  with 
an  agreed  usurious  amount  as  interest.  The  vendee  sold  to  a  third  party,  with 
whom  the  debtor  made  the  same  agreement.  Hc^,  that  the  agreements  as  to  usury 
were  separate  contracts,  and  did  not  affect  the  validity  of  the  title  in  the  last  vendee. 

2.  Vendor  and  Vendee— Vendor's  Lien — Conveyance  to  Third  Parties. 

A  purchaser  of  land  at  a  sheriff's  sale  agreed  with  the  debtor  to  convey  the  prop- 
erty to  him  on  payment  of  the  debt,  with  interest.  The  purchaser  afterwards  con- 
•  veyed  the  property  to  one  H.,  who,  as  guardian,  made  a  similar  agreement  with 
the  debtor.  BL,  as  guardian,  sold  the  property  to  one  E.,  whom  the  debtor  had  in- 
duced to  advance  the  money.  H.  gave  a  deed  to  E.,  who  conveyed  to  the  debtor, 
taking  a  mortgage  back.  E.  ^ve  the  money  to  pay  H.  to  certain  parties,  who 
failed  before  the  money  was  paid.  HelcL,  that  the  ward  of  H.  was  entitled  to  the 
money  that  H.  had  paid  when  he  bought  the  property,  with  a  lien  on  it  until  paid 
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Error  from  superior  court,  Dougherty  county;  Bower,  Judge. 

0.  P.  HeartweU,  Jr.,  a  minor,  by  his  next  friend,  T*  F.  Newell,  oompMn- 
ant,  filed  a  bill  against  C.  P.  Heartweli,  Sr.,  his  guardian,  Merrick  Barnes, 
and  B.  N.  Ely,  to  recover  possession  of  certain  property.  Judgment  for  com- 
plainant, and  defendants  bring  writ  of  error. 

G.  /.  WHght  and  2>.  H.  Pepe,  for  plaintiff  in  error.  JR.  Hohbs  and  C  B. 
Wooten,  for  defendants  in  error. 

SiMHONS,  J.  It  appears  from  the  record  in  this  case  that,  in  1868,  Cherry 
obtained  an  execution  against  Merrick  Barnes,  and  had  the  same  levied  upon 
the  house  and  lot  in  Albany  known  as  the  Barnes  House.  Barnes  was  un- 
able to  pay  the  money  on  said^.  /a.,  and  induced  one  Jackson  to  bid  off  the 
property  at  the  sheriff's  sale,  and  made  a  verbal  agreement  with  Jackson  that 
he  would  repay  him  the  money  which  Jackson  had  paid  to  the  sheriff,' with  a 
certain  agreed  sum  as  interest  thereon;  Jackson  agreeing  to  make  Barnes  a 
deed  to  the  property  when  this  money  and  the  interest  was  paid.  Jackson 
bid  off  the  property,  and  the  sheriff  made  him  a  deed  thereto.  He  allowed 
Barnes  to  remain  in  possession  of  the  property,  and  to  pay  him  the  agreed 
rate  of  interest  from  year  to  year.  In  1871,  Jackson  needing  his  money,  and 
Barnes  being  unable  to  repay  him,  Jackson  made  a  deed  to  Dr.  Heartweli,  as 
guardian  of  Dolly  Tarver;  and  HeartweU  and  Barnes  had  the  same  under- 
standing as  to  the  possession  of  the  property  and  the  payment  of  interest 
thereon.  This  was  a  verbal  agreement  between  Heartweli  and  Barnes  until 
some  time  in  1872,  when  the  agreement  was  reduced  to  writing,- whereby 
Heartweli,  as  guardian,  made  Barnes  a  bond  for  title,  reciting  that,  when  a 
certain  amount  of  money  was  paid  to  him  by  Barnes,  he  would  make  Barnes 
a  title  tu  the  land;  and  that  Barnes  was  to  pay  ^889.38  per  annum  for  the 
rent  of  said  property,  semi-annually,  commencing  December  3,  1887;  and 
Barnes  was  also  to  pay  the  taxes  upon  the  property,  and  keep  it  insured,  and 
was  to  transfer  the  policy  of  insurance  to  Heartweli.  This  agreement  be- 
tween Heartweli  and  Barnes  went  on  for  some  time,  until  Heartweli  needed 
the  money,  and  Barnes  induced  Ely  to  advance  the  money  to  pay  HeartweU 
and  take  the  deed  in  his  name.  Ely  advanced  the  money  to  Welsh  &  Bacon, 
who  failed  before  the  money  was  paid  to  Heartweli.  HeartweU,  it  seems,  had 
made  a  deed  to  Ely,  and  left  it  with  Welsh  &  Bacon,  and  Ely  had  conveyed 
the  land  to  Barnes,  and  t^iken  a  mortgage  thereon  for  his  security.  During 
these  years,  Dolly  Tarver,  the  ward  of  Dr.  Heartweli,  died,  leaving  a  will,  in 
which  she  bequeathed  all  of  her  property  to  her  half-brother,  Charles  P.  Heart- 
weU, the  minor  son  of  Dr.  Heartweli.  In  1881,  T.  E.  NeweU,  as  next  friend 
of  Charles  P.  Heartweli,  Jr.,  filed  a  biU  against  Charles  P.  Heartweli,  Sr.,  as 
guardian  of  Charles  P.,  Jr.,  and  against  Merrick  Barnes  and  Robert  N.  Ely, 
in  which  bill  he  alleged  the  foregoing  facts,  and  claimed  that  this  house  and 
lot  sold  by  Dickson  to  his  father,  Charles  P.,  Sr.,  as  guardian  for  Dolly  Tar- 
ver, under  the  will  of  said  Dolly  Tarver,  belonged  to  him,  the  said  Charles 
P.,  Jr. '  He  sought,  by  his  bill,  to  recover  the  property;  and  asked  that,  in  the 
event  of  his  failure  to  recover  it,  he  be  allowed  to  foreclose  this  deed  made  by 
Jackson  to  Heart  well,  Sr. ,  as  an  equitable  mortgage.  By  a  subsequent  amend- 
ment to  his  bill,  he  alleged  the  fact  that  Charles  P.  HeartweU,  Sr.,  as  the 
guardian  of  Dolly  Tarver,  had  invested  upwards  of  $3,400  of  his  ward's 
money  in  this  propei-ty,  and  asked  a  decree  against  Barnes  for  the  amount  of 
tliat  money,  with  interest  thereon.  Barnes  answered  the  bill,  and  alleged 
that  he  had  induced  Jackson  to  buy  this  land  at  the  sheriff's  sale,  with  the 
distinct  understanding  that  the  land  was  to  be  his,  and  that  Jackson  was  to 
lend  him  this  amount  of  money,  and  take  the  deed  in  his  own  name,  as  secu- 
rity therefor;  and  that,  when  Jackson  wanted  the  money,  he  was  unable  to 
pay  it,  and  employed  Ely  to  get  a  person  to  advance  the  money  to  Jackson  on 
the  same  terms  and  conditions;  and  that  Ely,  upon  the  same  terms  and  con- 
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ditions,  got  Dr.  Heartwell  to  payoff  Jackson,  and  take  a  deed  from  Jackson. 
Barnes  eJaimed  that  the  whole  transaction  was  nothing  bat  a  loan,  first,  from 
Jackson  to  him,  and,  secondly,  from  Heartwell  toliim;  and  that  the  deed  was 
void  on  account  of  usury  therein,  Jackson  and  Heartwell  both  having  charged 
him  more  than  the  legal  rate  of  interest.  There  are  a  great  many  other  facts 
alleged  in  the  bill  and  answers,  but  these,  we  think,  are  sufficient  to  a  clear 
understanding  of  the  view  we  take  of  this  case.  On  the  trial  of  the  case  in 
the  court  below,  the  jury  returned  a  verdict  for  the  complainant.  The  re- 
spondents made  a  motion  for  a  new  trial,  upon  many  grounds,  as  set  out  in 
the  record,  which  motion  was  overruled,  and  they  excepted. 

1,  2,  3.  Tlie  view  we  take  of  this  case  renders  it  unnecessary  to  decide  the 
many  points  made  in  the  motion  for  a  new  trial.  We  do  not  think  that  the 
title  which  Jackson  got  from  the  sheriff,  and  which  he  made  to  Heartwell,  is 
void  on  account  of  usury.  The  title  to  this  land  was  not  made  to  Jackson  by 
Barnes.  It  was  bought  by  Jackson  at  a  regular  sheriff's  sale,  and  the  sheriff, 
in  accordance  with  the  law,  conveyed  the  title  to  Jackson,  and  Jackson  con- 
veyed it  to  Heartwell  as  guardian.  Whatever  agreement  Jackson  and  Barnes 
made  as  to  the  rate  per  cent,  or  usury  which  Barnes  was  to  pay  Jackson  did 
not  affect  this  title,  and  whatever  agreement  as  to  usury  there  was  between 
Heartwell,  who  purchased  from  Jackson  and  Barnes,  did  not  affect  the  title 
ipade  by  Jackson  to  Heartwell.  Therefore  the  title  was  not  tainted  with 
usury.  The  usurious  transactions  were  separate  and  independent  contracts 
between  Barnes  and  Jackson  and  Barnes  and  Heartwell,  and  not  between  the 
sheriff,  who  conveyed  the  title,  and  Jackson,  or  Heartwell  and  Jackson. 
That  between  Jackson  and  Barnes  was  merely  a  verbal  contract  for  the  usury 
as  long  as  Jackson  held  the  title  to  the  land.  The  contract  between  Heart- 
well  and  Barnes  was  verbal  until  1872,  when  Heartwell  made  a  bond  for  title, 
wherein  he  agreed  to  convey  the  title  to  Barnes  upon  his  payment  for  the 
property,  with  what  Barnes  claimed  to  be  usurious  interest.  So  we  do  not 
think  the  deed  was  affected  with  usury.  Barnes  was  not  the  grantor  in  the 
deed  to  Jackson,  but  the  sheriff  was  the  grantor,  and  there  was  no  usury  be- 
tween him  and  Jackson  which  could  affect  the  title  he  made  to  Jackson,  nor 
was  there  any  usury  in  the  sale  of  Jackson  to  Heartwell  which  could  affect 
the  title  of  Heartwell.  The  case  in  the  court  below  seemed  to  turn  on  the 
last  amendment  made  by  the  complainant  to  this  bill,  in  which  he  claimed 
simply  the  property  with  interest  on  the  money  advanced  by  Heartwell  to 
Jackson;  and  the  jury  returned  a  verdict  for  ti2,800  in  his  favor,  on  that 
amendment  to  his  bill,  with  a  lien  upon  the  property  until  that  amount  was 
paid. 

4.  One  of  the  giounds  of  the  motion  for  a  new  trijil  is  that  this  amount 
found  by  the  jury  was  erroneous,  upon  any  theory  of  the  case.  We  have  care- 
fully looked  into  this  ground,  and  have  come  to  the  conclusion  that  the  ex- 
ception is  well  taken.  The  calculation  which  we  have  made,  from  the  data 
gathered  from  this  voluminous  record,  shows  that  the  principal  due  was  at  the 
last  payment  $1,175.22,  and  the  interest  from  the  last  payment  to  October  3, 
1886,  was  $521.01,  making  the  aggregate  the  sum  of  $1,696.23.  If  we  are 
correct  in  our  calculation,  the  verdict  of  the  jury  in  excess  of  this  amount  is 
erroneous;  and  if  the  complainant  below  will  write  off  all  in  excess  of  this 
amount  we  affirm  the  judgment.  If  the  complainant  declines  to  write  off  this 
amount,  the  judgment  is  reversed.  We  hold  that  the  true  theory  and  the  law 
of  this  case  is  that  this  complainant  should  recover  the  amount  paid  by  Dr. 
Qeartwell  to  Jackson,  with  interest  thereon  at  the  rate  of  7  per  cent.,  credit- 
ing all  the  payments  made  by  Barnes  to  Heartwell  at  the  time  they  were  made. 
Judgment  affirmed,  on  terms. 
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(Supreme  Court  of  Georgia.    March  19, 1888.) 

1.  ThIAL— MlBCOKDUOT  OF  JURT— EFFECT  TO  CaUSE  MiSTRIAU 

D  iring  an  adjournment  of  court  in  the  trial  of  a  case,  two  of  the  Jurors  asked  the 
plaintiff  to  entertain  them  for  the  night,  which  he  refused  to  do.  Held,  that  the 
motion  by  defendants  to  withdraw  the  two  jurors  and  declare  a  mistrial  was  prop- 
erly denied,  the  trial  judge  being  satisfied,  after  a  thorouj^h  investigation,  that  the 
conduct  of  those  jurors  was  the  result  of  ignorance  and  inexperience,  and  did  the 
defendant  no  harm. 

2.  Malicious  Prosbcutiox— Want  of  Probable  Cause—Facts  to  Show. 

In  a  suit  against  a  railroad  company  for  malicious  prosecution,  the  evidence  tended 
to  show  that  plaintiff  had  for  many  years  enjoyed  a  license  granted  him  by  the  de- 
fendant, and  that  with  notice  of  this  right  the  defendant,  at  the  instigation  of  a 
city,  obtained  an  injunction  against  him  depriving  him  of  the  use  of  his  propertv 
for  three  years,  and  that  while  suffering  no  injury,  but  possibly  receiving  benefit 
from  the  privilege  enjoyed  by  plaintiff,  defendant  sought  to  divert  the  water  from 
the  pond  in  controversy,  and  to  employ  it  for  other  uses.  HelcL,  the  jury  having 
been  properly  instructed  in  the  law,  that  they  were  justified  in  finding  for  the  plain- 
tiff. 
8.  Sauce. 

To  show  want  of  propable  cause,  it  is  not  necessary  to  show  that  the  suit  com- 
plained of  was  instituted  through  ill  will  or  hatred  to  the  defendant  therein.^ 

Error  from  superior  court,  Sumter  county;  Fort,  Judge, 
Lyon  dk  Estes  and  E.  A,  Hawkins,  for  plaintiff  in  error.  -B,  &•  Simmons 
and  Querry  <&  Son,  for  defendant  in  error. 

RoNET,  J.*  Mitchell  sued  the  Southwestern  Bail  road  for  the  bringing  of 
a  civil  action  against  him,  which  he  alleged  was  malicious  and  without  prob- 
able cause,  whereby  he  sustained  special  damage  in  being  deprived  of  the  use 
of  his  property.  Upon  the  trial  of  the  case,  the  jury  returned  a  verdict  in 
his  favor,  and  upon  the  refusal  of  the  court  below  to  grant  a  new  trial,  the 
defendant  excepted,  and  error  is  assigned  upon  the  following  grounds: 

(1)  Because,  after  the  jury  had  been  impaneled  to  try  said  case,  and  after 
all  the  record  evidence  offered  by  the  plaintiff  had  been  read  in  evidence  to  the 
jury,  and  the  plaintiff  had  been  sworn  and  fully  examinc^d  by  Iiis  counsel  us  a 
witness,  up  to  the  point  where  he  had  been  turned  over  to  the  defendant's 
counsel  for  cross-examination,  and  the  court  had  adjourned  over  until  the  next 
day,  and  the  court  had  admonished  the  jury  in  letting  them  go  at  large  not  to 
talk  to  any  one  while  at  liberty  about  the  case,  and  not  to  accept  the  hospi- 
tality of  either  party,  on  the  same  evening  two  of  said  jurors  impaneled  to 
try  said  cause,  to- wit,  G.  M.  Cannon  and  Cullen  Roach,  before  the  court-house 
door  approached  the  plaintiff  and  asked  him  to  take  care  of  and  entertain  them 
for  the  night,  and  the  plaintiff  had  replied:  "No,  gentlemen,  I  cannot  under 
these  circumstances  do  wl\at  you  ask,  but  on  any  other  occasion  or  at  any  otlier 
time  I  will  be  glad  to  entertain  you  or  take  care  of  you."  The  court,  on  mo- 
tion of  defendant's  counsel  to  withdraw  said  jurors  and  declare  a  mistrial, 
refused  said  motion,  and  ruled  that  said  jurors  were  not  disqualified  under  the 

>  The  existence  of  a  probable  cause  is  a  mixed  question  of  law  and  fact.  It  is  for  the 
jury  to  determine  what  facts  are  proved,  and  for  the  court  to  say  whether  or  not  they 
amount  to  probable  cause.  Moore  v.  Railroad  Co.,  (Minn.)  83  N.  W.  Rep.  884:  Burton 
V. Railroad  Co.,  (Minn.)  22  N.  W.  Rep.  300;  Johnson  v.  MiUer,  (Iowa)  29  N.  W.  Rep.  747, 
17  N.  W.  Rep.  34, 19  N.  W.  Rep.  310;  Ross  v.  Langworthy^  (Neb.)  14  N.  W.  Rep.  515; 
Castro  V.  De  Uriarte,  16  Fed.  Rep.  93;  Gee  v.  Culver,  (Or.)  6  Pac.  Rep.  775;  Sartwell  v. 
Parker,  (Mass.)  5  N.  E.  Ren.  807;  McNulty  v.  WaUter,  (Miss.)  1  South.  Rep.  55;  Bell  v. 
Keepers,  (Kan.)  14  Pac.  Rep.  542;  Bell  v.  Matthews,  (Kan.)  16  Pac.  Rep.  97.  But,  when 
the  facts  are  undisputed,  the  court  should  instruct  the  jury  that  there  was  or  was  not 
probable  cause.  Brewer  v.  Jacobs,  22  Fed.  Rep.  217 ;  Castro  v.  De  Uriarte,  16  Fed.  Rep. 
93;  Fulton  v.  Onesti,  (Cal.)  6  Pac.  Rep.  491;  Sartwell  v.  Parker,  (Mass.)  5  N.  E.  Rep. 
607;  McNulty  v.  Walker,  (Miss.)  1  South.  Rep.  55. 

*  BiMMONS,  J.,  being  disqualified  in  this  case,  Hon.  H.  C.  Ronet,  judge  of  the  superior 
court  of  th6  Augusta  circuit,  presided  therein. 
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law  to  try  said  cause.  Upon  closely  scanning  the  record,  we  find,  when  the 
alleged  misconduct  of  the  jurors  was  brought  to  the  attention  of  the  court, 
that  a  thorough  and  sifting  investigation  was  entered  into  which  disclosed 
that  nothing  had  been  said  in  the  conversation  about  the  case  on  trial;  but 
that  when  Mitchell  was  approached  by  the  jurors,  he  promptly  refused  to  en- 
tertain them  because  they  were  jurors;  which  act,  the  judge  held,  was  more 
likely  to  prejudice  them  against  him,  rather  than  favor  his  side  of  the  case. 
While  we  do  not  approve  of  the  conduct  of  the  jurors,  and  condemn  any  act 
which  would  tend  to  lessen  the  purity  and  impartiality  of  the  jury-box,  yet, 
inasmuch  as  the  judge  was  satisfied  the  jurors  were  impartial  and  their  con- 
duct was  the  result  of  ignorance  and  inexperience,  which  did  the  defendant's 
case  no  harm,  we  are  not  prepared  to  say  that  he  committed  error  in  overrul- 
ing the  motion  on  this  ground. 

The  second,  third,  and  fourth  grounds  of  error  relate  to  charges  of  the 
court  and  refusals  to  charge,  and,  after  duly  considering  them,  we  deem  it  un- 
necessary to  comment  upon  them  separately,  as  we  see  no  material  error  com- 
mitted. 

(5)  and  (6)  Because  the  verdict  was  contrary  to  law  and  the  evidence. 
When  this  case  was  here  before  (75  Ga.  398)  it  was  held  that  the  plaintiff  had 
made  out  a  prima  facie  case  which. entitled  him  to  go  to  the  jury,  and  that 
the  court  below  erred  in  granting  a  nonsuit.  It  was  further  held  that,  under 
the  facts  of  the  case,  Mitchell,  as  a  mill-owner,  had  a  license  to  overflow  a 
portion  of  the  lands  of  the  defendant,  and  that  the  defendant  had  no  right  to 
institute  its  suit  against  him;  but  whether  the  suit  was  without  probable 
ciiuse  and  malicious,  or  whether  the  plaintiff  had  sustained  the  damages  he 
claimed,  were  left  to  the  determination  of  the  jury,  under  the  law  and  facts, 
on  a  rehearing  of  the  case.  We  have  carefully  inspected  the  charge  of  the 
learned  judge  who  presided  in  the  case,  as  found  in  the  record,  and  think  that 
tlie  law  was  fairly  and  impartially  given  to  the  jury;  and  if  the  facts  support 
the  finding,  the  verdict  will  be  sustained.  The  evidence  shows  that  MitclieU 
had  for  many  years  enjoyed  the  license  granted  him  by  the  defendant,  and 
with  notice  of  this  right,  the  defendant  instituted  a  suit  against  him,  obtained 
an  interlocutory  injunction  which  operated  harshly  upon  him  in  depriving 
him  of  the  use  of  his  property  for  three  years,  and  by  reason  of  which  he  sus- 
tained special  damage.  Further,  that  the  defendant,  while  suffering  no  in- 
jury, but  possibly  receiving  benefit  from  the  privilege  enjoyed  by  Mitchell, 
sought  to  divert  the  water  from  the  mill-pond  of  Mitchell  and  to  employ  it  for 
other  uses;  and  that,  while  the  defendant  alleged  that  its  suit  was  brought  in 
good  faith  to  protect  its  own  rights,  yet  we  find  the  city  of  Americus  "be- 
hind the  scenes,"  urging  the  suit  to  be  brought,  which,  if  successful,  would 
benefit  the  city.  Upon  these  and  other  facts,  the  jury  found  damages,  and 
that  the  suit  was  without  probable  cause  and  malicious.  True,  the  defend- 
ant offered  evidence  to  show  good  faith  and  the  absence  of  malicious  intent, 
yet  it  was  for  the  jury  to  settle  the  conflicts  in  the  testimony;  and  having 
found  against  the  defendant,  we  will  not  disturb  the  verdict.  The  law  upon 
the  subject  of  want  of  probable  cause  and  malice,  and  what  will  amount  to 
probable  cause,  was  correctly  given  in  charge  to  the  jury,  and  need  not  be  re- 
viewed in  this  opinion.  We  will  only  add  that  malice  will  be  inferred  from 
want  of  probable  cause;  and  to  show  its  existence,  it  was  not  necessary  to 
prove  that  the  suit  was  instituted  by  ill  will,  resentment,  or  hatred  towards 
the  owner  of  the  property;  it  was  suflicient  to  prove  it  in  its  enlarged  legal 
sense.  In  a  legal  sense,  any  act  done  willfully  and  purposely  to  the  prejudice 
and  injury  of  another,  which  is  unlawful,  is,  as  against  that  person,  malicious. 
In  conformation  of  this  view,  we  cite  Com,  v.  Snelling^  15  Pick.  337, 12  Amer. 
Dec.  268,  note.    Let  the  judgment  of  the  court  below  be  affirmed. 
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(go  aa.  353)  p^j^  ^^  ^^    ^^  g^^^  ^  ^^^ 

(5u2>reme  Ccurt  of  Qtorgicu    Januaxy  20, 1888.) 

1.  FBAUOnLKRT  CoirnSTANCS&— TRANS7BR  TO  "WlPB. 

WUere  a  hufiband  conveys  all  his  property  to  his  wife,  upon  a  good  consideration 
only,  with  the  condition  attached  that  she  pay  therefrom  certain  preferred  debts, 
and  maintain  him  for  life,  and  the  property  is  worth  more  than  the  debts  seoured, 
such  conveyance  is  void  against  unsecured  creditors.^ 
8.  8amb— Transfkb  to  Wipe— Notice. 

In  such  case  a  secured  creditor  who  is  paid  in  full  from  a  private  sale  of  a  part 
of  the  property,  and  has  given  credit  to  the  wife  and  taken  a  mortgage  to  secure 
her  debt,  is  chargeable  with  notice. 

Error  from  superior  court,  Greene  county;  Jenkii^s,  Judge. 

/.  C.  Reed,  F.  C.  Foster,  Geo.  D.  Thomas,  H.  T.  <&  IT.  G.  Lewis,  Jas.  B. 
Sanford,  H.  D.  McDaniel,  B.  Hamilton,  C.  2V.  FeatJierston,  and  J,  Branr 
Park,  Jr.,  and  H.  M.  Mc  Whorter^  for  plaintiffs  in  error.  C  Heard,  D.  B. 
Tiam,  for  defendants  in  error. 

Blecklst.  C.  J.  1.  A  conveyance  of  realty  and  personalty  from  husband 
to  wife,  made  in  consideration  of  love  and  affection,  and  that  she  will  pay  cer-  ' 

tain  preferred  debts,  and  maintain  him  during  his  life,  is  fraudulent  as  against  > 

creditors  unprovided  for;  he  retaining  nothing  with  which  to  satisfy  their  de-  i 

mands,  and  the  value  of  the  property  embraced  in  the  conveyance  being  much 
more  than  the  amount  of  the  preferred  debts. 

2.  One  of  the  creditors  provided  for.  after  being  paid  in  full  out  of  the  pro-  , 

ceeds  of  a  private  sale  of  a  part  of  the  realty,  having  given  credit  to  the  wife, 
and  taken  from  her  mortgages  on  the  residue  of  the  realty  to  secure  payment 
of  her  debt,  is,  prifna  facie,  chargeable  with  notice  that  her  title  might  be  < 

fraudulent.    The  facts  would  suggest,  inquiry. 

8.  The  Judgment  is  reversed  in  so  far  only  as  a  sale  of  the  real  estate  under 
the  mortgage^. /a.  is  concerned.  Let  the  Injunction  be  granted  restraining 
such  sale  until  a  final  decree  i9  rendered  on  the  bill.    Judgment  reversed. 


(80  Oa.  227) 

McjGovekn  «.  Columbus  Manuf*©  Co. 

(Supren^  Cowrt  of  Georgia,    February  6, 1888.) 

Hastbb  Ain>  Sbrvant— Nbolioence — Co-Emplotbs. 

Under  Code  Ga.  S  2202,  which  provides  that  "the  principal  is  not  liable  to  one 
agent  for  injuries  arising  from  the  negligence  or  misconduct  of  other  agents  about 
the  same  business,  ^  the  trial  court  properly  granted  a  nonsuit  in  an  action  by  an 
employe  aspainst  the  master  for  injuries  caused  by  the  negligenoe  of  a  co-employe, 
although  the  latter  was  plaintiff's  superior. 

Error  from  superior  court,  Muscogee  county;  Willis,  Judge. 

Action  for  damages  brought  by  McGovern,  an  employe  of  defendant.  Go* 
lumbus  Manufacturing  Company,  for  injuries  caused  by  the  negligence  of  a 
co-employe.  Plaintiff  was  nonsuited,  and  brings  writ  of  error.  Code  Ga.  § 
2202,  provides  that  *Hhe  principal  is  nut  liable  to  one  agent  for  injuries  aris- 
ing from  the  negligence  or  misconduct  of  other  agents  about  the  same  busi* 
ness." 

W.  A.  Little,  for  plaintiff  in  error.    MoNeiU  cfc  Lwy,  for  defendant  in  error. 

'  >As  to  fraudulent  transfers  from  husband  to  wife,  see  Milholland  v.  Tiffany,  (Md.)  2 
Atl.  Rep.  831,  and  note:  Knight  v.  Kidder,  (Me.)  1  Atl.  Rep.  142,  and  note;  Piatt  v. 
Schreyer,  25  Fed.  Rep.  87,  and  note;  Hooser  v.  Hunt,  (Wis.)  26  N.  W.  Rep.  442;  Banic 
V.  Warner,  (Iowa.)  la.  47:  Jackson  v.  Beach,  (N.  J.)  9  Atl.  Rep.  380;  Foster  v.  Knowles. 
(N.  J.)  7  AtL  Rep.  295;  Witz  v.  Osbum,  (Va.)  2  S.  E.  Rep.  ©:  Webb  v.  Ingham,  (W! 
Va.)  1  S.  E.  Rep.  816;  Chapman  v.  Smnmerfleld,  (Kan.)  14  Pac.  Rep.  235;  Gibson  v.  Ben 
nett,  (Me.)  9  Atl.  Rep.  727;  Hanson  v.  Manley,  (Iowa,)  88  N.  W.  Rep.  857;  Wanzer  v. 
Brainard,  (Iowa,)  86  N.  W.  Rep.  761. 
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Blecexey,  C.  J.  This  was  an  action  by  an  employe  against  the  common 
master,  for  an  injury  sustained  in  consequence  of  the  negligence  of  a  co-em- 
ploye. A  nonsuit  was  granted,  and  that  is  said  to  be  error  for  two  reasons: 
(1)  that  the  doctrine  that  a  master  is  not  liable  for  the  negligence  of  an  em- 
ploye by  which  a  co-employe  is  injured,  does  not  prevail  in  Georgia;  and  (2) 
in  this  particular  case  the  co-employe  whose  negligence  caused  the  injury  was 
not  strictly  engaged  in  the  same  service,  but  was  a  superior,  exercising  power 
over  the  injured  man,  and  therefore  represented  the  master  in. this  particular 
act  of  negligence.  On  section  2202  of  the  Code,  and  Henderson  v.  Walker ^ 
55  Ga.  481;  Railroad  v.  Adams,  55  Ga.  281;  Crusselle  v.  Pugh,  67  Ga.  480; 
McDonald  v.  Manvfacturing  Co.,  67  Ga.  761,  68  Ga.  889,— the  judgment  is 
afl^med*    We  think  the  case  was  correctly  decided.    Judgment  affirmed. 


(79  Ga.  209) 

HABDIN  «•  LOVELAOB. 

(Supreme  Court  of  Georgia,    June  14, 1887.) 
L  Jui>G*—Di8QT7ALnriOATiON— Death— Argumeijt  on  AppsAii. 

Where  a  writ  of  eiToris  argued  before  two  justices,— the  third  beinff  disqualifled,— 
and  thereafter  one  of  the  two  dies,  the  surviving  justice  who  heara  the  cause,  and 
the  successor  of  the  deceased  justice,  constitute  a  competent  court  to  decide  the 
cause. 
8.  Appbal—Recobd— Brief  of  Evtdbncb. 

A  motion  to  dismiss  an  appeal  because  the  bill  of  exceptions  does  not  contain  the 
brief  of  evidence  comes  too  fate  when  the  case  is  pending  for  decision  only,  but  the 
record  proper  will  alone  be  considered  in  making  the  decision. 
8.  Same. 

A  brief  of  evidence  must  show  proof  that  it  has  been  duly  filed  and  approved,  in 
order  to  constitute  part  of  the  record  on  appeaL 

4.  Same. 

Where  the  record  upon  a  writ  of  error  does  not  contain  a  dulv-authentioated  brief 
of  evidence  upon  which  to  predicate  the  correctness  of  the  judgment  below,  the  ac- 
tion of  the  court  below  in  refusing  a  new  trial  will  be  affirmed. 

5.  Same— Amendment  of  Recobd— Bbibf  of  Evidence. 

The  amendment  to  a  writ  of  error  allowed  by  Code  Qa.  S  42722),  refers  only  to  the 
record  as  contained  in  the  transcript. 

Error  from  superior  court,  Bartow  county;  Fain,  Judge. 

Bleoklky,  C.  J.*  1.  A  writ  of  error  having  been  continued  by  the  plain- 
tiff for  providential  cause  at  the  first  term,  and  argued  at  the  second  before 
two  justices, — the  third  being  disqualified  to  preside  on  account  of  relation- 
ship to  one  of  the  parties, — and  judgment  having  been  withheld,  and  one 
of  the  justices  who  presided  having  died  during  the  term,  before  any  judg- 
ment was  rendered,  held,  on  motion  to  dismiss  the  writ  of  error,  made  at  the 
third  term,  that  the  cause  was  still  pending  for  the  rendition  of  judgment, 
and  that  the  surviving  justice  who  heard  it  argued,  and  the  successor  of  the 
deceased  justice,  constituted  a  court  competent  to  decide  it,  either  with  the 
aid  of  fresh  argument,  or  upon  the  briefs  already  presented.  Incumbents  of 
the  bench  pass  away,  but  the  court  never  dies. 

2.  A  further  ground  of  the  motion  to  dismiss  being  that  the  brief  of  evi- 
dence was  not  in  the  bill  of  exceptions,  nor  referred  to  therein,  nor  duly  au- 
thenticated as  a  part  of  the  record,  held,  that  the  motion  came  too  late,  as  the 
case  was  now  pending  for  decision  only;  but  that  in  finally  deciding  it  the 
court  would  discriminate  between  what  was  and  what  was  not  in  the  record, 
as  made  up  and  authenticated  when  the  decision  was  reserved. 

3.  For  a  brief  of  evidence  to  come  to  the  supreme  court  as  a  part  of  the 
record,  it  has  to  be  attended  with  evidence,  either  in  the  transcript  or  in  the 
bill  of  exceptions,  that  it  was  filed  and  approved  according  to  law. 

^This  case  was  argued  at  the  last  term,  and  the  decision  reserved.  Blandfoed,  J., 
being  disqualified,  did  not  preside. 
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4.  The  privilege  of  amending  the  bill  of  exceptions  from  the  record  in  the 
case,  provided  for  by  section  &72&  of  the  Code*  contemplates  the  record  as 
contained  in  the  transcript  sent  up  and  duly  certiOed  by  the  clerk.  The  bill 
of  exceptions  is  not  amendable  by  matter  certified  apart  from  the  transcript, 
and  not  sent  up  until  after  the  term  has  expired  at  which  the  argument  was 
heard.  A  good  transcript  will  aid  a  defective  bill,  but  where  both  are  defi- 
cient neither  can  aid  the  other.  Tliis  case  is  distinguishable  from  Kelly  v. 
McQehee.  67  Ga.  864,  and  RvJJin  v.  Paris,  75  Ga.  653. 

5.  There  being  no  evidence  here,  duly  authenticated,  by  which  to  test  tlie 
accuracyof  the  judgment  overruling  the  motion  for  a  new  trial,  the  judgment 
is  affirmed. 


(80  Ga.  289)  DiSMUKE  V.  EADY  et  ol. 

{Supreme  Court  of  QeorgUu    February  18, 1888.) 

Hombsteai>-Head  op  Family— Minob  Children— Subsequent  Markiagb.  • 

Where  land  was  set  apart  as  a  homestead  to  defendant  in  execution,  as  head  of  a 
family  of  minor  childreuj  and  he  afterwards  marries  before  the  children  ibome  of 
age,  the  homestead  continues  in  favor  of  the  wife,  and  the  land  is  not  subject  U> 
execution  for  his  debt,  although  such  debt  is  secured  by  deed  to  part  of  the  land, 
executed  by  defendant  and  his  wife. 

Error  from  superior  court,  Harris  county;  Smith,  Judge. 
C  /.  Thornton  and  S.  L,  Stanford,  for  plaintiff  in  error.    /.  Jf.  Mobley, 
Willis  (&  Persons,  and  B,  L.  Harris,  for  defendants  in  error. 

Blandford,  J.  An  execution  in  favor  of  Eady  &  Co.  against  Dlsmuke  was 
levied  on  certain  land  as  the  property  of  Dlsmuke.  Dismuke,  i\B  the  head  of 
a  family,  interposed  a  claim  to  the  same  as  homestead  property.  The  prop- 
erty levied  on  was  found  subject.  Dismuke  moved  for  a  new  trial,  which  was 
refused,  whereupon  he  excepted.  It  appears  from  the  record  that,  in  1870. 
Dismuke,  us  the  head  of  a  family  of  minor  children,  applied  to  the  ordinary 
of  Harris  county  to  have  set  apart  to  him  a  homestead  in  the  land  levied  upon 
in  tiiis  Ciise,  upon  which  land  they  were  then  residing.  From  the  papers  them- 
selves, it  appears  that  the  ordinary  had  jurisdiction,  and  that  all  the  necessary 
allegations  were  made.  When  this  homestead  was  set  apart,  Dismuke  was 
unmarried;  but  after  the  granting  of  the  homestead,  and  before  the  children 
Tiad  come  of  age,  he  intermarried  witli  Cornelia  O.  Dismuke.  Afterwards  he 
and  Ills  wife  executed  to  Eady  &  Co.  a  deed  to  a  part  of  the  land  embraced  in 
the  homestead,  to  secure  Eady  &  Co.  for  a  debt  which  he  owed  them.  This 
deed  wjis  approved  by  the  ordinary  of  Harris  county.  The  judge  in  the  court 
below  seemed  to  attach  no  importance  to  this  homestead,  taken  out  in  1870; 
and  Dismuke  himself  doubtless  thought  tlmt  it  had  terminated  by  the  coming 
of  age  of  the  cliildren,  for  in  1886  he  applied  for  another  homestead.  The 
court  below  held  that  the  deed  conveyed  the  title,  and  tliat  the  land  was  sub- 
ject. In  this  we  think  the  court  erred.  We  think  that  the  homestead  of  1870 
was  a  good  and  valid  homestead;  and  that,  homestead  not  having  expired  be> 
fore  Dismuke's  marriage  to  his  present  wife,  she,  by  virtue  of  her  marriage, 
became  a  beneOciary,  and  the  family  continued,  and  there  was  therefore  no 
expiration  of  the  homestead.  The  homestead  continued,  and  was  in  full  force 
and  operation  at  the  time  Dismuke  and  his  wife  executed  this  deed  to  secure 
the  debt  he  owed  to  Eady  &  Co.  Under  these  circumstances,  we  think  the 
verdict  of  the  jury  finding  the  property  subject  was  contrary  to  law  and  to  the 
evidence,  and  that  the  court  below  should  have  granted  a  new  trial.  The 
Judgment  is  therefore  reversed. 
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(80  Ga.  314) 

HiCESON  V.  BifYAN  ct  ol. 

{Supreme  Court  of  Georgia.    February  18, 1888.) 

EQUITT— PliBABXNO — DlSCLAIMXB— MiSTAKB. 

Where  a  complainant  in  an  express  allegation  in  her  bill  disclaims  title  to  a  lot  of 
land,  and  afterwards  finds  that  she  was  mistaken,  the  court  will  not  on  a  prayer  for 
general  relief,  there  having  been  ample  time  to  amend,  allow  a  complainant  to  re- 
cover possession  of  such  lot. 

Error  from  superior  court,  Harris  county;  Smith,  Judge. 

This  was  a  prayer  for  general  relief  filed  by  Mrs.  Hickson  against  Bryan, 
administrator,  and  others,  praying  that,  inter  alia,  she  might  be  allowed  to 
recover  possession  of  a  lot  of  land,  title  to  which  she  bad  expressly  disclaimed 
in  her  bill  filed  against  said  defendants.  The  court  below  refused  relief,  and 
complainant  appeals. 

A.  A,  Dozier,  L.  F.  Qarrard^  and  HatcTier  <fi  Pedbody,  for  plaintiff  in 
error.  J,  F.  Pou,  B.  A.  Thornton,  /.  M.  Russell,  Peabody,  Brannon  A 
Battle,  G.  J.  Thornton,  and  W.  A,  Little,  for  defendants  in  error. 

Si&fMONs,  J.  Mis.  Hickson  filed  her  bill  in  Harris  superior  court  against 
Bryan,  administrator,  and  others,  in  which  she  made  many  allegations,  as 
will  be  seen  in  the  report  of  this  case.  The  case  was  referred  to  J.  M.  Mc- 
Neil, Esq.,  as  auditor,  with  the  powers  of  a  master  in  chancery.  After  long 
and  tedious  hearing  of  the  evidence  in  the  case,  he  made  an  able  and  lucid  re- 
port to  the  superior  court  of  Harris  county.  To  that  report,  counsel  for  Mrs. 
Hickson  filed  six  exceptions  which  they  styled  "Exceptions  of  Law."  These 
exceptions  were  heard  and  determined  by  his  honor,  Judge  Boynton,  of  the 
Flint  circuit,  who,  after  a  careful  consideration  of  the  same,  overruled  and 
dismissed  them.  To  this  judgment  the  complainant  excepted.  One  of  the 
chief  points  in  controversy  before  the  auditor  seems  to  have  been  as  to  lot  of 
land  232.  The  auditor  reported  that  the  complainant  could  not  recover  this 
lot  under  the  pleadings  in  her  bill.  This  was  excepted  to  as  matter  of  law, 
and  the  exception  was  overruled  by  the  judge  in  the  court  below.  This  whs 
the  only  exception  of  pure  law  made  by  the  complainant. 

We  have  carefully  read  the  bill  of  the  complainant  and  the  report  of  the 
auditor,  and  we  do  not  see  that  the  court  committed  any  error  in  disallowing 
and  overruling  these  exceptions.  The  auditor  was  right  in  holding  that  the 
complainant  could  not  recover  this  lot  of  land  under  the  allegations  in  her 
bill,  and  the  judge  in  the  court  below  was  right  in  so  ruling.  The  bill  charges 
that  J.  M.  &  II.  B.  Mobley,  two  of  the  defendants,  "are  in  possession  of  aU 
of  the  lands  of  said  estate,  which  are  held  illegally  as  against  your  oratrix, 
save  and  except  lot  number  232,  which  was  disposed  of  in  the  settlement  of 
said  Simpson  estate^,  /a.,  as  aforesaid. "  There  is  an  express  allegation  that 
she  does  not  claim  this  lot  of  land.  In  other  words,  she  admits  in  her  bill 
that  she  has  no  right,  under  the  facts  as  she  charges,  to  recover  this  land ; 
that  it  does  not  belong  to  her.  Her  counsel  admitted  that  while  this  allega- 
tion was  in  the  bill,  the  facts  which  led  her  to  make  the  allegation  were  not 
found  to  be  true  by  the  auditor,  and  as  she  was  mistaken  as  to  the  facts  on 
which  the  allegation  was  based,  she  ought,  in  a  court  of  equity,  to  be  allowed 
to  recover,  she  having  a  prayer  in  her  bill  for  general  relief.  It  appears  that 
this  report  was  filed  by  the  auditor  several  months  before  it  was  submitted  to 
the  judge.  Counsel  for  the  complainant  therefore  must  have  known  what  the 
report  of  the  auditor  was,  and  they  had  ample  time  to  amend  the  bill,  either 
by  striking  out  this  allegation,  or  by  putting  it  in  the  alternative.  They 
failed  to  do  so,  and  preferred  to  let  it  stand  as  a  disclaimer  of  the  right  to  re- 
cover this  lot  of  land.  The  prayer  for  general  lelief  is  broad,  and  will  cover 
any  relief  that  is  germane  to  the  bill,  but  we  do  not  think  it  is  broad  enough 
to  allow  a  complainant  to  recover  possession  of  property  in  which  ehe  ex- 
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pressly  disclaims  title.  This  disposes  of  this  exception.  We  have  carefully 
scrutiuized  the  other  exceptions  made  to  the  auditor's  report,  and  if  thej  are 
exceptions  of  law,  the  facts  disclosed  by  the  record  do  not  show  that  the  au- 
ditor erred  in  his  conclusions  or  that  the  court  erred  in  sustaining  the  report 
of  the  auditor  and  dismissing  the  exceptions.  We  therefore  think  that  the 
court  did  not  err  as  complained  of  by  the  plaintiff  in  error,  and  the  judgment 
ia  affirmed « 


(go  Qa.  212) 

DioKsoN  «.  Mobile  &  G.  B.  Co. 
{Supreme  Cov/rt  of  Georgia.    February  20, 1888.) 
Nboligenoe— Issues— Law  of  Bisteb  State  as  to  Nbglioence. 

Where  the  whole  case  turned  and  was  decided  upon  the  question  whether  plain- 
tiff was  prompted  by  the  conductor  to  leap  off  a  train  on  defendant's  road,  contrib- 
utory negligence  on  the  part  of  the  plaintiff  being  otherwise  clearly  present,  inas- 
much as  the  law  regaroing  contributory  negligence,  whether  of  Alabama  or  of 
Georgia,  would  not  change  the  result,  a  charge  under  the  law  of  Alabama  is  no 
ground  for  a  new  trial. 

Error  from  superior  court»  Muscogee  county;  Smith,  Judge. 
X.  McLester^  /•  F*  Pou,  and  L.  F.  Garrard,  for  plaintiff  in  error.    Pea- 
oody,  Brannon  c&  Battle,  for  defendant  in  error. 

Bleckley,  C.  J.  The  -plaintiff,  being  a  passenger  upon  the  defendant's 
railway,  was  injured  by  leaping  from  the  train.  This  took  place  in  Alabatna, 
and  the  defendant  is  an  Alabama  corporation.  The  court  charged  the  jury 
that  according  to  the  law  of  that  state,  if  the  plaintiff  contributed  to  the  in- 
jury, he  could  not  recover.  The  facts  in  evidence  made  a  clear  case,  not  only 
of  contributory,  but  of  gross,  negligence,  provided  the  jury  believed  that  the 
conductor  did  not  prompt  the  plaintiff  to  jump  from  the  train;  and  that 
question  was  fairly  submitted  to  the  jury.  Under  the  charge  of  the  court, 
the  whole  case  was  made  to  turn  upon  it.  We  think,  under  these  circum- 
stances, that  the  effect  of  contributory  negligence,  whether  tested  by  the  Ala- 
bama law  or  our  own,  would  not,  and  ouglit  not,  to  change  the  result.  The 
court  was  therefore  right  in  refusing  to  grant  a  new  triaL  Judgment 
affirmed. 


(80  Ga.  345) 

AxsFAUOH  et  al.  «•  Adaias  et  at. 

{Supreme  Court  of  Georgia.    February  24, 1888.) 

L  Injunction-  When  Granted— Requisttbs. 

An  order  for  the  defendant  to  show  cause  is  a  snfflcient  bnplied  sanction  of  a  Mil 
for  injunction. 
8.  Same. 

Affidavits  produced  at  the  hearing  of  a  bill  for  injunction  will  supply  the  defect 
in  a  bill  theref or,  consisting  in  the  absenoe  of  a  positive  swearing  in  the  verifying 
affidavit  of  counsel. 
8.  Same— When  Granted— To  Restrain  Suit. 

An  injunction  may  be  granted  to  restrain  the  prosecution  of  a  suit  pending  in  the 
same  court, 
i.  Same— When  Granted— To  Restrain  Execution  of  Decree. 

A  person  who  has  instituted  a  pending  proceeding  to  be  made  a  party  to  a  prior 
suit,  and  also  a  pending  proceeding  to  set  aside  the  decree  therein,  may  neverthe- 
less file  a  bill  to  recover  the  proceeds  of  such  decree,  as  also  a  bUl  to  enjoin  the  fur- 
ther execution  of  such  decree. 

6.  Same— When  Granted— Co-Defendants. 

An  injunction  may  be  granted  as  against  one  defendant,  though  not  warranted  is 
to  co-defendants. 
IJ.  Receiver— Suit  Against- Implied  Leave  of  Court. 

An  order  of  restraint  granted  on  abm  to  which  a  receiver  is  a  defendant  ia  an  im- 
plied leave  to  bring  suit  against  such  receiver. 

7.  Infancy- Suit  by  Infant— Guardian. 

Under  Code  Ga.  $  8263,  a  suit  by  an  infant  is  not  void. 
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8.  Guardian  akd  Wasd— Mingling  Trust  Funds— Rembdt. 

A  ward  whose  craardian  has  improperly  mingled  her  property  with  her  ward's,  in 
making  a  loan,  taking  one  mortgage  zor  the  whole  sum  in  the  name  of  the  guardian 
individually,  may.  upon  the  dismissal  of  the  guardian,  recover  his  proportionate 
share  of  the  fund  in  uie  hands  of  an  agent  of  ihe  guardian  or  a  creditor  of  the  guard- 
ian with  notice. 

Error  from  superior  court,  Bibb  county;  Gustin,  Judge. 

/.  L.  C.  Kerr  and  Hill  &  Harris,  for  plaintiffs  in  error.  Lyon  dk  Bates, 
Lofton  &  Mojore^  Depau  <fc  Bartlett,  Lanier  <&  Anderson^  Steed  <&  Wimherly^ 
and  H.  F.  Strohecker,  for  defendants  in  error. 

Bleckley,  C.  J.  1.  A  bill  for  injunction  is  sufficiently  sanctioned  under 
sections  4184  and  4186  of  the  Code  when  any  order  thereon  is  granted  by  the 
chancellor  which  implies  his  sanction,  and  an  order  for  the  defendants  to  show 
cause,  etc.,  has  that  import. 

2.  A  suit  by  infants  is  not  void.     Code,  §  3263. 

8.  The  same  court  which  holds  by  a  receiver  has  power  to  restrain  him 
from  paying  out  the  fund,  (Fields  v.  Jones,  11  Ga.  418;)  and  an  order  of  re- 
straint, granted  on  a  bill  in  which  he  is  defendant.  Implies  that  leave  is  granted 
to  bring  suit  against  him  for  the  purpose  of  procuring  such  order  and  render- 
ing it  effective* 

4.  Equity  can  enjoin  suitors  in  another  case  pending  or  determined  in  the 
same  court!    Holt  v.  Bank,  9  Ga.  552. 

5.  Though  the  verification  of  the  bill  by  the  affidavit  of  counsel,  they  not 
swearing  positively,  was  not  sufficient  to  warrant  the  grant  of  an  injunction, 
the  affidavit  of  others  produced  at  the  hearing  supplied  this  lack  of  requisite 
certainty. 

6.  That  a  person  has  a  pending  petition  to  be  made  a  party  to  a  piior  cause 
in  equity,  and  another  pending  petition  to  set  aside  the  decree  rendered  in 
said  cause,  will  not  hinder  such  person  from  fiiing  his  own  bill  to  recover 
proceeds  of  the  decree  from  one  of  the  prevailing  parties,  and  in  the  mean 
time  to  enjoin  the  execution  of  the  decree,  so  as  to  hold  up  such  proceeds  to 
abide  the  result  of  the  latter  bill. 

7.  Want  of  equity  in  the  bill  as  to  co-defendants,  against  whom  injunction 
is  denied,  is  no  insuperable  obstacle  to  granting  an  injunction  against  a  de- 
fendant as  to  whom  there  is  ground  for  separate  and  independent  relief. 

8.  In  so  far  as  the  injunction  was  granted  in  the  present  case,  it  merely  con- 
trols temporarily  some  of  the  fruits  of  the  decree  in  the  prior  case,  leaving  that 
decree  to  stand. 

9.  Where  a  guardian  has  loaned  her  ward's  funds  with  her  own,  taking  a 
mortgage  security  for  the  whole  as  ond  sum,  in  her  name  individually,  the 
ward,  after  the  guardian  has  been  dismissed  for  default  or  mismanagement, 
may  reclaim  his  due  sha^e  of  the  common  fund  in  the  hands  of  an  agent  or 
attorney  of  the  guardian,  or  even  of  a  creditor  of  the  guardian  who  has  ac- 
quired the  same  with  notice  of  the  ward's  title. 

10.  The  chancellor  did  not»  by  granting  the  injunction,  transcend  his  power 
or  abuse  his  discretion* 

Judgment  affirmed. 

(80  Oa.   486) 

Bromtn  o.  JonncR  et  oZ. 
{Supreme  Court  of  Georgia,    March  21, 1888.) 

Descbkt  Ain>  Distribution—Rights  of  Widow— Year's  Support— Dbjlth  of  Widow. 
An  order  setting  aside  a  judgment  setting  apart  a  widow's  year's  support  out  of 
her  husband's  estate,  the  widow  having  died  before  the  commissioners  Iiad  acted, 
was  affirmed  by  the  supreme  court,  with  directions  that  the  administrator  of  the 
widow  be  allowed  to  make  application  anew  for  the  year's  support,  which  he  did 
before  remUMtur  was  entered  oelow.  Held,  the  right  of  the  administrator  to  make 
his  application  is  not  derived  from  the  action  of  the  supreme  court,  and  he  need  not 
await  the  entry  of  remittUv/r* 
v.5s.E.no.7 — 32 
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Error  from  superior  court,  Pulaski  county;  Kibbee,  Judge. 
L,  C,  Ryan  and  W.  L,  Qrice,  for  plaintiff  in  error.    Martin  ds  Cochran, 
for  defendants  in  error. 

Bleckley,  C.  J.  A  widow  made  application  for  year's  support  out  of.  the 
estate  of  her  deceased  husband.  She  died  before  the  commissioners  appointed 
to  set  it  apart  acted.  They,  however,  went  on  and  performed  their  duties, 
made  their  return,  and  that  return  was  not  objected  to,  and  so,  by  operation 
of  law,  upon  being  recorded,  became  a  judgment,  or  would  have  become  so 
had  there  been  adequate  parties  in  her  favor  for  the  year's  support.  Subse- 
quently, an  administrator  upon  her  estate  was  appointed,  and  the  adminis- 
trator upon  the  husband's  estate  moved  in  the  court  of  ordinary  to  set 
aside  the  judgment  allowing  the  year's  support,  upon  the  ground  that  the 
widow  was  dead  at  the  time  the  commissioners  acted,  and  at  the  time  the 
subsequent  proceedings  took  place.  That  motion  was  granted,  and  an  appeal 
was  taken  to  the  superior  court,  and  the  same  judgment  was  rendered  there. 
That  was  brought  to  this  court  by  the  widow's  administrator,  and  the  judg- 
ment of  the  court  below  was  alBrmed,  with  this  direction:  "That  the  admin- 
istrator of  the  widow  be  allowed  to  make  an  application  anew  for  her  12 
months'  support  to.  the  ordinary,  and  that  the  same  be  set  apart  to  him  as  her 
administrator,  under  the  same  rules  and  regulations  as  would  apply  in  case 
the  widow  were  aUve,  and  the  application  had  been  made  by  her;  and  that, 
when  the  same  is  set  apart,  he  shall  hold  the  same  as  her  administrator,  to  be 
accounted  for.  and  distributed,  under  the  law,  to  her  heirs  at  law  or  creditors. " 
Brown  v.  Joiner,  11  Ga.  — ,  3  S.  E.  Rep.  157. 

After  that  judgment  was  rendered  by  this  court,  but  before  the  remittitur 
was  entered  below,  the  widow's  administrator  proceeded  to  make  an  applica- 
tion, and  it  was  granted;  the  administrator  of  the  husband,  however,  to- 
gether with  the  heirs  at  law  of  the  husband's  estate,  filing  objections  in  the 
court  of  ordinary.  These  objections  were  overruled,  and  an  appeal  Wiis  taken 
to  tlie  superior  court.  Upon  theliearing  of  that  appeal,  the  court  disroiss'Hl 
the  application,  as  prematurely  made;  and  the  reason  assigned  in  argument 
for  that  action  is  that  the  application  was  made  before  the  remittitur  fvon\  this 
court  was  entered.  We  think  this  reason  was  not  good;  that  the  right  and 
power  of  the  administrator  to  make  his  application  was  not  derived  from  the 
judgment  of  this  court,  or  any  direction  contained  in  it,  but  from  the  law  it- 
self; and  the  law  would  be  the  same  before  the  entry  of  the  remittitur  as 
after  it.  It  is  quite  a  misconstruction  of  the  two  proceedings  to  consider  one 
as  a  part  of  the  other.  The  case  which  came  here,  and  in  which  this  directory 
matter  was  inserted  in  the  judgement  rendered,  was  one  to  set  aside  a  proceed- 
ing, and  the  proceeding  was  set  aside;  it  was  finally  ended,  and  this  present 
application  is  not  a  continuation  of  that  proceeding  in  any  respect.  It  has  no 
connection  with  it.  It  rests  upon  the  theory,  which  this  court  has  announced 
in  several  cases,  that  the  year's  support  vests  in  the  widow  from  the  time  the 
intestate  dies.  It  is  a  right,  in  the  distribution  of  tlie  estate,  to  take  more 
than  other  distributees,  unless  they  are  minors;  and  that  right  is  a  property 
in  the  widow,  transmissible  on  her  death  to  her  legal  representatives;  and  it 
is  by  virtue  of  the  general  law  by  which  the  administrator  represents  all  the 
estate  of  his  intestate  that  this  administrator  had  the  right  to  commence  and 
maintain  this  new  proceeding.    Judgment  reversed. 


(80  Ga.  482) 

Frick  et  ah  v.  Davis  et  al. 
(Supreme  Court  of  Oeorqia,    March  21,  1888.) 
FKorBR  kTn>  Co2rvERsioN— Judgment— Creation  of  Lien— Code  Ga.  g  85S5. 

Under  Code  Ga.  §  3585,  which  provides  that  a  verdict  and  judgment  for  plaintiff  in 
trover  shall  not  have  the  effect  to  change  the  property  whiph  is  the  subject-matter 
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of  the  suit,  or  to  vest  the  same  in  defendant,  until  after  the  damages  and  costs 
recovered  are  paid,  the  effect  of  the  judgment  is  to  create  a  lien  on  the  property, 
and  it  is  error  for  the  court  to  quash  an  execution  obtained  in  trover  on  the  ground 
that  the  execution  did  not  follow  the  judgment,  where  such  execution  created  a 
special  lien  on  the  property  in  controversy,  and  tne  judgment  did  not. 

Error  from  superior  court,  Montgomery  county;  Kibbee,  Judge. 

Frick  &  Ck).,  plaintiffs,  obtained  judgmeut  in  trover  against  Davis  and 
others.  The  judgment  did  not  declare  a  spe<51al  lien  on  the  property  in  ques- 
tion, but  execution  issued  thereunder  did  so.  The  lower  court  quashed  the 
execution,  as  not  following  judgment.    Plaintiffs  bring  error. 

A.  C.  Pate,  C.  C.  Smith,  and  Delacy  <&  Bishop,  for  plaintiffs  in  error. 
Roberta  <&  Smith,  for  defendants  in  error. 

Simmons,  J.  It  appears  from  the  record  in  this  case  that  Frick  &  Co.  filed 
a  suit  of  bail  and  trover  against  Davis  et  aL,  in  the  superior  court  of  Mont- 
gomery county,  to  recover  a  certain  steam-engine  and  saw-mill,  and  other 
property  levied  upon.  M.  B.  Adams  &  Co.  filed  a  chum  to  the  property  levied 
upon.  On  the  trial  of  the  action  of  trover,  Frick  &  Co.  recovered  a  verdict 
as  follows:  "  We,  the  jury,  find  for  the  plaintiff,  82,700,  and  $500  per  annum 
hire,  to  be  executed  by  the  delivery  of  the  property  in  dispute  twenty  days 
afterdate.  May  2, 18Si.  [Signed]  Carter, Foreman."  Upon  that  verdict 
the  folio  wing  judgment  was  entered  up:  "Whereupon  it  is  adjudged  by  the 
court  that  the  plaintiffs  recover  of  the  defendants.  George  W.  Davis,  Berrien 
Davis,  E.  L.  Davis,  and  L  J.  Davis,  the  sum  of  $2,700,  and  tlie  further  sum 
of  $1,000  for  the  hire  of  the  property,  and  $9'J  costs  of  suit;  which  said 
amount  of  money  may  be  discharged  by  the  delivery  of  the  property  in  con- 
troversy to  the  plaintiffs  within  twenty  days  from  this  date.  May  2,  1884." 
Upon  that  judgment  execution  was  issued  on  tlie  26th  of  August,  1884,  and 
levied  upon  property  set  out  in  the  declaration,  which  was  claimed  by  Adams 
&Co.  Upon  the  trial  of  the  claim  case,  the  declaration  in  trover,  the  afli- 
davit  for  bail,  and  the  verdict,  judgment,  and  execution  were  tendered  in 
evidence  by  the  plaintiffs  in  ^.  fa.  The  execution  was  objected  to  by  tlie 
claimants  on  the  ground  that  it  did  not  follow  the  judgment,  and  a  motion 
was  made  to  quash  It  for  this  reason.  The  court  granted  the  motion,  and 
passed  an  order  quashing  the  execution,  because  it  did  not  follow  the  judg- 
ment; to  which  order  the  plaintiffs  excepted. 

Was  tlie  judgment  of  the  court  quashing  the  execution  right?  The  execu- 
tion, after  reciting  tlie  fact  that  Frick  &  Co.  had  recovered  the  $2,700  princi- 
pal and  $1,000  for  hire,  which  was  to  be  discliarged  upon  the  delivery  of  the 
property  described,  and  after  reciting  that  the  20  days  had  expired,  and  tliat 
the  property  had  not  been  delivered  in  accordance  with  the  verdict,  goes  on 
to  say:  "Now,  therefore,  we  command  you  that  of  the  goods  and  chattels, 
lands  and  tenements  of  the  defendants,  [naming  them,]  and  especially  of  the 
aforesaid  125  horse-power  Eclipse  engine,  one  No.  2  saw-mill,  complete,  etc., 
you  make  or  cause  to  be  made  said  sum  of  $2,700  principal,  and  $1,000  for 
the  hire  and  costs,"  and  concludes  in  the  usual  form  of  executions.  The 
court  below  held  that  as  nothing  was  said  in  the  judgmeut  as  to  its  being  a 
special  lien  upon  this  particular  property,  the  clerk  had  no  right  to  insert  in 
the  execution  the  words  above  quoted ;  and,  having  so  inserted  them,  the 
execution  did  not  follow  the  judgment,  and  was  therefore  illegal,  and  must 
be  quashed. 

We  concede  that  executions  ordinarily  must  follow  the  judgment  upon 
which  they  are  predicated,  the  Code  requires  it  in  ordinary  judgments;  but 
we  think  that  in  judgments  arising  in  cases  of  bail,  trover  the  general  rule 
does  not  apply,  and  that  the  Code  has  made  a  different  rule  for  issuing  execu- 
tions upon  judgments  thus  obtained.  The  Code,  g  3585,  in  treating  of  the 
effect  of  judgments  in  trover  and  trespass,  says:  When  a  verdict  for  dam- 
ages shall  be  rendered  in  favor  of  a  plaintiff  in  trover  or  trespass,  and  a  judg- 
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ment  si8:ned  thereon,  the  said  verdict  and  judgment  shall  not  have  the  effect 
to  change  the  property  which  is  the  subject-matter  of  the  suit,  or  to  vest  tlie 
same  in  the  defendant  in  said  suit,  until  after  the  damages  and  costs  recovered 
by  the  plaintiff  in  such  action  are  paid  off  and  discharged,  except  so  far  as  to 
subject'such  property  to  be  sold  under  and  by  virtue  of  an  execution  issuing 
from  such  judgment  in  such  action  of  trespass  or  trover,  and  to  make  the  same 
liable  to  the  payment  of  the  damages  and  costs  recovered  in  said  action  in 
preference  to  any  other  judgment,  order,  or  decree,  against  the  said  defendant 
in  said  action  of  trespass  or  trover."  Foot-note;  see,  also,  Code,  §  3079. 
In  this  case  there  was  a  verdict  for  damages,  and  upon  that  verdict  a  judg- 
ment was  entered  up.  The  law  does  not  require,  in  cases  of  trover,  that 
a  special  judgment  shall  be  entered  up  against  the  particular  property,  but 
it  does  say  that  the  verdict  for  damages,  and  the  judgment  thereon,  shall 
not  have  the  effect  to  change  the  property,  or  to  vest  the  title  in  the  defendant, 
until  the  damages  and  costs  are  paid  off  and  discharged.  The  fact  of  a  ver- 
dict and  judgment  for  damages,  instead  of  a  verdict  for  the  property  itself, 
do.  s  not  put  the  title  in  tlie  defendant.  It  does  not  become  his  property 
upon  the  rendition  of  such  a  verdict  and  judgment,  only  so  far  as  to  subject 
the  property  to  be  sold  under  and  by  virtue  of  an  execution  issuing  from  such 
judgment,  and  to  make  the  same  liable  for  the  payment  of  the  damages 
recovered  in  said  action  in  preference  to  any  other  judgment.  In  other  words, 
the  effect  of  a  verdict  and  judgment  for  damages  in  a  trover  case  is  to  create  a 
prior  lien  upon  the  property  sued  for,  and  to  subject  that  particular  property 
to  levy  and  sale  under  an  execution  issued  upon  that  judgment.  That  is  the 
plain  meaning  of  this  section  of  the  Code.  If  that  be  true,  then  this  property 
described  in  the  declaration  and  in  this  execution  was  subject  to  this  judg- 
ment, and  the  clerk  was  right  in  issuing  the  execution  as  he  did,  not  only 
against  the  goods  and  chattels,  land  and  tenements  of  the  defendants,  but 
•  specially  against  the  property  described  in  the  declaration.  While  perhaps  it 
would  be  the  better  practice  to  enter  up  judgments  in  cases  of  this  sort  gener- 
ally against  the  defendant  and  specially  against  the  property  sued  for.  yet  we 
do  not  think  it  Wiis  error  in  the  clerk  to  issue  this  executiou  generally  against 
the  defendants  and  specially  against  the  property  sued  for,  as  the  section  of 
the  Code  above  cited  declares  that  that  property  shall  be  sold  under  an  execu- 
tion issued  on  the  judgment.  The  Code  says,  in  substance,  that  this  property 
shall  be  sold  under  an  execution  issued  on  the  judgment.  The  law  commands 
it.  It  was  therefore  right  and  proper  for  the  clerk  to  insert  in  the  execution 
the  words  complained  of,  commanding  the  sheiiff  specially  to  levy  upon  the 
property  described.  This  being  true,  the  court  erred  in  quashing  the  execu- 
tion.   Judgment  reversed. 

(80  Oit.  503)  — 

AsBELL  0.  Mayor,  Etc.,  of  Brunswick. 
{Supreme  Court  of  Georgia,    March  25, 188S.) 

1.  HUNIOIFAIt  COKPORATIONS— OfFICBRS— RBMOVAL— CASTmO  VoTB. 

Where,  in  an  application  for  a  writ  of  certiorari^  it  apx>earB  that  the  applicant  was 
tried  before  six  aldermen  for  certain  offenses  as  a  policeman,  and  a  vote  on  the 
question  of  his  dismissal  from  the  force  was  evenly  divided,  the  chairman  voting, 
and  ^terwards  the  vote  of  the  chairman  was  ignored  as  iUegal,  thus  condemning 
plaintiff,  the  writ  should  be  granted,  there  being  nothing  in  the  charter,  or,  as  far 
as  appears  of  record,  in  the  ordinances  of  the  city  where  plaintiff  was  an  officer,  de- 
privmg  such  presiding  ctfflcer  of  the  right  to  vote. 
9.  6amb — Opficers— Removal. 

Where,  in  an  application  for  a  writ  of  ccrtioraiH^  it  appears  that  the  applicant 
was  tried  before  six  aldermen  for  certain  offenses  as  policeman,  and  by  a  vote  dis- 
missed from  the  force,  the  city  charter  authorizing  in  express  terms  the  mayor  and 
aldermen  to  remove  such  ofQcer  for  good  and  sufficient  cause,  without  trying  him, 
a  writ  of  certiorari  should  be  granted,  an  answer  allowed,  and  the  case  properly  de- 
termined. 

Error  from  superior  coui-t,  Glynn  county;  Atklxson,  Judge. 
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Symmes  dt  Johnson^  for  plaintiff  in  error*  Crovatt  <&  WhUfleld,  for  de* 
fendant  in  error. 

Blandford,  J.  This  was  an  application  by  George  W.  Asbell  to  the  judge 
of  the  superior  court  for  a  writ  of  certiorari,  which  the  court  refused  to  grant, 
upon  the  petition,  without  more.  The  application  shows  that  Asbell  was  a 
policeman  of  the  city  of  Brunswick,  and  that  the  mayor  exhibited  certain 
charges  against  him,  for  inefficiency  in  the  discharge  of  his  duties,  and  for 
failure  and  neglect  of  duty;  it  being  charged  that  he,  being  then  a  policeman 
of  said  city,  whose  duty  it  was  to  discover  and  disclose  information  pertain- 
ing to  the  commission  of  crimes  or  ofifenses  within  the  limits  of  tiie  city, 
claimed  that  he  had  information  tending  to  convict  the  perpetrator  of  a  homi- 
cide, committed  in  that  city,  which  information  he  failed  to  disclose,  but 
which,  in  a  certain  anonymous  letter  to  the  mayor  and  council,  he  proposed 
to  furnish  if  they  would  pay  him  $1,000.  Asbell  appeared  and  answered 
these  charges,  the  trial  being  had  before  six  aldermen  sitting  as  a  court,  one 
of  whom,  Mr.  Penniman,  acted  as  presiding  officer  of  the  court,  he  being 
mayor  pro  tern.,  and  the  mayor  being  absent  and  refusing  to  preside.  As- 
bell was  found  guilty,  which  finding,  he  says  in  the  petition,  was  contrary  to 
the  evidence. 

1.  As  to  this  we  differ  from  the  petition;  we  think  the  evidence  shows  that 
he  was  guilty  beyond  any  question. 

2.  Upon  the  proposition  that  the  defendant  be  dismissed  from  the  police 
force,  three  members  of  the  court  voted  in  favor  of  dismissal,  and  three  mem- 
bers against  it. — one  of  the  latter  being  Mr.  Penniman,  the  presiding  officer 
of  the  court.  Thereupon  the  city  attorney  suggested  to  the  court  that  Mr. 
Penniman,  being  the  presiding  officer,  was  not  entitled  to  vote  except  in  case 
of  a  tie;  and  the  court  ruled  that  he  was  incompetent  to  vote,  and  his  vote 
was  withdrawn,  and  the  motion  to  dismiss  the  defendant  from  the  police 
force  was  thereupon  declared  adopted.  This  is  assigned  as  error.  We  think 
the  judge  of  the  superior  court  should  have  granted  this  writ  of  certiorari^ 
We  see  no  reason  why  Mr.  Penniman  should  not  have  been  al]owed  to  vote, 
as  well  as  any  other  member  of  the  court.  The  law  authorized  him  to  vote. 
There  is  nothing  in  the  act  of  the  legislature  incorporating  the  city  of  Bruns- 
wick which  deprived  him  of  the  privilege,  and,  if  there  is  anything  in  the  or- 
dinances of  the  city  to  that  effect,  it  does  not  appear  in  this  record.  We  have 
none  of  the  ordinances  before  us.  So  we  think  that  the  coui-t  organized  to 
try  the  defendant  ruled  wrongly  in  holding  thift  Mr.  Penniman  was  not  en- 
titled to  vote. 

3.  It  was  competent,  under  the  act  of  the  legislature  incorporating  the  city, 
(Acts  1872,  p.  151,)  for  the  mayor  and  aldermen  to  remove  this  officer  exec- 
utively, if  they  thought  proper  to  do  so.  without  trying  him  at  all,  provided 
they  had  good  and  sufficient  cause.  The  ninth  section  of  that  act  is  as  fol- 
lows: "The  said  mayor  and  aldermen  shall  ♦  ♦  ♦  elect  all  permanent  of- 
ficers of  the  city,  ♦  *  *  and  prescribe  their  duties,  ♦  ♦  ♦  and  may, 
at  their  discretion,  remove  them  and  all  others  from  office,  for  a  breach  or 
neglect  of  duty,  or  for  bribery  or  incapacity;  and  they  shall  also  appoint  all 
such  other  officers  of  the  city  as  they  may  deem  necessary  and  proper  for  the 
police  and  good  government  of  the  same,  and  regulate  the  time  and  manner 
of  electing  said  officers,  and  prescribe  their  duties,  ♦  ♦  ♦  and  remove 
them  for  good  and  sufficient  cause.'*  And  to  do  this  they  would  not  be 
obliged  to  sit  as  a  court.  They  must  have  good  and  sufficient  cause;  other- 
wise the  officer  removed  without  good  cause  would  probably  have  a  right  to 
bring  an  action  against  the  city  for  his  salary.  In  view,  therefore,  of  this 
act  and  the  allegations  in  the  petition  for  certiorari,  we  think  that  the  judge 
of  the  superior  court  should  have  granted  the  writ,  and  let  it  be  answered, 
and  then  have  determined  the  case  properly. 
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The  jfudgment  of  the  court  below  is  reversed  because  of  the  refusal  of  the 
court  to  grant  the  writ  of  certiorari  prayed  for. 
Judgment  reversed. 

(80  Qa.  505)  PoNDER  et  al.  V.  ShUMANS. 

(Supreme  Court  of  Georgia,    March  26, 1888.) 

1.  Evidence— Records — Acth enti  cation — Seai.. 

In  an  action  of  ejectment,  letters  testamentary  purporting  to  have  issued  from  a 
certain  court,  containing  the  sijifuature  of  the  clerX  and  his  certificate  stating,  "In 
testimooy  whereof  I  have  officially  set  my  hand  and  seal, "  etc.,  should  be  admitted 
as  ev^ldence,  although  lacking  the  seal ;  such  letters  having  been  issued  at  a  time 
when  there  was  no  statute  requiring  such  court  to  have  and  use  a  seal  of  office. 

fL  Bame— Records— Authentication— Signature  of  Clerk. 

In  Georgia,  letters  testamentary  purporting  to  have  issued  from  a. court  of  ordi 
nary  should  not  be  rejected  as  evidence  in  an  ejectment  suit  on  the  ground  that 
there  is  no  evidence  that  they  were  signed  by  the  clerk  or  his  ordinary. 

Appeal  from  superior  court,  Pierce  county;  Atkinson,  Judge. 
8,  W.  Hitch  and  Harrison  &  Peeples,  for  plaintiffs  in  error.     NicTwls  d- 
Brantley t  for  defendant  in  error. 

Blandford,  J.  This  was  an  action  of  ejectment  to  recover  a  certain  lot 
of  land,  and  was  brought  in  the  name  of  John  Doe,  on  the  demise  of  O.  H. 
P.  Ponder  and  J.  W.  H.  Ponder,  the  executors  of  Amos  Ponder,  deceased, 
against  Richard  Roe  and  William  Shumans,  tenants  in  possession.  Upon  the 
trial,  the  plaintiffs  tendered  in  evidence  a  certain  document  purporting  to  be 
letters  testamentary  granted  by  the  court  of  ordinary  of  Monroe  county  to  0. 
H.  V.  Ponder  and  J.  W.  H.  Ponder,  as  the  executors  of  the  last  will  and  tes- 
tament of  Amos  Ponder,  deceased.  This  document  was  objected  to  upon  the 
ground  (1)  that  the  letters  did  not  appear  to  have  emanated  from  the  court  of 
ordinary  of  Monroe  county;  (2)  that  there  was  no  evidence  that  the  letteis 
were  signed  by  the  ordinary,  or  the  clerk  of  the  court  of  ordinary;  (3)  that 
there  Wiis  no  seal  of  said  court  attached  to  and  authenticating  the  same.  The 
court  sustained  the  objections,  and  excluded  the  letters  testamentary. 

1.  These  letters  were  granted  in  March,  1851,  and  were  in  the  usual  form 
of  letters  testamentary  prior  to  that  time,  or  the  form  which,  so  far  as  we 
know,  had  been  usually  issued  from  the  time  of  the  passage  of  the  act  of  1799 
constituting  the  justices  of  the  inferior  court  a  court  of  ordinary,  and  author- 
izing them  to  elect  a  clerk  of  that  court,  and  ceilify  such  election  to  the  gov- 
ernor, and  requiring  the  governor  to  commission  the  clerk,  and  prescribing 
his  oath  of  office,  duties,  etc.  The  signature  of  Mr.  Elbridge  G.  Cabaniss, 
clerk  of  the  court  of  ordinary  of  Monroe  county,  is  affixed  to  these  letters,  his 
certificate  stating:  "In  testimony  whereof  I  have  officially  set  my  hand  and 
seal,  tliis  3d  day  of  March,  1851,  and  in  the  75th  year  of  American  independ- 
ence. [Signed]  Elbridge  G.  Cabaniss,  Clerk  Court  Ordinaiy.  [l.s.]"  At 
that  time  there  was  no  general  law  requiring  the  court  of  ordinary  to  have 
and  use  a  seal  of  office.  That  was  prior  to  the  act  of  1852  creating  the  court 
of  ordinary  as  it  now  exists,  and  providing  for  a  seal.  We  find  in  22  Ga.  112, 
in  tlie  case  of  Witzel  v.  Piei'ce,  (an  ejectment  case,)  that  letters  of  administra- 
tion were  tendered  in  evidence,  purporting  to  be  issued  by  the  court  of  ordi- 
nary of  Decatur  county,  and  certified  thus;  "Given  under  my  hand  and  seal  of 
office,  this  August  7, 1854.  [Signed]  Joseph  Gar,  Ordinary,  D.  C," — with- 
out any  seal.  This  court  held  that  that  was  sufficient  without  a  seal;  and 
such  is  our  understanding  of  the  law. 

2.  By  express  act,  the  signature  of  the  clerk,  without  more,  is  sufficient  as 
to  the  exemplification  of  the  records  of  his  office  in  this  state.  This  court  is 
bound  to  take  notice  of  who  are  the  public  officers  of  this  state,  where  the  law 
requires  such  officers  to  be  con) missioned  by  the  governor;  and  when  any  sug- 
gestion is  made  that  the  signature  of  such  officer  is  not  genuine,  it  is  incum- 
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bent  on  him  who  makes  the  saggestion  to  prove  it,  the  presumption  being 
that  it  is  genuine. 

3.  There  is  another  presumption  in  favor  of  the  public  officers  of  this  state, 
and  that  is  that  they  do  their  duty;  and  tlie  presumption  is  that  this  clerk  of 
the  court  of  ordinary  did  Ids  duty  in  issuing  these  letters  testamentary.  The 
letters  themselves  declare  that  they  were  issued  by  the  authority  of  the  court 
of  ordinary  of  that  county,  and  there  are  various  recitals  in  the  letters  show- 
ing tliat  they  were  properly  issued;  and,  until  the  contrary  appears,  this 
court  will  presume  that  they  are  true. 

4.  We  think  that  the  judge  in  the  court  below  erred  in  rejecting  these  let- 
ters testamentary.  After  having  rejected  this  testimony,  he  awarded  a  non- 
suit. This  testimony  being  out,  the  nonsuit  was  proper;  but  we  think  he 
erred  in  rejecting  the  testimony,  and  the  judgment  of  the  court  below  is 
therefore  reversed. 


Wiggins  «.  State. 
(Supreme  Cowrt  of  OeorgicL.    March  28, 1888.) 

I.  Ikdictmbnt— Name  of  Aogussd — ^Initial. 

Where  an  indictment  gave  the  name  of  the  defendant  as  ^H.  Wiggins,  **  a  demur- 
rer to  the  effect  that  one  cannot  be  indicted  by  the  initial  only  of  the  Christian  name, 
should  be  overruled. 

a.  Same. 

Where  defendant,  being  indicted  as  ^^H.  Wiggins,  **  filed  a  plea  in  abatement, 
stating  that  his  name  was  not"H.  Wiggins,"  but  was  "Honorine  Wiggins,"  but 
failing  to  state  that  he  was  not  known  and  caUed  by  the  name  of  **H.  Wiggins," 
such  plea  should  be  struck  out  on  demurrer. 

8.  Criminal  Law— Conduct  of  Trial— Recallino  Witness. 

In  a  trial  for  keeping  open  a  tippling-house  on  the  Sabbath,  It  was  not  error  for 
the  court,  after  the  argument  of  counsel  for  defendant  was  closed,  to  aUow  counsel 
for  the  state  to  recaU  a  witness  to  testify  as  to  whether  the  offense  was  committed 
in  a  particular  county,  whether  such  witness  be  examined  as  to  his  former  testi- 
mony or  the  evidence  be  new. 

4.  Same— Conduct  of  Trial— Recalling  Witness— Reargument. 

In  a  trial  for  keeping  open  a  tippling-house  on  the  Sabbath,  after  the  argument 
of  counsel  for  defendant,  the  court  alTowed  counsel  for  the  state  to  re-examine  a 
witness  as  to  where  the  offense  was  committed.  Witness  having  testified  substan- 
tially the  same  as  before,  the  court  properly  refused  to  aUow  defendant's  counsel 
to  reargue  the  case. 

Error  from  superior  coujt,  Glynn  county;  Atkinson,  Judge. 
F,  H,  Harris,  for  plaintiff  in  error.    J.  I.  Carter^  Sol.  Gen.,  (by  R.  B, 
Trippet)  for  defendant  in  error. 

Blandford,  J.  The  plaintiff  in  erfor  was  indicted  by  the  grand  jury  of 
Glynn  county,  for  keeping  open  a  tippling-house  on  the  Sabbatli  day.  He  whs 
found  guilty,  and  moved  for  a  new  trial  upon  several  grounds,  which  was  re- 
fused, and  he  excepted. 

1.  The  indictment  was  demurred  to  in  the  court  below  on  the  ground  that 
the  defendant  wjis  designated  therein  by  the  name  of  "II.  Wiggins,"  it  being 
contended  that  no  person  could  be  indicted  by  the  initial  of  the  "CJvristian" 
name,  as  in  this  instance,  instead  of  the  "Christian"  name.  The  court  over- 
ruled the  demurrer;  and  this  is  one  of  the  grounds  of  error  insisted  on  here. 
What  the  name  of  the  defendant  really  was,  we  do  not  know;  whether  the 
•  "H"  was  the  initial  letter  of  the  Christian  name,  as  it  is  called,  of  the  defend- 
ant, or  not,  we  cannot  say;  but  the  defendant  was  known  to  the  grand  jury 
of  the  county  by  the  name  which  appears  in  the  indictment,  to-wit:  "H. 
Wiggins,"  and  this  name  was  sufficient.  A  person  may  be  arrested  under  a 
warrant  that  merely  describes  his  person,  the  color  of  his  eyes  and  hair,  his 
complexion,  height,  weight,  etc.,  wliere  his  name  is  unknown;  and  he  may 
be  indicted  and  convicted  under  such  a  description.  It  would  perhaps  be 
better  if  the  solicitor  general,  in  indictments  of  this  sort,  would  set  forth 
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that  by  this  name  the  defendant  was  known  to  the  Jurors,  or  that  he  was  an- 
anown  by  any  other  name  than  the  name  by  which  he  stood  indicted;  but  we 
think  that  the  name  as  it  appeared  in  this  indictment  was  sufELcient,  and  that 
the  court  committed  no  error  in  overruling  the  demurrer. 

2.  After  the  demurrer  wai^  overruled,  the  defendant  filed  a  plea  in  abate- 
ment, in  which  plea  he  stated  that  his  name  was  not  "H.Wiggins,"  but 
'^Honorine  Wiggins;"  but  the  plea  failed  to  state  that  he  was  not  known  and 
called  by  the  name  of  "H.  Wiggins."  This  plea  was  demurred  to,  and  the 
court  sustained  the  demurrer,  and  struck  the  plea.  We  think  tliat  the  court 
did  right  in  striking  that  plea.  The  case  of  Wilson  v.  StatOf  69  Ga.  224,  is  an 
authority  in  point  It  was  there  ruled  that  a  plea  of  misnomer  should  not 
only  state  what  the  true  name  of  the  accused  was,  but  should  further  allege 
that  he  was  not  known  and  called  by  the  name  under  which  he  was  indicted. 

3.  It  appears  that  after  counsel  for  the  defendant  had  closed  his  argument 
in  the  court  below,  there  was  a  controversy  between  counsel  for  the  accused 
and  the  state's  attorney  as  to  whether  it  was  proved  that  the  offense  had  been 
committed  in  the  county  of  Glynn  or  not.  The  court  stated  that  it  had  been 
testified  that  it  occurred  In  the  county  of  Glynn;  and  it  is  so  stated  in  the  evi- 
dence as  it  appears  in  the  record  here.  But  to  settle  the  controversy,  the  court 
allowed  counsel  for  the  state  to  recall  the  witness.  Whether  he  was  recalled 
to  testify  as  to  what  he  had  formerly  testified  when  upon  the  stand  before  in 
the  same  trial,  as  to  whether  the  offense  had  been  committed  in  the  county 
of  Glynn,  or  whether  he  was  recalled  to  testify  originally  as  to  that  fact,  does 
not  appear.  This  is  alleged  as  error.  We  do  not  think  that  the  court  erred  in 
permitting  this  witness  to  be  recalled  and  to  testify  as  stated.  We  think  the 
court  could  have  decided  the  controversy  between  counsel,  himself,  if  he  had 
thought  it  proper  to  do  so,  if  he  remembered  the  testimony.  If  the  witness 
had  testified  that  the  offense  was  committed  in  the  county  of  Glynn,  the 
court  could  so  state;  but  if  he  did  not  remember  the  testimony,  he  could 
allow  the  witness  to  go  back  upon  the  stand  to  testify  as  to  whether  or  not  he 
had  sworn  that  the  offense  was  committed  in  the  county  of  Glynn;  or  he  had 
a  right,  in  his  discretion,  to  open  the  case,  and  allow  the  witness  to  be 
called  back,  and  to  testify  originally  as  to  whether  or  not  it  was  committed 
in  the  county  of  Glynn.    That  was  in  his  discretion. 

4.  Complaint  is  made  by  counsel  for  the  plaintiff  in  error  that  the  court 
would  not  allow  him  to  reargue  the  whole  case  after  this  witness  had  been 
recalled  and  testified,  the  court  stating  that  the  case  had  been  fully  argued 
already,  and  that  the  testimony  of  this  witness  did  not  change  his  proposi- 
ti(m,  that  the  witness  had  already  testified  that  the  offense  was  committed  at 
"Heirs  Half  Acre"  in  the  county  of  Glynn.  We  do  not  think  that  the  court 
erred  as  complained  of  in  this  ground.  That  the  witness  had  so  testified  ap- 
pears from  the  evidence  set  out  in  this  record.  And  we  must  allow  the 
courts  some  discretion  in  controlling  their  own  proceedings;  they  are  sup- 
posed to  know  the  character  of  the  cases  before  them,  and  the  amount  of  ar- 
gument proper  to  be  had.  Moreover,  this  action  of  the  court  could  not  have 
changed  the  result  in  this  case. 

5.  It  is  clear  that  the  accused  was  guilty.  No  jury  with  respect  for  its 
oath  could  have  returned  any  other  verdict  The  verdict  was  absolutely 
demanded  by  the  evidence.    The  judgment  of  the  court  below  refusing  a 

new  trial  is  affirmed. 


(80  Ga.  499) 

Mters  o.  Colson. 

{Supreme  Court  of  C^eorgicu    March  28, 1888) 

\.  Oamino—Bkt— Action  against  Stakbholdbb. 

In  an  action  by  a  loser  in  a  bet  i»  recover  of  the  stakeholder  money  wbioh  had 
been  already  paid  over  to  the  winner,  where  the  evidence  is  conflicting  as  to 
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whether  a  demand  was  made  upon  defendant  for  the  money,  and  also  whether  such 
'   demand  was  made  before  the  payment  to  the  winner,  these  questions  should  have 
been  submitted  to  the  Jury,  and  it  was  error  to  instruct  them  that,  under  the  evi- 
dence, plaintiff  should  recover. 
8,  EzcBPTioNS,  Bill  ot— VALn>iTT--Go]iBSOTioir  of  Rsoord  bt  Jxtdob. 

Where  it  appears,  on  appeal,  that  the  trial  judge  had  not  formally  approved  a 
portion  of  the  record  purporting  to  be  a  part  of  Os  charge,  but  had  corrected  it, 
and  substituted  his  own  Uinguage  therefor,  and  thus  approved  it  as  corrected  by 
himself,  the  bill  of  exceptions  before  the  court  will  not  be  for  that  reason  dis- 
missed. 

Error  from  superior  court,  Glynn  county;  Atkinson,  Judge. 
Ira  E.  Smithy  S.  C.  AtkinsoUf  and  Goodyear  <&  Kay^  for  pJaintifP  in  error. 
F,  H.  Harris^  for  defendant  in  error. 

Simmons,  J.  A  bet  was  made  between  Myors  and  Burbage  upon  the  re- 
sult of  the  mayor's  election  in  the  city  of  Brunswick.  Myers  put  in  the 
hands  of  Colson  $500,  and  Burbage  also  put  in  the  hands  of  Coison  a  like  sum; 
and,  if  Spears  should  be  elected,  Burbage  was  to  take  the  whole  amount;  if 
Dunn  should  be  elected,  Myers  was  to  have  the  whole  amount.  On  the  day 
of  the  election  Myers  weakened,  and  wrote  a  note  to  Colson;  the  stakeholder, 
as  follows:  "Brunswick,  Ga.,  December  12,  1885,  11  o'clock  p.  m. 

**M,  J,  ColsoUi  Esq. — Dear  Sir:  You  are  hereby  notified  not  to  turn  over 
stakes  or  money  held  by  you  between  myself  and  Mr.  Burbage,  as  I  shali  prob- 
ably contest  the  election.  Yours,  respectfully,        Isaac  Myers." 

Myers  claimed  that,  in  addition  to  this,  he  saw  Colson  on  Sunday  after  the 
election  on  Saturday,  and  told  him  not  to  pay  over  the  money,  as  he  would 
probably  contest  the  election,  and  also  claimed  that  on  the  Monday  following 
he  saw  Colson  again,  and  demanded  his  $500.  Colson,  on  the  trial,  denied 
this.  Harris,  who  was  employed  by  Myers  to  recover  the  8500  from  Colsou, 
testified  that,  at  some  time  during  the  week  after  the  election,  he,  as  Myers' 
attorney,  demanded  the  $500  from  Colson.  Colson  testified  that,  to  the  best 
of  his  knowledge  and  belief,  Harris  made  no  such  demand  before  he  paid  the 
money.  Myers  brought  suit  against  Colson,  as  stakeholder,  for  the  recovery 
of  the  $500  placed  in  his  hands.  Upon  the  trial,  the  above-recited  facts  were 
introdued  before  the  jury,  and,  under  instructions  from  the  court,  the  jury 
returned  a  verdict  for  the  plaintiff  for  $500  and  interest.  A  motion  for  a 
new  trial  was  made,  upon  the  several  grounds  contained  therein,  which  was 
overruled  by  the  court,  and  the  defendant  excepted. 

1,  2.  The  main  ground  of  complaint  by  the  plaintiff  in  error  is  the  follow- 
ing charge  of  the  court:  "Under  the  testimony  as  adduced  by  both  sides,  the 
plaintiff  is  entitled  to  a  verdict,  and  you  should  find  for  the  plaintiff  in  the 
sum  of  $500,  with  interest  from  the  time  of  the  demand."  The  complaint  is 
that  there  was  some  conflicting  evidence  before  the  jury,  and  that  the  judge 
should  have  left  it  to  the  jury,  instead  of  deciding  upon  the  evidence  himself. 
We  think  the  point  is  well  taken.  The  evidence  Avas  conflicting  as  to  the  de- 
mand made  upon  Colson.  Myers  testified  positively  that  he  made  the  demand 
on  Monday  after  the  election;  Colson  as  positively  denies  this.  Harris  testi- 
fied positively  that  he  made  the  demand  the  week  he  was  employed  by  Myers 
to  bring  the  suit,  but  he  failed  to  state  in  his  testimony  whether  Colson  had 
then  paid  over  the  money  to  Burbage  or  not.  Colson,  while  he  did  not  deny 
Harris^  testimony  altogether  as  positively  as  he  did  that  of  Myers,  stated  that 
no  demand  was  made,  to  the  best  of  his  knowledge  and  belief,  before  he  paid 
the  money.  Under  this  state  of  facts,  we  think  that  the  judge  should  have 
submitted  to  the  jury  the  questions  (1)  whether  or  not  a  demand  was  made; 
and  (2)  whether  it  was  made  before  Colson  paid  the  money  over  to  Burbage 
or  not.  Counsel  for  Myers  relied  somewhat  on  the  letter  written  by  Myers 
to  Colson,  but  we  do  not  think  that  corroborates  Myers.  It  is  not  a  demand 
by  Myers  on  Colson  for  his  part  of  the  money,  but  is  simply  a  notice  to  Col- 
son to  hold  up  the  whole  amount,  as  he  (Myers)  would  probably  contest  the 
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election.  We  do  not  think  that  that  was  such  a  notice  or  demand  as  is  con- 
templated by  the  statute. 

8.  When  the  case  was  called  in  tliis  court,  the  defendant  in  error  moved  to 
dismiss  it,  because  there  was  no  approval  bj  the  judge  below  of  the  grounds 
of  the  motion.  We  have  looked  into  the  record,  and  find  that  while  the  judge 
does  not  approve  the  words  of  the  fourth  ground  of  the  motion,  which  pur- 
ports to  be  an  extract  from  his  charge,  he  does,  in  his  certificate,  supply  the 
correct  phraseology,  and  states  that  the  charge  above  alluded  to  was  the 
charge  given  by  him  on  tliat  subject;  and  he  approves  and  certifies  as  correct 
the  charge  of  the  court,  '*as  set  out  and  embodied  hereinafter,"  and  the  charge 
above  alluded  to  is  the  one  which  he  attaches  as  correct.  In  the  bill  of  ex- 
ceptions it  is  recited  that  Colson  "moved  for  a  new  trial  in  said  cause,  upon 
the  grounds  of  motion  set  out  in  the  record  as  approved  by  the  court."  We 
think,  therefore,  that  it  is  but  fair  to  say  that,  w^hile  the  judge  did  not  ap- 
prove the  phraseology  of  the  fourth  ground  of  the  motion  for  a  new  trial,  yet 
he  corrected  the  motion,  and  substituted  his  own  language  therefor,  and  thus 
approved  the  motion  as  corrected  by  himself. 

For  these  reasdns  we  do  not  tliink  that  the  bill  of  exceptions  should  be  dis- 
missed.   Judgment  reversed. 


(80  Ga.  512)  '  «  « 

Speight  v.  State. 
(Supreme  Court  of  Oeorgia,    March  28, 1888.) 

1.  WrrNsss— Orbdibilitt — Rejection  of  False  Tebtimokt. 

On  a  trial  for  murder,  an  expression  in  a  charge  upon  impeachment  of  witnesses 
that  the  jury  should  reject  any  false  testimony,  if  they  found  "that  it  was  sworn 
falselv,  willingly,  and  knowingly  so, "  is  not  misleading  as  compelling  the  jury  to 
find  that  it  was  sworn  ** falsely,  willingly,  and  knowingly, "  before  they  could  re- 
ject it,  especially  when  such  impression  Is  removed  by  other  parts  of  the  cbarga 

2.  Homicide— Venue  op  Cbimb— Proof. 

On  a  trial  for  murder,  the  positive  testimony  of  one  witness  that  the  killing  oc- 
curred in  the  trial  county  is  sufficient,  where  not  positively  contradicted,  to  sustain 
a  finding  of  the  venue  in  that  county. 

EiTor  from  superior  court,  Wayne  county;  Atkinson,  Judge. 

F.  H.  Harris,  8.  R.  Han-is,  8,  J.  Clark,  John  C,  Nicholls,  and  Harrison 
<fe  Peeples,  for  plaintiff  in  error.  J.  /.  Carter,  Sol.  Gen.,  (by  R.  B.  Trippe,) 
for  defendant  in  error. 

Simmons,  J.  Speight  was  indicted  and  tried  in  "Wayne  superior  court  for 
the  offense  of  murder,  and  was  found  guilty  of  involuntary  manslaughter. 
He  made  a  motion  for  a  new  trial,  upon  the  several  grounds  set  out  in  the 
motion,  which  was  overruled,  and  he  excepted.  Only  three  grounds  of  the 
motion  were  replied  upon  here:  (1)  That  the  verdict  was  contrary  to  the  evi- 
dence; (2)  that  the  venue  was  not  sufficiently  proven;  and  (3)  the  eleventh 
ground  or  the  motion,  which  was  that  "the  court  erred  in  charging  the  jury 
as  follows:  •  The  false  testimony,  if  any  should  be  found,  should  be  rejected, 
if  you  find  from  the  evidence  that  it  was  sworn  falsely,  willingly,  and  know- 
ingly so.'" 

1.  As  to  the  first  point  insisted  on.  We  have  carefully  read  and  re-read  the 
evidence  sent  up  in  the  record,  and  our  judgment  is  that  the  verdict  is  not 
contrary  to  the  evidence  adduced  on  the  trial.  There  is  suflScient  evidence  in 
the  record  to  authorize  the  verdict  of  the  jury.  The  jury  were  fully  in- 
structed by  the  court  in  its  charge  upon  the  question  of  reasonable  doubt,  and 
upon  what  circumstances  were  sufficient  to  excite  the  fears  of  a  reasonable 
man.  The  jury  having  found  against  the  defendant  upon  both  of  these  prop- 
ositions, we  do  not  feel  it  our  duty  to  interfere  with  their  verdict. 

2.  As  to  the  second  point.  We  think  the  venue  was  fully  and  clearly  es 
tablished.     Mrs.  Floyd  testifies  positively  that  the  killing  occurred  in  the 
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county  of  Wayne,  Ashley,  the  other  witness,  testified  that  he  ''reckoned"  it 
was  in  Glynn;  but  there  appears  to  have  been  no  issue  upon  this  point  in  the 
court  below,  and  the  jury  had  a  right  to  believe  Mrs,  Floyd's  testimony,  and 
we  think  her  t^timony  is  sufficient  to  sustain  the  finding  upon  that  issue. 

3.  The  point  mainly  relied  upon  by  the  plaintiff  in  error  is  that  made  in 
the  eleventh  ground  of  the  motion,  above  set  out,  to  the  effect  that  the  court 
erred  in  charging  the  jury  that  if  they  should  find  any  false  testimony,  sworn 
to  "falsely,  willingly,  and  knowingly,"  they  should  reject  it.  There  can  be 
no  doubt  that  this  was  a  sound  proposition  of  law.  Every  one  will  at  once 
admit  that  a  jury  should  not  consider  testimony  which  they  believe  from  the 
evidence  was  sworn  to  falsely,  willfully,  and  knowingly.  But  the  complaint 
is  that  it  was  a  negative  pregnant,  and  that  the  court  meant  by  its  charge  to 
say  to  the  jury  that  although  the  testimony  might  be  false,  yet,  unless  it  was 
sworn  to  falsely,  willfully,  and  knowingly,  they  might  consider  it.  Taking 
this  sentence  by  itself,  possibly  it  might  bear  that  construction;  but,  taking 
it  in  connection  with  the  balance  of  the  charge,  we  do  not  think  it  would  bear 
that  construction.  This  part  of  the  charge  was  upon  the  subject  of  the  im- 
peachment of  witnesses,  and  the  manner  of  their  impeachment,  and  the  credit 
to  be  given  to  impeached  witnesses.  Taking  the  whole  charge  upon  this  sub- 
ject in  connection  with  the  sentence  complained  of,  we  do  not  think  that  it  was 
calculated  to  mislead  a  jury  of  ordinarily  intelligent  men.  Every  juror  of  or- 
dinary intelligence  knows  that  false  testimony  is  not  to  be  believed,  whether 
it  be  falsely  sworn  to,  "willingly  and  knowingly,"  or  not;  and  we  do  not 
think  that  an  expression  of  this  character  in  the  charge  would  mislead  the 
jury  and  cause  them  to  regard  false  testimony  as  true,  because  it  was  not 
shown  that  it  was  sworn  to  falsely,  "willingly,  and  knowingly."  The  sim- 
ple fact  that  the  jury  believed  it  to  be  false  would  be  sufficient  to  cause  them 
to  reject  it,  without  the  additional  fact  that  it  was  sworn  to  falsely,  "will- 
ingly, and  knowingly."  The  jurors  of  the  state,  being  selected,  under  the 
law,  from  the  body  of  the  people  on  account  of  their  uprightness  and  iutell.- 
gence,  would  not,  in  our  opinion,  be  misled  by  a  charge  of  this  character. 

4.  While  the  foregoing  were  the  only  points  specially  insisted  on  by  coun- 
sel for  the  plaintiff  in  error  here,  yet  he  did  not  abandon  the  other  grounds 
of  the  motion.  We  have  therefore  considered  them  all,  and  find  no  material 
error  in  any  of  the  grounds  set  out  in  the  motion.    Judgment  affirmed. 


(84  Va.  376) 

Green's  Adm'r  v.  Thompson  et  at. 

{Swpreme  Cov/rt  of  Appeals  of  Virginia.    January  20, 188S.) 

L  Executors  and  Admikistratobs — Administrator  de  Bonis  non,  and  of  Former 
Administrator —Indebtedness  of  Estate  to  Original  Administrator — Appli- 
cation OF  PATMBiJT. 

An  administrator  de  bonis  non,  who  was  also  administrator  of  the  estate  of  the 
former  administrator^  settled  the  accounts  of  the  latter,  by  which  it  appeared  that 
there  was  due  his  estate  a  large  sum  of  money  for  advances  made  to  the  heirs.  He 
then  transferred  or  assigned  to  himself,  as  administrator,  a  hond  of  the  first  intes- 
tate's estate,  in  payment  of  the  amount  thus  found  due.  Held,  as  he  represented 
both  the  debtor  and  creditor  estates,  under  the  law,  he  could  apply  the  funds  of  the 
former  in  paymejit  of  a  debt  due  the  latter,  and  could  therefore  assign  to  himself  a 
chose  in  action  of  the  debtor  estate  for  the  same  purpose,  and  account  to  the  debtor 
estate  as  so  much  cash  administered. 

i.  Same — Liability  of  Administrator— Failure  to  Sell  Slaves— Emancipation. 

It  was  sought  to  charge  an  administrator  with  the  value  of  certain  slaves  belong- 
ing to  the  estate,  and  not  sold  before  the  civil  war.  It  appeared  that  the  other  per- 
sonal assets  were  largely  in  OiCcess  of  the  debts.  Held,  under  Ck)de  Va.  1849,  c.  130, 
§  17,  then  in  force,  providing  that  slaves  should  not  be  sold  unless  the  other  per- 
sonal estate  was  not  sufficient  to  pay  the  debts,  that  the  administrator  was  not  at 
liberty  to  sell  the  slaves,  and  therefore  not  liable  to  the  estate  for  the  loss  by  eman- 
*:ipation. 
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B.  Saicb— Ltabii^itt  of  AnnnnsTiuTOB— Bill  to  Subohabob  aitd  Falsttt  Aooomm. 
An  heir  at  law  filed  his  bill,  among  other  things,  to  surcharge  and  falsify  certain 
ex  parte  settlements  of  the  administrator's  accounts,  who  was  then  dead,  regularly 
made  and  approved  many  years  before.  Held^  that  such  reports  are  to  be  taken  as 
jnima  facie  correct,  and  a  bill  to  surcharge  and  falsify  must  charge  specially 
wherein  the  accounts  are  false  or  erroneous,  and  such  allegations  must  be  sustained 
by  a  preponderance  of  evidence,  and,  as  in  this  case,  mere  general  charges  of  error 
are  not  sufficient,  and  the  relief  asked  should  have  been  refused  by  the  court  below; 
and  for  a  stronger  reason,  where  an  injunction  is  asked  for,  which  interferes  with 
the  adminlBtraUon  and  enjoyment  of  the  deceased  administrator's  estate. 

4.  Saxb. 

A  ground  for  surcharging  and  falsifying  the  settled  accounts  of  an  administrator 
was  that  no  separate  distributee  accounts  were  stated;  tiiat  the  amounts  paid  the 
distributees  were  mixed  with  the  eeneral  administration  account.  HeUh  as  the 
objection  only  went  to  the  form  of  the  account,  that  the  account  was  suffloienft 
when  it  showed  what  was  received  by  the  administrator,  what  paid  out,  and  to 
whom ;  so  that  one  could  not  fail  to  understand  from  the  settlement  the  true  state 
of  the  accounts. 

8u  Samb. 

A  bill  was  filed  to  surcharge  and  falsify  certain  ex  parte  settlements  of  adminis- 
tration accounts,  about  25  years  after  the  death  of  the  administrator  whose  acts 
were  complained  of,  and  about  17  years  after  his  accounts  were  finally  settled  by 
the  subsequent  administrators.  Meld^  that  the  great  lapse  of  time,  in  itself,  should 
be  treated  as  a  complete  bar  to  the  suit;  and  especially  so,  where  the  facts  and  cir- 
cumstances go  to  show  that  the  heirs  had  actual  knowledge  of  how  the  estate  was 
being  admimstered. 

6w  Samb. 

The  heir  at  law  of  a  first  administrator  filed  his  bill,  with  other  things,  to  sur- 
charge and  falsify  settlements  made  by  the  second  and  third  administrators,  and, 
for  one  ground,  charged  that  they  haa  never  made  any  appraisement,  or  rendered 
any  inventory  of  the  jproperty  that  came  to  their  hands.  It  appeared  that  the  first 
admini9trator;  plaintiff's  fatlier,  never  made  such  appraisement,  or  returned  the 
inventory.  Held,  that  as  it  is  not  usual  for  succeeding  administratorB  to  make  and 
return  an  inventory  of  such  appraisement,  if  there  was  a  loss  to  the  estate  caused 
thereby,  it  was  the  fault  of  the  first  administrator,  and  furnished  no  ground  for  re- 
lief, in  itself,  against  the  subsequent  administrators. 

Fauntlebot,  J.,  dissenting. 

Appeal  from  circuit  court,  Culpeper  county. 

Bill  iu  equity  for  an  injunction,  and  to  restate  certain  administration  ac- 
counts.   The  facts  fully  appear  in  the  opinion.    Certain  of  defendants  appeal. 

A,  McD,  Green,  G.  2>.  Gray,  and  Christian  ds  Chi-istian,  for  appellants. 
James  Ityons,  D.  A.  Grimsley,  and  /.  G.  Field,  for  appellee. 

Richardson,  J.  In  the  year  1885,  Francis  J.  Thompson  died  intestate,  in 
the  county  of  Culpeper,  leaving  a  widow,  Martha  H.  Thompson,  and  two  sons, 
Francis  J.  Thompson,  Jr.,  and  George  C.  Thompson,  his  only  heirs  and  dis- 
tributees. The  intestate  is  described  as  a  retired  merchant,  who  lived  on  the 
interest  of  his  money,  which  was  invested,  a  small  portion  in  state  and  rail- 
road stock,  but  mainly  in  the  bonds  and  notes  of  his  friends  and  neighbors  in 
the  county  of  Culpeper,  amounting  in  the  aggregate  to  about  the  principal 
sum  of  ^21,000.  He  also  owned  seven  slaves,  valued  at  some  $5,000,  and 
some  household  and  kitchen  furniture;  this  being  all  his  personal  property. 
He  owned  at  his  death  a  house  and  lot  in  the  town  of  Culpeper.  Soon  after 
his  death,  which  occurred  in  1855,  his  son  George  C.  Thompson  qualified  as 
his  administrator  in  the  county  court  of  Culpeper  county,  and  gave  bond,  with 
the  requisite  security,  in  the  penalty  of  $52,000,  indicating  that  at  that  time 
the  personal  estate  amounted  in  value  to  about  $26,000;  the  practice  and  rule 
then  and  now  being  to  require  bond  in  a  penalty  at  least  double  the  amount 
to  be  administered.  George  C.  Thompson,  the  first  administrator,  failed  to 
have  an  appraisement,  and  returned  no  inventory  of  the  personalty  which 
¥rent  into  his  hands  as  administrator.    The  settled  accounts  show  that  this 


Digitized  by 


Google 


Va.]  green's  adm'b  v.  Thompson.  509 

adm-inistrator,  after  holding  bis  trust  for  a  little  over  one  year,  during  wbicli 
time  he  sold  the  houseliold  and  kitchen  furniture,  collected  and  disbursed 
$5,052.76  of  the  assets  which  went  into  his  hands,  and  resigned  his  trust; 
and,  in  1856,  John  Cook  Green  qualified  as  administrator  de  bonis  non  of  said 
intestate,  and  gave  bond,  as  such,  in  the  penalty  of  $32,000,  indicating  that 
the  property  or  assets  that  went  into  his  hands  were  estimated  at  about  $16,- 
000.  The  record  shows  that  he  made  annual  settlements  of  his  administra- 
tion accounts;  paying  the  debts  of  the  intestate,  and  making  various  advance* 
ments  to  the  distributees.  These  settlements  were  regularly  made  before  one 
of  the  court's  commissioners,  were  confined  by  the  court  according^to  law, 
and  recorded;  no  exception  having  ever  been  taken  to  any  one  of  such  ac- 
counts. After  exercising  the  trust  reposed  in  him  as  administrator  for  four 
years,  J.  C.  Green  died  in  June,  1860.  By  reference  to  his  said  settled  ac- 
counts, it  appears  that  he,  during  the  period  of  his  administration,  paid  to 
the  creditors  and  distributees  the  sum  of  $12,500:  and  by  the  last  settlement 
of  his  accounts,  made  after  his  death  by  his  administrator,  James  W.  Green, 
there  was  found  to  be  due  from  the  estate  of  the  intestate,  Francis  J.  Thomp- 
son, to  the  estate  of  John  C.  Green,  as  of  April  4, 1860,  the  sum  of  $4,571.72. 
This  settlement  was  made  in  I860,,  was  confirmed,  and  duly  recorded,  and  its 
correctness  has  remained  unquestioned,  and  in  no  way  impeached,  from  its 
date  down  to  the  institution  of  this  suit,  in  September.  1884,  a  period  of  more 
than  25  years.  The  duties  of  J.  C.  Green  as  administrator  de  bonis  non  of 
Francis  J.  Thompson  having  terminated  at  his  death,  as  aforesaid,  in  July, 
1860,  James  W.  Green  duly  qualified  as  administrator  de  bonis  non  of  said  in- 
testate, Francis  J.  Thompson,  and  gave  bond  in  the  penalty  of  $20,000;  and 
said  James  W.  Green  and  George  Morton  qualified  as  executors  of  said  John 
C.  Green,  deceased.  Thus  there  were  three  successive  administrators  of  the 
personal  estate  of  Francis  J.  Thompson.  The  evidence  in  the  record  shows 
that  the  only  assets  belonging  to  the  estate  of  the  intestate,  Francis  J.  Thomp- 
son, which  went  into  the  hands  of  his  third  administrator,  James  W.  Green, 
were  these:  (1)  A  bond  of  Henry  Shackleford  to  said  F.  J.  Thompson  for 
$2,609.13;  (2)  a  bond  of  Judge  Richard  H.  Field  originally  for  $4,000,  sub- 
ject to  a  credit,  $1,000  of  the  principal  collected  by  J.  C.  Green,  leaving  of 
principal  due  $3,000;  (3)  a  bond  of  11.  G.  Ward,  securetl  by  deed  of  trust,  on 
W.  P.  Newby's  land  for  $2,831.83,  with  interest  from  July,  1857,  subject  to 
a  credit  of  $1,000  paid  to  J.  C.  Green,  September  17, 1857,— $1,831.83.  These 
debts,  especially  the  one  first  named,— the  Shackleford  debt, — constitute  the 
local  point  of  controversy  in  this  suit.  Some  of  the  Interest  on  two  of  these 
debts  was  collected  by  James  W.  Green,  and  he  paid  out  to  the  creditors  and 
distributees  of  his  intestate,  Fi  J.  Thompson,  about*  $900  in  money,  and  he  as- 
signed the  Shackleford  bond  to  the  estate  of  J.  C.  Green  in  discharge  of  the 
debt  due  the 'latter  estate,  as  aforesaid,  from  the  estate  of  F.  J.  Thompson, 
(presently  to  be  more  particularly  referred  to,)  the  $900  thus  paid  out  by 
James  W.  Green,  administrator,  and  the  Shackleford  bond  assigned  by  him 
as  aforesaid,  making  the  aggregate  sum  paid  out  by  him,  during  his  adminis- 
tration, of  $5,500.  He  also  made  several  settlements  of  his  administration 
accounts  before  the  proper  commissioner,  and  these  were  duly  confirmed  by 
the  court,  and  recorded.  These  settlements  show  a  balance  due  the  adminis- 
trator, July  17,  1881,  of  $904.99.  James  W.  Green,  the  third  administrator, 
died  in  April,  1884.  It  thus  appears,  by  the  record,  that  the  aggregate  amount 
disbursed  by  the  three  administrators  of  F.J.  Thompson,  deceased,  to  his 
creditors  and  distributees,  was  $23,800,  of  which  $18,000  was  paid  out  by  his 
first  two  administrators  in  less  than  five  years  after  the  intestate's  death;  and 
this,  out  of  an  estate  of  the  estimated  value,  in  1855,  exclusive  of  the  slaves, 
of  $21,000.  In  the  view  of  the  case  as  above  stated,  the  unadministered  as- 
sets of  said  estate  consists  now  of  only  the  Field  and  Newby  bonds,  amount- 
ing, in  principal  alone,  to  the  sum  of  $4,831.83.    To  this  sum  add  the  aggre- 
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gate  amount  of  $23,800,  paid  out  by  the  three  administrators,  and  we  find 
that  the  sum  of '$27,800  of  the  assets  of  said  estate  are  clearly  accounted  for 
by  these  administrators,  exclusive  of  the  slaves. 

It  has  already  been  stated  that  one  of  the  bonds  which  constituted  the 
assets  that  went  into  the  hands  of  James  W.  Green,  as  administrator  of  F.  J. 
Thompson,  was  the  bond  of  Henry  Shackleford  to  said  Thompson  for  $2,609.13, 
which  was  secured  by  a  trust  deed  on  a  tract  of  land  of  414  acres  known 
as  "Cleveland."  The  deed  securing  this  debt  was  dated  November  24,  1845, 
and  other  debts  were  secured  thereby.  Under  this  deed,  the  land  (Cleveland) 
was  sold  in  1867,  and  M.  G.  Shackleford  and  Lucy  B.  Shackleford,  daughters 
of  Henry  Shackleford,  became  the  purchasers,  and  the  land  was  conveyed  to 
them.  On  the  day  of  their  purchase,  (21st  November,  1867,)  James  W.  Green, 
administrator  of  F.  J.  Thompson,  took  the  bond  of  said  M.  G.  and  Lucy  B. 
Shackleford  for  the  sum  of  $4,002.62,  which  was  the  amount  of  the  original 
bond  of  Henry  Shuckleford  to  said  Thompson,  together  with  the  accrued  in- 
terest to  March  23,  1866,  and  M.  G.  and  L.  B.  Shackleford  secured  this  bond 
by  a  deed  of  trust  on  said  land,  dated  21st  November,  1867;  and  on  the  28d  of 
November,  1867,  said  James  W.  Green,  administrator  as  aforesaid,  trans- 
ferred this  bond  to  himself,  as  executor  of  John  C.  Green,  in  payment  of  the 
debt  of  $4,571.72  due  from  F.  J.  Thompson's  estate  to  the  estate  of  John  C. 
Green,  before  referred  to;  and  said  James  W.  Green  credited  the  estate  of  his 
intestate  by  the  amount  of  said  Shackleford  bond,  and  charged  said  estate 
witli  the  payment,  by  said  transfer  of  said  debt,  which  became  thus  a  part  of 
the  assets  of  the  estate  of  J.  C.  Green;  all  which  appears  by  the  settlement  of 
the  administration  accounts  of  James  W.  Green,  who  was  the  administrator 
of  F.  J.  Thompson,  and  also  one  of  the  executors  of  J.  C.  Green,  deceased. 
James  W.  Green  had  in  a  previous  settlement  of  his  account  as.  administra- 
tor of  F.  J.  Thompson  charged  the  estate  of  Thompson  with  the  sum  of  $250 
paid  to  himself  as  executor  of  Jolin  Cook  Green,  deceased,  on  account  of  said 
indebtedness  of  said  Thompson's  estate  to  the  estate  of  said  John  Cook  Green, 
as  appears  by  a  settlement  of  James  W.  Green's  accounts  as  administrator  of 
F.  J.  Thompson.  The  transfer  of  the  Shackleford  bond  was  on  account  of 
the  balance  due  on  said  indebtedness.  George  C.  Thompson,  one  of  the  heirs 
and  distributees  of  Francis  J.  Thompson,  died  in  1874,  leaving  a  widow,  S. 
Hood  Thompson,  and  a  son,  Samuel  W.  Thompson,  his  only  heirs  and  dis- 
tributees; and  in  1881,  said  Samuel  W.  Thompson  procured  from  Francis  J. 
Thompson,  Jr.,  Mrs.  Martha  H.  Thompson,  and  S.  Hood  Thompson  an  as- 
signment of  all  their  interests  in  the  estate  of  said  Francis  J.  Thompson,  de- 
ceased, by  which  assignment  Samuel  W.  Thompson  became  the  sole  distrib- 
utee of  the  estate  of  his  grandfather,  the  said  Francis  J.  Thompson,  deceased; 
and  in  December,  1883,  the  said  Samuel  W.  Thompson  sold  and  assigned  all 
his  interest  in  said  estate  to  A.  McD.  Green.  In  April,  1884,  James  W. 
Green  died,  and  Ann  S.  Green,  his  widow,  qualified  as  his  executrix,  and  J. 
Ambler  Brook  qualified  as  administrator  de  bonis  non  of  John  Cook  Green, 
deceased.  In  September,  1884,  at  the  instance  of  said  J.  Ambler  Brook,  ad- 
ministrator of  J.  C.  Green,  James  G.  Field,  the  trustee  in  the  deed  of  trust 
of  21st  November,  1867,  from  M.  G.  and  L.  B.  Shackleford,  before  referred 
to,  advertised  the  tract  of  land  called  "Cleveland"  therein  conveyed,  for  sale 
at  public  auction,  to  pay  the  aforesaid  Shackleford  bond  of  $4,002.62,  which 
had  bein  transferred,  as  aforesaid,  by  James  W.  Green,  administrator  of  F. 
J.  Thompson,  to  himself,  as  executor  of  John  C.  Green,  deceased.  Soon 
after  the  advertisement  of  the  land  for  sale  under  the  trust  deed,  Samuel  W. 
Thompson  rtled  his  bill  in  the  circuit  court  of  Culpeper,  in  his  own  right,  and 
as  administrator  of  his  father,  George  C.  Thompson,  deceased,  against  the 
said  James  G.  Field,  trustee,  Ann  S.  Green,  executrix  of  James  W.  Green, 
•deceased,  J.  Ambler  Brook,  administrator  of  John  C.  Green,  deceiised.  A. 
McD.  Green,  Francis  J.  Thompson,  Jr.,  and  Martha  H.  Thompson,  and  others. 
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defendants,  praying  that  the  sale  of  said  land  by  the  trustee  be  ehjoine'l;^ 
**that  the  said  assignment  of  the  Shackleford  bond  for  $4,002.62  from  said  J,  W. 
Green,  administrator  as  aforesaid,  to  himself,  as  executor  of  John  0.  Green, 
be  set  aside  and  annulled;  and  that  the  sale  of  complainant's  interest  in  said 
estate  of  F.  J.  Thompson  to  said  A.  McD.  Green  be  also  set  aside;  and  that 
the  said  J.  C.  Green's  estate  and  James  W.  Green's  estate  might  be  required 
to  account  for  the  many  thousands  of  dollars  of  personal  property  of  the  es- 
tate of  F.  J,  Thompson,  deceased,  which  came  into  their  hands,  either  as  at- 
torneys or  administrators  or  assignees;  that  said  Ann  S.  Green,  executrix  of 
James  W.  Green,  be  required  to  render  an  account  of  the  actings  and  doings 
of  said  James  W.  Green,  administrator  of  said  F.  J.  Thompson,  giving  a  list 
of  all  the  personalty  and  choses  in  action  of  said  F.  J.  Thompson  which  went 
into  his  hands;  that  said  Green's  estate  be  subjected  to  the  payment  of  the. 
Field  and  Newby  debts,  and  the  full  amount  of  the  value  of  the  said  slaves, 
and  all  other  debts  lost  unto  said  estate  by  the  laches  and  negligence  of  said 
administrator;  and  that  all  necessary  and  proper  accounts  be  taken,  etc.;  and 
for  general  relief .  The  injunction  was  granted  according  to  the  prayer  of 
the  bill,  restraining  the  trustee  from  making  sale  of  the  land;  and  at  the  No- 
vember term,  1884,  of  the  circuit  court  of  said  county,  Ann  S.  Green,  execu- 
trix of  James  W.  Green,  deceased,  J.  Ambler  Brook,  administrator  of  Joh& 
G.  Green,  deceased,  and  A.  McD.  Green,  filed  their  general  demurrers  and  an- 
swers to  the  bill;  and  with  their  answers  they  filed  as  exhibits  certified  copies 
of  the  settled  accounts  of  John  C.  Green  and  James  W.  Green,  as  administra- 
tors of  F.  J.  Thompson,  which  had -been  regularly  confirmed  by  the  court, 
and  ordered  to  be  recorded.  Said  answers  also  deny  each  and  every  material 
charge  contained  in  the  bill.  James  G.  Field,  trustee,  also  answered,  show- 
ing that  he  was  simply  proceeding  to  execute  the  trust  according  to  its  terms* 
when  the  injunction  was  granted.  J.  C.  Gibson  demurred  to  and  answered 
the  bill,  and  his  wife  also  answered;  but  their  answers  disclose  nothing  ma- 
terial to  the  cause.  Numerous  depositions  were  taken  touching  the  validity 
of  the  assignment  by  Samuel  W.  Thompson  of  all  his  interest  in  the  estate  of 
his  grandfather,  F.  J.  Thompson,  to  A.  McD.  Green;  but  as  stated  in  the 
petition  for  appeal,  these  depositions  do  not  appear  in  the  record,  as 
that  question  was  settled  by  the  voluntary  surrender  of  said  assignment 
by  the  assignee,  A.  McD.  Green,  to  the  said  S.  W.  Thompson.  The  cause 
was  heard  on  the  8th  of  June,  1885,  upon  the  bill  and  answers,  and  demur- 
rers, exhibits,  depositions,  and  other  evidence,  and  upon  the  motion  of  the 
defendant,  J.  Ambler  Brook,  administrator,  etc.,  to  dissolve  the  injunction 
awarded  in  the  cause;  and  the  court  decreed  as  follows:  "On  consideration 
whereof,  the  court,  declining  at  this  timf^  to  dissolve  said  injunction,  and  be- 
ing of  the  opinion  that,  under  the  circumstances  of  this  case,  lapse  of  time 
and  death  of  parties  do  not  bar  the  complainant  from  having  ordered  a  settle- 
ment of  the  fiduciary  accounts,  mainly  because  the  court  does  not  consider 
that  such  an  account  has  ever  been  properly  settled,  doth  adjudge,  order,  and 
decree  that  it  be  referred  to  one  of  the  master  commissioners  of  this  court  to 
take,  slate  and  report  an  account  of  F.  J.  Thompson's  several  administration 
accounts  by  his  several  administrators,  and  also  a  distributee  account  of  said 
F.  J.  Thompson's  estate,  showing  what  sums  are  properly  chargeable  to  each; 
in  stating  which  accounts,  said  master  commissioner  is  instructed  to  accept 
as  true  the  items  of  payment  to  the  widow  and  distributees,  and  to  all  other 
items  of  the  ex  parte  accounts  settled  by  said  several  administrators,  except 
James  W.  Green,  and  except  such  as  appear  on  their  face  to  be  erroneous; 
the  court  being  of  opinion  that,  after  the  lapse  of  time,  it  would  be  improper 
to  permit  the  distributees  of  Francis  J.  .Thompson,  deceased,  to  question  the 
items  of  payment  to  them.  Said  master  commissioner  is  authorized  to  make 
alternate  statements  of  said  accounts,  so  as  to  fully  represent  different  views. " 
From  this  decree  J.  Ambler  Brook,  administrator  d,  b,  n.  c.  t.  a.  of  John 
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Cook  Green,  deceased,  and  Ann  S.  Green,  executrix  of  James  W,  Green, 
deceased,  obtained  from  one  of  the  judges  of  this  court  an  appeal  and  writ  of 
supersedeas. 

After  a  careful  and  painstaking  examination  of  the  record  in  this  case,  we 
are  clearly  of  opinion  that  the  decree  of  the  court  below  is  manifestly  erron- 
eous in  every  particular  as  to  which  it  is  complained  of. 

The  first  error  assigned  by  the  appellants  is  to  the  action  of  the  circuit  court 
in  refusing  to  dissolve  tlie  injunction  granted  the  complainants  on  the  23d  of 
September,  1884,  prohibiting  the  sale  of  the  farm  (** Cleveland")  under  the 
trust  deed  of  November,  1867,  to  pay  the  debt  thereby  secured  of  $4,002.62; 
which  debt  had,  as  already  stated,  been  transferred  by  James  W.  Green,  the 
successor  of  John  Cook  Green  as  administrator  of  P.  J.  Thompson,  to  himself, 
as  executor  of  said  John  Cook  Green,  deceased,  in  payment  of  the  balance  of 
the  debt  of  84,571.72  due  by  said  Thompson's  estate  to  the  estate  of  said  J.  C. 
Green,  deceased,  as  shown  by  the  settled,  confirined,  and  recorded  accounts  of 
said  Green,  as  administrator  of  said  Tliompson, of  April  4, 1860.  In  the  com- 
plainant's bill  this  transaction  is  assailed  as  invalid,  on  several  grounds,  not 
one  of  which  is  by  any  means  tenable.  First,  It  is  alleged  that  no  debt  was 
due  from  said  Thompson's  estate  to  that  of  his  deceased  administrator,  the 
said  John  C.  Green,  because,  first,  while  the  settled  accounts  of  said  Green  as 
administrator  of  said  Thompson  show  said  sum  of  $4,571.72  to  be  due  from 
the  estate  of  the  latter  to  the  estate  of  the  former,  yet  the  debt  was  not  really 
due  as  aforesaid,  because,  as  it  is  alleged,  said  J.  C.  Green,  ns  attorney  for  the 
heirs  and  distributees  of  said  F.  J.  Thompson,  had  sold  a  house  and  lot  in  the 
town  of  Culpeper,  in  1859,  belonging  to  said  Thompson's  estate,  for  $4.000» 
had  received  the  money,  and  had  never  accounted  therefor.  This  is  a  charge 
of  fearful  import,  not  only  as  utterly  inconsistent  with  the  relations  of  attor- 
ney and  client,  but  especially  as  touching  the  memory  of  John  Cook  Green, 
against  whom  it  is  made,  and  who  is  proved  by  the  record  to  have  lived  and 
died  in  the  enjoyment  of  a  very  high  character,  both  as  an  attorney  and  as  a 
man.  F.  J.  Thompson,  Jr.,  a  son  and  one  of  the  distributees  of  the  intestate, 
and  a  witness  introduced  on  behalf  of  the  complainant,  testifies  unequivo- 
cally that  John  C.  Green  was  held  in  very  high  esteem;  and  he  further  testi- 
fies that  he  never,  until  the  beginning  of  this  suit,  heard  it  intimated  that 
John  C.  Green  owed  the  estate  of  F.  J.  Thompson,  deceased,  a  large  amount 
of  money  or  anything,  or  that  he  had  collected  money  for  his  heirs  which  he 
liad  not  accounted  for.  So  that,  instead  of  sustaining  the  charge,  the  com- 
plainant's own  witness  practically  disproves  it.  In  fact,  not  only  is  the  charge 
not  supported  by  any  proof  whatever,  but  a  careful  scrutiny  of  the  record 
fails  to  disclose  a  single  fact  or  circumstance  that  even  remotely  tends  to  sus- 
tain it.  Second,  The  validity  of  the  debt  of  $^,571.72  due  from  the  estate  of 
the  intestate  to  that  of  his  deceased  administrator,  John  C.Green,  is  assailed, 
on  the  ground  that  said  Green  received,  as  administrator  of  said  estate,  large 
amounts  of  various  unnamed  and  unknown  debtors,  for  which  he  had  not  ac- 
counted. In  the  bill,  after  referring  to  the  Shackleford,  Field,  and  Newby 
debts,  and  charging  that  John  C.  Green,  administrator,  committed  a  devasta- 
vit in  failing  to  collect  them  before  the  war,  when  they  might  have  be,en  col- 
lected, it  is  then  alleged  against  said  Green  as  follows:  "He  also  failed  to  col- 
lect other  large  debts,  of  the  amounts  of  which,  and  by  whom  due,  your  orator 
is  entirely  ignorant."  Surely  it  cannot  be  necessary  to  adduce  arguments  or 
cite  authorities  to  prove  that  such  an  allegation  and  charge  as  this  can  afford 
no  ground  for  ripping  up  and  unsettling  long  settled  fiduciary  accounts. 
Third.  It  is  next  alleged,  by  way  of  impeaching  the  correctness  and  justice 
of  this  debt,  due  from  the  intestate's  estate  to  the  estate  of  his  said  adminis- 
trator, John  C.  Green,  that  said  Green  failed  to  sell  the  slaves  belonging  to 
the  estate,  by  reason  whereof  they  were  emancipated,  as  a  result  of  tlie  war, 
and  were  lost  to  the  estate;  and  the  complainant  insists  in  his  bill  that  the 
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estate  of  John  C.  Green  should  be  held  responsible  for  this  loss.  It  is  only 
necessary  to  say  that  this  charge,  under  the  circumstances  of  the  case,  scarcely 
deserve  to  be  dignified  by  notice.  By  section  17,  c.  130,  Code  1849,  this  ad- 
ministrator was  absolutely  forbidden  to  sell  the  slaves  unless  the  rest  of  the 
personal  estate  of  the  decedent  was  insufficient  to  pay  the  debts.  In  this  case 
the  debts  of  the  estate  were  insignificant,  and  the  administrator  was  therefore 
without  authority  to  sell  them.  Moreover,  it  sufficiently  appears  that,  by  ar- 
rangement between  Mrs.  Thompson  and  the  other  two  distributees,  the  slaves 
were  turned  over  to  her,  except,  perhaps,  one;  and  she  took  them  with  her  to 
the  state  of  Maryland,  where  they  remained  until  emancipated  by  the  result 
of  the  war.  This  debt  of  $4,571.72,  due  from  the  estate  of  the  intestate,  F.  J. 
Thompson,  to  the  estate  of  John  Cook  Green,  is  also  assailed  in  the  bill  as  in- 
valid on  the  ground  that  said  Green,  as  administrator,  failed  to  sue  for  and  to 
collect  the  Pield  and  Newby  debts  before  referred  to,  which  it  is  alleged  he 
miglit  have  done  by  the  exercise  of  due  diligence.  In  response  to  this  charge, 
it  is  sufficient  to  say  it  conclusively  appears  by  the  written  requests  of  the  dis- 
tributees of  the  intestate,  and  by  the  deposition  of  F.  J.  Thompson,  Jr.,  one 
of  said  distributees,  taken  by  the  complainant,  that  John  C.  Green,  the  ad- 
ministrator, was  directed  not  to  collect  the  principal  of  said  debts,  but  to  hold 
the  same  as  investments  for  the  intestate's  widow,  Mrs.  M.  H.  Thompson. 
The  said  Shackieford  debt  was,  by  the  distributees,  requested  to  be  similarly 
kept;  but  tlie  Interest  on  this  debt  not  being  promptly  paid,  and  it  being  the 
interest  on  these  debts  which  was  intended  to  be  a  sure  source  of  income  to 
said  widow,  she,  by  letter  dated  February  24,  1858,  directed  John  C.  Green, 
administrator,  to  proceed  to  collect  the  whole  Shackieford  debt,  principal  and 
interest,  but  did  not  so  direct  as  to  the  Field  and  Newby  debts,  as  the  interest 
on  them  was  not  only  paid,  but  was  paid  semi-annually,  and  continued  to  be 
so  paid  until  the  commencement  of  the  war,  and,  in  addition  to  the  interest 
so  collected  by  said  administrator  on  the  Field  and  Newby  debts  prior  to  the 
war,  he  collected  $1,000  on  each  of  them  on  account  of  principal;  that  is, 
$1,000  on  the  former  on  the  4th  of  April,  1860,  and  a  like  sum  on  the  latter 
on  the  17th  of  September,  1857.  John  C.  Green,  administrator,  did  not  col- 
lect the  Shackieford  debt,  as  requested  by  Mrs.  Thompson,  in  1858;  but  during 
1858  and  1859  he  paid  to  the  distributees  large  amounts,  upon  their  earnest 
and  oft-repeated  importunities,  and,  looking  to  all  the  facts  and  circumstances 
disclosed  by  the  record,  the  fair  inference  is  that  the  money  thus  received  by 
the  distributees  was  really  advanced  by  John  C.  Green  out  of  his  own  funds, 
and  not  out  of  money  collected  and  in  his  hands  belonging  to  the  estate,  and 
that,  having  been  directed  to  collect  the  Shackieford  debt,  he  intended  to  col- 
lect it,  and  thus  reimburse  himself.  He,  however,  died  in  1860,  without  hav- 
ing effected  this  purpose;  and  hence,  upon  the  settlement  of  his  administra- 
tion accounts  after  his  death,  there  appeared  due  his  estate  from  the  estate  of 
his  intestate  this  sum  of  $4,571.72,  the  validity  and  justness  of  which  has 
been  so  pertinaciously,  but  groundlessly,  assailed  In  the  bill  of  the  complain- 
ant, the  appellee  here. 

The  Shackieford,  Field,  and  Newby  debts  were  investments  made  by  the  in- 
testate, F.  J.  Thompson,  many  years  prior  to  his  death.  The  debtors,  es- 
pecially the  two  first  named, — Henry  Shackieford,  afterwards  Judge  Shackle- 
ford,  and  Judge  R.  11.  Field,  —  appear  to  have  been  the  intimate  personal 
friends  of  the  intestate.  He  took  from  them  such  security  as  to  him  seemed 
best.  For  the  Field  debt  he  only  took  the  bond  of  Judge  Field,  the  debtor, 
who  appears  to  have  owned  a  large  fortune  in  land  and  slaves,  which  at  his 
death  was  unincumbered  by  a  single  judgment  or  trust  deed.  His  large  slave 
property  was  lost  by  the  war,  but  he  died  seized  and  possessed  of  1,800  acres 
of  valuable  real  estate.  The  Shackieford  debt  was  secured  by  a  deed  of  trust 
on  the  farm  "  Cleveland . "  After  the  death  of  J udge  Shackieford,  this  property 
was  sold,  under  the  deed  of  trust;  and  M.  G.  Shackieford,  now  the  wife  of 
v.5s.E.no.7 — 33 
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Col.  J.  0.  Gibson,  one  of  the  defendants  to  the  complainant's  bill  in  this  suit, 
and  Lucy  6.  Shackleford,  (now  Legraud,^  daughters  of  said  Henry  Shaclcle- 
ford,  became  the  purchasers.  Other  debts  were  secured  by  subsequent  trust 
deeds  on  "  Cleveland. "  The  purchasers,  M.  G.  and  L.  B.  Shackleford,  arranged 
about  these,  executed  their  bond,  as  aforesaid,  for  $4,002.62,  that  being  the 
amount  of  the  original  Shackleford  debt,  and  interest  thereon  to  the  date  of 
their  purchase,  received  a  conveyance,  and  secured  said  $4,002.62  by  a  trust 
cleed  on  said  farm,  "Cleveland;"  and  afterwards,  by  an  arrangement  between 
said  purchasers,  the  said  M.  G.  Shackleford,  now  Gibson,  became  the  sole 
owner  of  "Cleveland,''  and  she  and  her  husband,  Col.  J.  C.  Gibson,  have  held 
possession  thereof  ever  since. 

John  C.  Green  having  died  in  1860,  James  W.  Green,  his  brother,  succeeded 
him  as  administrator  of  P.  J.  Thompson,  deceased;  and  the  said  James  W. 
Green,  being  also  one  of  the  executors  of  John  C.  Green,  deceased,  and  the 
estate  of  said  Thompson  being  indebted  to  the  estate  of  John  C.  Green  in 
said  sum  of  $4,571.7^  as  of  the  4th  of  April,  1860,  as  shown  by  the  settled, 
approved,  and  recorded  accounts  of  said  Green  as  administrator  of  said  Thomp- 
son, he  (said  James  W.  Green,  the  representative  of  both  the  debtor  and  cred- 
itor estate)  transferred  from  the  former  to  the  latter  the  said  Shackleford  debt 
of  64,002.62,  which,  together  with  the  sum  previously  paid  by  him  in  his  said 
double  representative  capacity,  was  equal  to  and  discharged  the  said  debt  due 
from  said  Thompson's  estate  to  said  John  C.  Gnen's  estate.  But  it  is  in- 
sisted that  this  transfer  was  illegal,  null,  and  void.  It  is  familiar  doctrine 
that,  wiiere  the  same  person  is  the  representative  of  both  the  debtor  and  the 
creditor  estate,  he  may,  out  of  funds  in  his  hands  belonging  to  the  debtor  estate, 
pay  a  debt  due  him  as  representative  of  the  creditor  estate.  This  doctrine  is 
founded  in  justice,  and  grows  out  of  the  veiy  necessities  of  the  situation. 
One  who  is  the  personal  representative  of  only  one  estate,  and  at  the  same 
time  the  creditor  thereof,  or  one  who  is  the  representative  of  two  estates,  one 
of  which  is  Indebted  to  the  other,  cannot  sue  himself,  for  the  simple  reason 
that  he  cannot  be  both  plaintiif  and  defendant  in  the  same  suit.  Hence  in  2 
Williams,  Ex'rs  902,  it  is  said;  "If  the  same  person  be  the  personal  representa- 
tive, both  of  the  creditor  and  of  the  debtor,  he  may  retain  out  of  the  effects  of 
which  he  is  possessed  as  the  representative  of  the  debtor,  to  satisfy  the  debts 
due  to  him  as  the  representative  of  the  creditor."  The  same  doctrine  has 
been  recognized  and  acted  upon  time  and  time  again  by  this  court.  See  Mor- 
row V.  Peyton,  8  Leigh,  54;  Hai'vey^sEx'rY.  SUptoe,  17  Grat.  289;  Cashiers 
ExWs  V.  HarrUon'8  Ex^rs,  76  Va.  85.  If  the  doctrine  thus  sanctloned.be 
true;  if  a  person  who  is  the  pcraonal  representative  of  both  debtor  and  cred- 
itor may,  out  of  the  money  or  other  effects  in  his  hands,  pay  the  debts  due  from 
the  debtor  estate  to  the  creditor  estate, — how,  and  upon  what  conceivable 
principle,  can  it  be  said  that  he  may  not  assign  and  transfer  a  {:hose  in  action 
for  the  same  purpose?  Common  sense  teaches  us  that  there  is  and  can  be  no 
good  reason  why  he  may  not.  John  Cook  Green  died  in  1860,  and  his  brother, 
James  W.  Green,  succeeded  him  as  administrator  of  F.  J.  Thompson.  The 
bill  arraigns  James  W.  Green,  as  administrator,  upon  the  same  charges  made 
against  his  predecessor,  John  C.  Green:  (1)  That  he  failed  to  sell  the  slaves, 
and  allowed  them  to  be  lost  by  the  results  of  the  war;  (2)  that  he,  hke  his 
predecessor,  John  Cook  Green,  failed  to  collect  the  Field  and  New  by  debts; 
(3)  that  "other  valuable  assets  and  choses  in  action"  belonging  to  the  estate 
of  F.  J.  Thompson,  his  intestate,  went  into  the  hands  of  James  W.  Green, 
administrator,  for  which  he  has  not  accounted.  And  to  them  is  added,  as  the 
burden  of  complaint,  the  assignment  and  transfer  by  James  W,  Green  of  the 
Shackleford  claim,  aforesaid,  from  the  debtor  estate  of  F.  J.  Thompson  to  the 
creditor  estate  of  John  Cook  Green,  deceased.  All  of  these  charges  urged  in 
the  bill  have  been  already  sufficiently  noticed,  and  have  been  shown  to  be  ut- 
terly groundless. 
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Such  is  the  case  made  by  the  bill,  and  so  much  of  the  evidence  as  is  neces- 
sary to  determine  the  question  under  consideration,  and  that  question  is,  did 
the  circuit  court  err  in  refusing  to  dissolve  the  injunction?  If  we  look  alone 
to  the  vague,  indefinite,  and  groundless  charges  which  constitute  the  case  as 
made  by  the  bill,  it  is  clear  that  no  proper  case  is  made  for  surcharging  and 
falsifying  the  settled  accounts,  and  that  the  injunction  should  never  have 
been  granted ;  and  when  we  look  at  the  case  made,  in  the  light  of  the  evidence 
contained  in  the  record,  and  in  the  light  of  the  well-settled  principles  which 
control  in  such  cases,  it  is  clear,  beyond  all  question,  but  the  circuit  court 
committed  gross  error  in  refusing  at  the  hearing  to  dissolve  the  injunction. 
The  law,  in  its  wisdom,  and  for  the  protection  and  repose  of  society,  provides 
the  tribunal— the  court — under  whose  supervision  the  ex  parte  settlements  of 
the  accounts  of  executors  and  administrators  must  be  made,  and  the  tribunal 
constituted  for  the  purpose  appoints  its  commissioners  to  make  such  settle- 
ments, and  report  them,  and  when  made  as  required  by  law,  the  court  receives* 
examines,  and  confirms  them,  if  property  made,  and  by  its  order  causes  them 
to  be  recorded.  In  the  eye  of  the  law,  such  settlements,  when  duly  and  reg- 
ularly made,  approved,  and  recorded,  are  invested  with  a  degree  of  sanctity 
which  forbids  that  they  should  be  disturbed  for  slight  or  trivial  causes.  Such 
settlements  have,  too,  a  certain  degree  of  efficiency  as  evidence  of  tlie  correct- 
ness of  the  accounts  thus  settled;  and  this,  because  of  the  integrity  accredited 
to  the  tribunal  appointed  by  law  for  the  adjustment  of  such  matters.  It  is 
true  that  an  ex  parte  settlement  is  only  prima  facie  evidence  of  a  due  ad- 
ministration of  assets,  so  far  as  the  settlement  goes,  and  it  may  be  surcharged 
and  falsified;  hut  this  must  be  done,  if  at  all,  in  strict  accordance  witli  long 
and  well  settled  legal  principles  and  rules  of  practice,  and  in  due  time.  When, 
as  in  this  case,  an  administrator  has  regularly  settled  his  accounts  before  a 
commissioner,  and  an  attempt  is  made  to  have  the  accounts  overhauled  and 
resettled,  the  complainant,  in  liis  bill,  must  specifically  point  out  the  items 
charged  to  be  erroneous,  assign  a  sulficient  reason  as  to  each  item  sought  to 
be  surcharged  or  falsified,  and  must  sustain  his  allegations;  else,  to  the  extent 
that  he  fails  to  sustain  them,  the  settled  accounts  must  remain  undisturbed. 
On  this  principle,  it  was  said  in  Coihin  v.  MilW  Ex'rs,  19  Grat.  438:  "The 
court  will  not,  however,  decree  an  account  upon  a  general  allegation  that 
accounts  so  settled  are  erroneous.  The  accounts  should  be  impeached  on 
specific  grounds  of  surcharge  and  falsification. "  And  in  Newton  v.  Fooler  12 
Leigh,  112,  it  was  said  that  "such  audited  accounts  are  only  to  be  corrected  in 
the  particulars  in  which  they  are  proved  to  be  erroneous,  unless  corruption  in 
the  tribunal  itself  be  established;  and  though  great  and  numerous  errors  ap- 
pear, or  even  though  the  executor  or  administrator  appear  to  have  taken  an 
unfair  advantage,  does  not  return  to  the  court,  or  exhibit  to  the  auditors  an 
inventory  or  appraisement  of  the  estate,  yet  the  audited  accounts  are  to  be 
taken  prima  facie  evidence,  to  be  corrected  so  far  as  surcharged  and  falsified 
by  proof." 

In  the  light  of  these  principles,  and  in  view  of  the  conclusions  already  an- 
nounced as  to  the  rambling,  incoherent,  and  groundless  charges  which  consti- 
tute the  case  as  made  by  the  bill,  it  is  clear  beyond  dispute  that  the  appellee 
Samuel  W.  Thompson  entirely  failed  to  present,  or  even  suggest,  anything  in 
his  bill  entitling  him  to  be  entertained  for  a  moment  in  a  court  of  equity; 
certainly  nothing  commending  him  to  the  favorable  consideration  of  such  a 
tribunal.  It  therefore  necessarily  follows  that  the  circuit  court  of  Culpeper, 
instead  of  refusing  to  dissolve  the  injunction,  should  have  rebuked  the  com- 
plaint's false  clamor  by  promptly  dissolving  the  injunction,  and  dismissing 
his  bill.  But  not  only  did  that  court  refuse  to  dissolve  the  injunction,  but 
went  on,  and  in  the  total  absence  of  anything  to  justify  or  even  excuse  its 
action,  directed  a  resettlement  of  these  administration  accounts;  the  result  of 
which  has  been  to  tie  up  the  estates  of  John  Cook  Green  and  James  W.  Green, 
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succesBlve  administrators  of  P.  J.  Thompson,  deceased,  and  to  prevent  for 
yeara  the  proper  use  and  enjoyment  thereof  by  their  respective  heirs  and  dis- 
tributees. 

2.  The  second  and  last  assignment  to  be  considered  is  that  the  circuit  court 
erred  in  decreeing  the  reopening  and  resettlement  of  the  administration  ac- 
counts, respectively,  of  John  Cook  Green  and  James  W.  Green,  as  adminis- 
trators of  F.  J.  Thompson.  Form  what  has  been  said  in  the  discussion  of  the 
questions  involved  in  the  first  assignment  of  error,  and  in  view  of  the  con- 
clusions arrived  at,  and  in  view  of  the  authorities  cited  to  sustain  them,  it 
follows  that  this  assignment  is  also  well  taken.  Indeed,  the  question  here 
presented  is  dependent  upon,  and  is  necessarily  inseparable  from,  the  question 
raised  by  the  first  assignment  of  error;  for  if,  upon  the  case  made  by  the  bill, 
answera,  and  proofs,  the  injunction  prohibiting  the  sale  of  the  farm  ••Cleve- 
land" should  have  been  dissolved,  it  goes  without  saying  that  the  resettlement 
of  the  accounts  should  not  have  been  ordered.  It  is,  tlien,  only  necessary  to 
refer  briefly  to  tiie  evidence  not  yet  referred  to,  and  to  deduce  therefrom  the 
proper  conclusions,  in  order  to  demonstrate  the  true  inwardness  that  prompted 
this  suit,  t)ie  fallacious  character  of  the  claims  asserted  in  the  bill,  and  the 
falsity  of  the  charge  restorted  to  to  sustain  them. 

The  circuit  court,  in  its  decree,  says,  substantially,  that  the  accounts  are  or- 
dered to  be  resettled,  "mainly"  because,  in  its  opinion,  these  administration 
accounts  had  never  been  properly  settled.  From  what  source  the  judge  of 
the  circuit  court  obtained  the  information  that  induced  this  conclusion  it  is 
impossible  to  determine,  but  certain  it  is  there  is  nothing  in  the  record  to 
warrant  it.  It  is,  however,  insisted,  in  argument,  that  in  the  settlements 
made  there  are  no  separate  distributee  accounts  stated,  and  that  the  items  paid 
or  advanced  to  the  respective  distributees  are  mixed  up  with  the  general  ad- 
ministration accounts,  and  that  this  irregularity  constitutes  a  fatal  defect,  for 
which  the  accounts  should  be  resettled.  It  is  not  pretended  that  the  accounts 
as  stated,  so  far  as  they  go,  show  that  any  one  of  the  distributees  got  either 
more  or  less  than  he  or  she  was  entitled  to,  or  that  any  one  of  them  is  charged 
with  what  was  not  received,  or  that  the  items  were  so  arranged  as  not  to  be 
readily  understood  by  any  one  interested,  or  that,  by  the  mode  of  settlement 
adopted,  the  items  are  so  arranged  as  to  produce  results  injurious  to  any  one 
of  them.  See  Garrett  v.  Carr,  8  Leigh,  407.  It  is  true,  generally  speaking, 
that  separate  distributee  accounts  should  be  stated,  so  as  to  enable  all  persons 
interested  to  readily  understand  the  state  of  accounts,  and  to  enable  the  court 
to  clearly  apprehend  and  pass  upon, and  reject  or  confirm,  them;  it  being  the 
duty  of  the  court  to  see  that  estates  are  properly  administered.  But  in  an- 
swer to  this  objection,  which  is  merely  to  the  form  of  stating  the  accounts, 
and  not  to  their  substance,  it  is  sufficient  to  say  that  there  is  no  absolutely  in- 
flexible rule  on  the  subject,  and  that  the  accounts  in  question  show  what  was 
received  by  the  administrator,  and  what  disbursed  by  him.  and  to  whom,  so 
tliat  no  one  interested  could  fail  at  a  glance  to  see  and  understand  the  true 
state  of  things;  and  it  is  obvious  that  no  injury  could  reasonably  result  to  any 
one  by  reason  of  the  alleged  defect  in  the  form  of  stating  the  accounts  merely. 
Moreover,  it  appears  that  Mrs.  M.  H.  Thompson  had  many  outstanding  ac- 
counts against  her,  ^d  that  the  other  distributees  directed  these  to  be  paid 
by  the  administrator,  and  charged  to  the  estate  in  the  general  distribution  ac- 
count, and  it  was,  as  to  her,  accordingly  done.  This  of  itself  suflaciently  ex- 
plains, and  even  justifies,  the  mode  of  statement  objected  to.  In  his  bill,  the 
complainant  Samuel  W.  Thompson  speaks  with  glib  assurance  of  the  large 
fortune  left  by  the  intestate,  his  grandfather,  F.  J.  Thompson,  when  in  fact 
it  was  but  a  small  estate,  and  made  but  a  modest  competency  for  the  then 
distributees,  requiring  industry  and  frugality  on  their  part  to  preserve  it;  but 
they  seem  to  have  craved  higher,  or  at  least  different,  modes  of  life  than  ob- 
tained in  Culpeper;  and  one  of  them,  F.  J.  Thompson,  Jr.,  seemed  ambitious 
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of  the  showman's  life,  and  be  attached  himself  to  the  circus,  became.  It  seems, 
a  rambling  showman,  and  thus  gratified  his  youthful  ambition.  In  his  dep- 
osition in  this  cause,  however,  he  deposes  in  a  straightforward,  manly  way. 
He  testifies  to  the  high  character  born  by  John  Cook  Green,  and  says  he  never 
heard  that  said  Green  owed  the  intestate's  estate  a  large  sum  of  money,  or 
anything,  until  after  the  institution  of  this  suit.  The  other  two,  Mrs.  M.  H. 
Thompson  and  George  C.  Thompson,  removed  to  the  city  of  Baltimore,  where 
the  latter  went  into  business,  and  where,  in  the  blaze  of  city  life  and  city 
ways,  their  small  foi*tune  very  soon  melted  away  as  the  dew  before  the  morn- 
ing sun,  and  they  found  themselves  in  a  distressing  state  of  impecuniosity. 
Neither  of  these  distributees,  however,  so  far  as  shown  by  the  record,  ever 
even  intimated  a  suspicion  against  the  fidelity  of  John  Cook  Green  or  James 
W.  Green,  either  in  their  representative  capacity,  or  as  men  and  citizens  of 
unblemished  character.  But  25  years  and  over  after  the  death  of  John  Cook 
Green,  and  17  years  after  the  completion  of  the  transactions  mainly  com- 
plained of,  the  appellee  Samuel  W.  Thompson,  a  son  and  the  administrator 
of  George  C.  Thompson,  one  of  said  distributees,  assumes  the  role  of  injure<l 
innocence;  presents  his  bill,  made  up  of  a  tissue  of  false  charges,  not  one  of 
which  is  founded  in  reason,  or  has  the  slightest  justification  or  excuse  in  any 
fact  or  circumstance  disclosed  by  the  record;  and  when  these  charges,  so 
wantonly  made,  if  true  and  supported  by  proof,  would  consign  to  merited  ob- 
loquy and  disgrace  the  memory  of  men  who  lived  and  died  without  reproach. 
It  has  been  shown  that  there  is  absolutely  nothing  in  the  record  tending  in 
the  remotest  degree  to  bring  in  question  the  assignment  and  transfer  of  the 
Shackleford  bond  in  payment  of  the  debt  due  from  the  estate  of  F.  J.  Thompson 
to  the  estate  of  John  Cook  Green;  nor  is  there  anything  upon  which  to  found 
even  a  suspicion  that  the  debt,  in  satisfaction  of  which  the  transfer  was  made, 
was  not  strictly  just  and  honestly  due.  On  the  other  hand,  the  validity  of  the 
debt,  and  of  the  transfer  by  which  it  was  paid,  is  powerfully  sustained  by  evi- 
dence in  the  record,  independent  of  and  aside  from  the  settled  and  recorded 
accounts.  Why,  then,  when  the  Shackleford  debt  had  become  honestly  the 
property  of  the  administrator  of  John  Cook  Green,  should  the  injunction  have 
been  granted,  prohibiting  the  sale  by  tlie  trustee  of  the  farm  "  Cleveland, "  as  re- 
quired of  the  trustee  by  siiid  administrator?  It  is,  in  fact,  inconceivable  why 
the  injunction  was  ever  granted,  when  it  was  manifest  that  a  proper  case  was 
not  made  by  the  bill,  and  when,  if  the  claim  had  even  been  plausible,  it  was, 
in  equity  and  conscience,  repulsively  stale.  Why,  too,  did  the  circuit  court,  at 
the  hearing,  go  on,  and  refuse  to  dissolve  the  injunction,  and  order  a  resettle- 
ment of  the  accounts,  when  the  evidence  therein,  so  far  from  sustaining  the 
bill,  practically  disproved  its  every  charge,  and  when  the  voice  of  every  one 
assailed  by  these  unsupported  charges  was  hushed  in  death*?  Aside  from 
every  other  consideration,  taking  the  bill  on  its  face,  and  the  great  lapse  of 
time,  the  very  staleness  of  the  claims  asserted  ought  to  have  been  a  sufficient 
guarranty  that  a  court  of  equity  and  conscience  would  reject  it.  On  this  sub- 
ject it  has  been  laid  down  clearly  and  forcibly  by  an  eminent  English  judge 
that  "nothing  can  call  this  court  [a  court  of  equity]  into  activity  but  con- 
science, good  faith,  and  reasonable  diligence.  When  these  are  wanting,  the 
court  is  passive,  and  does  nothing."  This  language  has  been  often  quoted 
with  approval,  and  the  rule  thus  clearly  stated  followed  by  this  court.  See 
Haeys  V.  Goode,  7  Leigh,  487;  Caruthers  v.  Lexington,  12  Leigh,  619;  Atkin- 
son  v.  Eohinson,  9  Leigh,  393;  Carr's  Adm'r  y.  Chapman,  5  Leigh,  176; 
Stamper's  Adm'r  v.  Qarnett,  31  Grat.  564;  Hatcher  v.  Hall,  77  Va.  576;  Har- 
rison V.  Gibson,  23  Grat.  212;  Hill  v,  Umherger,  77  Va.  653.  But  the  par- 
ties assailed  in  this  suit  need  not,  either  in  respect  to  their  character  and 
standing  as  men,  or  as  to  their  fidelity  as  administrators,  the  protection  of  the 
mere  technical  advantages  given  them  by  the  law;  for  the  record  itself  is  re- 
plete with  evidence,  independent  of  the  settled  accounts,  which  amply  vindi- 
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cates  their  transactions  as  correct,  and  her  memory  against  the  assaults  made 
upon  them. 

Tliere  are  a  large  number  of  letters  copied  into  the  record  which  were  writ- 
ten by  these  distributees,  respectively,  to  John  Cook  Green  and  James  W. 
Green.  These  letters  show  to  what  straightened  circumstances  they  were  re- 
duced, their  great  need  of  money,  and  how  they,  especially  Mrs.  M.  H.  Thomp- 
son and  George  C.  Thompson,  repeatedly  urged,  and  even  begged,  for  money; 
not  money  of  theirs  in  the  hands  of  these  administrators  belonging  to  the  dis- 
tributees, but  for  money  to  be  advanced — to  be  loaned — to  them,  and  for  which 
they  offered  to  pay  very  high  rates  of  interest.  There  is,  however,  not  an  in- 
timation that  either  of  these  administrators  ever  took  advantage  of  their  ne- 
cessities in  this  respect,  though  there  is  abundant  evidence  that  they  made 
large  ad  vances  to  the  distributees  out  of  their  own  funds.  These  letters,  more- 
over, make  the  inference  irresistible  that  the  distributees  knew  of  the  trans- 
action in  respect  of  the  Shackleford  debt,  and  fully  acquiesced  in  the  same, 
from  the  date  of  its  occurrence.  In  a  letter  from  George  C.  Thompson,  one 
of  the  distributees,  and  the  father  of  the  appellee,  Samuel  W.  Thompson, 
the  auttior  of  this  suit,  dated  May  12,  1866,  he  says:  "Please  let  me  know 
what  is  the  prospect  of  my  mother  getting  any  funds  from  the  Shackleford 
sale;  also  please  send  me  a  statement."  This  letter  obviously  refers  to  the 
sale  under  the  original  trustdeed,  at  which  M.  G.  and  Lucy  B.  Shackleford  be- 
came the  purchasers  of  the  farm  **  Cleveland, "  executed  the  bond  for  $4,002.62, 
afterwards  tran3f erred  to  the  estate  of  John  Cook  Green,  as  aforesaid,  and  se- 
cured that  bond  by  a  trust  deed  to  James  G.  Field,  trustee;  the  enforce- 
ment of  which  trust  by  the  rightful  owner  of  the  debt  thus  secured,  has 
been  made  the  pretext  for  this  litigation,  as  burdensome  to  the  estates,  re- 
spectively, of  John  Cook  Green  and  James  W.  Green.  It  was  not  very  long 
after  this  letter  of  May  12,  1866,  that  the  Shackleford  debt  was  transferred  to 
the  estate  of  John  Cook  Green.  Subsequent  to  said  transfer,  a  number  of 
letters  were  written  by  each  of  the  distributees  to  James  W.  Green,  in  not 
one  of  which  is  any  allusion  made  to  the  Shackleford  debt;  and  thus  ad- 
ditional evidence  is  afforded  that  the  distributees  not  only  knew  of,  and  ac- 
quiesced in,  the  transfer  of  said  bond,  but  approved  of  it  as  a  just  and  proper 
transaction,  by  which  the  estate  of  John  Cook  Green  was  reimbursed  for  ad- 
vances generously  made  to  them  in  the  hour  of  their  distress.  Nor  is  there 
in  either  of  the  numerous  letters  referred  to,  which  were  written  subsequent 
to  the  transfer  of  the  Shackleford  debt,  and  cover  a  long  period  of  years,  any 
intimation  whatever  that  John  Cook  Green  had,  as  attorney  for  the  distribu- 
tees, received  $4,000  in  1859  on  account  of  the  sale  of  the  house  and  lot  in 
€ulpeper.  This  charge  in  the  bill  is  the  boldest  and  baldest  of  all  the  subter- 
fuges resorted  to  to  set  off  the  just  debt  of  $4,571.72  due  from  the  estate  of 
T,  J.  Thompson  to  the  estate  of  John  Cook  Green.  The  letters  referred  to 
also  disclose  the  further  fact  that  George  C.  Thompson,  in  Baltimore,  had  ad- 
vanced small  sums  to  Mrs.  Thompson;  for  in  one  or  more  of  her  letters  to 
James  W.  Green,  urging  and  imploring  him  to  advance  her  some  money,  she 
says:  "I  have  borrowed  from  George  until  I  am  ashamed  to  ask  him  any 
more.*'  Such  is  substantially  her  language.  Again  she  represents  herself  as 
unable  to  buy  her  "spring  clothing,"  and  therefore  importunes  James  W. 
Green  to  make  a  small  advance  to  her;  and  she  repeatedly  assures  him  that 
she  knows  he  has  done  the  best  he  could,  and  expresses  her  gratitude  for  his 
kindness.  In  one  letter,  George  C.  Thompson  seeks  the  loan  of  a  small  amount 
from  James  W.  Green,  and  asks  to  borrow  on  the  faith  of  his  mother's 
note,  or  to  sell  her  note  to  James  W.  Green  at  a  ruinous  discount.  These 
things  show  what  was  the  object  of  George  C,  Thompson  in  his  letter  of  May 
12,  1866,  asking,  "What  is  the  prospect  of  my  mother  getting  any  funds  from 
the  Shackleford  sale?"  He  was  after  getting  back  the  money  he  had  loaned 
his  mother  from  time  to  time.     In  one  of  her  letters  to  James  W.  Green,  Mrs. 
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Thompson,  speaking  of  John  Cook  Green,  says:  "He  is  an  honest  man, 
^Therearenot  many.)"  Is  it  not  absolutely  incredible,  in  the  light  of  the 
facts  disclosed  by  these  letters,  that  John  Cook  Green,  as  attorney  or  other- 
wise, ever  had  any  connection  with  the  sale  of  the  house  and  lot  in  Culpeper,  or 
that  he  collected  ^4,000,  the  purchase  price  thereof,  and  has  not  accounted 
therefor?  This  suit,  in  the  light  of  the  facts  disclosed  by  the  record,  was  born 
of  a  reckless  disregard  of  the  rights  and  characters  of  trusted  and  trustworthy 
fiduciaries,  or  was  the  product  of  an  idle  dream;  and,  whether  the  one  or  the 
other,  nothing  has  been  developed  in  the  progress  of  the  suit  in  the  least  tend- 
ing to  justify  or  excuse  it. 

Much  stress  is  put  upon  the  fact  that  neither  John  Cook  Green  nor  James 
W.  Green  returned  an  inventory  of  the  effects  of  their  intestate  that  came  to 
their  hands;  and  this  seems  to  be  relied  upon  as  in  some  measure  justify- 
ing the  assumption  that  the  decedent  left  a  very  large  fortune,  and  the  charge 
that  many  thousands  went  into  the  hands  of  these  administrators,  respectively, 
which  have  not  been  accounted  for.  In  this  argument  two  important  facts 
are  overlooked:  (1)  That  it  is  not  usual  for  a  succeeding  administrator  to 
cause  an  appraisement,  and  to  return  an  inventory;  that  being  usually  the 
work  of  the  first  administrator.  (2)  That  George  C.  Thompson,  one  of  the 
distributees,  and  the  father  of  the  complainant,  and  appellee  here,  Samuel  W. 
Thompson,  was  the  first  administrator,  and  hjvd,  of  course,  full  access  to  all 
the  effects;  that  he  caused  no  appraisement  to  be  made,  and  failed  to  return 
an  inventory.  So  that  if  many  thousands,  or  anything,  went  into  the  hands 
of  either  of  the  administrators,  and  was  not  accounted  for,  the  charge  could 
with  much  greater  plausibility  be  laid  at  the  door  of  George  C.  Thompson  than 
at  the  door  of  either  of  the  other  two  administrators.  But,  while  there  were 
doubtless  some  immaterial  irregularities, — immaterial  under  the  circumstances 
of  this  particular  case, — there  is  no  just  ground  for  imputing  improper  motives 
to  either  of  the  three  administrators;  nor  is  there  any  ground  for  charging 
a  devastavit  upon  either  of  them. 

The  first  administrator,  George  C.  Thompson,  gave  bond  in  the  penalty  of 
$52,000;  thus  indicating  that  the  assets  that  went  into  his  hands  did  not  ex- 
ceed in  value  $26,000.  John  Cook  Green,  the  second  administrator,  gave 
bond  in  the  penalty  of  $32,000;  showing  that  not  exceeding  $16,000  went  into 
his  hands.  .James  W.  Green,  the  third  administrator,  gave  bond  in  the  pen- 
alty of  $20,000;  showing  that  about  $10,000  of  assets  went  into  his  hands. 
The  record  shows  that  the  aggregate  amount  paid  out  by  the  three  adminis- 
trators to  the  creditors  and  distributees  was  $23,800,  of  which  $18,000  was 
paid  out  by  the  first  two  administrators  in  less  than  five  years  after  the  death 
of  the  intestate;  and  this,  out  of  an  estate  of  the  estimated  value,  in  1855,  of 
$21,000,  exclusive  of  the  slaves.  James  W.  Green,  the  third  administrator, 
and,  as  such,  successor  of  John  Cook  Green,  received,  or  had  subject  to  his 
control,  very  little,  if  anything,  other  then  the  Shackleford,  Field,  and  Newby 
debts.  The  first-named  debt  he  administered  by  paying  with  it  the  debt,  or 
the  balance  of  the  debt,  due  from  F.  J.  Thompson's  estate  to  the  estate  of 
John  Cook  Green.  This,  with  other  suras  disbursed,  made  paid  out  by  James 
"W.  Green  the  sum  of  $5,500,  which,  added  to  the  amount  disbursed  by  his 
predecessors,  makes  disbursed  by  all  of  them  the  sum  of  $27,800.  These  re- 
sults speak  volumes  in  behalf  of  the  promptness  and  fidelity  of  these  admin- 
istrators, and  amply  vindicate  their  transactions  as  such,  and  their  memories 
against  the  charges  so  unjustly  brought  against  them. 

The  decree  appealed  from  is  in  every  respect  palpably  erroneous,  and  must 
be  reversed  and  annulled,  with  costs  to  the  appellants,  and  a  decree  entered 
here  dissolving  said  injunction,  and  dismissing  the  complainant's  bill. 

Fauntleroy,  J.,  {dissenting.)  I  dissent  wholly  from  the  opinion  of  the 
majority  of  the  court  in  this  case.    A  statement  of  the  facts  as  they  are  dis- 


Digitized  by 


Google 


520  SOUTHEASTERN  BEPOBTEB.  [Va. 

closed  by  the  record  will  fully  illustrate  the  justice  of  the  reasons  why  I  do 
not  concur.  In  the  year  1855,  Francis  J.  Thompson  dieil.  intestate,  in  the 
county  of  Gulpeper,  leaving  his  widow,  Martha  H.  Thompson,  and  two  sons, 
George  C.  Thompson,  who  resided  in  the  city  of  Baltimore,  and  Francis  J. 
Thompson,  Jr.,  who  was  also  a  non-resident  of  Virginia,  as  distributees  of 
his  personal  estate,  and  heirs  at  law  of  his  realty.  He  had  been  a  retired 
merchant,  living  on  the  interest  of  his  money,  invested,  chiefly,  in  the  bonds 
and  notes  of  his  friends  and  neighbors  in  the  county  of  Culpeper,  aggregating 
about  $21,000  of  solvent  interest-bearing  principal;  which  with  a  house  and 
lot  in  the  town  of  Culpeper,  and  household  and  kitchen  furniture,  together 
with  seven  slaves,  valued  at  about  $5,000,  constituted  his  estate,  worth  at  the 
least  $30,000.  Soon  after  his  death,  his  son  George  C.  Thompson,  living  in 
Baltimore*,  qualified  in  the  county  court  of  Culpeper  county  as  adminstrator 
of  the  estate,  and  held  the  trust  for  about  a  year,  when  he  resigned  it.  In 
1856,  John  Cooke  Green,  an  attorney  at  law,  qualified  as  administrator,  d.  h, 
n.  upon  the  estate,  and  continued  such  until  his  death,  which  occured  in 
July,  1860.  In  July,  1860,  James  W.  Green,  also  an  attorney  at  law,  and 
brother  and  partner  of  John  Cook  Green,  then  qualified  as  administrator  d.  b. 
n,  of  said  Francis  J.  Thompson,  deceased,  and  held  the  trust  till  his  death, 
which  occurred  in  April,  1884.  Neither  John  Cook  Green  nor  James  W. 
Green,  administrators  de  bonis  non,  as  aforesaid^  made  or  returned  any  ap- 
praisement or  inventory  of  the  estate,  but  among  the  assets  which  came  suc- 
cessively into  their  hands  as  such  administrators  were  three  large  debts  due  to 
their  intestate,  the  said  Francis  J.  Thompson,  in  his  life-time,  viz. :  One  from 
R.  H.  Field  for  $4,000  principal,  one  from  Robeii;  Ward  of  $2,831  principal, 
and  one  from  Henry  Sliackleford  for  $2,609.  The  Field  debt  was  unsecured; 
though  in  1856,  when  James  W.  Green  qualified  as  administrator  d.  6.  n.  of 
the  estate,  R.  H.  Field,  the  debtor,  was  the  owner  of  60  or  75  slaves,  much 
stock,  and  other  personal  property,  and  remained  so  possessed  up  to  the  begin- 
ning of  the  war,  in  1861,  and  died  seized  and  possessed,  in  1864  or  1865,  of 
1,800  acres  of  land,  without  judgment  or  incumbrance  upon  it.  The  Ward  or 
Newby  debt  and  the  Shackleford  debt  were  amply  secured  by  deeds  of  trust 
upon  land.  In  1867,  the  deed  of  trust  on  the  tract  of  land  called  "  Cleveland. " 
which  secured  the  Shackleford  debt,  was  foreclosed  by  James  W.  Green,  the 
administrator  d.  b,  n,  of  Francis  J.  Thompson,  and  M.  G.  Shackleford,  (now 
Gibson,  wife  of  J.  C.  Gibson)  and  her  sister,  Lucy  Sinclair,  became  the  pur- 
chasers at  the  sale,  and  executed  their  bond  for  $4,402;  which  bond  was  at 
once  transferred  or  assigned  by  James  W.  Green,  administrator  d.  b.  n,  of 
said  Francis  J.  Thompson,  to  himself,  as  executor  of  John  C.  Green,  in  pay- 
ment of  a  debt  alleged  to  be  due  from  F.  J.  Thompson's  estate  to  John  C. 
Green,  a  former  administrator  d,  &.  n.  of  the  said  Thompson's  estate,  as  of 
April  4,  1860,  as  was  made  to  appear  by  the  ex  parte  settled  account  of.  the 
said  John  C.  Green,  administrator  d.  b.  n.,  made  by  the  said  James  W.  Green, 
administrator  d.  6.  n,  of  the  said  Thompson's  estate.  This  said  purchase- 
money  bond,  so  assigned,  was  secured  by  a  deed  of  trust  on  the  Cleveland 
tract  of  land,  dated  November  21,  1867.  In  September,  1884,  James  W. 
Green  having  died  in  April,  1884,  at  the  request  of  J.  Ambler  Brook,  (who, 
after  the  death  of  James  W.  Green,  executor,  had  qualified  as  administrator  d. 
6.  n.  of  John  Cook  Green,)  Jame.s  G.  Field,  the  trustee  in  the  deed  of  trust  of 
November  21, 1867,  from  M.  G.  and  L.  B.  Shackleford,  before  recited,  adver- 
tised the  Cleveland  land,  in  said  deed  of  trust  conveyed,  for  sale  at  public 
auction,  to  pay  the  aforesaid  purchase- money  bond  of  the  said  M.  G.  and  L. 
B.  Shackleford  for  $4,402,  which,  as  aforesaid,  had  been  assigned  and  trans- 
ferred by  James  W.  Green,  administrator  d,  6.  n.  of  F.  J,  Thompson's  estate, 
to  himself,  as  executor  of  John  Cook  Green,  deceased.  Samuel  W.  Thompson, 
the  appellee,  upon  seeing  or  learning  of  the  said  advertisement,  and  thereby 
for  the  first  time  being  informed  of  the  existence  of  the  Shackleford  debt,  filed 
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the  bill  in  this  suit,  in  his  own  right  as  distributee  of  the  estate  of  his  father, 
George  G.  Tliompson,  deceased,  and  as  the  sole  owner  of  the  estate  of  F.  J. 
Thompson,  deceased,  and  by  assignment  from  his  grandmother,  M.  H.  Thomp* 
son,  and  his  uncle.  F.  J.  Thompson,  Jr.,  and  his  mother,  S.  H.  Thompson, 
who  had  been  ail  the  while  ignorant  of  the  Shackleford  debt  against  James  G. 
Field,  trustee,  and  the  appellants,  J.  Ambler  Brook,  administrator  d.  6.  n. 
of  John  Cook  Green,  deceased,  Ann  S.  Green,  widow  and  executrix  of  James 
W,  Green,  deceased,  and  A.  McD.  Green.  Francis  J.  Thompson,  Jr*,  and 
others,  defendants,  praying  for  an  injunction  to  restrain  the  advertised  sale 
of  the  Cleveland  land,  and  that  the  assignment  of  the  Shackleford  bond  of 
$4,402  from  said  James  W.  Green,  administrator  d*  6.  n.  of  F.  J.  Thompson, 
to  himself,  as  executor  of  John  C.  Green,  might  be  set  aside  and  canceled; 
and  that  the  sale  of  complainant's  interest  in  the  estate  of  F.  J.  Thompson, 
deceased,  to  said  A.  McD.  Green,  be  also  set  aside;  and  that  John  C.  Green's 
estate  and  James  \V.  Green's  estate  be  required  to  account  for  the  many 
thousands  of  dollars  of  personal  property  of  the  estate  of  F.  J.  Thompson,  de- 
ceased, which  came  into  their  hands,  either  as  administrators,  attorneys,  or  as- 
signees; that  the  said  xlnn.  S.  Green,  executrix  of  Jamos  W.  Green,  be  required 
to  render  an  account  of  the  administration  of  James  W.  Green  upon  the  estate 
of  F.  J.  Thompson,  deceased;  and  that  the  estate  of  the  said  Green  be  sub- 
jected to  the  payment  of  the  Field  and  Kewby  debts,  and  the  value  of  the 
slaves  and  other  assets  of  the  estate  of  F.  J.  Thompson  which  went  into  the 
hands  of  the  said  administrator,  and  were  lost,  wholly  or  in  part,  by  the  laches 
and  negligence  of  the  said  administrator;  and  praying  for  general  relief. 
Upon  this  bill  an  injunction  was  awarded,  restraining  the  sale  of  the  Cleve- 
land land,  as  advertised,  until  the  further  order  of  the  court.  At  the  Novem- 
ber term,  1884,  of  the  said  circuit  court,  the  defendants  Ann  S.  Green,  execu- 
trix of  James  W.  Green,  deceased,  and  J.  Ambler  Brook,  administrator  d.  h. 
n.  of  John  C.  Green,  deceased,  and  A.  McDonald  Green,  filed  their  general  de- 
murrers and  answers  to  the  bill.  After  the  taking  of  a  number  of  depositions 
as  to  the  validity  of  the  sale  and  assignment  by  S.  W.  Thompson  of  all  his  in- 
terest in  the  estate  of  his  grandfather,  S.  J.  Thompson,  deceased,  to  A.  McD. 
Green,  that  question  was  settled  and  eliminated  from  the  case  by  the  entry  of 
an  order  of  voluntary  surrender  and  reassignment  by  the  said  A.  McD.  Green 
to  the  said  S.  W.  Thompson  at  the  March  term,  1885.  On  the  8th  day  of 
June,  1885,  the  court  entered  the  decree  complained  of:  ''On  consideration 
whereof,  the  court  declining  at  this  time  to  dissolve  said  injunction,  and  be- 
ing of  the  opinion  that,  under  the  circumstances  of  this  case,  lapse  of  time 
and  death  of  parties  do  not  bar  the  complainant  from  having  ordered  a  settle- 
ment of  the  fiduciary  accounts,  mainly  because  the  court  does  not  consider 
that  such  ati  account  has  ever  been  properly  settled,  doth  adjudge,  order,  and 
decree  that  it  be  referred  to  one  of  the  master  commissioners  of  this  court,  to 
take,  state,  and  report  an  account  of  F.  J.  Thompson's  several  administra- 
tion accounts  by  his  several  administrators,  and  also  a  distributee  account  of 
said  F.  J.  Thompson's  estate,  showing  what  sums  are  properly  chargeable  to 
each;  in  stating  which  accounts  said  master  commissioner  is  instructed  to  ac- 
cept as  true  the  items  of  payments  to  the  widow  and  distributees,  and  to  all 
the  other  items  of  the  ex  parte  account  settled  by  said  several  administrators 
except  James  W.  Green,  and  except  such  as  appear  on  their  face  to  be  erro- 
neous; the  court  being  of  opinion  that,  after  the  lapse  of  time,  it  would  be  im- 
proper to  permit  the  distributees  of  Francis  J.  Thompson,  deceased;  to  ques- 
tion the  items  of  payments  to  them,"  etc.  From  this  decree  the  defendants 
J.  Ambler  Brook,  administrator  d.  h.  n.  of  John  C.  Green,  and  Ann  S. 
Green,  executrix  of  James  W.  Green,  deceased,  appeal. 

The  decree  complained  of  is  not  a  final  decree,  and  it  decides  no  principle  or 
question  of  fact  controverted  in  the  cause,  or  put  at  issue  by  the  pleadings,  ex- 
cept to  say,  guarded.^y,  in  favor  of  the  appellants,  that  the  master  commiS' 
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sioner  is  instructed  to  accept  as  true  the  items  of  payments  to  the  widow  and 
distributees,  and  all  the  other  items  in  the  ex  parte  accounts  of  the  adminis- 
trators; "that,  after  the  lapse  of  time,  it  would  be  improper  to  permit  the  dis- 
tributees of  F.  J.  Thompson,  deceased,  to  question  the  items  of  payment  to 
them."  The  decree  does  not  perpetuate  tlie  injunction;  it  only  declines  for 
the  time  being  to  dissolve  it,  and  to  dismiss  the  bill  out  and  out,  for  all  its 
scope  and  purposes.  Tlie  bill  called  upon  J.  Ambler  Brook,  administrator  d, 
b.  n,  of  John  C.  Green,  to  show  his  title  to  the  Shack leford  bond,  which  was 
an  asset  belonging  to  the  estate  of  F.  J.  Xiiompson.  deceased;  and  to  do  this, 
in  his  answer,  he  preferred  the  ex  parte  settled  accounts  of  J.  C.  Green,  ad- 
ministrator d.  h,  n.  of  F.  J.  Thompson,  deceased,  made  by  himself  in  his  life- 
time, and  by  James  W.  Green,  his  executor,  many  years  after  his  death,  by 
which  it  is  made  to  appear  that  tlie  estate  of  F.  J.  Thompson  was  indebted  to 
the  estate  of  J.  C.  Green;  and  then,  to  meet  this  indebtedness,  lie  also  pre- 
ferred the  assignment  of  the  said  bond  by  James  W.  Green,  administrator  d. 
b,  n.  of  F.  J.  Thompson,  deceased,  to  himself,  as  executor  of  J.  C.  Green. 
The  bill  alleged  that  this  assignment  w^as  invalid,  not  only  because  of  the  in- 
competency of  J.  W.  Green,  administrator  d,  b.  w.  of  F.  J.  Thompson,  de- 
ceased, to  make  the  assignment  to  himself,  as  executor  of  J.  C.  Green,  de- 
ceased, but  also  because,  in  fact,  no  debt  existed  as  due  from  the  estate  of  ^. 
J.  Thompson,  deceased,  to  the  estate  of  J.  C.  Green,  deceased. 

Upon  the  face  of  the  accounts  relied  on  by  the  appellants  to  maintain  the 
existence  of  the  debt,  ic  is  manifest  that  they  are  erroneous,  and  not  what 
they  purport  on  their  face  to  be.  Although  the  account  there  is  an  improper 
and  unlawful  intermingling  of  the  executorial  and  distributee  accounts.  The 
settled  accounts  of  J.  C.  Green,  administrator  d.  b.  n,  of  F.  J.  Thompson,  de- 
ceased, extending  from  1855  to  1860,  while  they  show  the  administration  of 
assets  to  the  amount  of  $10,000  or  $11,000,  embrace  items  amounting  to  less 
than  $2,000,  which  are  properly  chargeable  in  an  executorial  account;  and 
all  the  residue  is  an  account  of  payments  or  advancements  made  to  the  re- 
spective distributees.  An  examination  of  the  first  settlement  of  J.  C.  Green, 
administrator  d.  b.  n.  of  F.  J.  Thompson,  shows*  on  its  face,  that  during  the 
year  ending  June  16, 1856,  he  received,  in  cash  assets  of  the  estate, $2,922.93, 
and  paid  out  for  the  estate  a  few  small  bills,  aggregating  $243.44,  leaving  a 
balance  due  the  estate  by  him,  as  administrator,  of  $2,679.49.  All  the  other 
items  of  charges  consist  of  advancements  to  the  widow,  or  for  her  use  and 
benefit,  and  to  G.  C.  Thompson,  a  son  and  distributee  of  the  decedent,  and 
there  is  a  mistake  in  adding  the  charges  of  a  $1,000  against  the  estate,  and 
in  favor  of  the  administrator  d.  6.  n.  The  account  settled  for  the  year  end- 
ing June,  16,  1857,  shows  receipts  in  cash  by  the  administrator,  assets  of  the 
estate,  amounting  to  $4,623.3-J,  and  paid,  during  the  time,  debts  of  the  estate 
aggregating  $322.40,  (all  the  other  payments  were  advancements  to  distrib- 
utees;) leaving  a  balance  due  the  estate  by  the  administrator  d.  6.  n„  J.  C. 
Green,  of  $4,300.93.  The  third  settlement  as  administrator  d.  6.  7j.,  for  the 
year  ending  June  16,  1859,  shows  that  during  that  year  he  received  in  cash, 
as  assets  of  his  decedent's  estate,  $1,216.93,  and  paid  out  debts  due  by  the 
estate  aggregating  $115.14;  leaving  a  balance  due  the  estate  by  the  adminis- 
trator of  $1,201.79  for  that  year.  These  are  all  the  accounts  which  J.  0. 
Green,  as  administratoi  d.  b,  n.  of  F.  J.  Thompson,  laid  before  the  judiciary 
commissioner  of  Culpeper  county.  He  died  in  1859,  and  these  accounts,  ex 
partet  show  that  he  was  at  his  death  largely  indebted  as  administrator  to  the 
estate  of  his  intestate.  It  is  admitted  that  F.  J.  Thompscm,  deceiised,  was 
not  indebted  at  the  time  of  his  death  to  J.  C.  Green;  and  the  debt  claimed 
against  his  estate  is  not  by  reason  of  any  obligation  incurred  in  his  life-time, 
but  is  made  to  appear  by  an  ex  parte  settleruent  of  J.  C.  Green's  administra- 
tion accounts  made  by  James  W.  Green  for  the  year  ending  June  16,  1860, 
as  executor  of  J.  G.  Green.     It  is  alleged  in  the  bill  that,  if  this  debt  did  not 
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exist  at  all,  it  was  due  from  the  distributees  of  the  estate  of  F.  J.  Thompson 
for  advancements  made  to  them  by  J.  C.  Green,  administrator  d.  6.  7i.,  and 
was  not  a  debt  due  by  the  estate;  and  this  is  manifest  from  the  face  of  the 
ex  parte  accounts  upon  which  appellants  rely.  And  it  is  further  insisted,  in 
the  bill,  that  whatever  debt  did  exist  was  paid  off  in  full  by  the  said  distrib- 
utees by  the  proceeds  of  the  sale  of  the  house  and  lot  in  the  town  of  Gulpoper. 
$4,000,  received  by  J.  C.  Green,  and  nowhere  accounted  for  by  him,  or 
charged  to  him  by  James  W.  Green,  executor,  in  the  accounts  settled  for  him 
as  aforesaid.  The  accounts,  ex  parte,  brought  forward  by  the  appellants  in 
their  answer  to  show  their  title  to  the  Shackleford  debt,  are  plainly  and  un- 
deniably erroneous  on  their  face,  showing  that  whatever  indebtedness,  if  any, 
existed  to  the  estate  of  J.  C.  Green,  administrator  d.  b.  n,  of  F.  J.  Tliomp- 
son's  estate,  arise,  not  from  payments  or  advancements  made  by  liim  for  or 
on  account  of  the  estate  which  he  represented,  but  on  account  of  advance- 
ments made  to  one  or  more  of  the  distributees;  and  the  court  properly  directs, 
in  its  decree,  a  restatement  of  the  administration  acccTUnts  in  the  mode  re- 
quired by  law,  keeping  tlie  executorial  and  distributee  accounts  separate, 
showing  what  fund  was  in  hand  for  distribution,  and  how  the  same  had  been 
distributed,  and  merely  rearranging  the  items  and  charges  in  tlie  account 
(without  falsifying  or  rejecting  one  of  them)  in  their  proper  order,  so  as  to 
enable  the  court  to  ascertain  whether  or  not,  in  point  of  fact,  the  estate  of  F. 
J.  Thompson,  deceiised,  did  owe  anything  to  the  estate  of  J.  C.  Green  at  the 
time  of  the  assignment  of  the  Shackleford  bond  by  James  W.  Green,  admin- 
istrator  d.  h.  n.  of  Thompson's  estate,  to  himself,  as  executor  of  John  C. 
Green,  deceased. 

The  court  below  declared,  what  is  palpable  from  the  record,  that  no  proper 
account  of  the  administration  of  J.  C.  Green,  administrator  d.  6.  n.  of  F.  J. 
Thompson's  estate,  had  ever  been  settled,  and  the  order  of  reference  was  ab- 
solutely necessary,  in  the  interest  of  truth  and  justice.  No  harm  or  prejudice 
can  be  done  to  the  estate  of  John  C.  Green,  eitlier  by  his  death  or  lapse  of 
time,  by  this  decree.  Not  a  single  Item  is  to  be  stricken  from  or  added  to  the 
account,  and,  by  the  terms  of  the  dtcree  itself,  tiie  distributees  are  forbidden 
to  gainsay  a  single  item  of  payments  made  to  them,  and  the  estate  of  J.  C, 
Green  cannot  be  deprived  of  a  single  item  of  credit  which  appears  in  the  ac- 
count. It  may  be  that  J.  C.  Green,  the  administrator  d.  6.  n,  of  F.  J.  Thomp- 
son's estate,  had  overpaid  or  improvidently  made  advancements  to  the  dis- 
tributees; and  it  may  be,  as  charged  in  the  bill,  that  J.  C.  Green  had  fully  re- 
imbursed himself  for  those  advancements  by  the  retention  of  the  proceeds  of 
sale  of  the  town  house  and  lot  in  Culpeper,  for  which,  it  is  alleged,  he  has  no- 
where accounted;  but,  whatever  the  facts  as  to  this  may  be,  these  overpay- 
ments or  advancements  to  the  distributees  could  not  be  properly  charged  to, 
or  paid  out  of,  the  general  assets  of  the  estate  in  the  hands  of  the  adminis- 
trator. In  such  case  the  debt  is  one  against  the  distributees  personally,  for 
which  the  administrator  may  retain  the  distributive  ascertained  share  of  the 
distributee  so  overpaid;  but  the  executorial  account  and  the  distributee  account 
must,  by  law  and  by  necessity,  be  kept  and  stated  separate  and  distinct,  and  it 
was  manifestly  improper  to  apply  the  general  assets  of  the  estate  in  recoup- 
ment of  the  debt  created  by  advancements  to  the  distributees.  And  this  is 
specially  true,  if,  as  contended  by  the  appellant  in  his  petition,  that  tliis 
Shackleford  debt,  an  asset  belonging  to  the  estate  of  F.  J.  Thumpson,  de- 
ceased, had  been  set  apart  for  the  widow  and  distributee  of  the  decedent.  If 
this  Shackleford  debt  had  been  set  apart  for,  and  belonged  to,  Mrs.  M.  II. 
Thompson,  (as  the  appellant's  state,  and  strenuously  insist  in  their  answer,) 
then  by  what  authority  did  the  administrator  d.  b.  n,  of  F.  J.  Thompson's 
estate,  who  held  it  in  liis  representative  character,  in  trust  for  her,  assign  it 
in  1867  to  himself,  as  executor  of  J.  C.  Green,  to  pay  a  debt  due  (even  il  such 
weie  the  admitted  fact)  by  Thompson's  estate  to  J.  C.  Green's  estate?    ^Xj)- 
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pellee  is  the  assignee  of  this  debt,  and  he  is  entitled  to  have  the  estate  of  F.  J. 
Thompson,  deceased,  properly  settled,  to  ascertain  whether  his  assignor,  Mrs. 
M.  H.  Thompsoii,  had  received  her  proper  distributive  share  of  the  estate  of 
her  husband,  more  or  less;  and  the  same  may  be  said  of  the  appellee,  as  as- 
signee of  F.  H.  Thompson,  and  distributee  of  his  father,  J.  C.  Thompson, 
deceased.  And  if,  by  the  settlements  of  a  separate  and  proper  distributee 
account,  it  should  appear  that  one  of  the  distributees  had  been  overpaid,  then 
tlie  appellee,  as  assignee  of  such  a  one,  cannot  be  called  on  to  refund  such 
overpayment  out  of  the  funds  vrhich  may  be  due  him  as  assignee  of  another 
distributee.  He  could  only  be  called  on  to  refund  as  distributee  of  his  father, 
G.  C.  Thompson,  deceased,  and  then  only  to  the  extent  of  assets  descended. 
The  appellee,  though  sole  owner  of  the  estate  of  F.  G.  Thompson,  deceased, 
yet  holds  the  estate  in  different  rights;  and  it  is  as  much  to  his  interest  and 
his  right  to  have  these  administration  accounts  restated  and  reformed,  by 
proper  classification  of  separate  executorial  and  distributee's  accounts,  as  if 
the  several  distributees  were  suing  in  their  own  right. 

The  appellants  concede  that  the  assets  which  went  into  the  hands  of  the 
several  administrators  of  the  estate  of  F-  J.  Thompson,  deceased,  were  at 
least  $21,000,  independent  of  the  slaves.  Mrs.  M.  H.  Thompson,  tlie  as- 
signor of  appellee,  was  entitled  to  one-third  of  this.  $7,000,  as  of  1856;  yet  the 
accounts  show  that  during  a  period  of  nearly  30  years  she  has  received  from 
her  husband's  estate  a  sum  less  than  $5,000.  But  it  is  strenuously  urged  by 
the  appellants  that  the  right  of  appellee  to  call  in  question  the  assignment  of 
the  Shackleford  bond,  as  before  said,  or  to  reopen  the  settled  accounts  of  J. 
G.  Green  and  James  W.  Green,  as  represenUitives  of  the  estate  of  F.  J. 
Thompson,  is  now  barred  by  statute  of  limitations,  or  lost  by  appellee's  laches 
or  neglect.  We  know  of  no  statute  of  limitations  that  applies,  in  terms,  to 
the  circumstances  of  this  case;  and  the  equitable  doctrine  of  laches  is  not  an 
inexorable  rule  of  law^,  but  is  governed  by  the  special  circumstances  of  each 
case.  Lamar  v.  Hale,  79  Va.  148,  164.  'in  the  case  of  Morriaon^s  Ex'r  v. 
Hounholder^ 8  Adm'r^  Id.  631,  the  defense  was  founded  upon  lapse  of  time, 
and  alleged  laches  of  the  appellees;  and  in  that  case  the  court  said:  "It  is 
true  that  equity  will  not  lend  its  aid  to  enforce  stale  demands,  when  by  rea- 
son of  the  death  of  parties,  or  loss  of  papers,  or  from  other  circumstances, 
there  can  no  longer  be  a  safe  determination  of  the  controversy;  but  such 
circumstances  do  not  exist  in  the  present  case.  The  transactions  in  question 
have  not  become  obscured  by  lapse  of  time;  ♦  ♦  *  the  evidence  to  en- 
able the  court  to  do  justice  between  the  parties  have  not  been  lost."  Es- 
toppel from  acquiescence  must  rest  upon  actual  knowledge  of  the  wrongful 
act,  its  injurious  effects  and  unreasonable  delay.  2  Pom.  Eq.  817;  2  Perry, 
Trusts,  §  849;  Rowe  v.  Bentley,  29  Grat.  763;  Nelson  v.  Carrington,  4  Munf. 
332-348.  Now,  what  are  the  facts  of  this  case  as  disclosed  by  the  record, 
and  what  the  direction  and  decree  complained  of?  From  1855  down  to  1883, 
all  the  parties  interested  in  the  estate  were  non-residents  of  the  state  of  Vir- 
ginia, and  had  no  knowledge  of  what  was  going  on  in  the  administration  of 
the  estate.  One  of  them,  F.  J.  Thompson,  resided  in  Africa;  another, 
George  C.  Thompson,  father  of  the  appellee,  resided  in  Maryland;  and  F.  H. 
Thompson  had  not  been  in  Virginia  for  27  years.  Greorge  C.  Thompson  died 
in  1874,  and  Mrs.  M.  H.  Thompson  became  non  compos  mentis  from  age. 
As  soon  as  S.  W.  Thompson,  the  child  and  heir  of  George  C.  Thompson,  be- 
came of  age  and  became  cognizant  of  his  rights,  he  brought  this  suit.  He  is 
before  the  court,  not  only  as  distributee  of  George  C.  Thompson,  but  as  as^ 
signee  of  F.  J.  Thompson  and  M.  H.  Thompson ;  and  the  evidence  shows  thai 
none  of  the  Thompsons  knew  of  or  suspected  the  assignment  of  the  Shackle- 
ford  debt  by  J.  W.  Green,  administrator  d.  6.  n.  of  F.  J.  Thompson's  estate, 
to  himself,  as  executor  of  J.  Cook  Green,  until  the  Cleveland  farm  was  ad- 
vertised for  sale  to  pay  a  debt  alleged  to  be  due  to  the  estate  of  J.  G.  Green, 
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deceased,  by  the  estate  of  his  intestate,  F.  J.  Thompson,  deceased,  by  J. 
Ambler  Brook,  administrator  c2.  b,  n,  of  said  J.  C.  Green,  deceased.  Neither 
George  C.  Thompson,  nor  J.  G.  Green,  administrator  d,  h.  n„  nor  J*  W. 
Green,  administrator  d.  &.  n.  of  the  estate  of  F.  J.  Thompson,  ever  made  or 
retamed  any  inventory  of  the  said  estate,  by  which  the  parties  interested 
could  know  or  find  out  what  assets — choses  in  action,  or  other  property — ^had 
come  into  their  hands,  respectively;  and  when  the  appellee  S.  W.  Thompson, 
upon  attaining  his  majority,  came  to  Virginia,  and  sought  information  from 
J.  W.  Green,  administrator  d.  h.  n.  of  F.  J.  Thompson's  estate,  he  was  in- 
formed by  the  said  J.  W.  Green  that  all  the  estate  of  F.  J.  Thompson,  de- 
ceased, consisted  of  two  debts,  the  Field  and  the  Newby  debts,  (and  these 
subject  to  the  debts  due  by  the  estate,)  while  he  was  never  informed  or  in 
any  way  advised  of  even  the  existence  of  the  Shackleford  debt  as  an  asset 
of  the  said  estate.  John  0.  Green,  an  attorney  at  law  at  Culpeper,  was  the 
counsel  of  F.  J.  Thompson  in  his  life-time,  and  counsel  for  his  estate,  and 
his  personal  representative,  after  the  administrator  George  G.  Thompson  re- 
signed; and  he  had  charge  of  the  real  estate,  and  paid  taxes  and  insurance 
thereon.  When  he  died,  in  I860,  James  W.  Green,  his  brother  and  partner, 
qualified  as  his  executor,  and  as  administrator  d.  6.  n.  (in  the  third  degree) 
of  the  estate  of  F.  J.  Thompson,  deceased.  He  in  1860  settles  an  ex  parte 
account,  not  of  his  own  administration,  but  of  the  administration  of  J.  0. 
Green,  the  former  administrator  d.  h.  n.  of  F.  J.  Thompson's  estate;  another, 
in  1867,  as  administrator  d.  6.  7i.  of  F.  J.  Thompson's  estate,  assigns  to  him- 
self, as  executor  of  J.  C.  Green,  deceased,  the  Shackleford  bond, — an  asset  in 
his  hands  belonging  to  F.  J.  Thompson's  estate, — to  pay  an  alleged  indebted- 
ness from  the  estate  of  F.  J.  Thompson  to  the  estate  of  J.  C.  Green,  made,  if 
made,  by  heavy  overpayments  advanced  to  the  distributees  of  F.  J.  Thomp- 
son's estate,  after  the  death  of  the  said  F.  J.  Thompson,  by  the  said  J.  C. 
Green,  former  administrator  d.  6.  n.  of  the  estate  of  the  said  decedent. 

An  administrator  d.h.n*  is  not  responsible  for  the  administration  of  a 
former  administrator,  nor  of  a  former  administrator  d.  b.  n,;  nor  can  he  cnli 
him  to  account,  or  sue  for  a  devastavit.  There  is  no  privity  between  them, 
{Rives  V.  Fatty,  43  Miss.  338;  Beall  v.  New  Mexico,  16  Wall.  535;  Carrick  v. 
Carrick,  23  N.  J.  Eq.  364;)  and  the  reason  and  principle  of  this  established 
rule  of  law  would  forbid  James  W.  Green,  as  executor  of  John  C.  Green,  to 
settle  the  administration  accounts  of  John  C.  Green,  a  former  administrator 
d.  6.  n.  of  F.  J.  Thompson's  estate,  as  established  by  this  ex  parte  settlement 
an  apparent  indebtedness  against  Thompson's  estate  in  favor  of  J.  C.  Green's 
estate,  arising  out  of  alleged  overpayments  by  said  J.  C.  Green,  administrator 
d.  b,  n.  of  the  estate,  to  the  distributees  of  the  estate,  and  then  by  his  own 
assignment,  as  administrator  d.  b.  n.  of  Thompson's  estate,  to  himself,  as 
executor  of  J.  G.  Green,  former  administrator  d,  b.  n.  of  Thompson's  estate, 
undertake  to  recoup  these  asserted  apparent  overpayments  to  one  or  more  of 
the  distributees  of  the  estate.  If  an  administrator  make  advances  to  the  dis- 
tributees of  'his  decedent's  estate,  he  does  so  at  his  own  risk,  and,  if  he  have 
not  taken  refunding  bonds,  no  subsequent  administrator  can  recoup  for  him 
out  of  the  decedent's  estate.  The  only  remedy,  in  such  case,  would  be  a 
chancery  suit  against  the  heirs  and  distributees  so  ovei-paid. 

The  authorities  relied  on  by  counsel  for  appellants  (1  Lomax,  Ex'rs,  414; 
Morrow  v.  Peyton^  8  Leigh,  54;  Harvey^s  Ex'rs  v.  Steptoe,  17  Grat.  289; 
Caskies  Ex'rs  v.  Harrisout  76  Va.  85)  sustain  the  proprosition  that  when 
the  same  person  is  representative  of  two  persons,  one  of  w^om  has  died  in- 
debted to  the  other,  he  may  retain  out  of  the  assets  in  his  hands,  as  repre- 
sentative of  the  estate  of  his  debtor,  to  pay  the  debt  due  to  the  creditor  es- 
tate; which  debt  W2<b  created,  recognized,  or  established  before  the  two  estates 
came  into  the  hands  of  the  common  administrator.  But  this  is  not  that  case, 
and  it  would  be  canning  the  doctrine  of  retainer  very  dangerously  far  to  per- 
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mit  an  administrator  d.  5.  n.  in  the  third  degree,  as  executor  of  an  adminis- 
trator d.  6.  n.  in  the  second  degree,  to  settle  an  ex  parte  account  of  that  for- 
mer administrator  d.  6.  n.  in  the  second  degree,  and  establish  an  indebtedness 
from  the  estate  in  the  first  degree  to  the  estate  of  the  former  administrator 
d,  6.  n.  in  the  second  degree  by  settlements  which  show  on  their  face  that 
the  apparent  indebtedness  was  not  chargeable  to  the  administration  or  execu- 
torial account,  but  to  the  distributee  account,  if  at  all,  and  then,  as  admin- 
istrator d.  6.  n.  of  the  estate  in  the  first  degree,  to  assign  to  himself  the  gen- 
eral assets  of  his  estate  in  the  first  degree  to  pay  the  estate  of  the  administra- 
tor d,  6.  n.  in  the  second  degree.  But,  be  tliis  as  it  may,  the  decree  appealed 
from  does  not  decide  the  question  of  the  validity  of  the  challenged  iissign- 
ment.  The  bill  denies  the  existence  of  the  alleged  indebtedness  of  F.  J. 
Thompson's  estate  to  the  estate  of  J.  C.  Green,  and  alleges  that,  if  such  debt 
exist  at  all,  it  was  due  from  the  distributees  of  the  estate  of  F.  J.  Thompson 
for  advancements  made  to  them  by  J.  C.  Green,  the  administrator  d.  h,  n., 
and«  to  enable  the  court  to  decide  this  important  issue  of  fact,  the  master 
commissioner  is  directed  to  reform  the  accounts,  and,  without  altering  or  re- 
jecting a  single  item  of  cre<lit  to  the  estate  of  J.  G.  Green,  to  separate  and 
properly  classify  the  administration  and  the  distributee  accounts,  improperly 
intermingled  and  merged  upon  the  face  of  the  accounts  preferred.  It  is  true 
that  J.  C.  Green  and  J.  W.  Green  have  both  departed  this  life,  but  there  is 
no  suggestion  of  any  loss  of  papers  or  other  evidence;  on  the  contrary,  the 
record  discloses  the  fact  that  they  have  been  preserved,  and  are  filed  as  ex- 
hibits with  the  answers.  Appellee  accounts  for  the  delay  in  bringing  his  suit 
by  infancy,  non-residence,  and  want  of  notice  and  knowledge;  and  the  ap- 
pellants have  possession  of  all  the  papers  throwing  any  light  upon  the  subject 
of  investigation. 

For  the  foregoing  reasons  I  think  that  the  decree  appealed  from  is  right, 
and  I  am  constrained  to  dissent  from  the  opinion  of  the  majority  of  the 
court. 


(84  Va.  317)  ^  -. 

Commonwealth  c.  Larkin. 
{Supreme  Court  of  Appeals  of  Virginia.    February  16, 1S88.) 

COKBTITCTIONAL  LaW— LICENSES— SaLK  OF  VIRGINIA  COUPONS. 

Act  Assem.  Va.  a  450.  $  65,  prohibit!  Dg  the  sale  of  tax-receivable  coupons  from 
the  bonds  of  the  state  of  Virginia  witliout  a  special  license,  held  constitutional;  fol- 
lowing Com.  v.  Maury,  1  S.  E.  Rep.  185. » 

Error  to  the  corporation  court  of  Lynchburg. 
/2.  A.  Ayers,  Atty.  Gen.,  for  commonwealth. 

Fauntleroy,  J.  This  is  a  writ  of  error  to  the  judgment  of  the  corpora- 
tion court  of  the  city  of  Lynchburg,  rendered  on  the  12th  day  of  February, 
1887.  The  record  in  the  case  shows  that  the  defendant  in  error,  W.  W.  LaV- 
kin,  was,  on  the  3d  day  of  February,  1887,  in  the  corporation  court  of  the  city 
of  Lynchburg,  indicted  for  selling  tax-receivable  coupons  cut  from  the  bonds 
of  Virginia,  without  having  obtained  the  special  license  required  and  pre- 
scribed by  section  65,  c.  450,  Acts  Assem.  1883-84,  p.  590.  On  the  12tii  day 
of  February,  1887,  the  case  came  on  to  be  heard  in  tlie  corporation  court  of 

>  Respecting  other  legislation,  considered  with  respect  to  the  constitutional  inhibi- 
tion against  impairing  the  obli^tion  of  contracts,  see  Seibert  v.  U.  S^  7  Sup.  Ct.  Rep. 
1190;  Water  Co.  v.  Borough  of  Easton,  Id.  916;  Water-Works  Co.  v.  Water- Works  Co., 
Id.  405:  Fisk  v.  Police  Jury,  6  Sup.  Ct.  Rep.  831,  and  note;  Bridge  Co.  v.  Railway  Co., 
(Pa.)  8  Atl.  Rep.  233;  State  v.  Jersey  City,  (N.  J.)  Id.  123;  State  v.  Railroad  Co.,  (N.  J.) 
7  Atl.  Rep.  826,  note;  Railroad  Co.  v.  City  of  Savannah, 30  Fed.  Rep.  646,  WiUis  v.  Mil- 
ler,  29  Fed.  Rep.  288;  Gas-Light  Co.  v.  City  of  Saginaw,  28  Fed.  Rep  529,  and  note. 
Com.  V.Maury,  (Va.)  IS.  E.  Rep.  185;  Com.  v.  WeUer,  Id.  102 ;  Com.  v.  Jones,  Id.  84,  and 
note;  Bockover  v.  Superintendent,  (Mo.)  8  8.  W.  Rep.  833;  Tait's  Ex'r  v.  Asylum,  (Va. » 
4  S.  K.  Rop.  697. 
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the  city  of  Lynchburg,  and  on  motion  of  the  defendant,  W.  W.  Larkin,  the 
court  quashed  the  indictment,  on  the  ground  that  the  act  of  assembly  on 
which  it  was  founded  is  in  conflict  with  and  repugnant  to  the  constitution  of 
the  state  of  Virginia,  and  with  the  constitution  of  the  United  States,  and 
therefore  void.  On  the  17th  day  of  the  same  term  of  the  said  court,  the  at- 
torney for  the  commonwealth  moved  the  court  to  reconsider  its  opinion  and 
order  quashing  the  said  indictment,  and  to  reinstate  it,  which  motion  the 
couit  overruled ;  to  which  ruling  the  commonwealth  excepted. 

The  case  is  in  every  respect  precisely  similar  to  the  case  of  Con^.  v.  Maury. 
recently  decided  by  this  court,  and  reported  in  1  S.  £.  Bep.  185.  In  that  case 
it  was  declared:  **This  court  is  of  opinion  that  the  statute  of  1883-84,  under 
which  the  indictment  in  this  case  was  found,  is  constitutional  and  valid,  and 
that  the  judgmeut  of  the  hnstings  court,  quashing  that  indictment,  is  erro- 
neous, and  must  be  reversed  and  annulled,  and  the  case  remanded  to  said 
court  for  further  proceedings  in  couformity  with  the  law  and  the  views  herein 
expressed."  This  is  an  explicit  and  unqualified  decision  of  this  court  sustain- 
ing the  constitutionality  of  the  act  of  assembly,  (1883-84,  page  590,)  under 
which  the  judgment  in  this  case  against  the  defendant  in  error,  W.  W.  Lar- 
kin, was  found;  and  it  absolutely  rules  this  case.  The  judgment  of  the  cor- 
poration court  of  the  city  of  Lynchburg  declaring  the  act  of  assembly  of 
1883-84,  (page  590,)  unconstitutional  and  void,  and  quashing  the  indictment 
In  this  case,  is  wholly  erroneous,  and  is  hereby  reversed  and  annulled,  and  the 
case  is  remanded  to  the  said  corporation  court  with  instnictiqns  for  further 
proceedings  in  conformity  to  law  and  the  opinion  of  this  court.    Reversed. 


(84  Va.   634) 

BucKEB*s  Adm'bs  V.  Moss  et  €U. 

{Supreme  Cowrt  of  Appeals  of  Virginia.    March  15, 1888.) 

Fraudulent  Convey ancbs—Agrbsment  to  Purchase  Grantor's  Debts— Sharing 
Discounts. 

A  person  deeded  his  land  to  another  for  the  purpose  of  securing  an  agreement 
whereby  the  grantee  was  to  purchase  outstanding  claims  against  the  grantor,  and 
resell  them  to  the  grantor,  sharing  with  him  any  discount  on  them  which  he  might 
obtain.  Held,  that  it  was  a  fraudulent  conveyance  as  to  his  creditors,  and  should 
be  set  aside. 

Appeal  from  corporation  court  of  Lynchburg. 

Action  in  equity,  brought  by  Sallie  C.  Moss  agtunst  the  administrators  of  C. 
H,  Kucker,  to  subject  certain  lands  conveyed  by  her  husband  in  his  life-time 
to  her  dower  interest  Afterwards  certain  of  the  husband's  creditors  inter- 
vened* and  sought  to  have  the  conveyances  set  aside  on  the  ground  that  they 
were  made  in  fraud  of  creditors.  Kucker's  administrators  appealed  from  the 
decree  of  the  court,  and  the  creditors,  as  appellees,  assign  error  under  a  rule 
of  the  court. 

W.  V.  Wilson,  Jt.y  and  E.  C.  Burks,  for  appellants.  Kirhpatrick  A  Black* 
ford,  for  appellees. 

Lacy,  J.  This  is  an  appeal  from  a  decree  of  the  corporation  court  of  Lynch- 
burg,  rendered  on  the  9th  day  of  November,  1886.  On  the  23d  of  April,  1884, 
Sallie  0.  Moss,  the  widow  of  one  J.  8.  Moss,  deceased,  brought  her  suit  to  en- 
join the  trustees  in  certain  deeds  made  by  her  husband  in  his  life-time,  to 
which  she  was  no  party,  from  selling  the  real  estate  conveyed  therein,  until 
her  dower  had  been  assigned  her  in  the  said  real  estate,  or  properly  commuted. 
In  the  progress  of  the  suit  the  deeds  were  attacked  by  the  creditors  of  J.  S. 
Moss,  deceased,  as  fraudulent  in  fact,  and  void  as  to  creditors.  The  first  deed 
was  made  on  November  12,  1875,  to  secure  the  appellants'  intestate,  C.  H 
Rucker,  as  the  accommodation  indorser  of  tw^o  negotiable  notes  given  by  J.  S. 
Moss,  of  8750  each.     In  tlie  progress  of  the  cause  these  notes  were  proved  to 
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have  been  fully  paid  off.  The  second  deed  was  made  on  the  30th  day  of  No- 
vember, 1875,  to  secure  the  payment  to  Bucker  of  a  debt  alleged  to  be  due  him 
by  Moss,  of  $1,850.  The  circumstances  preceding  the  execution  of  this  deed 
were  these:  J.  S.  Moss  was  a  partner  in  a  mercantile  firm  known  as  Moss  & 
Hocke,  which  firm,  being  Indebted  to  insolvency,  failed,  and  suspended  busi- 
ness, and  Moss  purchased  the  stock  of  goods,  etc.,  from  Rocke  at  the  sum  of 
84,500,  before  the  failure  was  announced  or  made  public  by  suspension.  Moss 
executed  for  this  purchase  the  two  $750  notes,  making  $1,500,  and  paid  in 
cash  $3,000.  This  was  borrowed  from  the  firm  of  Hamner  &  Wright,  the  said 
Hamner  &  Wright  to  become  partners  upon  theibafiis  of  this  amount  of  capital 
put  in  by  them.  Shortly  Moss  sold  out  to  Hamner  &  Wright,  .and  became 
their  agent  in  the  conduct  of  the  business.  Moss  then,  not  owing  Rucker 
anything  but  the  $1,500  iabove mentioned, which  was  already  secured,  executed 
the  bond  of  $1,850,  not  a  dollar  of  which  was  a  subsisting  debt.  The  condi- 
tion of  the  bond  was  as  follows:  '*The  condition  of  the  above  obligation  is 
such  that,  whereas  the  said  Rucker  has  purchased,  and  intends  further  to  pur- 
chase, certain  unpaid  debts,  notes,  etc.,  of  Moss  &  Rocke,  and  whereas  the 
said  Moss  desires  to  take  in  and  pay  off  the  same,  and  the  said  Rucker  has 
agreed  to  let  him  take  up  the  same  from  him,  and  to  allow  in  favor  of  said 
Moss  one-half  of  the  discount  which  the  said  Rucker  may  get  from  the  credit- 
ors of  Moss  &  Rocke, — that  is  to  say,  if  the  said  Rucker  can  purchase  debts  of 
Moss  &  Rocke  for  fifty  cents  on  the  dollar,  he  will  allow  said  Moss  to  take 
them  at  seventy-five  cents  on  the  dollar,  or  at  like  rate;  whatever  rate  of  dis- 
count  said  Rucker  can  obtain,  he  will  allow  one-half  thereof  in  favor  of  said 
Moss.  Now,  if  said  Moss  shall  well  and  truly  take  up  such  debts  as  said 
Rucker  may  purchase  of  Moss  &  Rocke,  not  exceeding  $1,850,  with  interest 
on  the  same  at  the  rate  of  8  per  centum  per  annum,  on  or  before  the  30tli  day 
of  June,  1876,  and  shall  pay  all  sums  of  money  advanced  to  him  by  said  Rucker 
with  like  rate  of  interest,  then,"  etc.  The  corporation  court  held  this  deed 
not  fraudulent  and  void,  but  a  valid  obligation,  except  as  to  the  interest, which 
was  held  to  be  usurious,  and  wholly  disallowed.  From  this  decree  Rucker's 
administrators  appealed,  because  their  interest  had  been  disallowed,  and  the 
two  notes  of  $750  each  held  to  have  been  paid  and  extinguished.  The  appel- 
lees, the  creditors  of  Moss  &  Rocke,  assign  as  error  under  rule  9  of  this  court, 
that  the  corporation  court  erred  in  sustaining  the  validity  of  the  deed  of  No- 
vember, 1875,  and  the  bond  secured  thereby. 

We  will  first  consld^  the  assignment  of  error  by  the  appellees.  The  object 
of  the  deed  in  question  was  plainly  this:  A  lien  was  put  upon  thelotin  Lynch- 
burg of  J.  S.  Moss,  which  would  cover  its  value,  for  a  debt  that  had  no  exist- 
ence. This  would  deter  suits  by  creditors;  and  the  creditors,  as  the  evidence 
shows,  were  told  by  Moss  that  he  was  entirely  insolvent,  and  could  pay  noth- 
ing, while  Rucker  sat  ready  at  the  door,  and  Moss  said  to  each  one,  after  re- 
fusing payment  and  pleading  insolvency:  "It  may  be  Col.  C.  H.  Rucker  there 
may  do  something  for  you."  Upon  application,  Rucker  made  terms  at  50 
cents  on  the  dollar;  one-half  of  which  discount  was  secretly  bargained  for  by 
the  real  debtor.  Thus  were  some  of  the  creditors  of  Moss  paid  off.  That  this 
deed  was  fraudulent  in  fact, — actually  fraudulent, — devised  by  Moss  and 
agreed  to  by  Rucker,  for  a  compensation,  for  the  purpose  to  hinder,  delay,  and 
defraud  the  creditors  of  Moss,  is  made  clear  by  the  production  of  the  bond 
with  the  condition  attached,  and  is  void  as  to  the  creditors  of  Moss.  The  cor- 
poration court  was  right  in  holding  the  transaction  usurious,  but  that  court 
erred  in  holding  the  deed  valid  and  binding  for  any  purpose.  It  is  clearly 
fraudulent  and  void;  and  so  much  of  the  said  decree  of  the  said  corporation 
court  of  Lynchburg  as  sustained  the  deed  in  any  degree,  and  decreed  the  sale 
of  the  real  estate  for  cash  to  pay  the  ascertsiined  balance  due  under  the  said 
deed,  will  be  reversed  and  annulled,  but  the  residue  of  the  decree  will  be  af- 
firmed. 
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(84  Va.  298)  ^  ^      ,  -d 

JOBSON  et  al.  V.  Bridges. 

(Supreme  Court  of  Appeals  of  Virfflnia,    January  13;  1888.) 

Otfjcb  xnd  Officbbb— Municipal  Bodies— Qualipioations— Acts  Va.  1888-84. 

Acts.  Va.  1888-84,  amending  the  charter  of  the  city  of  Portsmouth,  provides  in 
section  12  that  the  city  council  shall  judge  by  a  majority  vote  of  the  qualifloations 
of  its  members.  Heldy  that  this  section  has  no  application,  unless  where  a  seat  is 
contested. 

Error  to  corporation  court  of  Portsmouth;  C.  W.  Murdatjgh,  Judge. 
A.  8.  Watts  and  Marshall  &  Hill,  for  plaintiffs  in  error.    2>.  7.  Godwin 
d*  8on,  for  defendant  in  error. 

HiNTON,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  hustings  court 
of  the  city  of  Portsmouth,  adjudgfing  the  defendant  in  error,  one  £.  G.  Bridges, 
to  be  the  rightfu]  chief  of  police  of  said  city.  The  case  arose  in  this  way:  On 
the  28th  of  January,  1884,  the  general  assembly  of  Virginia  passed  an  act 
amendhig  and  re-enacting  certain  sections  of  the  new  charter  of  the  city  of 
Portsmouth.  Acts  1883-84,  p.  57.  By  the  twelfth  section  of  this  amended 
act  the  number  of  councilmen  of  that  city  is  increased  from  15  to  17,  and  by 
the  same  sections  it  is  provided  that  the  two  additional  councilmen  to  be 
elected  may  be  elected  in  the  first  instance  by  the  members  of  the  council  of 
the  second  ward,  to  which  ward  these  additional  members  are  to  belong.  By 
the  forty-first  section  of  the  amended  act  it  is  provided  that  police  commissioners 
may  be  elected  by  the  city  council  to  hold  office  for  a  term  of  two  years  from 
the  Ist  January,  1884.  Acting  under  the  authority  of  this  amended  act,  the 
members  of  the  council  of  the  Second  ward  in  said  city  met  on  the  4th  day  of 
February,  1884,  and  elected  T.  J.  Barlow  and  C.  P.  Edwards  as  the  two  addi- 
tional councilmen  to  which  that  ward  was  entitled,  and  then  certified  their 
election  to  the  council  of  the  city.  The  said  Barlow  and  Edwards,  having 
been  notific^d  of  their  election,  qualified  as  councilmen  by  taking  and  sub- 
scribing the  oaths  required  by  law  and  filing  the  same  in  the  office  of  the  city 
clerk.  Afterwards,  to-wit,  on  the  5th  of  Februar}%  1884,  a  meeting  of  the 
council  was  held,  when  there  were  present  the  two  new  members  and  seven 
other  members  elected  under  the  charter  of  1882.  This  was  the  first  meeting 
held  after  the  charter  passed  January  28,  1884,  went  into  effect.  At  this 
meeting  the  four  police  commissioners  provided  for  by  the  forty-first  section 
were  elected,  and  afterwai-ds,  on  the  7th  of  February,  1884,  after  duly  quali- 
fying, met  as  a  board  with  the  mayor,  an  ex-offlcio  member  of  the  board,  as 
president,  and  elected  the  plaintiff  in  error  chief  of  police  of  the  city,  and  he, 
having  first  duly  qualified,  received  on  the  18th  of  February,  1884,  from  the 
defendant  in  error  all  the  property  and  equipments  pertaining  to  said  office, 
and  entered  upon  the  discharge  of  the  duties  of  the  office.  Nothing  more  was 
said  or  done  until  the  27th  of  May,  1884,  when  the  said  Bridges  notified  the 
plaintiff  in  error  William  A.  Jobson,  by  the  advice  of  counsel,  he  claimed  and 
demanded  the  said  office,  and  being  refused,  he  on  the  16th  day  of  June,  1884, 
filed  his  petition  in  the  bustlings  court  of  the  city  of  Portsmouth,  claiming  tliat 
he  was  still  the  chief  of  police  of  that  city,  and  alleging  that  the  plaintiff  in 
error  was  not  legally  elected  chief  of  police,  and  was  not  chief  of  police  of  the 
city  of  Portsmouth,  because  the  board  of  police  commissioners  who  undertook 
to  elect  him  were  not  themselves  legally  elected,  and  were  not  the  board  of 
police  commissioners  of  the  city,  for  the  reason  that  a  quorum  of  the  council 
was  not  present  when  they  were  elected  police  commissioners;  and  on  his  mo- 
tion the  court  directed  a  rule  nisi  to  be  served  on  the  said  Jobson  and  on  said 
board  of  police  commissioners,  to  show  cause  why  the  commonwealth's  writ 
of  mandamus  should  not  be  awarded  said  Bridges  commanding  said  Jobson 
to  deliver  up  the  property  pertaining  to  said  office  of  chief  of  police,  and  the 
said  E.  G.  Bridges  be  restored  to  the  said  office  of  chief  of  police  of  said  city. 
v.6s.E.no.8 — 84 
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On  the  return-  day  of  the  rule  the  board  of  police  commissioners  filed  their  re- 
turn in  writing,  and  under  oath,  in  which  they  allege  that  a  quorum  of  the 
council  was  present  at  the  time  they  were  elected,  and  that  they  were  the  le- 
gally elected  and  constituted  police  commissioners  of  the  city  of  Portsmouth. 
And  on  the  same  day  the  plaintiff  in  error  appeared  and  filed  his  return  to  the 
rule,  in  which  he  alleged  that  he  was  the  legally  elected  and  lawful  chief  of 
police  of  that  city. 

To  these  returns  the  defendant,  Bridges,  filed  his  demurrer  and  plea.  The 
cause  was  then  heard  upon  the  replication  of  the  board  of  police  commission- 
ers and  Jobson  to  the  plea,  and  upon  the  demurrer,  and  upon  an  agreed  state- 
ment of  facts;  which  statement  of  facts  has  been  hereinbefore  substantially 
set  out.  The  judgment  of  the  court  was,  in  effect,  that  the  plaintiff  in  error 
Jobson  was  not  the  lawful  chief  of  police  of  said  city,  and  it  directed  a  peremp- 
tory mandamus  be  awarded  said  Bridges  directing  the  plaintiff  in  error  Job- 
son  to  vacate  and  deliver  up  to  the  defendant  in  error  the  oflSce  of  cliief  of  po- 
lice of  said  city,  and  all  of  the  books,  papers,  and  other  property  of  the  office 
in  his  possession. 

The  contention  of  the  defendant  in  error,  Bridges,  was  based  upon  a  clause 
of  the  twelfth  section  of  the  act  of  January  28, 1884,  which  says:  "The  qual- 
ifications of  any  person  or  persons  elected  as  councilman  shall  be  adjudged  of 
by  the  council,  and  be  determined  by  a  majority  vote  thereof;"  and  the  con- 
struction put  upon  this  clause,  both  by  the  council  and  court,  seems  to  have 
been  that  it  required  that  the  new  members,  Barlow  and  Edwards,  should 
have  their  qualification  passed  upon  by  a  majority  of  the  old  council  of  15, 
before  they  could  become  members  of  the  council,  notwithstanding  they  iiad 
qualified  themselves  by  taking  and  subscribing  the  proper  oaths.  In  placing 
this  construction  upon  this  clause,  the  court  clearly  erred.  Such  a  provision 
is  neither  unusual  nor  anomalous,  and  was  intended  to  give  the  council  an 
authority  similar  to  that  which  the  constitution  gives  to  the  general  assembly 
to  determine  the  right  of  a  member  to  a  seat,  if  the  same  should  be  contested; 
and  it  never  was  intended  to  be  used  blb  a  means  for  preventing  a  person  who 
had  been  duly  elected  and  qualified,  and  had  the  certificate  of  election,  from 
taking  hid  seat  as  a  member  of  the  council  until  the  majority  of  the  old  coun- 
cil had  passed  upon  his  qualifications.  It  is  not  pretended  that  the  legislature 
did  not  have  the  right  to  require  that  the  additional  members  should  l^  elected 
in  the  manner  provided  by  this  act;  and.  it  being  admitted  that  the  provis- 
ions of  the  act  were  strictly  complied  with  in  the  election  of  Barlow  and  Ed- 
wards, they  were,  in  the  opinion  of  this  court,  entitled  to  their  seats  as  coun* 
cilmen  as  soon  as  they  had  secured  the  tickets  of  election,  and  qualified  them- 
selves by  taking  and  subscribing  the  proper  oaths.  It  being  then,  iu  the 
opinion  of  the  court,  clear  that  Edwards  and  Barlow  were  properly  qualified 
members  of  the  common  council  of  Portsmouth  on  the  5th  February,  1884, 
when  the  police  con^missioners  were  elected,  and  it  not  being  denied  that  they 
acted  properly  in  electing  the  plaintiff  in  error  to  the  office  of  chief  of  police, 
it  follows  as  a  consequence  that  he  must  be  regarded  as  entitled  to  that  office. 
The  judgment  of  the  hustings  court  of  Portsmouth  is  therefore  erroneous* 
and  must  be  reversed ;  the  rule  must  be  discharged,  and  the  petition  of  the  de- 
fendant in  error,  Bridges,  must  be  dismissed. 

Lewis,  P.,  absent 

(84  Va.  548)  _ 

SooviLLE  V.  Terry. 

{Supreme  Court  of  Appeals  of  Virginia.    February  16, 1888.) 

CoNTRAOTs— CoKSTBucnoy— Agrbekent  between  Lessees— Improvements. 

A.  and  B.,  lessees  of  an  hotel,  agreed  to  invest  certain  money  in  improving  the 
property,  with  the  contract  that  at  the  end  of  the  term  A.,  who  had  taken  a  new 
Wse,  snoxild  pay  to  B.  a  certain  sum  for  his  interest  in  the  improvement.    Beiorm 
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the  first  lease  expired,  the  hotel  was  destroyed  by  fire,  and  A.  sought  to  avoid  pay- 
ment on  the  ground  that  B.  was  a  part  owner  of  the  improvement,  and  should  bear 
the  loss.  Held^  that  the  fee-simple  title  to  the  improvements  vested  in  the  owner 
of  the  hotel,  subject  to  the  lease,  and  A.  was  liable  for  the  agreed  amount. 

Appeal  from  corporation  court  of  Lynchburg. 

B.  Stockton  Terry,  plaintiff,  brought  this  action  against  Levi  W.  Scoville, 
defendant.    Judgment  for  plaintiff,  and  defendant  appeals. 
T,  N.  Williams,  for  appellant.    John  W»  Daniel,  for  appellee. 

HiNTOK,  J.  This  is  an  appeal  from  a  decree  of  the  corporation  court  of  the 
city  of  Lynchburg,  entered  on  the  29th  day  of  June,  1885,  requiring  the  ap- 
pellant, Levi  W.  Scoville,  to  pay  to  the  appellee,  R.  Stockton  Terry,  the  com- 
plainant in  that  court,  the  sum  of  $2,500,  with  interest  thereon  from  the  1st 
day  of  October,  1883.  The  propriety  of  that  decree  depends  upon  the  con- 
struction to  be  given  to  the  second  clause  of  what  is  known  in  the  record  as 
the  agreement  of  May  17, 1881,  which  agreement,  leaving  out  the  signatuzes 
of  the  parties,  is  in  the  words  and  figures  following: 

** Memorandum.  That  L.  W.  Scoville  and  R.  S.  Terry,  who  constitute  the 
firm  of  Scoville  &  Terry  have  this  day  agreed — First.  That  they  will,  as  a 
firm,  advance  the  sum  of  $8,000,  and  apply  the  same  to  the  cost  of  refitting, 
as  far  as  the  same  will  go,  the  unfinished  rooms  in  the  Kimball  House,  in  the 
city  of  Atlanta.  Such  refitting  shall  not  exceed  the  sum  of  $8,000  in  cash. 
Second,  At  the  termination  of  the  present  lease  of  the  Kimball  House  in  the 
city  of  Atlanta,  held  by  said  Scoville  &  Terry,  the  said  Scoville,  who,  with  an- 
other, has  leased  said  house  for  five  years  from  the  termination  of  said  lease^ 
promises  to  pay  said  R.  S.  Terry  the  sum  of  twenty-five  hundred  dollars  for 
his  interest  in  said  sum  so  to  be  expended  in  such  improvements.  Third, 
This  contract  is  in  no  way  to  affect  the  contract  existing  between  the  said 
Scoville  A  Terry  and  the  owners  of  the  Kimball  House,  or  any  sum  which 
said  owners  of  the  said  house  are  to  spend  on  furnishing  or  repairing  it. 
Given  under  our  hands  this  17th  day  of  May,1881. "  And  in  construing  this  con- 
tract  we  must  look  to  the  language  employed,  the  subject-matter  and  the  sur- 
rounding circumstances,  for,  as  has  been  well  said,  courts  are  never  shut  out 
from  the  same  light  which  the  parties  enjoyed  when  the  contract  was  executed,, 
and,  in  that  view,  they  are  entitled  to  place  theipselves  in  the  same  situation  a» 
the  parties  who  made  the  contract  so  as  to  view  the  circumstances  as  they  viewed 
tbem,  and  so  to  judge  of  the  meaning  of  the  words  and  of  the  correct  application 
of  the  language  to  the  things  described.  Nash  y.Totone,  5  Wall.  699;  Moran 
T.  Prather,  28  Wall.  501 ;  Talbott  v.  Railroad  Co.,  31  Grat.  689.  For  some  time^ 
prior  to  the  making  of  this  agreement  these  parties  had  been  engaged  as  part- 
ners in  the  conduct  of  the  hotel  business,  both  in  Lynchburg  and  Atlanta.  In 
Lynchburg,  Ya.,  the  business  was  being  conducted  at  both  the  Arlington 
House  and  the  Norvell  House,  of  which  houses  Scoville  and  Terry  were  joint 
owners,  under  the  immediate  supervision  and  management  of  Terry;  but  ia 
Atlanta,  Oa.,  the  business  was  conducted  at  the  Kimball  House,  of  which 
these  parties  were  sublessees,  by  Scoville.  The  lease  of  the  Kimball  House 
had  at  this  time  less  than  two  and  a  half  years  to  run  before  it  would  expire 
by  limitation,  on  the  1st  day  of  October,  1883.  In  anticipation  of  the  expira- 
tion of  this  lease,  Scoville,  in  conjunction  with  a  new  partner,  (not  Terry,) 
had  leased  the  Kimball  House,  for  a  new  term  of  five  years,  to  begin  when  the 
term  of  Terry  and  himself  should  expire.  There  were  still  some  65  unfinished 
rooms  in  the  Kimball  House,  which  Scoville  &  Terry  under  the  terms  of  their 
lease,  had  the  right  to  finish,  furnish,  and  use  during  their  term  without  any 
addition  to  the  rent.  It  was  now  settled  that  a  great  cotton  exposition  would 
be  held  in  Atlanta  in  the  following  autumn,  and  hence  it  was  regarded  by 
Scoville  as  extremely  desirable  that  these  rooms  should  be  fitted  up  for  the- 
occasion.    This,  however,  could  only,  be  done,  under  thf  terms  of  the  part- 
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nershlp,  by  mutual  consent;  and  so  Scoville  met  Terry  in  Lynchburg  on 
the  17th  May,  1881,  and  urged  upon  him  to  consent  that  $8,000,  of  which 
"$4f000  was  to  be  Terry's  input."  and  $4,000  was  to  be  Scoville's,  might  be 
expended  in  fitting  up  these  rooms.  To  this  proposition  Terry  refused  to  ai^ 
sent  unless  ScoYille  would  agree  to  pay  him  back  64,000  when  the  lease,  to 
which  he  was  a  party,  should  expire ;  and  thereupon  it  was  agreed  to  leave  the 
matter  to  the  arbitrament  of  Messrs.  Kirkpatrick  &  Blackford  and  the  result 
was  the  contract  of  May  17,  1881,  in  which  Scoville  agrees  "to  pay  said  B. 
Stockton  Terry  the  sum  of  twenty-five  hundred  for  his  interest  in  said  sum,** 
meaning  the  $8,000  " so  to  be  expended  in  such  improvements."  In  the  light 
of  these  circumstances  it  seems  too  plain  to  admit  of  discussion  that  the  only 
reason  which  could  have  influenced  the  arbitrators  in  making  this  award  was 
a  kindred  one  to  that  which  had  in  the  first  instance  induced  Terry  to  demand 
that  upon  the  expiration  of  the  lease  Scoville  should  return  him  the  whole 
amount  of  $4,000  which  he  was  to  invest;  namely,  that  the  loss  of  Terry's 
capital  should  be  apportioned  between  Scoville  and  Terry  in  proportion,  ap- 
proximately at  least,  to  the  time  during  which  each  of  them  was  to  enjoy  the 
benefits  of  'the  expenditure.  They  reasoned  thus:  If  Scoville  is  to  enjoy  the 
benefits  to  be  derived  from  Terry's  outlay,  for  seven  and  a  half  years,  while 
Terry  can  only  be  benefited  for  less  than  two  and  a  half  years,  it  is  equitable 
and  just  that  Scoville  should  lose  eventually  $2,500,  while  Terry  should  lose 
at  once  $1,500.  This  we  regard  as  so  clear  that  it  needs  no  argument  to  en- 
force it.  Bea  ipsa  loquitur.  But  it  is  contended  for  the  appellant  that,  as 
this  property  was  destroyed  by  fire  about  one  and  a  half  months  before  the  ex- 
piration of  the  Scoville  &  Ten*y  lease,  while  it  was  the  property  of  Scoville  & 
Terry,  that  Terry  should  bear  his  part  of  the  loss.  This  argument,  however, 
assumes  what  was  manifestly  not  true,  namely,  that  the  property  was  the 
property  of  Scoville  &  Terry  at  the  time  of  the  loss.  The  effect  of  the  contract 
was,  unless  we  are  to  add  a  term  to  the  agreement,  to  vest  in  the  owners  of. the 
hotel  a  fee-simple  title  in  the  improvements,  from  the  time  they  were  made, 
subject  to  the  tenancy  of  Scoville  &  Terry,  for  two  and  a  half  years,  and  fur- 
ther, to  the  tenancy  of  Scoville  which  was  to  commence  when  the  lease  of 
Scoville  &  Terry  should  cease.  It  was,  to  use  the  happy  language  of  the  learned 
counsel  for  the  appellee,  nothing  more  nor  less  than  an  "agreement  to  create 
proi)erty  which,  by  the  very  act  of  creation,  vested  in  certain  ways,  more  or 
less  beneficial  to  *  *  *  parties,  and  in  which  two  of  the  parties  agreed 
to  bear,  mutually,  the  expense  of  creation,  with  an  equitable  agreement  of  the 
one  to  refund  five-eighths  of  his  expense  to  another,  in  consideration  of  the 
fact  that  he,  the  promisor,  became  by  its  creation  vested  with  a  longer,  con- 
tinuing interest.*'  The  whole  matter  may  be  summed  up  in  this:  The  con- 
tract was  clearly  a  contract  of  hazard  by  which  Terry  sunk  $1,500,  absolutely 
and  forever,  while  Scoville  took  the  risk  of  losing  $6,500,  the  $4,000  which 
he  had  himseh^  put  in,  and  the  $2,500  which  he  promised  absolutely  to  pay 
back  to  Terry. 

The  decree  is»  therefore,  in  our  judgment,  clearly  right,  and  must  be  af- 
firmed. 

(84  Va.  55.1) 

NoRiroLK  &  W.  R.  Oo.  V.  Irvink. 

{Supreme  Ccrwrt  of  Appeals  of  Firginto.    February  16, 1888.) 

1.  lUiusOAD  Ck)MpANiB8— Refusal  to  Carrt—Damaobs— Limitation  to  Pbnaltt. 

Code  Va.  o.  145,  §  5,  provided  that  if  a  statute  giving  a  penalty  did  not  expressly 


mention  that  such  pienaltv  should  be  in  lieu  of  damages,  a  party  injured  miffht  re- 
cover the  actual  amount  of  damages  suffered  by  reason  of  the  breach  of  su^  stat- 
ute. Meldy  that  a  plaintiff,  who  has  been  injured  by  a  failure  of  a  railroad  com- 
pany to  transport  his  baggage,  is  not  limited  to  a  recovery  of  the  penalty  prescribed 
for  such  failure  by  Ck)de  Va.  c.  61,  %  17,  but  may  recover  the  amount  of  actual  dam 
ages. 
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3.  Samb— RErusAi<  to  Carbt— -BAOOAOK-^LnfiTATioN  TO  Wearing  Appabxl. 

A  rale  by  a  railroad  compaoyf  that  only  baggage  containing  passengers'  wearing 
apparel  should  be  transported  on  passenger  trains,  is  a  reasonable  rule;  and  one 
wno  was  in  the  habit  of  transporting  his  peddler's  wares  as  baggage,  who  refused 
to  state  that  his  trunk  offered  for  transportation  contained  notnmg  but  wearing 
apparel,  has  no  cause  of  action  for  damages  for  refusal  to  carry  such  trunk. 

Error  to  circuit  court,  Wythe  county. 

W.  H.  Boiling,  for  plaintiff  in  error.    Mr,  Pierce,  for  defendant  in  error. 

Lact,  J.  This  is  a  writ  of  error  to  a  Judgment  of  the  circuit  court  of 
Wythe  county,  rendered  at  the  March  term  thereof,  1887.  The  action  was 
trespass  on  the  case  against  the  plaintiff  in  error  by  the  defendant  in  error, 
for  the  refusal  of  the  company  to  check  bis  trunk  to  Lynchburg,  after  selling 
him  a  ticket  as  a  passenger  over  the  said  company's  road,  to  the  said  city  of 
Lynchburg.  'At  the  trial  there  was  a  verdict  for  the  plaintiff  for  $500,  and  the 
defendant  company  moved  the  court  to  set  aside  the  verdict,  and  grant  it  a 
new  trial,  which  motion  the  court  overruled,  and  rendered  judgment  on  the 
verdict,  whereupon  the  defendant  company  brought  the  case  by  writ  of  error 
to  this  court. 

The  first  assignment  of  error  here  necessary  to  be  considered  is  the  refusal 
of  the  court  to  give  the  third  instruction  asked  for  by  the  defendant  company, 
which  is  as  follows:  '*No.  3.  The  court  instructs  the  jury  that  if  they  should 
believe  from  the  evidence  that  the  plaintiff  is  entitled  to  recover  anything, 
then  the  measure  of  his  damages  is  fixed  by  the  statute  at  not  less  than  twenty* 
&Yei,  nor  more  than  one  hundred,  dollars."  This  instruction  was  properly  re- 
fused. Such  penalty  is  prescribed  by  the  seventeenth  section  of  chapter  61, 
of  the  Code,  but  this  is  not  the  measure  of  damages  in  an  action  for  injuries 
against  such  company.  This  is  the  penalty  prescribed  by  law  for  failure  to 
transport  or  deliver  property  offered  for  transportation.  But  by  the  fifth 
section  of  chapter  145  of  the  Code  the  measure  of  damages  in  an  action  for 
injuries  is  prescribed  as  follows:  ^Any  person  injured  by  the  violation  of 
any  statute  may  recover  from  the  offender  such  damages  as  he  may  sustain 
by  reason  of  the  violation,  altliough  a  penalty  or  forfeiture  for  such  violation 
be  thereby  imposed,  unless  the  same  be  expressly  mentioned  to  be  in  lieu  of 
such  damages. "  Code,  p.  996;  Telegraph  Co,  v.  Reynolds,  77  Va.  178, — which 
disposes  also  of  the  demuiTer  of  the  defendant  to  the  plaintiff^s  declaration 
upon  the  ground  that  the  recovery  being  fixed  by  statute,  the  same  was  recov- 
erable by  motion  or  action,  and,  if  the  plaintiff  elected  to  proceed  by  action, 
such  action  should  have  been  debt,  and  the  amount  of  recovery  fixed  by  the 
court. 

The  next  assignment  of  error  is  as  to  the  refusal  of  the  court  to  set  aside 
the  verdict  of  the  jury,  and  grant  a  new  trial  because  it  is  not  proved  nor  at- 
tempted to  be  proved  that  the  plaintiff  received  any  damage  or  injury.  The 
evidence  shows  that  the  plaintiff  had  been  what  is  known  as  a  traveling  auc- 
tioneer or  peddler,  and  had  been  accustomed  to  carry  his  merchandise,  as  such 
auctioneer  or  peddler,  in  trunks  as  baggage,  paying  for  same  as  extra  or  ex- 
cess of  baggage  over  the  150  pounds  of  baggage  allowed  by  the  eighteenth  sec- 
tion of  chapter  61  of  the  Code;  that  the  company  had  instructed  its  employes 
not  to  check  such  goods  in  the  future  as  baggage;  that  the  agent  did  not  re- 
fuse to  check  the  baggage  or  trunk  outright,  but  required  the  plaintiff  to  sign 
a  written  statement  which  was  tendered  him,  to  the  effect:  "I  certify  that 
my  trunk  contains  nothing  but  wearing  apparel,"  that  the  regulations  of  the 
company  forbade  the  checking  of  the  trunks  of  traveling  auctioneers,  unless 
they  would  furnish  satisfactory  proof  of  what  the  trunks  contained;  that 
Irvine  had  been  engaged  in  such  business,  and  that  it  was  not  known  to  the 
company  or  its  agent  that  he  had  ceased  to  do  that  business,  and  that  the  pla  n- 
tiff  did  not  say  that  he  had  ceased  to  do  business  in  June  of  that  year.  That 
a  railroad  company  may  make  all  reasonable  rules  for  the  conduct  of  its  af- 
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fairs  is  well  settled.  This  reasonableness  will  be  dependent  upon  the  circum- 
stances of  the  case  and  the  rulings  of  the  court,  applying  the  law  to  the  facts; 
and  these  rules  must  not  onlv  be  reasonable,  but  they  must  be  reasonably 
construed.  A  company  such  "as  this  Is  bound  to  carry  baggage,  within  the 
limit  provided  by  law,  and  is  also  b<  und  to  carry  all  proper  freights,  such  as 
the  merchandise  of  licensed  auctioneers;  but  it  Is  reasonable  and  judicious  to 
provide  for  carrying  freight  and  heavy  burdens  on  separate  trains*  equipped 
for  the  purpose,  and  the  company  cannot  be  required  to  transport  merchan- 
dise or  other  freight,  not  baggage,  on  its  passenger  trains,  which  have  not 
been  equipped  for  such  use;  and  the  plaintiff  having  exacted  such  service  of 
these  trains,  as  a  traveling  merchant,  if  he  had  ceased  such  employment  and 
business  it  was  a  simple  and  easy  act  for  him  to  so  certify.  A  carrier  of  pas- 
sengers is  only  required  to  carry  baggage  under  a  certain  weight,  and  may 
by  by-law  or  otherwise  restrict  the  amount  to  be  carried  for  any  one  passenger, 
so  the  limit  does  not  rest  below  that  fixed  by  the  statute;  and  may  also  re- 
fuse to  carry  anything  as  luggage,  except  the  passenger's  ordinary  personal 
luggage.  3  Wood,  Ry.  Law,  1512;  Phelps  v.  Railway  Co.,  19  C.  B.  (N.  S.}  321. 
'* And  a  railway  company  may  refuse  to  carry  merchandise  as  personal  lug* 
gage,  or  anything  except  what  is  useful  and  necessary,  or  useful  for  the  pas- 
senger's personal  comfort  and  convenience.**  Collins  v.  Railroad  Co.,  10 
Cush.  506;  The  lonie,  6  Blatchf.  538;  Dibble  v.  Broitm,  12  Ga.  217;  8mith 
V.  Railroad  Co.,  44  N.  H.  325;  Hawkins  v.  Hoffman,  6  Hill,  586;  Doyle  v. 
Kiser,  6  Ind.  242;  Mernll  v.  Qrinnell,  30  N.  Y.  594;  Stimson  y.  Railroad, 
98  Mass.  83.  It  has  been  decided  in  a  multitude  of  cases  that  a  passenger  can- 
not carry  merchandise  in  his  baggage  to  avoid  the  payment  of  freight  upon  it, 
and  recover  for  its  loss  against  the  company;  and  this  rule  extends  to  samples 
carried  by  a  traveling  salesman  while  upon  the  road.  Thomp.  Carr.  511,  and 
cases  cited.  If  the  company  could  not  be  required  to  carry  merchandise  as 
haggage,  was  it  unreasonable  to  require  of  a  traveling  merchant,  accustomed 
to  carry  merchandise  in  trunks,  against  the  rules  of  the  company,  as  baggage, 
to  certify  that  his  trunk  tendered  as  baggage  did  not  contain  merchandise,  but 
only  wearing  apparel?  It  is  not  necessary  in  this  case  to  consider  what  is  lug- 
gage or  baggage,  but  the  same  has  been  often  defined  and  is  well  understood. 
We  think  the  evidence  shows  that  the  plaintiff  was  not  damaged  or  injured  in 
any  way  by  the  company.  Whatever  inconvenience  he  suffered  he  imposed 
upon  himself,  and  the  circuit  court  erred  in  overruling  the  motion  of  the  de- 
fendant to  set  aside  the  verdict,  and  giant  a  new  trial,  and  the  said  judgment 
of  the  said  circuit  court  of  Wythe  county  will  be  reversed  and  annulled. 


(82  Va.  479) 

LiNDSEY  V.  McCoRMicK*s  Ex'rs  et  al. 
{Supreme  Court  of  Appeals  of  Virginia.    1888.) 

1.  Witness — Competejict— Parties. 

Ck)de  Va.  1878,  a  172,  %  22,  provides  that  where  one  of  the  original  parties  to  the 
contract  under  investigation  is  incompetent  to  testify  for  any  cause,  the  other  party 
shall  not  be  permitted  to  testily  in  his  own  behalf.  Held,  in  an  action  a^inst  the 
wife  on  a  bond  given  by  her  husband  as  trustee  for  her,  that  the  deposition  of  tbo 
payee  of  the  bond  should  have  been  excluded. 

ft.  Patment—Proof— Presumption. 

In  an  action  to  recover  an  amount  claimed  to  be  due  on  a  bond,  when  it  appeared 
that  there  were  four  bonds  given  for  a  piece  of  real  estate,  due  at  different  periods ; 
that  the  amount  claimed  was  on  the  one  first  falling  due;  that  all  the  bonds  had 
been  receipted  and  delivered  to  the  maker;  that  when  the  second  bond  was  paid 
there  was  an  overpayment,  which  was  credited  on  the  third  bond,  not  then  due,— 
held,  that  it  must  be  presumed  that  the  first  bond  was  paid. 

HiNTON,  J.  The  questions  presented  for  determination  upon  this  appeal 
are  two,  viz.:  First.  Whether  the  circuit  court  erred  in  sustaining  the  excep- 
tion of  Samuel  J.  C.  Moore,  the  acting  special  commissioner  in  this  cause. 
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to  thfl  report  of  Gomtnissioner  Nelson,  which  charged  him  with  the  sum  of 
$333.37,  as  of  !N^ovember  28,  1874,  and  in  entering  a  decree  against  the  ap- 
pellant, Adelia  Lindsej,  for  said  sum,  with  interest  from  the  same  date; 
second,  whether  the  court  erred  in  overruling  an  exception  to  the  deposition 
of  the  said  Moore,  the  acting  special  commissioner.  Tnese  two  inquiries  will 
be  considered  in  the  inverse  order  in  which  they  are  stated. 

That  John  T.  Lindsey  was  not  a  competent  witness  to  prove  what  pay- 
ments had  been  made  on  the  bonds  given  for  the  purchase  price  of  land,  be- 
cause of  the  interest  of  his  wife  in  that  question,  is  perfectly  clear,  (see  War- 
wick V.  Warwick,  31  Grat.  76,  and  cases  there  cited ;)  and  his  deposition  was 
therefore  properly  rejected.  But  we  think  it  equiilly  clear  that  Special  Com- 
missioner S.  J.  G.  Moore  was  also  an  incompetent  witness,  and  that  his  deposi- 
tion should  likewise  have  been  excluded.  The  parties  to  the  transaction  which 
is  the  subject  of  investigation  in  this  case  are  S.  J.  C.  Moore  on  the  one  side, 
and  John  T.  Lindsey,  trustee  of  Adelia  Lindsey,  on  the  other;  and  Lindsey 
being  precluded  by  the  interest  of  his  wife  from  testifying,  it  follows  that 
Moore  is  prohibited  from  doing  so  by  the  words  of  the  statute.  (Code  Ya.  1873, 
c.  172,  §  22,)  which  declares  that,  ''when  one  of  the  original  parties  to  the 
contract  or  other  transaction  which  is  the  subject  of  investigation  is  *  *  ♦ 
incompetent  to  testify  by  reason  of  infamy,  or  any  other  legal  cause,  the  other 
party  shall  not  be  admitted  to  testify  in  his  own  favor, "  etc.  To  obviate  this 
objection  it  is  argued  that  Mrs.  Lindsey,  and  not  her  husband,  is  one  of  the 
parties  to  the  tninsaction  under  investigation  in  this  case,  but  we  do  not  re- 
gard this  contention  as  sound;  for  while  Mrs.  Lindsey  is  undoubtedly  entitled 
to  the  beneficial  interest  in  the  property  purchased,  the  purchase,  as  the  record 
shows,  was  made  by  her  husband  and  trustee,  and  he  has  made  all  the  pay- 
ments on  the  purchase,  and  to  him  the  deed  of  conveyance  must  be  made.  The 
circuit  court  erred,  therefore,  when  it  admitted  the  deposition  of  Maj.  Moore. 
The  court  is  further  of  opinion  that,  after  excluding  the  deposition  of  Maj. 
Moore,  it  fully  appears  that  the  circuit  court  also  erred  in  sustaining  the  ex- 
ception of  said  Moore  to  the  report  of  Commissioner  Nelson,  which  charged 
him  with  the  sum  of  $333.37,  as  of  November  28, 1874,  and  in  entering  a  de- 
cree for  that  sum  against  the  appellant,  with  interest  from  November  28, 1874. 
When  John  T.  Lindsey,  as  trustee  for  his  wife,  became  the  purchaser  of  two 
tracts  of  land  in  the  proceedings  mentioned  at  the  judicial  sale  made  by  D.  H. 
McGuire,  S.  J.  C.  Moore,  and  M.  McCormick,  special  commissioners  of  the 
court,  in  the  fall  of  1873,  pursuant  to  a  decree  of  the  circuit  court  of  Clarke 
county,  entered  in  the  causes  of  John  T.  Lindsey  v.  Sarah  if.  Broton  and 
others,  and  P.  McCormick's  ExWs  v.  John  T.  Lindsey  and  otherSt  be  paid 
of  the  purchase  money  $735  in  cash,  and  for  the  residue  executed  four  bonds 
for  the  sum  of  $1,069.22  each.  These  bonds  were  dated  on  the  25th  March, 
1874,  but  bore  interest  from  the  28th  November,  1873,  and  were  payable  on 
the  28th  November,  1874,  1875, 1876,  and  1877,  respectively.  Now,  that  the 
item  of  credit  of  $333.37,  involved  in  this  exception  of  Maj.  Moore^s  and  al- 
lowed by  the  court,  was  a  payment  on  the  bond  given  for  the  first  installment 
of  purchase  money,  which  bond  became  due  and  payable  on  November  28, 
1874,  is  made  apparent  by  the  statement  of  Commissioner  Nelson,  and  the  de- 
cree of  October  14,  1885,  which  show  not  only  that  all  four  of  the  bonds  have 
been  paid  off,  but  show  further  the  sources  from  which  all  the  payments  ex- 
cept this  one  of  $333.37  were  derived;  and  that  this  item  of  $333.37,  which  is 
the  exact  balance  of  principal  and  interest  that  was  left  on  the  first  bond  after 
it  was  credited  with  a  payment  of  $800,  which  is  not  disputed,  and  which  was 
made  on  the  28th  November,  1874,  as  appears  from  an  indorsement  made  on 
said  first  bond  by  Moore  himself,  has  also  been  paid,  is  clear,  not  only  from 
the  circumstance  that  the  bond  has  been  delivered  up  to  the  obligor,  which  is 
in  itself  presumpti  t^e  evidence  that  it  has  been  paid,  but  also,  and  more  cleiirly, 
by  the  additional  circumstance  that,  in  a  receipt  given  by  Moore  to  landsey 
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on  the  27th  November,  1875,  he  acknowledges  the  receipt  of  a  draft  for  $1,000, 
to  be  collected  and  applied  to  his  (Lindsey's)  note,  as  trustee  of  Mrs.  Adeiia 
V.  Lindsey,  dated  March  25,  1874,  and  "due  November  28, 1875,*'— which 
was  manifestly  the  second  note  or  bond,  for  they  are  thus  spoken  of  indif- 
ferently in  the  record,  and  it  does  not  appear  whether  they  were  sealed  or 
not, — "upon  which,"  says  the  receipt,  "the  following  payments  have  been 
made  by  Baker  S.  Singhan,  viz.:  August  21,  1875,  $200,  and  November  17, 
1875,  $50 ;  the  balance  of  the  proceeds  of  said  draft  to  be  credited  on  next  note 
due  for  purchase  money."  Now,  it  seems  to  us  scarcely  possible  that  Maj. 
Moore  would  have  gone  on  paying  the  second  note,  and  applying  any  remain- 
ing surplus  to  the  extinguishment,  pro  tanto,  of  the  third  note,  when  there 
was  a  balance  due  and  unpaid  upon  the  first  note,  and  this  view  Is  further 
borne  out  by  the  fact  that  tliere  appears  upon  the  first  bond,  and  presumably 
in  the  handwriting  of  Commissioner  Moore,  this  indorsement,  "Note  paid  off 
to  Com'r,  $1,069.22."  Under  these  circumstances,  without  questioning  in 
the  least  the  sincerity  of  this  claim  of  Maj.  Moore,  we  feel  compelled  to  say 
that  we  think  he  must  have  received  this  money  some  time  prior  to  August 
21,  1875,  and  inadvertently  failed  to  credit  it  on  the  bond,  as  he  had  done  the 
preceding  payment  of  $800.  And  for  these  reasons  we  are  of  opinion  that 
the  decree  of  the  circuit  court  of  Clarke  county  is  erroneous  in  the  respects  in- 
dicated, and  thtit  the  same  must  be  reversed  and  annulled  in  said  respects, 
and  confirmed  in  all  others;  and  the  cause  is  remanded  to  the  said  circuit 
court,  with  directions  to  charge  said  Commissioner  Moore  with  the  aforesaid 
sum  of  $333.37,  with  interest  from  the  28th  day  of  November,  1874,  until 
paid,  and  to  be  further  proceeded  with  in  order  to  final  decree. 


(82  Va.  890)  ^  ^  ^  ^      , 

WiMEB  et  UX.  t>.  WlMEB  et  (U. 

(Supreme  Covrt  of  Appeals  of  Virgiiiicu    188S.) 

Partition— JURIBDICTI027— Lands  in  Another  Statb, 

A  court,  where  all  the  parttes  are  before  it,  has  no  Jorlsdiction  to  enter  a  decree 
partitioning  lands,  the  major  portion  of  which  is  situated  in  another  state. 

Scheffey  ds  Bumgardner,  for  appellants.     Wm.  J,  Robertson^  for  appellees. 

HiNTON,  J.  The  question  in  this  case  is  one  of  importance,  but  of  little 
intrinsic  difficulty.  It  is  this:  Has  a  court  of  chancery  in  Yirginia,  when 
the  defendants  have  appeared  and  answered,  jurisdiction  to  partition  lands, 
the  major  part  of  which  lie  within  another  state?  Now,  it  is  a  fundamental 
maxim  of  international  jurisprudence  that  every  state  or  nation  possesses  an 
exclusive  sovereignty  and  jurisdiction  within  its  own  territory.  And  "the 
direct  consequence  of  this  rule  is,"  says  a  learned  author,  ''that  the  laws  of 
every  state  affect  and  bind  directly  all  property,  whether  real  or  personal, 
within  its  territory. "  Story,  Confl.  Laws,  §  18.  Another  consequence  of  this 
maxim  is  that  no  state  can,  by  its  laws,  and  no  court,  which  is  but  a  creature 
of  the  state,  can,  by  its  judgments  or  decrees,  directly  bind  or  affect  property 
beyond  the  limits  of  that  state,  and  hence  it  is  axiomatic  that  no  writ  of  se- 
questration or  execution,  or  any  order,  judgment,  or  decree  of  a  foreign  court, 
can  be  directly  enforced  against  real  estate,  situate  without  the  limits  of  the 
foreign  state.  Id.  §  20.  Such,  says  Chief  Justice  Pabkeb,  in  Blanchard  v. 
Russell,  13  Mass.  4,  "is  the  necessary  result  of  the  independence  of  distinct 
sovereignties,"  and  it  is  absolutely  incompatible  with  the  equality  and  ex- 
clusiveness  of  the  sovereignty  of  different  states  or  nations,  that  any  one  na- 
tion should  be  at  liberty  to  exercise  dominion  over  property  within  the  terri- 
tory of  another  state.  But  while  this  is  true,  it  is  undoubtedly  well  settled 
that  in  cases  of  fraud,  trust,  or  contract,  courts  of  equity  will,  whenever  jui^*^ 
diction  over  the  parties  has  been  acquired,  administer  full  relief  without  re- 
gard to  the  nature  or  situation  of  the  property  in  which  the  controversy  had 
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its  origin,  and  even  where  the  relief  sought  consists  in  a  decree  for  the  con- 
veyance which  lies  beyond  the  control  of  the  court,  provided  it  can  be  reached 
by  the  exercise  of  its  powers  over  the  person,  and  the  relief  asked  is  of  such 
a  nature  as  the  court  is  capable  of  administering.  Penn  v.  Lord  Baltimore^ 
2  Lead.  Cas.  Eq.  1806,  et  seq..,  and  notes;  Farley  v.  Shippen,  Wythe,  254; 
2  Story,  Eq.  Jur.  §  1290  et  seq.;  Dickinson  v.  Hoomes,  8  Gratw  853;  Barger  v. 
Buckland,  28  Grat.  863;  Poindexter  v.  BurwelU  (not  yet  reported.^)  But 
even  as  to  these  cases  it  must  be  borne  in  mind  that  the  decrees  of  the  foreign 
court  do  not  directly  affect  the  land,  but  operate  upon  the  person  of  the  de- 
fendant, and  compel  him  to  execute  the  conveyance,  and  it  is  the  conveyance 
which  has  the  effect,  and  not  the  decree.  Davis  v.  Headley,  22.  K.  J.  Eq. 
115;  4  Minor,  Inst.  pt.  2,  p.  1201.  If,  however,  the  relief  asked  cannot  be 
administered  by  a  decree  in  personam^  without  going  further,  and  acting 
upon  the  land,  the  court  will  refuse  to  entertain  the  bill.  As  this  court  said 
in  a  case  which  has  been  often  quoted:  "The  distinction  is  clearly  this:  that 
where  the  decree  is  to  affect  the  lands  directly,  as  in  the  case  of  a  suit  brought 
in  this  court,  to  divide  lands  in  another  state,  there  the  court  would  Qot  have 
jurisdiction,because  the  process  could  not  be  effectual;  *  *  *  but  where 
the  decree  is  to  affect  only  the  persons  of  the  defendants,  in  order  to  a  com- 
plete execution  of  it,  if  the  plaintiff  succeeds,  *  *  *  it  is  clearly  held  to 
be  the  settled  law  of  the  court  that  jurisdiction  thereof  may  be  entertained." 
Guerrant  v.  Fowler,  1  Hen.  &  M.  5;  Morris  v.  Remington^  1  Pars.  Eq.  Cas. 
387;  West.  Pr.  Int.  Law,  58.  Now,  tested  by  these  principles,  it  is  perfectly 
manifest  that  a  court  of  chancery  in  Virginia  has  no  jurisdiction  to  decree  a 
partition  of  lands  in  another  state,  and  this  for  the  plain  reason  before  given: 
that  the  right  to  transfer,  partition,  and  charge  real  estate  belongs  exclusively 
to  the  state  within  whose  territory  it  is  situate.  In  order  to  make  a  partition 
the  court  must  invade,  by  its  officers,  the  soil  of  another  state,  and  divide  up 
and  allot  its  lands  to  suit  the  views  of  a  foreign  jurisdiction.  This  cannot  be 
done.  Carteret  v.  Petty,  2  Swanst.  323,  note;  Koberdeauv,  Rous,  1  Atk.  543; 
Poindexter  y.  Bunoell,  supra;  2  Story,  Eq.  Jur.  §  1296  et  seq,;  4  Minor,  Inst. 
1201.  For  these  reasons  the  decree  of  the  circuit  court  of  Higlilaud  county 
must  be  reversed  and  the  bill  be  dismissed. 


(82  Va.  414) 

Banner's  Adm'b  t>.  Ebbderick  et  aU 
{Supreme  Court  of  Appeals  of  Virginia.    1888.) 

ACCOBD  AND  SATISFAOnON—BOND  IN  SeTTLBMBKT  OF  AOCOUNT— RSOPENING  ItBMS. 

In  an  action  brought  by  the  administrator  of  the  payee  to  enforce  a  judgment  and 
decree  entered  on  a  bond  given  in  settlement  of  an  account,  set-offs  arising  out  of 
errors  in  the  account  are  admissible  where  it  appears  that  at  the  time  the  bond  was 
given  the  i>ayee  gave  an  instrument  in  writing  stating  that  it  was  subject  to  all  er- 
rors and  mistakes  in  the  accoimt,  which  had  been  recognized  in  the  judgment  and 
decree. 

Jacob  S.  Banner's  administrator  filed  a  bill  to  enforce  certain  judgments 
and  decrees.  At  the  hearing  defendants  presented  several  set-offs,  which 
were  allowed.  From  the  decree  entered  in  the  case  the  administrator  ap- 
peals. 

HiNTON,  J.  The  sole  question  in  this  case  is  as  to  the  propriety  of  the  al« 
lowance  of  a  set-off  of  $432,  which,  with  interest,  amounts  to  something  over 
91,000,  against  the  claim  of  the  appellant,  evidenced  by  two  judgments,  and 
audited  in  the  cause  of  Chase* s  AdmW  v.  Philip  E.  Frederick's  Heirs.  It  ap- 
pears by  the  record  that  upon  a  settlement  of  accounts  had,  on  the  28th  Feb- 
ruary, 1857,  between  Philip  E.  Frederick  and  Jacob  S.  Banner,  Frederick  gave 
Danner  his  bond  for  $950,  and  that  contemporaneously  with  the  execution  of 

1  Decided  December,  1886. 
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the  bond  a  paper  was  written  and  signed  by  Banner,  and  by  it  the  said  Jacob 
8.  Banner,  after  reciting  the  execution  of  the  bond,  agreed  that  all  errors  and 
mistakes  in  the  settlement  that  resulted  in  the  execution  of  the  bond  should 
be  corrected,  and  that  Frederick  should  have  credit  on  said  bond  to  the  ex- 
tent of  such  errors  and  mistakes  in  the  said  settlement  as  might  be  discovered 
thereafter.  Upon  this  debt  two  judgments  were  obtained,  one  at  March  term, 
1871,  for  $750,  and  one  at  May  term,  1871,  for  $200,  both  with  interest  from 
March  1, 1857.  When  judgment  was  entered  on  the  bond  in  the  suit  at  law, 
the  same  agreement  was,  by  consent  of  parties,  it  would  seem,  entered  in  the 
order  book.  In  the  chancery  suit,  both  at  the  April  term,  1875,  and  the  April 
term,  1881',  this  right  of  Frederick  to  have  any  errors  in  the  settlement  of 
1857  corrected,  is  again  recognized  in  the  decrees  of  the  court;  and  at  the  last- 
mentioned  term  the  report  of  the  commissioner  is  recommitted  for  the  purpose 
of  enabling  him  to  produce  evidence  of  any  additional  credits.  But  before 
the  next  term  Frederick  died.  Nothing'was  done  in  the  cause  until  Septem- 
ber term,  1882,  when  the  cause  was  revived,  and  by  the  decree  entered  at  that 
term  the  commissioner  was  again  directed  to  convene  all  the  creditors  of  said 
Frederick  and  audit  all  proper  debts.  In  his  report  dated  March  29, 1883, 
the  commissioner,  acting  under  an  order  of  September  term,  1882,  requiring 
him  'Ho  reform  and  remodel  accounts  of  debts  as  may  be  proper  from  the  ev- 
idence and  vouchers  before  him,"  again  audits  these  judgments  and  credits 
them  by  the  above-mentioned  sum  of  $432,  as  of  the  date  of  the  settlement  of 
1857,  and  by  a  decree  of  September  term,  1883,  his  report  Is  confirmed.  We 
think  the  credit  was  properly  alloweil.  Here,  it  will  be  perceived,  it  is  ad- 
mitted by  the  creditor  at  the  very  outset  that  it  is  likely  there  may  be  counter- 
demands  which  have  not  been  produced.  Indeed,  this  seemed  so  probable  to 
both  parties,  that  as  one  of  the  terms  of  the  settlement,  Banner  agreed  in  writ- 
ing that  such  demands  should  be  allowed  whenever  established.  Without 
this  promise  on  the  part  of  Banner,  it  would  seem  to  be  almost  certain  that 
the  bond  from  Frederick  to  Banner  would  never  have  been  executed.  Nor 
has  there  been  any  laches  that  should  preclude  the  court  from  decreeing  in  fa- 
vor of  such  credits,  for  not  only  can  there  be  no  pretense  that  the  claim  was 
ever  abandoned,  but,  on  the  contrary,  the  claim  of  credit  was  continuously 
assert^  from  the  time  of  the  giving  of  the  bOad  in  1857,  down  to  the  date  of 
the  decree  complained  of.  Undei  these  circumstances  we  are  not  surprised 
to  find  the  commissioner  saying  in  his  report  that  two-thirds  of  this  claim  of 
credits  is  well  sustained  by  Banner^s  books,  and  that  "one  item  of  the  excess, 
amounting  to  S50.00, ''  is  not  carried  out,  though  entered  on  said  books,  and 
that  for  another  item  of  the  excess,  amounting  to  $125,  Banner's  receipt  was 
produced. 

We  perceive  no  error  in  the  decree  appealed  from,  and  the  same  must  be 
affirmed. 


(82  Va.  471) 

McGarty  et  al.  v.  IIamaker  et  al. 
{Supreme  Con/rt  of  Appeals  of  Virginia,    188S.) 
AppEiJi — When  Lies — Jurisdictional  Amount. 

FlaintifT  appealed  from  a  decree  in  an  action  in  which  his  debt  was  less  than  $500, 
the  pecuniary  limit  in  appeals  to  the  supreme  court  of  appeals,  but  he  increased  it 
to  more  than  that  sum  by  taking  an  assignment  of  a  judgment  against  defendant 
in  favor  of  another  party.  Hela,  that  the  judgment  assigned  was  not  a  part  of  the 
matter  in  controversy  in  plaintiiTs  action,  and  that  as  to  the  judgment  assigned  the 
jurisdiction  is  not  appellate. 

Alex.  F.  Robertson^  for  appellants.     Geo.  M.  Cochran  and  White  dt  €hrdont 
for  appellees. 

HiNTON,  J.    This  Is  a  motion  to  dismiss  the  appeal  for  want  of  jurisdic- 
tion.    The  debt  of  the  appellants,  plaintiffs  below,  as  claimed  in  the.  bill,  re- 
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ported  by  the  master,  and  confirmed  by  the  court,  in  the  decree  appealed  from, 
is  8^3.46,  with  certain  interest  and  costs;  in  the  aggregate  less  than  ^00. 
But  by  virtue  of  an  indorsement  on  one  of  the  exhibits  in  the  cause,  dated 
May  26,  1886,  which  purports  to  be  an  assignment  to  the  appellants,  by  one 
Tul'ts,  of  a  judgment  in  his  fayorfor  |;87.53,  with  costs,  etc.,  it  is  now  claimed 
that  the  debt  of  the  appellants  has  been  enlarged  beyond  the  sum  of  $500,  and 
that  therefore  they  are  entitled  to  invoke  the  jurisdiction  of  this  court.  We 
think,  however,  that  such  is  not  the  case.  It  is  true  that  the  jurisdiction  of 
tills  court,  in  matters  merely  pecuniary,  extends  to  all  cases  when  the  matter 
in  controversy  amounts  to  as  much  as  $500,  or  more.  But  by  "the  matter  in 
controversy"  we  mean,  so  far  as  the  appellants  are  concerned,  the  matter 
which  was  in  dispute  between  the  plaintiff  and  respondent  in  the  lower 
court,  or,  to  adopt  the  words  of  Mr.  Justice  Pield:  "By  '  matter  in  dispute  * 
Is  meant  the  subject  of  litigation,— the  matter  for  which  the  suit  is  brought, 
and  upon  which  issue  is  joined,  and  in  relation  to  which  jurors  are  called  and 
witnesses  examined."  Lee  v.  Watson,  1  Wall.  339.  In  the  present  case  the 
matter  upon  which  the  issue  was  joined  between  these  litigants  is  less  than 
the  jurisdictional  limit.  Again,  this  couit  has  no  original,  but  only  appellate* 
jurisdiction  in  matters  merely  pecuniary.  As,  therefore,  the  Tuft  judgment 
has  never  been  audited  as  a  claim  of  the  appellants,  but,  on  the  contrary,  has 
been  audited  as  the  property  of  Tuft,  this  court  cannot  take  cognizance  of  it, 
and  it  constitutes  no  part  of  his  claim  upon  this  appeal.  It  is  supposed,  how- 
ever, that  this  case  is  ruled  by  the  case  of  Fink  v.  Denny,  75  Va.  663.  But 
an  examination  of  that  case  shows  that  the  master,  in  his  report,  recognized 
the  assignment,  and  that  the  decree  appealed  from  recognized  the  same.  This 
makes  all  the  difference;  for  in  that  case  the  assigned  claim  had  been  judi- 
cially determined  to  be  the  property  of  the  appellant,  before  the  appeal  to  this 
court  was  taken. 

It  is  unnecessary  to  pursue  the  subject  further.    The  appeal  was  improvi- 
dently  awarded,  and  must  be  dismissed. 


(g4  Va.  627)  _  „  ^      , 

KiRBY  V.  KiBBY  et  ah 

iSwpreme  Cowrt  of  Appeals  of  Virginia,    March  15, 1888.) 

RjBOBrTEB— PowruB  TO  Appoint— Will  Ck>NTBST. 

In  Virginia  the  circuit  court,  acting  as  a  probate  court  to  determine  the  validity 
of  a  will  heretofore  admitted  to  probate  by  the  county  court,  has  no  power  to  ap 
point  a  receiver  of  the  estate  pendente  lite* 

Appeal  from  circuit  court,  Halifax  county. 

/.  W.  Hiley,  for  appellant.  Wood  Bouldin,  Jr.,  and  W.  R.  Barksdale,  for 
appellees. 

Lewis,  P.  This  was  a  suit  in  the  circuit  court  of  Halifax  county  to  im- 
peach the  will  of  Anderaon  Kirby,  deceased,  which  had  theretofore  been  ad- 
mitted to  probate  by  the  county  court  of  the  said  county.  At  the  November 
term,  1886,  there  was  an  issue  devisavit  vel  non,  but  the  jury,  being  unable 
to  agree,  were  discharged,  whereupon,  on  motion  of  the  complainants,  a  de- 
cree was  entered  appointing  a  receiver  to  take  charge  of  the  real  estate  devised 
by  the  decedent,  and  to  rent  it  out  for  the  year  1887.  This  action  of  the  court 
was  founded  upon  an  affidavit  filed  in  the  cause,  to  the  effect  that  of  the  two 
principal  devisees  one  was  insolvent  and  the  other  a  non-resident,  and  that 
the  appointment  of  a  receiver  was  necessary  in  order  to  have  the  rents  and 
profits  of  the  land  forthcoming  in  the  event  the  complainants  prevailed  in  the 
suit. 

The  defendants,  the  appellants  here,  contend,  and  the  position  is  well  taken, 
that  the  decree  is  erroneous,  because  the  court,  in  entering  it,  exceeded  its  ju- 
risdiction.   It  is  contended  that  in  a  suit  of  this  description  a  court  of  equity 
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does  not  proceed  under  its  general  Jurisdiction,  with  all  the  powers  incident 
thereto,  but  can  exercise  only  the  special  and  limited  powers  conferred  upon 
.*t  by  the  statute;  that  it  acts  as  a  court  of  probate,  with  a  single  object  in 
view,  namely,  to  ascertain  by  a  jury  trial  whether  the  paper  in  question  is  or 
is  not  the  will  of  the  decedent;  that  it  can  perfoi'm  no  other  act,  nor  grant  any 
further  relief;  that  it  has  no  jurisdiction  over  the  estate  of  the  decedent,  and 
can  make  no  order  respecting  it.  This  position  is  fully  sustained  by  the  decis- 
ions of  this  court.  In  Coalter^s  ExW  v.  Bryan,  1  Grat.  18,  in  which  the  bill 
was  filed  to  impeach  the  will  of  John. Randolph  of  Roanoke,  and  also  to  com- 
pel the  defendants  to  account  for  and  surrender  the  estate,  it  was  held  that 
the  jurisdiction  of  the  court  was  confined  by  the  statute  to  the  simple  question 
whether  the  paper  admitted  to  probate  was  the  true  last  will  and  testament 
of  the  decedent,  and  could  not  be  extended  further;  that  the  jurisdiction  is 
merely  that  of  a  court  of  probate,  to  be  exercised,  not  by  the  court,  but  by  a 
Jury  under  its  supervision,  and  for  the  decision  of  a  common-law  issue.  And 
in  the  same  case  it  was  said  that  the  jurisdiction  of  a  court  of  probate  differs 
from  that  of  other  civil  tribunals  in  this:  that  its  province  is  not  to  ascertain 
and  enforce  the  rights  of  property,  but  to  establish,  preserve,  and  perpetuate 
some  important  muniment  of  title.  To  the  same  effect  is  Lambert's  Ex'r  v. 
Cooper's  ExW,  29  Grat.  61,  in  which  the  court  said  that  the  issue  deoisavit  vel 
non  is  the  sole  object  of  the  suit,  the  proceeding  being  purely  statutory,  in 
which  a  probate  jurisdiction  is  exercised  by  the  jury  in  order  to  the  final  pro- 
bate of  the  will.  And  while  it  was  held,  in  Connolly  v.  Connolly^  82  Grat. 
657,  that  the  court  so  far  performs  the  functions  of  a  court  of  chancery  as  to 
enable  it  to  entertain  a  bill  of  review,  yet  the  doctrine  of  the  above-mentioned 
cases  was  recognized,  and  the  court,  in  express  terms,  declared  that  the  j  urisdio- 
tion  is  limited  to  matters  of  a  probate  nature,  and  to  securing  the  specific  relief 
aathorized  by  the  statute.  Therefore,  where  a  will  is  successfully  impeached, 
the  heirs  must  resort  to  an  action  of  ejectment  or  other  appropriate  remedy 
to  recover  the  land;  for  such  relief,  in  whole  or  in  part,  cannot  be  granted  in 
the  probate  proceeding.  See,  also,  Malone's  Adm'r  v.  Hobbs,  1  Hob.  (Va.) 
866;  Hurtman  v.  Strickler,^  (not  yet  repoi-ted,)  10  Va,  Law  J.  625. 

It  foUows  that,  in  appointing  a  receiver,  the  circuit  court  went  beyond  the 
limits  of  its  powers  as  a  court  of  probate,  and  consequently  erred.  The  de- 
cree will  therefore  be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


(84  Va.  638) 

Lackland  et  oZ.  t>.  Davbnfort  at  aZ, 
{Supreme  Court  of  Appeals  of  Virginia.    March  16, 1888.) 
Tbubto— Trustees  in  Deed— Duty  to  Give  Boin>— Acts  Va.  1885-86. 

Act  Va.  1885-^,  p.  478,  c.  420,  approved  March  6. 1886,  which  requires  assi^ees 
or  trustees  to  whom  property  exceeding  |200  in  value  is  conveyed  or  assigned  to 
give  bond  for  the  faithful  performance  of  their  duties,  if  required  by  the  benefi- 
ciaries, either  before  or  after  entering  upon  their  discharge,  applies  as  well  to  deeds 
of  trust  executed  before  as  after  its  passage,  and  in  merely  changing  the  form  of 
the  remedy  does  not  take  away  or  alter  any  vested  right.  BiOBAaDsoN,  J.,  dis- 
senting. 

Error  to  circuit  court,  Botetourt  county, 

G.  W.  Hansbrough,  for  plaintiffs  in  error.  W,  A,  Qlasgow  and  Coke  A 
PickerelU  for  defendants  in  error. 

Fauntlesoy,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  Botetourt  county,  rendered  at  its  May  term,  1887,  aflSrming  the  judgment 
of  the  county  court  of  the  said  county  at  its  December  term,  1886,  rendered  on 
the  motion  of  Davenport  <&  Morris,  W.  D.  Tompkins  &  Bro.,  and  others, 

1  Decided  1886. 
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whereby  the  appellants  were  removed  as  trustees  in  a  deed  of  trust,  executed 
to  them  and  Walter  K.  Johnson,  since  deceased,  by  Newton  Sentzer,  dated 
July  22,  1879,  and  duly  recorded  in  the  derk^s  office  of  Botetourt  county  court, 
and  whereby  William  A.Glasgow,  Jr.,  was  substituted  as  sole  trustee  in  their 
stead.  The  motion  was  made  upon  notice  under  the  act  of  the  general  assem- 
bly, approved  March  6»  1886,  (Acts  1885-^,  p.  478,  c.  420.)  which  said  act  is 
entitled,  ''An  act  to  require  assignees  or  trustees  to  give  bonds  in  certain 
cases,"  and  is  as  follows:  "That  every  trustee  or  assignee  to  whom  property 
exceeding  two  hundred  dollars  in  value  is  conveyed  or  assigned  in  trust  for 
the  benefit  of  creditoi-s,  sureties,  or  other  persons,  shall,  if  required  by  any  of 
said  beneficiaries,  in  writing,  before  or  after  entering  upon  the  discharge  of 
his  duty  as  trustee  or  assignee,  give  bond  with  one  or  more  good  and  suffi- 
cient sureties,  in  amount  equal  to  the  value  of  the  property  mentioned  in  the 
deed  or  assignment,  payable  to  the  state  of  Yirginia,  conditioned  for  the  faith- 
ful pei-formance  of  all  duties  imposed  on  him  by  law  and  the  terms  of  the  deed 
or  assignment.  *  *  *  If  any  trustee  or  assignee  fail  to  give  bond  with 
security,  as  required  by  the  preceding  section,  the  county  court,  or  the  judge 
thereof  in  vacation,  of  the  county  wherein  such  property  lies,  shall,  on  appli- 
cation of  any  person  interested,  by  motion  after  five  days'  notice,  remove  said 
trustee  or  assignee,  and  appoint  some  other  person  trustee  or  receiver;  who, 
upon  executing  the  aforementioned  bond,  may  execute  the  trust.'*  The  con- 
struction of  this  act  is  the  question  involved  in  this  controversy. 

The  plaintiffs  in  error  contend  that  as  the  passage  of  the  said  act,  to-wit, 
March  6,  1886,  was  long  subsequent  to  the  date  of  the  deed  of  trust,  July  22, 
1879,  it  should  have  been  construed  as  only  prospective,  and  as  embracing 
only  the  cases  of  trustees  to  whom  property  might  be  conveyed  after  the  pas- 
sage  of  the  said  act.  The  constitutional  power  of  the  legislature  to  make  such 
a  law  retroactive,  if  they  intended  so  to  do,  is  not  and  cannot  be  denied  or 
questioned;  and  the  only  inquiry  is  in  this  case  whether  the  legislature  in- 
tended that  the  act  of  March  6,  1886,  under  which  these  trustees,  appellants, 
were  removed,  should  apply  to  deeds  of  trust  prior  as  well  as  subsequent  to  the 
date  of  the  passage  of  the  said  act.  In  the  exposition  of  a  statute,  the  lead- 
ing clue  to  the  construction  to  be  made  is  the  intention  of  the  legislature; 
and  that  may  be  discovered  from  different  signs.  As  a  primary  rule  it  is  to 
be  collected  from  the  words;  when  the  words  are  not  explicit,  it  may  be  gath- 
ered from  the  occasion  and  necessity  of  the  law,  being  the  causes  which  moved 
the  legislature  to  enact  it.  Potter*s  Dwar.  St.  p.  673,  cited  with  approval  in 
Fox^a  AdmW  v.  Com,,  16  Giat.  9.  We  think  that  the  intention  of  the  legis- 
lature is  manifest  in  the  words  of  the  act  to  pass  a  general  law  applicable 
equally  to  all  existing  and  future  deeds  of  trust;  and  if  the  intention  had  been 
to  make  the  act  applicable  only  to  deeds  of  trust  made  after  the  passage  of  the 
act,  it  would  have  used  some  words,  such  as  "hereafter  to  be  conveyed,"  to 
control  the  general  and  all-embracing  terms  of  the  act,  and  to  defeat  the  other- 
wise unavoidable  inference  from  its  words  that  the  legislature  plainly  intended 
the  act  to  be  a  general  and  uniform  law,  applicable  to  all  deeds  of  trust  alike. 
The  act  is  merely  and  plainly  remedial,  and  it  does  not  alter  or  take  away 
any  vested  right.  It  merely  changes  the  form  of  the  remedy,  and  provides, 
in  place  of  the  cumbrous  and  expensive  proceeding  of  a  chancery  suit,  for  the 
removal  of  trustees,  or  requiring  them  to  give  security,  (which,  considering 
the  fact  that  the  circuit  court  sits  but  twice  a  year,  it  would  take  at  least  12 
months  to  decide,) — an  expeditious  and  inexpensive  remedy  in  which  the 
rights  of  all  parties  are  fully  protected  and  conserved.  The  abuse  and  evil  of 
the  old  system  were  manifest;  and  as  the  reason  and  necessity  for  the  act 
show  unmistakably  that  the  legislature  intended  it  to  apply  to  all  deeds  of 
trust,  it  included  those  prior  to  its  passage, — an  immense  number  of  which 
must  then  have  been  in  existence.  The  citations  of  authorities  against  con- 
struing statutes  retrospectively  when  they  disturb  vested  rights  dc  not  apply 
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to  remedial  statutes.  By  all  the  authorities,  remedial  statutes  are  an  excep- 
tion to  the  rule,  McQntder  v.  Lyons,  7  Grat.  233;  Perry  v.  Com.,  3  Grat. 
632;  Pace  v.  Danville,  25  Grat.  1. 

The  courts  below  held  the  notice  wliereon  the  judgment  was  entered  to  be 
dufficienty  and  overruled  the  demurrer  thereto,  and  in  so  doing  it  did  not  err. 
There  is  no  error  in  the  judgments  complained  of,  and  they  must  be  alarmed. 

BiCHARDSOK*  J.,  dissenting. 

<84  Va.  509) 

Dakbaxtoh's  Adm'r  o.  Blaokford. 
(Supreme  Covrt  of  Appeals  of  VirginUL.    February  IS,  1888.) 

INTANCT— ACKNOWLEDGMBNT  BY  InFANT  FbUB  CoVEBT— RaTIFIOATIOX.  . 

An  Infant  feme  covert  jointly  with  her  husband  executed  a  deed  of  trust  to  cer- 
tain property.  After  her  majority  and  the  death  of  her  husband  the  property  was 
sold  under  the  trust  deed,  a  portion  of  the  proceeds  of  which  sale  she  accepted  un- 
der a  consent  decree  entered  by  counsel  in  settlement  of  all  demands.  Afterwards 
she  filed  her  bill  setting  up  her  dower  rights,  on  the  ground  that  when  the  deed  was 
executed  she  was  an  infant.  Held^  that  the  acceptance  of  a  portion  of  the  proceeds 
of  the  sale  after  she  became  eu/i  jwris  was  a  ratification  of  the  deed,  and  the  bill 
should  be  denied.    Himtom,  J.,  dissenting.^ 

Appeal  from  corporation  court  of  Lynchburg. 

Kirkpatrick  &  Blackford^  for  appellant.    B.  B.  Brown,  for  appellee. 

Lagt,  J.  This  is  an  appeal  from  two  decrees  of  the  corporation  court  of 
Lynchburg  city,  rendered  respectively  on  the  9th  of  March  and  the  24th  of 
June,  1886.  On  the  30th  day  of  November,  1859,  T.  F.  Grimaldi  and  wife 
executed  a  deed  of  trust  conveying  to  C.  M.  Blackford,  trustee,  a  house  and 
lot  on  Main  street  in  the  city  of  Lynchburg.  On  the  1st  of  March,  1888,  the 
said  trustee  sold  the  said  property  to  T.  H.  Ivey,  at  the  price  of  $5,825.  At 
the  sale,  a  question  arising  as  to  the  lien  of  judgments  binding  the  said  prop- 
erty, antedating  the  trust  deed,  the  trustee  agreed  that  a  good  title  would  be 
obtained  for  the  purchaser.  Shortly  afterwards  a  suit  was  instituted  by  the 
said  trustee  making  the  widow;  of  T.  F.  Grimaldi,  in  her  own  right  and  as  ad- 
ministratrix of  her  husband,  a  party.  The  said  widow,  S.  V.  Grimaldi,  em- 
ployed counsel,  and  filed  her  answer,  admitting  nothing,  but  setting  up  no 
special  defense.  The  cause  was  referred  to  a  commissioner  for  report  of  liens. 
The  report  of  the  commissioner  showed  liens  in  favor  of  Davis'  estate  ante- 
dating the  trust  deed,  and  these,  together  with  the  Darraugh  claim  secured 
by  the  trust  deed,  exliausted  the  fund.  On  the  20th  day  of  (September,  1884, 
a  decree  was  rendered  in  the  cause  confirming  this  repoit,  ascertaining  the 
debt  of  Davis  to  be  $2,102.24  as  the  first  lien,  and  Darraugh's  debt  to  be 
S5,151.14  as  the  second  lien,  which  much  more  than  exhausted  the  fund  in 
the  cause  arising  from  the  sale  of  the  property  sold  by  Blackford,  trustee; 
and  the  decree  proceeds:  "And  the  personal  representatives  of  said  Geo.  D. 
Davis  and  said  Daniel  Darraugh,  having  consented  that  the  sum  of  three 
iiundred  dollars  be  paid  to  Sarah  Y.  Grimaldi,  widow  of  T.  F.  Grimaldi,  of 
the  said  fund  in  compromise  and  settlement  of  all  demands  and  claims  of  said 
widow  as  to  said  fund;  one  hundred  and  twelve  dollars  and  nineteen  cents  of 

^The  deed  of  an.  infant  may  be  avoided  at  any  time  after  becoming  of  age,  until  he  is 
barred  by  the  statute  of  limitations,  provided  there  has  been  no  word  or  act  on  his  part 
indicating  assent.  Wells  v.  Seixas,  ^  Fed.  Rep.  82.  On  the  other  hand,  that  mere  ao- 
quiescence  beyond  a  reasonable  time  after  minority  ceases  bars  the  right  to  disaffirm. 
See  Goodnow  v.  Lumber  Co.,  (Minn.)  18  N.  W.  Rep.  283;  O'Brien  v.  Gaslin,  (Neb.)  90  N. 
W.  Rep.  274.  If  an  infant  continues,  after  arriving  at  full  age,  to  occupy  a  position 
which  IS  only  explicable  upon  the  supposition  that  he  intends  to  stand  by  a  contract  ex- 
ecuted during  minority,  such  contract  will  be  deemed  to  be  ratified.  Durf ee  v.  Abbott, 
(Mich.)  28  N.  W.  Rep.  621;  Ihley  v.  Padgett,  (S.  G.)  8  8.  £.  Rep.  468.  Respecting  the 
general  subject  of  the  contract  of  an  infant,  its  disaffirmance  and  ratification,  see  Clark 
V.  Tate,  (Mont.)  14  Pac.  Rep.  761,  and  note. 
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said  three  hundred  dollars  to  be  deducted  from  the  debt  of  said  Geo.  D. 
Davis,  and  the  residue  of  one  hundred  and  eighty-seven  dollars  and  eighty- 
one  cents  to  be  deducted  from  the  debt  of  said  Daniel  Darraugh,  which  con- 
sent and  compromise  is  evidenced  by  indorsement  upon  the  original  draft  of 
this  decree  filed  among  the  papers  in  this  cause."  Blackford,  trustee,  was 
directed  to  collect  the  fund,  pay  the  debt  of  Davis,  less  the  sum  to  be  deducted 
for  Mrs.  Grimaldi,  and  pay  the  residue  to  Darraugh,  less  the  sum  to  be  de- 
ducted for  Mrs.  Grimaldi  out  of  his  share,  and  to  pay  Mrs.  Grimaldi  or  her  at- 
torney the  said  sum  of  ^00,  and  when  the  whole  of  the  purchase  money 
was  paid  by  Ivey^  to  make  him  a  deed  to  the  property.  This  decree  was  in- 
dorsed as  follows:  "We  consent  that  this  decree  be  entered.  P.  A.  Keise, 
Thos.  D.  Davis,  Ex'ors  of  €reo.  D.  Davis,  dec'd,  by  W.  W.  H.  Harris,  their 
Attorney.  John  W.  Daniel  and  K.  St  B.,  (meaning  Kirkpatrick  &  Black- 
ford,) per  S.  V-  Grimaldi.  C.  B.  Wreiman,  Adm'r  of  Daniel  Darraugh, 
dec'd. "  Subsequently,  on  the  3d  of  November,  1884,  T.  H.  Ivey,  the  purchaser 
aforesaid,  having  caused  the  title  to  be  investigated,  and  discovered  other 
judgment  liens  which  he  thought  constituted  liens  on  the  property  he  had 
purchtised  in  this  suit,  filed  his  bill  of  review,  asking  to  have  the  sale  re- 
scinded, and  on  the  4th  of  February,  1885,  one  S.  S.  Davidson  filed  his  pe- 
tition in  the  cause  to  set  up  a  judgment  lien  in  his  favor  against  the  said 
property.  And  on  the  14th  of  March,  1885,  Mrs.  S.  V.  Grimaldi  filed  her  bill 
of  review  in  the  cause,  in  which  she  sought  to  set  up  her  dower  rights,  be- 
cause the  deed  in  trust  executed  by  her  husband  and  herself  on  the  30th  of 
November,  1859,  not  being  certified  as  to  her  husband's  acknowledgment  be- 
fore the  justice,  was  improperly  admitted  to  record  as  to  her  said  husband, 
according  to  section  7  of  chapter  117  of  the  Code,  and  did  not  operate  to  con- 
vey or  pass  her  dower.  And  the  infant  children  of  T.  F.  Grimaldi  filed  their 
answers  by  guardian  ad  litem.  On  the  19th  September,  1885,  there  was  a 
decree  by  consent  setting  aside  the  sale  to  Ivey,  the  said  Ivey  having  agreed 
to  pay  $1,000  to  be  released  from  further  vexation  about  the  case.  There 
was  another  reference  to  a  commissioner  and  report  of  liens.  This  report  was 
variously  excepted  to  by  the  parties;  the  commissioner  having  reported  against 
the  validity  of  the  deed  in  trust  of  November  80,  1859,  for  want  of  proper 
recordation  as  to  T.  F.  Grimaldi.  The  deed  was  subsequently  proved  upon 
the  testimony  of  two  witnesses  as  to  him,  and  admitted  to  record  ex  parte. 
The  said  Mrs.  S.  V.  Grimaldi  then  filed  her  amended  bill  of  review,  setting 
up  in  her  defense  that  she  was  an  infant  under  21  years  of  age  when  she  ex- 
ecuted the  deed  in  trust  on  November  30,  1859,  and  that  she  remained  under 
coverture  until  May,  1880,  and  that  the  deed  was  void  as  to  her  for  that  rea- 
son. On  the  9th  of  March,  1886,  a  decree  was  rendered  sustaining  excep- 
tions to  the  commissioner's  report  last  mentioned,  the  effect  of  which  was 
to  maintain  the  Davis  debt  as  the  first  lien  as  before,  and  held  that  the  Dar- 
raugh judgment  (Grimaldi  also  confessed  judgment  in  favor  of  Darraugh  in 
1859  for  the  debt  secured  in  the  trust  deed)  was  not  barred  by  the  statute  of 
limitations,  as  the  commissioner  had  reported,  and  was  the  second  lien  on  the 
real  estate  sold  in  this  cause;  that  Mrs.  S.  V.  Grimaldi  was  not  precluded 
from  setting  up  the  defense  of  her  infancy;  and  that  as  she  was  an  infant 
when  she  executed  the  deed  to  C.  M.  Blackford,  trustee,  the  same  is  void  as 
to  her  dower  interest  in  the  real  estate  thereby  conveyed,  which  interest  must 
be  paid  out  of  the  proceeds  of  the  property  thereinafter  decreed  to  be  sold. 
The  real  estate  was  subsequently  sold  by  Blackford,  trustee,  under  this  de- 
cree to  one  M.  E.  Doyle  for  $6,000,  which,  being  reported  to  the  court,  and 
another  report  of  the  master  commissioner  coming  in  under  the  decree  of 
March  9,  1886,  the  court  decreed  one-third  of  the  rents  arising  during  the 
possession  of  Ivey,  the  purchaser,  and  one-third  of  the  rents  arising  while 
the  property  was  rented  by  Blackford,  trustee,  to  be  paid  to  Mrs.  Grimaldi, 
from  which  was  deducted  the  amount  she  had  been  paid  as  part  of  the  i^SOO 
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formerly  allotted  to  her  as  dower,  which  was  $75,  and  directed  one-third  of 
the  sales  of  the  real  estate  to  be  invested  by  receivers  for  the  benefit  of  Mrs. 
Grimaldi,  upon  which  she  was  to  receive  the  interest  semi-annually,  and  dis- 
tributed the  fund  remaining  among  the  creditors  according  to  the  principles 
settled  in  the  former  decree  of  March  9,  1886.  The  administrator  of  Daniel 
Darraugh  applied  for  and  obtained  an  appeal  to  this  court  from  the  said  de- 
crees of  March  9,  1886,  and  June  24,  1886. 

The  error  assigned  here  is  as  to  the  action  of  the  court  in  setting  aside  the 
decree  of  the  20th  day  of  Septeml>er,  1884,  as  to  the  allowance  of  $300  in  lieu 
of  dower  to  Mrs.  Grimaldi,  and  allowing  the  defense  of  infancy  to  defeat  the 
deed  of  1859,  and  allowing  the  dower  rights  of  the  widow  in  full  after  the  de- 
cree of  September,  1884,  had  ascertained  and  fixed  the  same  at  the  sum  of  $300, 
by  consent  of  all  concerned  It  is  insisted  that  the  said  consent  decree  could 
not  be  set  aside  by  bill  of  review,  nor  revised  on  appeal.  It  is  apparent  from 
the  record  that  on  the  said  80th  day  of  September,  1884,  Mrs.  Grimaldi  was  no 
longer  an  infant,  m)r  was  she  a  married  woman;  after  both  the  disability  of 
infancy  and  of  coverture  had  been  removed,  that  she  employed  counsel  to  rep- 
resent her  in  this  suit;  that  in  her  answer,  while  she  neither  admitted  nor  de- 
nied anything,  that  she  asked  that  her  rights  as  widow  of  Thomas  F.  Grimaldi 
be  duly  protected  by  the  court  in  the  distribution  of  the  fund;  and  that  she 
afterwards,  by  counsel,  consented  to  receive  $300  in  full  satisfaction  of  her 
dower  claims ;  that  although  she  has  filed  two  bills  seeking  to  avoid  this  decree, 
— one  on  the  ground  of  the  defective  recordation  of  the  deed  as  to  her  husband, 
and  the  other  upon  the  ground  of  infancy, — she  has  not  disaffirmed  this  act  of 
her  counsel  in  consenting  to  the  decree  of  September,  1884;  nor  alleged  that 
it  was  done  without  her  concurrence,  and  although  she  has  filed  many  excep- 
tions in  the  progress  of  the  cause  subsequently,  and  taken  many  depositions 
as  to  her  age  and  as  to  her  husband's  residence,  to  avail  of  the  bar  of  the  stat- 
ute, she  having  for  many  years  lived  in  another  state,  yet  we  find  no  hint  that 
she  was  in  anywise  misrepresented  in  that  matter,  nor  denial  of  the  authority 
of  her  counsel.  Why  is  she  not  bound  by  this  decree  as  any  other  person?  It 
was  her  own  act,  a  decree  entered  by  her  consent,  duly  recorded.  Upon  what 
principle  can  she  ask  to  have  it  reviewed  or  reversed?  Was  it  error  in  law, 
illegal,  to  pay  her  $300,  for  her  dower  claim,  if  she  consented  to  receive  it? 
Did  she  afterwards  discover  her  infancy,  or  afterwards  discover  evidence  of 
her  infancy?  When  her  age  was  proved,  it  was  so  proved  in  part  from  the 
family  Bible,  and  the  first  commissioner's  report  sets  forth  that  the  widow  had 
stated  her  age  at  42  years  in  1884,  which  would  have  made  her  about  17  years 
of  age  at  the  execution  of  the  deed  in  December,  1859,  and  the  commissioner 
calculated  the  value  of  her  life-estate  on  that  basis.  It  was  however  proved 
by  her  later  in  the  cause  that  she  was  born  in  February,  1839,  and  was  20 
years  and  9  months  of  age  when  the  deed  was  executed.  A  decree  made  by 
consent  cannot  be  set  aside  either  by  rehearing  or  by  bill  of  review  or  by  ap- 
peal, unless  by  clerical  error  anything  has  been  inserted  in  the  decree  as  by 
consent  to  which  the  party  had  not  consented,  in  which  case  a  bill  of  review 
might  lie.  1  Daniel,  Oh.  Pr.  974.  And  the  consent  of  counsel  to  a  decree  is 
to  be  given  upon  their  own  conception  of  their  instructions.  Id.  Lord  Hard- 
wicKE  said,  in  the  case  of  Bradish  v.  Gee,  1  Amb.  229:  "Where  a  decree  is 
made  by  consent  of  counsel  there  lies,  not  an  appeal  or  rehearing,  though  the 
party  did  not  really  give  his  consent,  but  his  remedy  is  against  his  counsel,  etc. ; 
but  if  such  decree  was  by  fraud  and  covin,  the  party  may  be  relieved  against 
it,  not  by  rehearing  or  appeal,  but  by  original  bill."  In  the  old.  case  of 
Webb  V.  Webb,  taken  from  Lord  Nottingham's  manuscripts,  and  reported  in 
3  Swanst.  658,  the  master  of  the  rolls  having  mediated  an  agreement  between 
the  parties,  one  of  them  afterwards  brought  a  bill  of  review  to  reverse  the  con- 
sent decree  entered  in  the  oause,  but  the  bill  was  dismissed,  and  it  was  held 
that  there  could  be  no  error  in  a  decree  by  consent, — oansenstis  tollit  errorem; 


Digitized  by 


Google 


Va.]  PURCELL  V.  CONRAD.  646 

that  there  YK)a1d  be  no  injustice  in  a  decree  by  consent, — volenti  non  fit  in- 
juria.  In  the  case  of  A  tkinson  v .  Manka,  1  Cow.  709,  Sutherland,  J. ,  says : 
"  Whether  the  decree  was  erroneous  (in  its  directions  as  a  reference)  I  do  not 
consider  open  for  inquiry.  The  decree  in  everything  that  respects  the  reference 
purports  to  have  been  made  by  consent.  If  the  chancellor  was  mistaking  in 
supposing  Atkinson's  counsel  had  consented  to  it,  application  should  have  been 
made  to  him  to  have  the  mistake  as  to  the  consent  corrected.  That  course 
not  having  been  pursued,  this  court  cannot  try  the  question  whether  there 
was  a  mistake  or  not.  We  must  take  the  fact  to  be  as  stated  in  the  decree, 
and  entirely  disregard  the  suggestion  of  a  mistake.  No  appeal  or  rehearing 
lies  from  a  decree  made  by  consent. "  In  tlie  case  of  Armstrong  v.  CoopeVt  11 
111.  541,  it  is  said  by  Mr.  Justice  Caton:  ''A  decree  made  by  consent  can- 
not be  appealed  from,  nor  can  error  be  properly  assigned  upon  it.  Even  a  re- 
hearing cannot  be  allowed  in  the  suit,  nor  can  the  decree  be  set  aside  by  a  bill 
of  review. "  1  Barb.  Ch.  Pr.  373 ;  Stewart  v.  Forbes,  1  Macn.  &  G.  137 ;  8m  ith 
V  Ttt^Tier,  lVern.273;  Harrisons.  Ramsey,  2Y^>^v,^'&^\  Woody.  Griffith. 
1  Mer.  38;  Wall  v.  Btishby,  1  Brown,  Ch.  488.  In  the  case  of  Thompson  v. 
Maocwell,  95  U.  S.  391,  Mr.  Justice  Bradley  said :  "If  the  bill  is  to  be  regarded 
as  a  bill  of  review  f and  in  its  ultimate  aspect,  at  least,  it  seems  impossible  to 
regard  it  otherwise)  the  proceedings  are  clearly  objectionable  on  the  following 
grounds:  First ,  the  decree  sought  to  be  set  aside  and  reversed  was  a  consent 
decree.  It  is  a  general  rule  that  against  such  a  decree  a  bill  of  review  will  not 
lie."  Citing  Webb  v.  Webb,  supra,  and  2  Smith,  Ch.  Pr.  50;  2  Daniell.  Ch. 
Pr.  (3d  Amer.  Ed.)  1629.  In  the  case  of  French  v.  Shotwell,  5  Johns.  Ch. 
564,  Chancellor  Kent  said:  "There  can  be  no  doubt  of  the  settled  doctrine 
that  a  decree  by  consent  is  binding  unless  procured  by  fraud,  and  in  such  case 
the  party  may  be  relieved  against  it  by  original  bill." 

It  is  settled  law  in  this  state  that  a  deed  of  an  infant /erne  covert  may  be 
avoided  when  the  infant  arrives  at  full  age  and  becomes  discovert,  and  she  is 
not  required  to  do  any  act  to  disaffirm  the  same  until  both  disabilities  of  in- 
fancy and  coverture  have  been  removed.  Wilson  v.  Branch,  11  Va.  65,  and 
cases  there  cited.  She  may  then  not  only  disaffirm  her  deed  made  under  dis- 
abilities, but,  she  being  sui  juris,  may  make  a  deed,  ratify  and  affirm  her  for- 
mer act,  or  do  any  other  act  which  may  be  done  by  others,  and  her  acts  are 
now  binding  upon  her,  and  may  be  enforced  against  her,  and  if  she  consents 
to  a  decree  or  her  counsel  consents  for  her  she  is  bound  by  it.  The  copora- 
tion  court  of  Lynchburg  erred  in  its  decrees  appealed  from  in  decreeing  to 
Mrs.  Grimaldi  other  compensation  than  such  as  she  had  agreed  to  receive  and 
accept  by  the  consent  decree  of  September  20,  1884,  and  the  said  decrees  of 
March  9  and  June  24,  1886,  so  far  as  they  are  in  conflict  with  the  foregoing, 
will  be  reversed  and  annulled. 

HiNTON,  J.,  dissenting. 

(84  Va.  557) 

PtTROELL  et  al.  V.  Conrad. 
{Supreme  Court  of  Appeals  of  Virginia,    February  81, 1888.) 

L  FisHBRiEa—PRESERVATiON  OF  Otbtbbs— AoT  Va.  Mabch  4,  1884. 

Under  act  Va.  March  4, 1884,  passed  for  the  preservation  of  oysters,  one  cannot 
acquire  a  right  to  oyster  grounds  which  cannot  be  destroyed  by  subsequent  acts  of 
the  legislature,  as  tnat  act  expressly  reserves  the  right  to  revoke  any  privileges  ao- 
corded  under  it. 

8.  Samb. 

In  an  action  brought  to  restrain  the  defendants  from  Interfering  with  complain- 
ant's oyster  beds,  where  complainant  plants  his  rights  on  act  Va.  March  4,  18^,  for 
the  preservation  of  oysters,  he  is  estopped  from  claiming  that  the  act  is  unconstitu- 
tional. 

Appeal  from  circuit  court,  Middlesex  county;  B.  S.  Hsnlet.  Judge. 

v.5s.E.no.8 — 35 
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A  synopsis  of  so  much  of  the  record  as  is  necessary  to  a  clear  understand- 
ing of  the  points  involved  shows  that  W.  C.  Conrad  filed  his  bill  in  chancery 
against  John  Purcell  and  others,  stating  that  he  was  a  citizen  of  yirginia« 
and  the  owner  in  fee-simple  of  a  tract  of  land  lying  on  the  Piankatank  river, 
which  had  a  water  front  suitable  for  planting  oysters ;  that,  being  desirous  of 
obtaining  a  location  thereon  for  planting  oysters,  he  applied  under  section  6, 
c.  254,  Acts  1883-84,  hereinafter  referred  to  as  act  of  March  4, 1884,  to  the 
inspector  to  assign  him  on  said  water  front  sufficient  oyster  bottom  for  the 
purpose;  that  the  inspector,  on  the  4th  of  May,  1884,  assigned  to  him  about 
one-fourth  of  his  front,  that  amount  being  sufficient,  in  the  judgment  of  the 
inspector,  for  the  plaintiff's  use;  that  the  portion  so  assigned  was  designated 
by  the  inspector;  that  he  paid  the  inspector  his  fee  of  one  dollar  and  the  tax 
or  rent  for  one  year;  that  he  bad  stakes  cut  and  the  land  assigned  to  him 
staked  off;  that  at  the  time  of  the  assignment,  on  May  4, 1884,  the  defendants 
had  oysters  planted  on  said  bottom,. and  had  notice  of  the  assignment;  that  by 
the  said  act  of  assembly  the  parties  who  had  oysters  planted  on  said  one-fourth 
of  his  front  were  given  18  months  from  the  date  of  the  assignment  to  remove 
their  oysters,  and,  the  18  months  having  expired,  he  claimed  he  was  entitled 
not  only  to  the  exclusive  use  of  the  bottom,  but  to  all  oysters  remaining 
thereon;  and  that  the  defendants  had  been  taking  up  and  selling  the  oysters 
in  violation  of  his  rights.    He  charged  that  by  an  act  of  assembly,  approved 
August  27,  1884,  (Acts  Ex.  Sess.  1884,  pp.  37-40,)  section  6 of  the  act  of  March 
4,  1884,  (Acts  1888-^4,  p.  825,)  was  amended,  and  half  an  acre  substituted  in 
place  of  one-fourth  of  the  whole  front  of  riparian  owners,  and  all  other  privi- 
leges accorded  them  under  the  act  of  March  4,  1884,  revoked,  and  it  was  pro- 
vided that  the  inspectors  should  return  to  them  all  fees,  taxes,  and  rents  paid 
thereunder;  that  the  repeal  of  section  6  could  not. defeat  his  interest  in  the 
one-fourth  of  tlie  bottom  assigned  to  him  under  the  act  of  March  4th,  for  he 
had  complied  with  the  law,  and  had  a  vested  right;  that  he  refused  to  receive 
back  from  the  inspector  the  fee,  rents,  and  taxes,  etc.,  and  had  paid  tax  or  rent 
for  the  year  1885;  that  after  the  repeal  the  defendants  had  applied  to  the  in- 
spector, and  had  portions  of  the  one-fourth  front  assigned  to  them,  claiming 
the  exclusive  right  to  use  the  same  not  only  for  removing  the  oystera,  but  to 
plant  thereon  as  if  it  had  never  been  assigned  to  him ;  that  the  last  assignment 
was  void  and  of  no  effect;  that  he  was  entitled  to  the  exclusive  use  and  occu- 
pation of  the  one-fourth  oyster  bottom,  the  18  months  allowed  the  prior  occu- 
pants having  expired;  and  that  the  defendants  had  no  right  to  enter  thereon, 
and  take  or  remove  any  oysters  therefrom.    The  bill  prayed  that  an  injunction 
might  be  awarded  to  enjoin  and  restrain  the  defendants  from  taking  oysters 
from  the  one-fourth  of  the  oyster  bottom  assigned  May  4, 1884,  and  from  using 
the  same  under  the  assignment  made  to  them  under  the  act  approved  August 
27, 1884.    A  temporary  injunction  was  awarded  November  16, 1885,  as  prayed 
for  in  the  bill.    At  the  January  rules,  1886,  the  defendants  filed  their  demur- 
rer to  said  bill,  and  at  the  same  time  filed  their  answer.    In  their  answer  de- 
fendants denied  all  the  material  allegations  of  the  complaint,  and  alleged  that 
long  prior  to  the  4th  day  of  May,  1884,  and  prior  to  March  4,  1884,  they  had 
been  in  possession  of  the  oyster  beds  in  controversy ;  that  one  of  them  had  been 
in  possession  for  86  years.     They  also  alleged  that  since  the  passage  of  the  act 
of  August  27,  1884,  they  had  obtained  rights  thereunder  to  the  beds  in  contro- 
versy.   After  taking  testimony  the  cause  came  on  on  motion  of  the  defend- 
ants to  dissolve  the  injunction,  when  the  demurrer  was  overruled  and  the  in- 
junction so  far  modified  as  to  permit  the  defendants,  from  time  to  time,  to 
enter  upon  the  planting  ground  assigned  the  plaintiff  on  May  4,  1884,  and 
within  60  days  from  the  time  of  a  service  of  a  copy  of  the  decree  on  them  to 
remove  their  planted  oysters.    On  May  5,  1886,  the  court  perpetuated  the  in- 
junction and  entered  a  decree  against  the  defendants  for  costs.    The  following 
are  the  portions  of  the  acts  referred  to  material  to  the  points  involved: 
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Act  1883-84,  p.  825,  §  6:  ''If  any  owner  or  occupier  of  land,  having  a 
water  front  thereon  suitable  for  planting  oysters,  shall  be  desirous  of  obtain- 
ing a  location  thereon  for  planting  them,  he  may  make  application  to  any  in- 
spector for  the  county  in  which  he  resides,  who  shall  assign  to  him,  on  such 
location  as  such  owner  or  occupant  may  designate,  in  front  of  his  land,  a 
quantity  sufficient  for  the  said  purpose,  to  be  judged  of  by  said  inspector,  sub- 
ject to  appeal  to  the  judge  of  the  county  couit  of  the  county  in  which  said  land 
is  located,  either  in  term  time  or  vacation,  who  Is  hereby  authorized  to  take 
cognizance  of  the  same,  and  make  such  assignment  as  shall  seem  proper:  pro- 
vided, that  the  said  assignment  shall  not  exceed  one-fourth  of  said  water 
front,  which  shall  be  laid  off  in  a  body;  and  provided,  further,  that  the  privi- 
lege  thus  accorded  to  the  riparian  owner  and  other  persons  hereinafter  men- 
tioned, who  shall  have  assignments  made  to  them  for  planting  and  propagat- 
ing oysters,  may  at  any  time  be  revoked,  at  the  pleasure  of  the  general  assem- 
bly, said  revocation  to  take  effect  eighteen  months  from  the  date  of  revo- 
cation. It. shall  be  the  duty  of  such  owner  or  occupant  to  cause  the  same  to 
be  marked  with  suitable  stakes,  according  to  the  assignment,  and  thereafter 
he  shall  have  the  exclusive  right  to  the  use  thereof,  for  the  purpose  aforesaid; 
and  this  privilege  is  accorded  to  said  owner  or  occupant  in  consideration  of  the 
extra  valuation  ordinarily  assessed  upon  such  land,  for  the  water  privileges 
supposed  to  attach  thereto:  provided,  however,  that  if  said  owner  or  occupant 
shall  sell  any  oysters  from  said  reservation,  he  shall  pay  a  tax  upon  every  one 
hundred  dollars'  worth  so  sold  by  him  equal  to  the  tax  imposed  on  other  prop- 
erty of  same  value.  The  inspector  .making  the  assignment  of  reservation  shall 
be  paid  by  such  owner  or  occupant  a  fee  of  one  dollar  and  twenty-five  cents 
per  annum  rent  for  every  acre  assigned  to  him  as  riparian  owner  aforesaid. 
If  any  portion  of  said  water  front,  herein  reserved  or  provided  for  said  riparian 
owners  or  occupiers  of  land  shall  be  occupied  by  others,  with  oysters  actually 
planted  thereon  at  the  time  a  location  is  made  of  said  reservation,  the  person  so 
occupying  the  same  shall  have  eighteen  months  to  remove  the  said  oysters  so 
planted  thereon.  The  balance  of  said  water  front  or  fronts,  in  excess  of  what 
is  herein  reserved  for  the  riparian  owner,  and  the  residue  of  the  beds  of  the 
bays,  rivers,  and  creeks  other  than  natural  oyster  beds  or  rocks,  may  be  ocdu- 
pied  by  any  person  or  persons  for  the  purpose  of  planting  oysters,  or  the  arti- 
ficial propagation  of  oysters,  thereon,  for  which  the  sum  of  twenty-five  cents 
per  acre,  annually,  shiiU  be  paid  as  a  tax  for  every  acre  so  occupied.  It  shall 
be  the  duty  of  such  person  desiring  to  obtain  a  location  for  planting  or  propa- 
gating oysters  on  any  poitlon  of  water  fronts  and  beds  aforesaid,  not  located 
or  reserved  as  hereinbefore  provided  for  owners  and  occupiers  of  land  as  afore- 
said, to  apply  to  an  inspector  to  have  his  location  ascertained  and  designated, 
and  the  same  shall  be  marked  with  suitable  stakes,  or  by  other  metes  and 
bounds  agreed  upon  between  the  applicant  and  inspector;  and  he  shall  pay 
the  inspector  for  his  services  the  fee  of  one  dollar;  and  thereafter  he  shalj 
have  the  exclusive  right  to  the  use  of  such  location  so  designated  for  tiie  pur- 
pose aforesaid  so  long  as  he  complies  with  the  provisions  of  the  law  requiring 
the  payment  of  twenty-five  cents  per  annum  for  every  acre  so  occupied,  sub- 
ject, however,  to  the  right  of  revocation  by  the  general  assembly.  It  is  pro- 
vided, however,  that  the  provision  of  the  foregoing  section,  imposing  a  tax 
of  twenty-five  cents  per  acre,  shall  not  apply  to  creeks  and  inlets  that  are  not 
more  than  one  hundred  yards  wide  at  their  mouth:  provided,  further,  if  any 
portion  of  said  water  fronts,  or  beds  of  bays,  rivers,  and  creeks,  is  occupied  by 
others  with  oysters  actually  planted  thereon  at  the  time  a  location  is  made,  or 
sought  to  be  made,  under  this  section,  the  occupier  thereof  shall  have  the  prior 
right  against  all  others  but  riparian  owners  who  are  seeking  to  have  their 
reservations  assigned,  to  have  the  said  land  so  occupied  by  him  assigned  to 
him  by  the  inspector:  provided,  said  occupier  shall  have  the  land  so  occupied 
by  him  ascertained  ixnd  designated  within  thirty  days  from  the  time  that  the 
inspector  i^  called  on  to  locate  said  land." 
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Acts  18^3-84,  p.  325,  §  6,  (amended  Ex.  Sess.  1884,  §  6:)  "If  any  owner 
or  occnpier  of  land,  having  a  water  front  thereon  suitable  for  planting  oysters, 
shall  be  desirous  of  obtaining  a  location  thereon  for  planting  oysters,  be  may 
make  application  to  any  inspector  for  the  county  in  which  he  resides,  who 
shall  assign  to  him,  on  such  location,  as  such  owner  or  occupant  may  desig- 
nate, in  front  of  his  land,  a  quantity  sufficient  for  the  said  purpose,  to  be 
judged  of  by  said  inspector,  subject  to  appeal  to  the  Judge  of  the  county  court 
of  the  county  in  which  said  land  is  located,  either  in  term  time  or  vacation, 
who  is  hereby  authorized  to  take  cognizance  of  the  same  and  make  such  as- 
signment as  shall  seem  proper:  provided,  that  the  said  assignment  shall  not 
exceed  one-half  of  an  acre;  and  provided,  further,  that  the  privilege  thus  ac- 
corded to  the  riparian  owner  may  at  any  time  be  revoked,  at  the  pleasure  of 
the  general  assembly,  said  revocation  to  take  effect  eighteen  months  from  date 
of  revocation.  It  shall  be  the  duty  of  such  owner  or  occupant  to  cause  the 
same  to  be  marked  with  suitable  stakes,  according  to  the  assignment,  and 
thereafter  he  shall  have  the  exclusive  right  to  the  use  thereof,  for  the  purpose 
aforesaid ;  and  this  privilege  is  accorded  to  said  owner  or  occupant  in  consid- 
eration of  the  extra  valuation  ordinarily  assessed  upon  such  land  for  the  water 
privileges  supposed  to  attach  thereto:  provided,  however,  that  the  inspector 
making  the  assignment  of  reservation  shall  be  paid  by  such  owner  or  occupant 
a  fee  of  one  dollar;  and  if  such  owner  or  occupant  shall  sell  any  oysters  from 
said  reservation,  also  an  annual  rent  of  twenty-five  cents;  and  all  other  priv- 
ileges accorded  to  riparian  owners  under  the  provisions  of  the  section  hereby 
amended  are  hereby  revoked;  and  the  inspectors  shall  return  to  riparian  own- 
ers all  taxes,  rents,  and  fees  collected  under  the  provisions  of  said  section.  If 
any  portion  of  said  water  front  herein  reserved  or  provided  for  said  riparian 
owners  or  occupiers  of  land  shall  be  occupied  by  others  with  oysters  actually 
planted  thereon  at  the  time  a  location  is  made  of  said  reservation,  the  person 
so  occupying  the  same  shall  have  eighteen  months  to  remove  the  said  oysters 
so  planted  thereon.  The  balance  of  said  water  front  or  fronts,  in  excess  of 
what  is  herein  reserved  for  the  riparian  owner,  and  the  residue  of  the  beds  of 
the  bays,  rivers  and  creeks,  other  than  natural  oyster  beds  or  rocks,  may  be 
occupied  by  any  person  or  persons,  for  the  purpose  of  planting  oysters,  or  the 
propagation  of  oysters,  thereon.  It  shall  be  the  duty  of  any  such  person  de- 
siring to  obtain  a  location  for  planting  or  propagating  oysters  on  any  portion 
of  the  water  fronts  and  beds  aforesaid,  not  located  or  reserved  as  hereinbefore 
provided  for  owners  and  occupiers  of  land  as  aforesaid,  to  apply  to  an  in- 
spector to  have  his  location  ascertained  and  designated,  and  the  same  shall  be 
marked  with  suitable  stakes,  or  by  other  metes  and  bounds  agreed  upon  be- 
tween the  applicant  and  inspector,  and  he  shall  pay  the  inspector  for  his  serv- 
ices a  fee  of  one  dollar,  and  also  an  annual  rent  of  twenty-five  cents  for  each 
and  every  acre  assigned  to  him,  payable  on  the  1st  day  of  October,  annually; 
and  thereafter  he  sliall  have  the  exclusive  right  to  the  use  of  such  location  so 
designated,  for  the  purpose  aforesaid,  so  long  as  he  complies  with  the  pro- 
visions of  the  law  requiring  the  payment  of  twenty-five  cents  per  annum  for 
every  acre  so  occupied,  subject,  however,  to  the  right  of  reservation  by  the 
genertil  assembly.  If  any  portion  of  said  water  fronts,  or  beds  of  bays,  rivers, 
and  creeks  Is  occupied  with  oysters  actuaUy  planted  thereon  at  the  time  a  lo- 
cation is  made  or  sought  to  be  made  under  this  section,  the  occupier  shall 
have  the  prior  right  against  all  others  to  have  the  said  land  so  occupied  by 
him  assigned  to  him  by  the  inspector:  provided,  said  occupier  shall  have  the 
land  occupied  by  him  ascertained  and  designated  withio  thirty  days  from  the 
time  that  the  inspector  is  called  on  to  locate  said  land:  provided,  however, 
that  the  provisions  of  this  section,  which  are  amendatory  to  the  section 
hereby  amended,  shall  not  apply  to  the  counties  of  Northumberland  and  West- 
moreland; but  the  provisions  of  said  section  are  hereby  declared  to  remain  in 
full  force  so  far  as  said  counties  are  concerned,  notwithstanding  the  amend- 
ments thereto  contained  in  this  section." 
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From  the  injunction  and  decree  entered  the  defendants  appealed. 

J,  B.  Donovan^  for  appellants. 

If  plaintiff  were  entitled  to  the  oystei^bed,  he  had  an  adequate  remedy  at 
law,  {Power  v.  Tazewells,  25  Grat.  786;  8tuart  y'.  Andrews*  ExW^  Va.  Law 
J.  [1882,]  101,)  and  could  recover  damages  for  taking  them  in  an  action  of 
trespass  de  bonis  asportatis.  Moore  v.  Steelman,  80  Va.  331  et  seq.  The 
privilege  accorded  by  the  act  of  March  4, 1884,  was  expressly  made  revocable 
by  the  legislature,  and  was  repealed  by  the  act  of  August  27, 1884, — which  is  a 
lawful  exercise  of  legislative  power.  Railroad  Commission  CaseSt  6  Sup. 
Ct.  liep.  334, 348, 349, 388, 391, 1191.  The  people  of  each  state  are  sovereign^ 
and  in  that  character  hold  the  absolute  right  to  all  their  navigable  waters, 
and  the  soil  under  them,  for  their  common  use.  Martin  v.  Waddell,  16  Pet. 
367;  Doe  v.  Beebe,  13  How.  25;  Goodtille  v.  Kibbe,  9  How.  471.  It  is  held 
in  trust  for  the  common  right  of  the  public  of  fishing.  Smith  v.  Maryland, 
18  How.  71;  McCreadyY.Com.,27GT&t.9S6;  Ang.  Tide- Waters, 46 ;  Engine 
Co.  V.  Steam-Ship  Co.,  12  R.  I.  356.  It  has  always  been  the  policy  of  Vir- 
ginia to  recognize  and  protect  the  right  of  property  in  planted  oysters,  and 
the  defendants  were  lawfully  in  possession  under  section  1,  p.  238,  Acts  1874. 
Section  6  of  the  act  of  1884  respects  the  rights  of  those  already  in  occupancy. 

ff.  R.  Pollard,  for  appellee. 

Complainant  does  not  seek  to  recover  possession,  but  seeks  to  have  defend- 
ants restrained  from  interfering  with  his  possession.  Complainant  had  a 
right  to  the  oyster  grounds  opposite  bis  land  of  which  the  act  of  March  4, 1884, 
could  not  deprive  him.  Riparian  rights  exist  in  navigable  as  well  as  unnav- 
igable  streams.  Gould,  Wat.  277.  And  an  act  of  the  state  transferring  these 
rights  to  another  is  void.  Yates  v.  Milwaukee,  10  Wall.  497;  Bowman  v. 
Watlien,  2  McLean,  376.  Riparian  rights  are  property.  Norfolk  City  v. 
Cooke,  27  Grat.  432;  Railway  Co,  v.  Fance,  31  Grat.  761.  Riparian  proprietor 
has  the  exclusive  right  to  draw  a  seine  on  his  own  land.  Brink  v.  Richtmyer 
14  Johns.  255;  Lay  v.  King,  5  Day,  72.  Complainant  had  secured  a  vested 
interest  under  act  March  4,  1884,  of  which  he  could  not  be  deprived. 

Lewis,  P.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Middle- 
sex county,  perpetuating  an  injunction.  The  case,  as  presented  by  the  plead- 
ings, lies  within  a  narrow  compass,  and  may  be  briefly  disposed  of.  The  de- 
cree appealed  from  is  sought  to  be  sustained  on  two  grounds.  The  first  is 
that  the  act,  approved  August  27,  1884,  under  which  the  defendants,  the  ap- 
pellants here,  claim,  is  unconstitutional  and  void,  because  it  impairs  the 
vested  rights  of  the  complainant  under  the  sixth  section  of  tlie  act  approved 
March  4,  1884,  entitled  "An  act  for  the  preservation  of  oysters,"  etc.  Acfar 
1883-84,  p.  325,  §  6;  Acts  1884,  (Ex.  Sess.)  p.  37,  §  6.  The  answer,  however, 
to  this  objection  is  that  the  right  to  revoke  the  privileges  accorded  under  and 
by  virtue  of  the  sixth  section  of  the  act  last  mentioned  is  expressly  reserved 
in  the  act  by  the  legislature,  and  that  the  act  first  above  mentioned,  so  far  as 
it  is  now  complained  of,  is  merely  the  exercise  of  the  right  so  reserved.  The 
rights  or  privileges  of  the  complainant,  which  by  the  bill  are  sought  to  be 
protected,  were  therefore  acquired  subject  to  the  exercise  by  the  legislature  of 
this  reserved  right,  and  consequently  the  objection  above  mentioned  cannot  be 
sustained.  This  is  an  elementary  principle,  in  support  of  which  the  citation 
of  authority  is  unnecessary.  It  is,  however,  contended,  in  the  second  place, 
that  the  act  of  March  4,  1884,  is  unwarranted  by  the  constitution  because  it 
deprives  the  appellee  of  his  rights  of  property  without  due  process  of  law,  and 
without  just  compensation.  The  ground  of  this  contention,  as  stated  in  the 
oriefs  of  counsel,  is  that  the  appellee,  by  virtue  of  his  rights  as  riparian 
owner,  has  the  ejcclusive  right  to  the  oyster  grounds  opposite  his  land,  for  the 
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purpose  of  planting  and  propagating  oysters,  and  that  any  act  of  the  legisla- 
ture which  arbitrarily  deprives  him  of  this  right,  in  whole  or  in  part,  is  void. 
But,  manifestly*  all  this  is  beside  the  present  case,  and  cannot  be  considered 
on  this  appeal,  for  two  reasons — Firsts  because  no  such  question  is  raised  in 
the  pleadings;  and,  secondly,  because  the  appellee,  having  availed  himself  of 
the  benefit  of  the  statute,  and  in  his  bill  claiming  under  it,  is  estopped  in  this 
litigation  from  contesting  its  validity,  whether  it  be  constitutional  or  not.  In 
Daniels  v.  Tiemey,  102  U.  S.  415,  Mr.  Justice  Swatnb,  in  delivering  the 
unanimous  opinion  of  the  court,  said:  ''It  is  well  settled  as  a  general  propo- 
sition, subject  to  certain  exceptions  not  necessary  to  be  here  noted,  that  where 
a  party  has  availed  himself  for  his  benefit  of  an  unconstitutional  law,  he  can- 
not, in  a  subsequent  litigation  with  others  not  in  that  position,  aver  its  un- 
constitutionality as  a  defense,  although  such  untsonstitutionality  may  have 
been  pronounced  by  a  competent  Judicial  tribunal  in  another  suit.  In  such 
cases  the  principle  of  estoppel  applies  with  full  force  and  conclusive  effect." 
Citing  Ferguson  v.  Landram.  5  Bush,  230, 1  Bush,  548;  Van  Hook  v.  Whit- 
lock,  26  Wend.  43;  Lee  v.  Tillotson,  24  Wend.  337;  People  v.  Murray,  5  Hill, 
468;  City  of  Burlington  v.  GHlbert,  31  Iowa,  356;  Railroad  Co,  v.  Stewart, 
39  Iowa,  267.  See,  also  Gooley,  Const.  lam.  marg.  p.  181;  Roanoke  City  v. 
Berkowitz,  80  Va.  616,  623. 

We  do  not  mean,  however,  to  be  understood  as  expressing  any  opinion  as  to 
the  constitutionality  of  the  act  of  March  4,  1884,  for  no  such  question,  as  we 
have  said,  is  presented  for  determination  on  this  appeal.  The  decree  must 
therefore  be  reversed,  and  the  bill  dismissed. 


(84  Va.  9) 

WoMACK  0.  Glasgow  et  al. 
{Supreme  Court  of  Appeals  of  Virginia*    1888.) 

1.  PbINOIPAL  kW  SURBTT— RbLBASB  OF  SUBETT— Al/FBHATION  OF  TeBUS. 

A  surety  on  a  bond  secured  bv  a  trust  deed  is  not  discharged  by  the  sale  of  the 
trust  property  under  a  decree  of  court  on  terms  more  advantageous  to  him  than 
those  prescribed  in  the  deed,  where  he  was  made  a  party  to  the  suit  to  foreclose,  and 
made  no  objections  to  such  change. 

i.   BaMB— LlABIUTT  OF  ISUBBTT— PbIMABT  LiaBILITT  OP  DBBTOB. 

The  property  of  the  surety  should  not  be  taken  to  satisfy  the  debt,  untU  proper 
efforts  have  been  made  to  charge  the  property  of  the  principal  debtor. 
8.  JuniciAL  Sales— Fbes  of  Officbes  of  Ck>UET— Eztba  Seeyices. 

Under  Code  Va.  c.  174,  f  6j  which  provides  that  officers  of  the  court,  under  any 
decree  or  order  of  sale,  shall  be  allowed  5  per  cent,  on  the  first  $300  received  by 
them,  and  2  per  cent,  on  all  sums  above  that,  it  Is  error,  on  a  sale  of  land,  to  allow 
fuU  commissions  on  tl4,000  where  the  amount  actually  received  was  only  $1,400,  and 
also  to  allow  $150  additional  for  extraordinary  efforts  made  in  effecting  the  sale. 

HiNTON,  J.  The  facts  and  proceedings  necessary  to  be  stated  in  order  to  a 
clear  apprehension  of  the  questions  to  be  decided  in  this  cause  are  these:  On 
the  16th  day  of  November,  1866,  W.  A.  Glasgow  and  J.  G.  Paxton,  executors 
of  James  Paxton,  deceased,  pursuant  to  tlie  will  of  their  testator,  sold  a  tract 
of  land  of  404^  acres  lying  in  the  counties  of  i^otetourt  and  Alleghany,  at  the 
confluence  of  the  Jacl^son  and  Cow-Pasture  rivers,  and  known  as  tlie  *' Forks 
Farm,"  to  John  L.  Circle,  at  the  price  of  822,025.  The  purchaser  complied 
with  the  terms  of  sale  by  paying  10  per  cent,  of  the  purcliase  money  in  caah, 
and  giving  his  bonds  for  the  deferred  payments,  with  Charles  S.  Circle,  Mar- 
garet Circle,  Sarah  A.  Circle,  Oliver  Shirkey,  and  the  appellant,  William  M. 
Womack,  as  sureties.  For  tlie  purpose  of  facilitating  a  distribution  of  the 
estate,  each  deferred  payment  was  divided  into  four  bonds;  and  to  secure  the 
paynoent  of  all  of  these  bonds  a  deed  conveying  the  laud  to  the  purchaser,  and 
a  deed  of  trust  conveying  the  land  from  him  to  said  Glasgow  as  trustee,  were 
simultaneously  executed  and  recorded.  Of  these  bonds  many  have  been  trans- 
ferred, under  a  decree  in  another  suit,  by  the  surviving  extoutor  to  the  dis- 
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tributees  of  said  Paxton,  in  satisfaction  of  their  respective  interests  in  tiie  es- 
tate. The  purchaser.  Circle,  being  in  default  in  the  payment  of  some  of  the 
deferred  installments  of  purchase  money,  the  trustee,  Glasgow,  made  an  effort 
to  resell  the  land,  pursuant  to  the  terms  of  the  deed  of  trust,  which  proved 
abortive.  He  then  filed  his  bill  in  equity,  in  which,  after  reciting  this  fact 
and  the  terms  of  the  deed  of  trust,  he  says  that  he  has  reason  to  believe  that 
no  person  could  be  found  who  would  pay  the  large  amount  then  due  in  cash, 
and  provide  for  the  payments  yet  to  fall  due,  conformably  to  the  terms  pre- 
scribed in  the  trust  deed;  that  he  fears  that  the  trust  subject  may  fail  to  make 
good  the  balance  due  on  it,  and  that  he  may  be  compelled  to  go  against  the 
sureties;  and  he  then  prays,  among  other  things,  that  the  court  would  "direct 
him  in  the  execution  of  his  trust,  and  make  such  alteration  and  modification 
in  the  terms  of  sale  as  will  most  certainly  insure  a  fair  price  for  the  property, " 
etc.  To  this  bill  Circle  and  his  sureties  were  made  defendants.  On  the  22d 
March,  1871,  the  court  entered  a  decree,  modifying  the  terms  of  sale  prescribed 
in  the  deed  of  trust,  recognizing  the  trustee,  Glasgow,  as  its  commissioner, 
and  directing  him  to  sell  the  land  as  a  whole,  or  in  parcels,  as  he  thought 
best,  for  10  per  cent,  in  cash,  and  the  balance  in  three  equal  annual  install- 
ments, with  interest  from  the  day  of  sale.  Under  this  decree,  Glasgow,  trus- 
tee and  commissioner,  sold  the  property  on  the  30th  May,  1871,  to  William  E. 
Walkup  for  $18,750;  but  this  sale,  at  the  instance  of  Circle,  the  court  refused 
to  confirm,  whereupon  the  commissioner,  acting  under  the  same  decree,  sold 
the  land,  on  the  24th  October,  1871,  to  the  same  Circle,  who  was  also  the 
original  purchaser,  for  the  sum  of  $14,000,  whereof  $1,400  was  paid  in  cash, 
and  this  is  all  that  was  ever  collected  of  this  purchase  money.  For  the  de- 
ferred payments.  Circle,  the  purchaser,  gave  his  bonds,  with  Isaac  Reynolds, 
James  Davis,  Belle  Circle,  and  the  same  Charles  S.,  Sarah  A.,  and  Margaret 
Circle,  as  sureties.  On  the  12th  September,  1872,  the  court,  on  the  applica- 
tion of  the  said  John  L.  Circle,  allowed  him  an  abatement  of  $2,034.03,  with 
interest  frgm  15th  November,  1866,  on  his  purchase  money,  for  a  deficiency 
in  the  quantity  of  bottom  land.  On  the  7th  April,  1878,  the  purchaser,  John 
L.  Circle,  being  in  default  in  paying  the  purchase  money  of  the  sale  made  to 
hmi  on  the  24th  October,  1871,  a  decree  was  entered  directing  a  resjile.  Un- 
der this  decree,  the  land  was  sold  on  the  10th  November,  1878,  to  the  appel- 
lant, William  M.  Woraack,  for  the  sum  of  $10,600  and  by  him  was  turned 
over  to  William  E.  Walkup  upon  terms  which  the  record  does  not  disclose. 
Thereupon  the  commissioner  to  whom  the  cause  lias  been  referred  to  take  an 
account  of  the  balances  due  on  the  bonds  of  the  15th  November,  1866,  hav- 
ing in  the  mean  while  reported  that  about  $7,000  would  remain  unpaid  thereon 
after  deducting  all  credits,  said  Glasgow  filed  an  amended  and  supplemental 
bill,  in  which,  after  setting  forth  the  facts  that  judgment  hkd  been  obtained 
upon  the  first  bond  given  at  the  sale  made  on  the  24th  October,  1871,  and  that 
execution  had  issued  thereon,  and  been  returned,  "No  property  found,"  etc., 
and  that  this  large  balance  of  $7,000  would  remain  after  the  proceeds  of  the 
last  sale  were  applied  to  the  payment  of  what  was  due  under  the  first  sale,  to 
be  charged  on  property  other  than  the  Forks  farm,  he  prays  that  sucli  pro- 
ceedings may  be  had  against  all  of  the  sureties  to  the  first  and  second  sales, 
who  were  defendants  to  the  bill,  as  might  insure  payment  of  the  balances  that 
may  remain  of  the  debts  set  up  in  the  said  original  bill;  and  on  23d  April, 
1877,  the  court  entered  a  decree  recommitting  the  cause  to  a  commissioner, 
to  ascertain  and  report  the  balances  remaining  of  those  debts  after  deducting 
all  proper  credits,  and  providing  for  the  application  thereto  of  all  other  funds, 
properly  applicable  thereto,  but  which  may  not  have  been  yet  applied,  so  that 
it  may  appear  for  what  amount  decree  should  be  taken  against  the  lands  of 
said  Womack.  On  the  18th  June,  1885,  the  court,  pursuant  to  the  finding  of 
its  commissioner,  decreed  that  unless  Womack  should,  within  60  days  from 
5th  June,  1885,  pay  off  the  balances  remaining  on  these  debts,  which  aggre- 
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gated  the  sura  of  $5,407.90  as  of  June  12, 1885,  and  which  were  liens  upon 
his  land,  that  those  lands  should  be  sold,  and  the  proceeds  applied  to  that  pur- 
pose;  and  it  is  from  this  decree  that  Womack  has  appealed;  and  the  flrst  and 
great  error  which  he  assigns  is  that  the  action  of  the  court  in  ordering  a  sale 
of  Forks  farm,  in  the  decree  of  February  3, 1872,  upon  terms  differing  front 
the  terms  of  sale  prescribed  by  the  deed  of  trust,  entirely  discharged  him  as 
surety  for  the  debts  secured  by  that  deed,  or,  if  it  did  not  entirely  "discharge 
and  release  him  from  the  burden  of  that  contract, "  that  it  did  at  least  dis- 
charge him  to  the  f  uU  extent  of  the  net  proceeds  of  the  sale  of  Forks  farm 
made  under  that  decree,  though  part  of  those  proceeds  were  never  collected. 
In  other  words,  his  contention  is,  to  use  the  language  of  the  brief,  that  "al- 
though he  did  not  and  does  not  object  to  the  sale  on  the  altered  terms,  if  the 
creditor  desired  it,  *  *  *  nevertheless  he  is  entitled  to  the  benefit  of  the 
alteration;  the  effect  of  which  is  to  discharge  him  entirely,  or  at  least  to  the 
extent  of  the  net  proceeds  of  the  sale  qf  Forks  farm  made  on  the  24th  Octo- 
ber, 1872." 

But  after  a  careful  consideration  of  the  subject  we  can  discover  no  founda- 
tion, either  in  the  principles  of  law  applicable  to  the  contract  of  suretyship, 
or  in  reason,  to  justify  either  of  these  pretensions.  It  is  undoubtedly  well 
settled  that,  "the  undertaking  of  a  surety  being  one  strietissimi  juris,  he 
cannot,  either  at  law  or  in  equity,  be  bound  further  or  otherwise  than  by  the 
very  terms  of  his  contract;  and  this  rule,  as  was  said  by  Kent,  C.  J.,  in 
Ludlow  V.  Simond,  2  Caines,  Cas.  1,  is  founded  upon  the  most  cogent  and 
salutary  principles  of  public  policy  and  justice.  In  the  complicated  trans- 
actions of  civil  life,  the  aid  of  one  friend  to  another  in  the  character  of  surety 
or  bail  becomes  requisite  at  every  step.  Without  these  constant  acts  of  mut- 
ual kindness  and  assistance,  the  course  of  business  and  commerce  would  be 
prodigiously  impeded  and  disturbed.  It  becomes,  then,  excessively  important 
to  have  the  rule  established  that  a  surety  is  never  to  be  implicated  beyond  his 
specific  agreement."  Accordingly,  it  has  become  almost  axio/natic  that 
whenever  the  principal  debtor  and  the  creditor  enter  into  any  agreement, 
without  the  consent  of  the  surety,  which  varies  essentially  the  terms  of  the 
contract,  or  materially  affects  the  rights  and  remedies  of  the  surety,  the  surety 
is  th^eby  released;  but  it  is  also  well  settled  that  the  surety  will  not  be  dis- 
charged by  the  lawful  act  of  the  creditor,  or  by  the  decrees  of  the  couit, 
which  the  creditor  cannot  control.  "The  act  of  the  creditor  which  injures 
the  surety,  or  increases  his  risk,  or  exposes  him  to  greater  liability,  which 
will  operate  as  a  discharge,  must  be  in  the  doing  of  something  which  the  law 
prohibits,  or  in  the  omission  to  do  something  which  the  law  requires."  But 
in  this  case  it  was  the  duty  of  the  surety  to  see  that  the  debt  was  paid,  either 
by  his  principal  or  himself.  The  contract  of  the  surety,  as  well  as  of  the 
principal,  was  that  the  debt  should  be  paid;  and  to  this  contract  the  deed  of 
trust  was  a  mere  incident, — a  mere  security  for  the  enforcement  of  the  debt, 
— and  the  contract  cannot  be  said  to  be  in  any  proper  sense  altered  or  varied 
by  the  mere  alteration  in  the  terms  of  sale  of  this  security.  The  surety  has 
in  no  way  been  deprived  of  the  full  benefit  of  his  security,  but  on  the  con- 
trary, and  as  the  consequence  of  his  own  conduct  in  failing  to  pay  upon  the 
default  of  his  principal,  has  had  the  security  sold  upon  better  terms  than  those 
prescribed  by  the  deed  of  trust,  and,  as  a  further  consequence,  has  had  the 
benefit  of  the  proceeds  of  sales,  which  in  all  probability  could  not  have  been 
effected  without  this  alteration  of  the  terms  of  sales.  The  surety,  therefore, 
and  not  the  creditors  or  the  executor,  must  be  regarded  as  responsible  for  the 
sale,  and  the  necessary  change  of  terms.  But,  apart  from  all  this,  the  surety 
must  be  held  to  have  waived  any  right  which  he  might  have  had  to  complain 
of  the  alteration  in  the  terms  of  sale  from  those  prescribed  in  the  deed  of 
trust,  if  the  objection  had  been  made  In  time.  The  bill  fully  disclosed  the 
fact  that  one  of  the  principal  objects  which  its  f ramer  had  in  view  was  to 
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bring  to  the  attention  of  the  surety,  who  was  made  a  defendant,  along  with 
others,  that  he  thought  a  change  of  terms  was  absolutely  necessary  in  order 
to  a  sale.  Then  was  the  time  for  the  appellant  to  have  made  his  objection,  if 
he  had  any,  and  by  failing  to  do  so  he  has  forfeited  that  right;  for,  whatever 
may  be  the  role  between  man  and  man,  when  a  surety  is  called  upon  in  a 
court  of  justice  to  answer,  he  must  make  his  objection  then,  or  stand  forever 
concluded.  Upon  the  second  branch  of  this  objection  it  is  necessary  to  say 
but  little.  As  we  have  seen,  the  appellant  is  a  surety  to  the  bond  for  $22,- 
025,  and,  as  we  have  further  seen  that  he  was  not  discharged  by  the  change 
of  the  terms  of  sale,  it  follows  that  he  can  only  be  discharged  from  his  engage- 
ment, which  is  that.  In  the  default  of  his  principal  to  pay,  he  will  pay  the 
whole  of  the  debt.  That  engagement,  except  to  the  extent  that  the  debt  has 
been  already  extinguished  by  actual  payments,  and  the  abatement  for  the 
error  in  giving  the  number  of  acres  of  bottom  land,  still  exists,  and  cannot 
be  blotted  out  by  charging  the  court  or  its  commissioner  with  laches  and  neg- 
ligence in  failing  to  r^ize  the  whole  purchase  money  upon  the  second  sale  to 
Circle,  for  the  charge  is  wholly  unsustained  by  proof.  This  disposes  of  the 
first  assignment  of  error. 

The  next  assignment  of  error  we  shall  notice,  is  the  action  of  the  court  in 
allowing  W.  A.  Glasgow,  the  commissioner,  comaiissions  upon  the  whole 
614,000  for  which  the  Forks  farm  was  sold  at  the  first  judicial  sale,  when 
only  $1,400  thereof  was  ever  collected,  and  its  action,  also,  in  allowing  the 
same  commissioner  two  sums — one  of  $50,  and  the  other  of  0100 — as  exti*a 
compensation  for  his  extraordinary  efforts  to  sell  this  land.  This  objection  is 
well  taken;  for,  however  meritorious  may  have  been  the  claims  of  the  com- 
missioner, we  are  concluded  in  this  respect  by  the  express  terms  of  the  statute, 
which  provides  that  "for  services  of  commissioners  or  officers  under  any  de- 
cree or  order  for  a  sale,  including  the  collection  and  paying  over  the  proceeds, 
there  shall  not  be  allowed  any  greater  commission  than  five  per  centum  on 
the  firat  three  hundred  dollars  received  by  them,  and  two  per  oentum  on  all 
above  that;  and  if  a  sale  be  made  by  one  commissioner  or  oflicer,  and  the  pro- 
ceeds collected  by  another,"  or  not  collected  at  all,  "the  court  under  whose 
decree  or  order  they  acted  shall  apportion  the  commission  between  them  as 
may  be  just."  Code  1873,  c.  174,  §  6.  As  to  the  expenses  for  advertising, 
crier's  fee,  and  surveying  the  land,  they  were  all  properly  allowed.  Hogan  v. 
Duke,  20  Grat.  244. 

The  next -assignment  of  eiTor  which  we  shall  notice,  and  it  is  the  only  other 
assignment  which  is  well  taken,  is  that  the  lands  of  the  appellant,  Womack, 
should  not  have  been  charged  with  the  judgtRent  of  Scott  &  Co.  against 
Bradley  and  Womack  until  proper  efforts  had  first  been  made  to  subject  the 
property  of  the  principal  debtor.  This  was  clearly  against  the  rule  laid  down 
in  fforton  v.  Bond,  28  Grat.  815,  and  is  therefore  erroneous. 

For  the  errors  indicated  above  the  decree  must  be  reversed,  and  the  cause 
be  remanded  to  the  circuit  court,  with  instructions  to  render  a  decree  in  con- 
formity with  the  views  herein  expressed. 


(82  Va.  949) 

Travelers'  Ins.  Co.  c.  Harvey. 
{Supreme  Court  of  Appeals  of  Virginia.    1888.) 

1.  Insurance— Conditions— Rbstbiction  or  Authobitt  to  Waive— Conditions  Sub- 
sequent TO  Loss. 

A  stipulation  in  an  accident  policy  that  the  assured  shall  claim  no  waiver  by  rea- 
son of  any  act  of  the  agent,  unless  the  agent  is  so  authorized  by  the  president  or 
secretary  of  the  company  in  writing,  is  confined  to  those  provisions  of  the  policy 
which  make  it  a  valid  and  binding  contract  of  insurance,  and  does  not  extend  to 
stipulations  which  are  to  be  performed  after  the  loss  has  occurred. 

9.  Same— Conditions— Waiver. 

Where  there  is  a  notice  on  an  accident  policy  that  notice  of  change  of  occupation, 
or  death  (?r  accident  are  to  be  given  to  an  agent  who  was  required  to  write  the 
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policy,  and  it  appears  that  the  agent  had  power  to  adjust  losses,  and  that  the  com- 
pany followed  his  recomznendation  about  paying  them,  he  must  be  taken  to  be  a 
general  agent  of  the  company,  and  to  have  power  to  waive  preliminary  proof  of  loss. 

8.  8amb. 

In  an  action  on  an  accident  policy  it  was  held  that  there  was  a  waiver  of  notice 
and  proof  of  death  where  it  appeared  that  the  company  relied  on  the  judgment  of 
its  general  agent,  and  paid  or  refused  to  pay  its  losses  as  he  advised;  that  he  re- 
fused to  pay  the  loss  on  the  ground  that  the  deceased  was  drunk  at  the  time  of  the 
accident;  that  after  investigating  the  accident  he  told  the  plaintiff  that  he  had  no 
case,  and  took  away  from  the  attending  physician  the  blank  notice  and  proof  of  death 
which  he  had  given  him  to  fill  up. 

4  Same— Accident  Insubance— Defense  or  Drunkenness. 

In  an  action  on  an  accident  policy  to  recover  for  the  death  of  the  insured,  when 
the  defense  was  that  the  deceased  fell  from  a  window  while  drunk,  testimony  of  a 
witness  that  shortly  before  the  accident  the  deceased  did  not  appear  to  be  drunk, 
that  she  saw  him  early  the  next  morning,  and  there  were  no  signs  of  vomit  on  him: 
also  the  testimony  of  the  attendant  physician  that  when  he  first  saw  the  deceased 
he  thought  he  was  drunk,  which  idea  was  quickly  dispelled;  also  testimony  that  de- 
ceased took  a  glass  of  beer  just  before  going  home,  and  was  not  drunk  then;  that  he 
had  only  had  three  glasses  of  beer,  and  never  dnrnk  whisky,— is  sufficient  to  sus- 
tain the  finding  that  the  deceased  was  not  drunk  at  the  time  of  the  accident. 

5.  Same. 

In  an  action  on  an  accident  policy  to  recover  damages  for  the  death  of  the  insured 
where  the  defense  was  that  the  deceased  was  drunk  at  the  time  of  the  accident,  a 
refusal  by  the  court  to  admit  in  evidence  letters  of  the  plaintiff,  where  the  only  ten- 
dency of  such  evidence  was  to  show  that  the  deceased  was  not  drunk,  if  error,  is 
harmless. 

(k  Same. 

In  an  action  on  an  accident  policy  to  recover  for  the  death  of  the  insured,  where 
the  defense  is  that  the  accident  was  caused  by  the  deceased  falling  out  of  a  window 
while  drunk,  it  is  not  error  to  refuse  to  admit  testimony  that  on  a  previous  occasion 
the  deceased,  while  drunk,  had  attempted  to  jump  from  the  window. 

7.  Same— Accident  Insubancb— Somnambulism. 

In  an  action  on  an  accident  policy  to  recover  for  the  death  of  the  insured  caused 
by  falling  from  a  window,  an  instruction  to  the  jury  that  if  the  deceased  got  up  in 
his  sleep,  and  while  asleep  fell  from  the  window,  they  should  find  for  the  defendant, 
was  properly  refused,  as  it  would  tend  to  mislead  the  jury,  and  cause  them  to  think 
that  if  the  deceased  got  up  in  his  sleep,  waked  up  and  then  fell  asleep,  and  fell  out 
of  a  window,  somnambulism  was  the  proximate  cause  of  his  death. 

8.  New  TriaI/—Gbounds— Newly-Discovered  Evidence. 

A  court  will  not  grant  a  new  trial  on  the  ground  of  newly-discovered  evidence, 
where  it  is  not  satisfied  that  such  evidence  ought  to  procure  a  different  verdict.  ^ 

Error  to  corporation  court  of  Roanoke. 

HiNTON,  J.  The  record  in  this  case  shows  that  on  the  18th  day  of  June, 
1884,  a  policy  was  issued  by  the  Travelers'  Insurance  Company,  insuring  one 
Jacob  Baker  in  the  sum  of  ^f500  against  injuries  resulting  from  accidental 
causes,  in  favor  of  his  uncle,  one  Jacob  Harvey,  erroneously  called  in  the 
policy  of  insurance  Joseph  Harvey.  On  the  night  of  the  19th  day  of  August, 
1884,  Jacob  Baker,  the  peraon  who  was  insured,  fell  from  a  window  of  his 
boarding-house,  receiving  injuries  from  which  he  in  a  few  days  died.  There- 
upon the  assured,  the  defendant  in  error  here,  having  first  demanded  payment 
of  the  policy  and  being  refused,  instituted  an  action  of  assumpsit  in  the  hus- 
tings court  of  the  city  of  lioanoke,  and  recovered  a  judgment  for  the  full 
amount  of  the  policy;  and  to  that  judgment  the  present  writ  of  error  was 
awarded. 

There  are  various  errors  assigned  in  the  petition  of  the  plaintiff  in  error, 
the  most  prominent  of  which  1  shall  notice.  The  main  grounds  of  defense 
relied  on  at  the  trial,  however,  were  two:  First,  that  there  had  been  no  such 
notice  and  proof  of  death  as  Is  required  by  the  company;  and,  second,  that 
che  Insured  was  drunk  at  the  time  of  the  accident, — ^and  it  is  to  these  de- 
fenses that  I  shall  more  particularly  address  myself. 

*  As  to  when  a  new  trial  will  be  granted  on  the  ground  of  newly-discovered  evidence^ 
see  Boot  v.  Brewster,  (Iowa,)  86  N.  W.  Rep.  649,  and  note. 
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As  preliminary,  however*  to  a  consideration  of  these  points,  it  may,  per- 
haps, be  well  for  me  at  once  to  declare  what  plainly  appears  to  be  the  scope 
and  power  of  0.  M.  Cummings,  the  agent,  who  has  been  the  acting  represent* 
ative  of  this  company  throughout  the  whole  of  this  controversy;  and  perhaps 
it  may  also  be  as  well  stated  in  this  connection  as  in  any  other  Ihat  we  agree 
with  the  court  below  in  the  construction  which  it  placed  upon  the  latter  half 
of  the  eighth  clause  of  the  policy,  in  instruction  Ko.  5,  which  it  gave  at  the 
instance  of  the  plaintiff.  That  instruction  asserts  the  proposition  that  the  de- 
nial of  the  right  of  the  assured  to  claim  a  waiver  '*  by  reason  of  any  act  or  acts 
of  any  agent,  unless  such  waiver  be  specially  authorized  in  writing  over  the 
signature  of  the  president  or  secretary  of  the  company,"  is  confined  to  those 
provisions  and  conditions  of  the  policy  which  enter  into  and  form  a  part  of 
the  contract  of  insurance,  and  are  essential  to  make  it  a  binding  contract;  and 
does  not-extent  to  those  stipulations  which  are  to  be  performed  after  a  loss 
has  occurred,  such  as  giving  notice  and  furnishing  proofs  of  deaths.  Such  is 
the  rule  as  stated  by  a  late  author  of  high  repute.  May,  Ins.  §  511,  p.  777. 
And  in  this  case  such  a  construction  is  required  as  well  by  the  context  as  by 
the  rule  that  the  words  of  an  instrument  shall  be  taken  most  strongly  against 
the  party  employing  them.  We  also  agree  with  the  court  below  in  thinking 
that  0.  M.  Cummings  was  a  general  agent.  By  the  notice  appended  to  tlie 
policy  all  policy-holders  are  required  to  give  notice  to  0.  M.  Cummings, 
agent,  No,  8  North  Charles  street,  Baltimore,  Md.,  of  any  change  of  occupa- 
tion on  the  part  of  the  insured;  and  in  the  event  of  death,  or  totally  disabling 
injury  by  accident  of  the  person  insured,  notice  of  the  fact,  giving  full  par- 
ticulars as  to  how,  when,  and  where  the  accident  happened,  and  its  result,  is 
to  be  given  to  this  same  agent,  who  is  required  to  write  the  policy.  From 
the  admissions,  acts,  and  dealings  of  the  said  Cummings,  in  this  case,  it  also 
appeal's  that  this  agent  has  the  power  to  agree  upon  and  settle  the  terms  of 
insurance,  and  investigate  losses;  and  that,  if  he  has  not  the  absolute  power  to 
pay  losses,  at  least  that  he  has  the  power  to  recommend  the  payment  of  them, 
and  that  this  recommendation,  according  to  his  own  statement,  was  sure  to 
be  adopted  and  acted  upon.  Kow,  such  an  agent,  whether  we  have  regard 
to  the  extent  of  his  territory  or  the  scope  of  Iiis  powers,  must  be  regarded  as 
a  general  agent.  May,  Ins.  §§  126,  151.  Such  an  agent  lias  the  power  to 
waive  the  conditions  of  a  policy  as  to  the  preliminary  proof  of  loss.    Id. 

The  question  next  arises  whether  there  was  such  a  waiver  of  the  prelimi- 
nary proof  of  death  in  the  case  as  justified  the  assured  in. bringing  suit,  al- 
though the  90  days  within  which,  after  proof  of  loss,  the  payment  wtis  de- 
manded had  not  expired.  We  think  there  was.  The  deposition  of  the  wit- 
ness Friend  shows  not  only  that  Cummings  "objected  to  the  payment  of  the 
policy  on  the  ground  that  Baker,  the  insured,  was  under  the  influence  of  drink 
at  the  time  of  the  accident,"  but  it  also  shows  that  his  refusal  to  recommend 
the  payment  of  the  loss  was  tantamount  to  a  refusal  on  the  part  of  the  com- 
pany to  pay  the  same.  Friend,  one  of  the  witnesses,  says:  "I  asked  him: 
•Do  you  intend  to  pay  this  policy  or  not?'  He  replied:  'It  is  not  for  me  to 
say.  The  company  at  Hartford  must  answer  that  question.*  I  said:  -*  You 
being  the  authorized  agent  of  the  company  in  this  section,  do  not  the  com- 
pany depend  on  you  as  to  whether  this  claim  shall  be  paid  or  not?  If  you 
advise  them  to  pay  a  claim,  do  they  not  pay  it?  if  you  advise  them  not  to  pay 
it,  do  they  not  refuse? '  He  hesitated  a  little,  and  said:  *  That  is  about  the 
way  of  it.'  I  said:  •  Will  you  advise  them  to  pay  this  claim?'  He  said  it 
was  his  opinion  the  claim  ought  not  to  be  paid.  I  then  said:  *Tbe  plain 
English  of  the  matter  is,  you  will  advise  your  company  not  to  pay,  and  there- 
fore they  will  not  pay.'  He  said,  that  was  about  it."  The  deposition  of  Dr. 
Sims  shows  that  he,  Cummings,  then  went  to  him,  Sims,  told  him  what  in- 
formation he  had  gotten  al>out  Baker's  having  been  under  the  influence  of 
liquor,  and  then  requested  the  doctor  to  give  him,  and  took  from  the  doctor. 
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the  blank  form  which  Harvey  had  given  to  him  as  the  attending  physician  to 
fill  up  with  the  particulars  of  death,  as  required  by  the  company.  And  Gum- 
mings,  in  his  own  deposition,  upon  cross-examination  says:  "After  con- 
versing with  Harvey  I  told  him  he  had  no  case.  I  considered  that  he  had 
surrendered  the  claim.  I  then  went  to  Dr.  Sims  and  took  up  the  blank  which 
I  had  sent  to  H.  [meaning  Harvey  the  assured]  for  proof  of  death.  I  had  no 
reason  for  taking  up  the  blank  but  that  Harvey  had  no  case,  and  it  was  no 
use.  I  only  resisted  the  payment  on  the  ground  that  Baker  was  drunk  at  the 
time  of  the  accident;  on  that  point,  that  he  was  not  drunk,  was  all  the  proof 
I  wanted.  I  do  not  claim  there  was  any  other  ground.  I  do  not  claim  there' 
was  any  false  swearing  in  the  application ;  that  there  was  any  disease,  or  any 
other  forfeiture  besides  the  reported  intoxication  at  the  time  of  the  accident. 
I  was  satisfied  about  the  matter  before  I  took  the  blank  from  Dr.  S."  Now, 
if  all  this  does  not  amount  to  a  waiver  of  the  preliminary  proof  of  death,  what 
can?  Here  is  a  general  agent,  who  comes  all  the  way  from  Baltimore  on  this 
business,  and  who,  according  to  his  own  admissions,  "  went  to  the  house  where 
the  accident  happened;  conversed  with  the  family;  saw  Dr.  Sims;  examined 
him ;  saw  other  parties,  and  examined  into  all  the  circumstances  of  the  case  for 
the  company;*'  then  tells  Harvey  that  he  has  no  case;  and  then,  to  crown  it  all, 
actually  withdraws  the  blank  proof  of  death  from  the  hands  of  the  attending 
physician,  who,  at  the  request  of  the  assured,  was  about  to  fill  it  up;  and  that, 
too,  only  for  the  reason,  as  he  himself  says,  that  he  had  decided  that  Harvey 
had  no  case,  and  that  it  could  be  of  no  use  to  him  to  have  the  blank  proof 
filled  up.  Now,  here  are  the  facts,  and  if  they  do  not  amount  to  a  waiver, 
under  the  authorities,  I  repeat,  I  am  at  a  loss  to  know  what  can.  Here,  in 
despite  of  his  assertion  to  the  contrary,  he  not  only,  on  behalf  of  the  com- 
pany, resists  the  payment  on  the  ground  that  Baker  was  drunk  at  the  time  of 
the  accident,  but  he  takes  away  the  blank  proofs,  because  the  filling  of  them 
up  would  be  but  an  idle  and  useless  ceremony.  These  acts  and  declarations 
clearly  establish  a  waiver.  In  Fland.  Ins.  542,  that  writer  says:  "The  re- 
fusal to  recognize  the  existence  of  any  claim,  or  a  general  refusal  to  pay, 
renders  the  delivery  of  notice  and  proofs  a  useless  ceremony,  and  is  treated  as 
waiving  a  strict  compliance  with  the  condition  as  to  the  preliminary  notice 
and  proofs,  both  in  respect  to  form  and  time."  And  in  May,  Ins.  §  ^9,  that 
writer  says:  "A  distinct  denial  of  liability,  and  refusal  to  pay,  on  the  ground 
that  there  is  no  contract,  or  that  there  is  no  liability,  is  a  waiver  of  the  con- 
dition requiring  pr-oof  of  loss.  It  is  equivalent  to  a  declaration  that  they  will 
not  pay  though  the  proof  be  furnished;  and  to  require  the  presentation  of 
proof  in  such  a  case,  when  it  can  be  of  no  importance  to  either  party,  and  the 
conduct  of  the  party  in  favor  of  whom  the  stipulation  is  made  has  rendered  it 
practically  superfluous,  is  but  an  idle  formality,  the  observance  of  which  the 
law  will  not  require.  ♦  ♦  ♦  And  a  waiver  of  the  proof  is  a  waiver  of  the 
condition  that  payment  is  not  to  be  made  until  a  limited  time  after  the  proof; 
so  that,  in  such  case,  suit  may  be  brought  at  once  upon  the  denial  of  liability, 
although  the  time  within  which,  after  proof  of  loss,  the  payment  would  be  de- 
mandable  may  not  have  expired."  At  section  505  the  same  author  says: 
**And  if  the  agent  of  the  company,  after  an  examination  of  the  circumstances 
attending  the  loss,  informs  the  insured  that  he  cannot  recommend  the  com- 
pany to  pay  the  loss,  because  it  appears  by  his  statement  that  he  had  sold  more 
goods  than  he  had  purchased,  this  is  a  denial  of  all  liability  on  the  part  of  the 
company,  and  a  waiver  of  its  right  to  demand  the  usual  proof. "  The  lan- 
guage of  Cummings  is  more  positive  and  unequivocal  than  that  used. in  the 
last-mentioned  case,  and  clearly  amounts  to  a  waiver. 

This  brings  us  to  inquire  whether  there  is  any  evidence  which  would  jus* 
tify  a  verdict  that  Baker,  the  insured,  came  to  his  death  while  under  the  in- 
fluence of  intoxicating  drinks.  Upon  this  point  the  testimony  is  as  follows. 
Kose  Hower  testified  that  her  father  keeps  a  boarding-house  in  Hoanoke  City, 


Digitized  by 


Google 


Va.]  travelers'  ins.  cx).  v,  harvby.  557 

and  tliat  Baker,  the  deceased,  boarded  with  them ;  that  he  came  home  on  the 
night  of  the  19th  of  August,  1884,  about  11  o'clock;  that  she  was  standing  in 
the  hall,  and  saw  him  go  up  stairs,  but  saw  nothing  unusual  about  his  ap- 
pearance. She  also  testified  that  she  found  him  very  early  the  next  morning, 
lying  under  this  window,  upon  the  ground,  in  an  insensible  condition,  but 
"saw  no  signs  of  vomit  about  his  person  when  I  found  him.**  Dr.  Sims,  an- 
other witness,  testified:  "When  I  first  saw  Baker  I  thought  he  was  under  the 
liiiiuence  of  liquor.  I  afterwards  came  to  a  different  conclusion."  And  he 
adds:  "Upon  my  first  examination  of  Baker,  the  impression  that  he  was  un- 
der the  iniluence  of  liquor  was  quickly  dissipated.  All  the  appearances  which 
I  attributed  to  liquor  would  naturally  be  produced  by  the  accident;  the  vomit 
rmeaning  the  vomit  which  he  found  upon  his  person  on  the  morning  of  the 
20th  of  August,  when  he  visited  him,  and  which,  according  to  the  testimony 
of  Bose  Hower,  was  not  upon  his  person  when  she  discovered  him  lying  un- 
der his  window]  might  have  been  caused  by  the  fall;  and  so  might  the  ap- 
pearance of  the  eye,  and  the  distorted  face,  have  been  caused  by  the  fall. "  Ed- 
ward McCarty,  another  witness,  and  the  son  of  the  John  McCarty  hereafter  to 
be  mentioned,  testified  that  he  saw  him  about  11  o'clock  on  the  night  of  the 
accident,  when  he  came  into  his  father's  bar-room,  and  took  a  drink  of  beer, 
and  that  he  was  not  drunk.  Now,  against  the  testimony  which  shows  that 
the  deceased  had  only  taken  three  glasses  of  beer  (and  the  testimony  of  other 
witnesses  that  he  never  drank  whisky)  during  the  evening  and  night,  and 
that  he  was  not  to  any  appreciable  extent  under  the  influence  of  intoxicating 
drink,  we  have  the  mere  opinion  of  John  McCarty,  who  says  that  when  he 
saw  the  deceased,  about  11  o'clock,  he  "thought  he  had  been  drinking  right 
smart.''  Looking,  then,  to  the  testimony  upon  this  point,  and  seeing  that 
the  question  whether  he  was  under  the  influence  of  intoxicating  drink  was 
submitted  to  the  jury  under  proper  instructions,  we  feel  obliged  to  say  that, 
even  if  the  question  was,  on  which  side  does  the  testimony  preponderate?  we 
should  have  to  answer,  that  it  was  against  the  theory  that  he  was  under  the 
influence  of  drink  at  the  time  of  the  accident.  But  this  case  has  been  sub- 
mitted to  us  upon  a  certificate  of  evidence,  and  not  of  facts  proved;  and  un- 
der the  well-established  rule  this  court  can  take  no  cognizance  of  the  case  un- 
less, after  rejecting  all  the  parol  evidence  in  favor  of  the  exceptor,  and  giving 
full  force  to  that  of  the  other  party,  the  decision  of  the  lower  court  still  ap- 
pears to  be  wrong.    2  Minor,  Inst.  827,  and  cases  cited. 

We  have  thus  gone  over  tliis  case  as  it  was  originally  intended  to  be  tried, 
foi  it  must  be  borne  in  mind  that  the  only  objection  urged  by  Cummings,  as 
he  himself  tells  us,  was  "that  Baker  was  drunk  at  the  time  of  the  accident," 
and  we  can  find  no  objection  to  the  verdict,  or  to  the  way  in  which  the  case 
was  presented.  But  it  is  said  that  if  the  verdict  be  not  against  the  law  and 
the  evidence,  it  ought  to  be  set  aside  on  account  of  the  after-discovered  evi- 
dence. We  do  not  think  so.  We  have  examined  the  affidavits  of  Lewis  P. 
Snyder  and  Logan  C.  Snyder,  and,  apart  from  the  fact  that  no  sufficient  ex- 
cuse has  been  shown  for  the  failure  to  produce  them  on  the  trial,  we  are  far 
from  being  satisfied  that  the  evidence  of  either  or  both  of  them  ought  to  pro- 
cure a  different  verdict  upon  another  trial. 

It  only  remains  for  us  to  consider  some  objections  which  have  been  urged 
to  the  refusal  of  the  court  to  admit  certain  evidence,  and  to  give  certain  in- 
structions which  were  asked  by  the  plaintiff  in  error;  for,  as  to  the  instruc- 
tions which  were  given  at  the  instance  of  the  plaintiff,  and  which  relate 
mainly  to  the  waiver  of  notice  and  of  the  preliminary  proof,  we  have  carefully 
examined  them,  and  find  that,  taken  as  a  whole,  they  present  the  views  which 
have  been  heretofore  expressed  in  this  opinion.  It  is  urged,  however,  that  the 
court  erred  in  its  refusal  to  permit  the  letters  of  the  plaintiff  and  his  agent  to 
Cummings  to  be  read  to  the  jury;  but,  after  a  careful  examination  of  these  let- 
ters, we  are  unable  to  assent  to  this  suggestion.    The  statements  in  these  let- 
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ters  as  to  the  alleged  intoxication  of  Barker  are  rather  against  than  in  favor  of 
the  defendant,  and  in  such  a  case  as  the  court  can  see  from  the  evidence  it- 
self that  it  is  against  the  party  excepting,  it  cannot  be  held  to  be  error  of 
which  the  exceptant  can  complain,  Johnson's  ExW  v.  Jennings*  Adm'r,  10 
Grat.  1. 

The  next  objection  urged  on  behalf  of  the  plaintiff  in  error  is  the  refusal  of 
the  court  to  permit  evidence  to  show  that  previously,  and  when  under  the  in- 
fluence of  liquor,  the  deceased  had  attempted  to  jump  from  the  window  under 
which  he  was  found  the  day  of  his  death.  But  we  can  perceive  no  error  in 
this  ruling  of  the  court.  As  a  general  rule  it  is  inadmissible,  even  where  the 
issue  is  whether  a  person  did  a  particular  thing,  to  put  in  evidence  the  fcict 
that  he  did  a  similar  thing  at  some  other  time.  1  Whart.  Ev.  §  29.  In  this 
case,  however,  there  is  no  pretense  that  the  deceased  committed  self-destruc- 
tion, and  it  could  not,  therefore,  be  competent  testimony  to  repel  the  theory 
of  accident,  or  to  establish  that  his  habits  were  intemperate  at  the  time  of  the 
taking  out  of  the  policy. 

The  next  assignment  of  error  is  that  the  court  refused  to  give  instructions 
Kos.  5,  6,  7,  8,  and  9,  as  asked  by  the  defendant,  and  gave,  of  its  ow^n  mo« 
tion,  instruction  Ko.  10.  But  here  again  we  fail  to  find  error.  The  tiflh  in- 
struction does  not,  as  has  been  supposed  in  the  petition  of  the  plaintiff  in  er- 
ror, declare  that  if  the  injury  happened  in  consequence  of  somnahibulism,  the 
defendant  was  not  liable.  It  says,  if  they  believe  from  the  evidence  that  said 
Baker  had  gotten  up  in  his  sleep,  and  while  asleep  had  fallen  out  of  the  win- 
dow, then  they  must  6nd  for  the  defendant.  Such  an  instruction  excludes 
the  idea  that  the  deceased  could  possibly  have  gotten  up  in  his  sleep,  have  then 
awakened,  and  again  fallen  to  sleep.  It  was  therefore  calculated  to  mislead 
by  making  the  jury  think  that  because  the  deceased  might  have  gotten  up  in 
his  sleep,  and  subsequently,  and  after  having  awakened,  fallen  out  of  the  win- 
dow while  asleep,  that  somnambulism  was  the  proximate  cause  of  the  acci- 
dent. Instruction  No.  6  was  not  pertinent  to  any  evidence  in  the  cause,  and 
was  properly  excluded.  As  to  instructions  Nos.  7,  8,  and  9,  they  are  all  in 
conflict  with  the  instructions  given  for  the  plaintiff,  and  with  the  views  herein 
before  expressed  in  this  opinion;  besides,  if  there  was  any  error  in  the  refusal 
of  the  court  to  give  them,  it  was  to  all  intents  and  purposes  cured  by  instruc- 
tion No.  10,  which  the  court  gave,  and  which  substantially  covered  all  that 
was  material  in  those  instructions,  so  far,  at  least,  as  the  defendant  was  con- 
cerned. 

Upon  the  whole  we  are  of  opinion  that  there  is  no  error  in  this  case  to  the 
prejudice  of  the  defendant,  and  the  judgment  of  the  hustings  court  of  Boanoke 
City  must  be  affirmed. 


(82  Va.  903) 

McCoMB  V.  Donald's  Adh'b  et  al. 

(Supreme  Ccfwrt  of  Appeals  of  Virginia.    1888.) 

Sale— Conditional  Salh— What  Constitutks— Subsequent  Purchasbes. 

Where  the  vendors  agree  to  convey  certain  personal  property  to  the  vendees,  but 
stipulate  that  the  title  snail  remain  in  them  until  the  payment  of  thepurchase  prloe, 
it  18  a  conditional  sale  and  does  not  come  under  the  provisions  of  Code  Va.  1878,  c 
114,  §  5,  which  provides  that  unrecorded  mortgages  shall  be  void  as  to  subsequent 
purchasers  without  notice ;  hence  a  subsequent  purchaser,  without  notice,  from  the 
vendees  acquires  no  title  against  the  original  vendors.^ 

This  action  was  brought  by  the  creditors  of  W.  A.  Donald  to  have  his  es- 
tate administered.  From  the  decree  entered  in  the  case  James  K.  McComb 
appeals. 

>  Bee  note  at  end  of  case. 
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Btidion  dk  Patrick,  for  appellant.  Geo,  M,  Cochran  and  AJex.  F.  Robert" 
Sim,  for  appellees. 

HmrON,  J.  The  great  question  in  the  case  is  whether  an  unrecorded  con- 
tract of  conditional  sale  of  personal  property  is  valid  as  against  purchasers 
from  the  vendee  without  notice.  This  inquiry  arises  out  of  the  following 
state  of  facts:  For  some  years  prior  to  the  4tn  April,  1881,  W.  A.  Donald  and 
the  firm  of  McComb  &  Saunders,  of  the  city  of  New  Fork,  had  been  engaged 
in  operating  some  manganese  mines  in  the  county  of  Augusta,  in  thi6  state. 
At  the  last-mentioned  date  the  parties  had  an  agreement  in  writing,  by  which 
their  relations  as  partners  were  severed,  and  McCoy  &  Saunders  agreed  to  sell 
all  their  interest  in  the  machinery,  tools,  improvements,  ore,  etc.,  to  the  said 
Donald  for  the  sum  of  $18,788.14,  to  be  thereafter  paid  as  provided  in  said 
agreement,  but  expressly  stipulating  that  ''the  title  to  said  machinery,  tools, 
and  improvements  shall  not  be  deemed  to  vest  in  the  said  Donald  until  the 
present  indebtedness  and  interests  are  fully  paid."  Subsequently,  Donald 
conveyed  to  the  appellant,  James  K.  McGomb,  one  Frick  engine,  a  Bahm  & 
Hunter  engine,  one  team  of  four  mules,  wagon,  and  harness,  and  one  team  of 
four  horses,  wagon  and  harness,  for  the  consideration  of  $1,300.  In  Feb- 
ruary, 1882,  Donald  died,  leaving  his  bond  to  McCoy  &  Saunders  for  $18, 788.84 
almost  wholly  unpaid,  when,  in  a  suit  brought  by  his  creditors  to  have  his 
estate  administered,  the  circuit  court  decreed  that  the  title  to  the  property,  the 
subject  of  the  contract  of  April  4, 1881,  of  which  the  property  which  was  the 
subject  of  the  bill  of  sale  from  Donald  to  McComb  was  held  to  be  a  part,  did 
not  pass  to  Donald,  and  consequently  that  Donald  could  not  make  a  sale  of  the 
same  to  McComb,  or  to  any  one  else,  that  would  be  valid  against  McCoy  & 
Saunders;  and  it  is  from  that  decree  that  McComb  has  taken  this  appeal. 

Kow,  that  the  contract  between  Donald  and  the  fiim  of  McCoy  &  Saunders 
was  H  conditional  sale  seems  to  us  to  admit  of  no  doubt.  1  Jones,  Mortg.  §§  8, 
26;  EUison  v.  Jones,  4  Ired.  48;  BaZlew  v.  Sudd&i-th,  10  Ired.  176;  Breioster 
V.  Baker,  20  Barb.  364;  Grant  v.  Skinner,  21  Barb.  681;  Herring  v.  Hop- 
pock,15  N.  Y.  409;  Benj.  Sales,  §  320,  note  d.  And  in  such  cases  the  courts 
have  very  generally  held,  in  accordance  with  the  common-law  principle  which  - 
construes  contracts,  not  in  contravention  of  the  law,  according  to  the  inten- 
tion of  the  parties,  that  the  payment  of  the  purchase  money  is  a  condition 
precedent,  on  the  part  of  the  buyer,  to  the  vesting  of  the  title,  and  that  the 
property  in  the  goods  agreed  to  be  sold  does  not  pass  to  the  buyer  until  that  con- 
dition has  been  fulfilled.  2  Schouler,  Pers.  Prop.  {Ed.  1884,)  §  294;  Benj.  Sales, 
§  320  note  d  ;  Coggill  v.  Railroad  Co.,  3  Gray,  548 ;  Ballard  v.  Burgett,  40  ^. 
Y.315;  Forbes y. Marsh,  15Conn.394;  ZnrcJ?*?%/brd,3Hughes,{U.S.)  295r 
Ihmcan  v.  SUyM,  45  Vt.  1 18.  And,  if  such  sales  are  held  to  be  valid, — and  they 
have  been  held  to  be  so,  as  between  the  original  vendor  and  vendee,  in  Mas- 
sachusetts, Connecticut,  Xew  Hampshire,  Vermont,  Maine,  Missouri,  In- 
diana, Iowa,  Ohio,  Michigan,  Georgia,  New  Jersey,  and,  with  some  lack  of 
uniformity,  in  New  York  also, — it  seems  to  us  inevitable  that  they  must  be 
valid  as  against  purchasers  from  and  creditors  of  the  vendee,  and  that  the  de- 
cided weight  of  the  American  authority  is  in  favor  of  this  view.  Forbes  v. 
Marsh,  supra;  Paul  v.  Reed,  52  N.  H.  136;  Cole  v.  Berry,  42  N.  J.  Law, 
308;  Coggill  v.  Railroad  Co.,  3  Gray,  548;  SageY.  8luet2,  23  Ohio  St.  1; 
Stevens  v.  Brennan,  79  N.  Y.  254;  Thorpe  v.  Fowler,  57  Iowa,  541, 11  N.  W. 
Kep.  3;  2  Schouler,  Pers.  Prop.  §§  299,  300.  By  the  terms  of  these  contracts, 
and  the  intention  of  the  parties  thereto,  nothing  passes  to  the  vendee  but  the 
bare  possession  before  the  sale  has  been  consummated  by  the  performance  of 
the  conditions.  Until  that  time  the  property  remains  in  the  vendor.  Unless, 
therefore,  the  vendee  can  convey  what  does  not  belong  to  him,  it  is  impossi- 
ble that  he  can  convey  the  title  to  his  sub  vendee;  and  this  accords  with  the 
rule  of  the  common  law  that  a  man  who  has  no  authority  to  sell  cannot,  by 


Digitized  by 


Google 


560  SOUTHEASTERN   REPORTER.  [Va. 

making  a  sale,  transfer  the  property  to  another.    Dyer  v.  Pearson,  3  Barn.  «& 
C.  42. 

It  is  urged,  however,  by  the  advocates  of  the  contrary  doctrine,  that,  as 
possession  is  one  of  the  evidences  of  title,  the  vendor,  who  has  furnished  the 
vendee  with  this  evidence  of  ownership,  and  thereby  has  given  him  a  false 
credit,  should  suffer  for  the  fraudulent  acts  of  such  vendee,  rather  than  the 
purchaser,  upon  the  principle  that,  where  one  of  two  innocent  persons  must 
suffer  from  the  fraud  of  a  third,  the  loss  should  fall  on  him  who  has  enabled 
such  third  person  to  do  the  wrong.    But  the  ready  and  conclusive  answer  to 
all  this,*  apart  from  the  consideration  that  there  is  "no  good  reason  or  equity 
in  placing  the  burden  of  a  fraudulent  sale  by  a  vendee,  in  violation  of  the 
condition  on  which  he  received  the  property,  upon  a  bona  fide  vendor,  rather 
than  upon  a  bona  fide  purchaser,"  would  seem  to  be  that  the  creditors  and 
purchasei*s,  in  such  cases,  are  not,  in  the  legal  sense  of  the  term,  innocent 
creditors  or  purchasers.    Mere  possession  is  not,  and  never  has  been  held  to 
be,  proof  of  property.    It  is  only  one  of  three  elements  of  title.    And  it  is 
within  the  common  experience  of  every  one  that  the  possession  of  personal 
property  is  often  in  one  person,  while  the  title  is  in  another,  as,  for  example, 
in  a  case  of  lending  or  hiring,  or  where  materials  have  been  left  with  a  manu- 
facturer to  be  made  up;  and  yet  in  each  of  those  cases  the  law,  as  well  as  the 
dictates  of  common  prudence,  requires  that  third  persons,  before  purchasing, 
shall  inquire  in  what  capacity  his  vendor  holds  the  property, — whether  as 
buyer,  borrower,  hirer,  or  in  some  other  capacity, — and,  if  the  purchaser  fails 
to  do  his  duty  in  this  respect,  then  justice  requires  that  the  loss  should  fall 
upon  his  own,  and  not  upon  another's,  head.     Again,  the  contracts  of  hiring 
and  lending  and  the  like  are  confessedly  good.    If,  then,  the  argument  we 
have  just  been  answering  be  sound,  it  ought  to  apply  equally  to  contracts  of 
this  character  as  to  contracts  of  conditional  sales,  since  exactly  the  same 
reasons  exist  for  sustaining  the  validity  of  contracts  of  the  one  kind  as  of  the 
other.    In  such  case  the  property  is  apparently  in  one  person,  while  in  fact  it 
is  in  another.    Such  Is  a  transaction  in  the  usual  course  of  business;  and 
there  seems  to  be  equally  as  much  necessity,  so  far  as  the  interests  of  society 
are  concerned,  for  the  one  as  for  the  other.    The  same  reason  does  not  exist, 
in  cases  of  conditional  sales,  for  milking  the  property  of  one  man  liable  for 
the  debts  of  another,  in  whose  hands  it  may  be  found,  as  in  cases  where  the 
owner  has  sold  or  mortgaged  to  another  property  once  possessed  by  him,  and 
yet  retains  possession  of  it,  and  consequently  the  rule  of  law  should  be  dif- 
ferent; for  whereas,  in  the  former  case,  the  change  of  possession  at  once  puts 
third  persons  on  inquiry  as  to  the  title,  in  the  latter  case  there  is  not  given  to 
the  world  the  usual  evidence  of  a  change  of  title,  viz.,  possession,  and  there 
is  nothing  to  put  third  persons  upon  inquiry.    They  have  the  right,  therefore, 
to  presume  that  the  title  remains  with  the  vendor  or  mortgagor,  as  the  case 
may  be.    In  the  last  case,  too,  the  retention  of  possession  after  an  absolute 
sale  is  properly  regarded  as  a  badge  of  fraud;  yet  even  in  such  a  case,  since 
the  case  of  Davie  v.  Turner,  4  Grat.  423,  this  presumption  is  not  conclusive, 
but  may  be  rebutted  by  proof.    This  reasoning,  it  may  perhaps  be  not  im- 
proper to  add,  has  no  application  to  cases  where  a  prior  incumbrancer  or  lienor 
has,  by  his  failure  to  comply  with  the  registry  laws,  enabled  another  to  per- 
petrate a  fraud,  nor  to  cases  where  the  vendor  can  be  shown  to  have  put  the 
original  vendee  in  possession  of  property,  and  to  have  clothed  him  with  the 
indicia  of  ownership,  in  order  to  give  him  a  fictitious  credit;  for  in  the  first 
case  the  negligence  of  the  lienor  or  incumbrancer  is  the  proximate  cause  of 
bis  own  loss,  and  in  the  second  case  the  vendor,  being  a  party  to  the  fraud, 
would  be  estopped  from  setting  up  any  title  to  the  property.    We  think,  there- 
fore, that,  without  pursuing  the  subject  further,  we  may  safely  say  that  the 
contract  of  the  4th  April,  1881,  between  Donald  and  McCoy  &  Saunders,  in 
the  absence  of  a  statute  requiring  such  contracts  to  be  recorded,  is  valid  as 
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against  both  creditors  and  subsequent  purchasers.  Steum-Ship  Co,  v.  Burck- 
hardU  31  Grat.  664;  2  Bart.  Ch.  Pr.  950-954. 

It  is  argued,  however,  for  the  appellant,  that  this  contract  is  void,  under 
section  5,  c.  114,  Code  1873;  but,  after  a  careful  examination  of  the  provisions 
of  that  section,  we  think  otherwise.  This  contention  is  founded  mainly  upon 
the  assumption  that  the  contract  of  April  4, 1881 ,  is  a  chattel  mortgage,  and 
not  a  conditional  sale.  In  Robertson  v.  Campbell,  2  Call,  421,  Judge  Pen- 
dleton says:  '*It  is  often  a  nice  and  difficult  question  to  draw  the  line  be- 
tween mortgages  and  conditional  sales;  but  the  great  desideratum  which  this 
court  has  made  the  ground  of  their  decision  is  whether  the  purpose  of  the 
parties  w^as  to  treat  of  a  purchase,  the  value  of  the  commodity  contemplated, 
and  the  price  fixed,  or  whether  the  object  was  a  loan  of  money,  and  a  security 
or  pledge  for  the  repayment  intended."  In  Earp  v.  Boothe,  24  Grat.  374, 
Christian,  J.,  speaking  for  the  court  on  this  same  subject,  said:  *' Generally 
speaking,  the  difference  between  them  is  that  the  one  is  a  security  for  a  debt; 
the  other,  a  purchase  for  a  price  paid,  to  become  absolute  in  a  paiticular  event, 
or  a  purchase  accompanied  by  an  agreement  to  resell  upon  particular  terms." 
And  in  1  Jones,  Mortg.  §  33,  the  author,  after  saying  that  wherever  it  appears 
that  the  parties  intended  a  conditional  sale,  and  not  a  mortgage,  the  instru- 
ment will  be  so  construed,  says:  "Notwithstanding  the  leaning  of  the  courts 
in  favor  of  construing  an  ihstrument,  which  leaves  the  intention  of  the  parties 
in  doubt,  to  be  a  moi-tgage,  rather  than  a  conditional  sale,  there  is  no  dif- 
ference, in  point  of  law,  between  a  sale  for  a  price  paid  or  to  be  paid,  to  be- 
come absolute  on  the  happening  of  a  particular  event,  and  a  purchase  accom- 
panied by  an  agreement  to  resell  upon  certain  agreed  terms.  In  both  cases 
the  sale  is  to  be  regarded  as  conditional;  and,  if  the  condition  which  is  to 
defeat  it  be  promptly  performed,  in  the  one  case  the  title  will  not  vest  in  the 
vendee,  and  in  the  other  it  will  be  divested."  To  the  same  effect  is  the  cur- 
rent of  authority.  In  view  of  these  principles,  it  is,  as  we  have  before  said, 
perfectly  apparent  that  the  contract  in  question  is  a  contract  of  conditional 
sale.  Again,  this  contract  is  not  affected  by  the  provisions  of  section  5,  c.  1 14, 
Code,  which  makes  mortgages  and  deeds  of  trust  void  as  to  creditors  and  sub- 
sequent purchasers  without  notice,  as  the  phraseology  of  the  act  shows.  The 
words  are:  "Every  deed  conveying  any  such  estate  or  term,  every  deed  of 
gift  or  deed  of  trust  or  mortgage  conveying  real  estate  or  goods  and  chattels, 
shall  be  void  as  to  creditors  and  subsequent  purchasers  for  valuable  considera- 
tion without  notice,  until  and  except  from  the  time  that  it  is  duly  admitted 
to  record  in  the  county  or  corporation  wherein  the  property  embraced  in  such 
contract  or  deed  may  be."  And  as  section  3  of  the  same  chapter  does  not  in- 
validate the  classes  of  contracts  mentioned  therein,  unless  the  possession  is 
separated  from  the  property  for  at  least  five  years,  it  is  unnecessary,  and 
therefore  improper,  t^  inquire  whether  it  applies  to  cases  of  conditional  sales. 

And  this  brings  me  to  consider  the  only  question  about  which  I  have  had 
any  difficulty,  and  that  is  whether  McCoy  &  Saunders  are  entitled  to  claim, 
under  the  aforesaid  contract,  as  their  property,  anything  more  than  they  have 
in  express  terms  retained  a  title  to.  The  contract  recites:  "Whereas,  prior  to 
April  4,  1881,  the  said  McCoy  &  Saunders  have  been  working,  on  joint  ac- 
count with  said  Donald,  a  manganese  ore  mine  at  said  Waynesboro,  under  the 
name  of  the  Crimora  Mining  Company,  and  the  tools  and  machinery  used  in 
such  mining,  and  the  ore  obtained,  is  the  property  of  the  said  McCoy  &  Saun- 
ders, and  the  said  McCoy  &  Saunders  are  desirous  of  selling  all  their  right, 
title,  and  interest  in  and  to  the  said  tools,  machinery,  improvements,  and  sup- 
plies, also  the  ore  on  hand  as  the  same  stood  on  said  April  4, 1881,  and  the  said 
Donald  is  desirous  of  purchasing  the  same;  and  whereas,  an  account  has  been 
stated  between  the  parties,  a  copy  whereof  is  hereto  annexed,  whereby  it  ap- 
pears that  the  interest  of  said  McCoy  &  Saunders  in  the  property,  viz.,  ma- 
chinery, tools,  improvements,  and  supplies,  ore  on  hand,  accounts,  etc.,  were  on 
v.5s.E.no.8 — 36 


Digitized  by 


Google 


562  SOUTHEASTERN   JREPOBTER.  [Va. 

said  April  4,  1881.  $18,788.48,  made  up  and  arrived  at  as  appears  in  said  an- 
nexed account, "  etc.  And  the  first  paragraph  of  the  agreement  reads  as  follows: 
(1)  ''The  said  McCoy  &  Saunders  agree  to  sell,  assign,  and  make  over  unto  the 
said  Donald  all  their  right,  title,  and  interest  in  and  to  the  machinery,  tools,  im* 
provements,  supplies,  ore  on  hand,  and  in  and  to  all  the  lease  of  the  said  mine 
heretofore  operated  as  above  mentioned,  and  in  and  to  all  other  property  belong- 
ing to  the  parties  hereto,  or  any  of  them,  for  the  price  of  $18,788.48."  Now, 
from  this  language  it  seems  certain  that  McCJoy  &  Saunders  claimed  as. their 
own  property,  and  sold  to  Donald,  all  the  properly  of  every  description  that  was 
on  hand  on  the  4th  April,  1881;  but,  when  they  came  to  retain  the  title  to  said 
property,  they  only  say:  "The  title  to  the  said  maehineiy,  tools,  and  im- 
provements shall  not  be  deemed  to  vest  in  said  Donald  until  the  present  in- 
debtedness and  interest  are  fully  paid."  But,  upon  reflection,  I  am  satisfied 
that  it  was  the  manifest  intention  of  the  parties  that  the  title  to  the  whole 
should  be  retained;  and,  as  it  was  wholly  unnecessary  that  the  contract  should 
have  been  reduced  to  writing,  that  we  should  construe  the  woids  "machinery, 
tools,  and  iipprovements"  as  a  general  designation  of  all  the  property  sold. 

As  to  the  question  whether  McCoy  &  Saunders,  in  view  of  the  fact  that 
there  had  previously  existed  a  partnership  between  themselves  and  Donald, 
sold  the  whole  or  one-half  of  the  property  mentioned  in  the  contract,  we  do 
not  regard  it  as  open  upon  the  record,  because  the  contract  recites  that  all  the 
property  was  the  property  of  McCoy  &  Saunders,  and  there  is  not  a  panicle 
of  testimony  in  the  record  to  impeach  the  bonafldes  of  that  statement  or  the 
fairness  of  the  sale. 

As  to  the  other  objections,  we  are  of  opinion  that  they  are  such  as  might  be 
affected  by  extraneous  testimony,  and  should  have  been  raised  by  exceptions 
in  the  lower  court,  and  therefore  cannot  be  made  for  the  first  time  here.  2 
Rob.  Pr.  (Old)  383;  Peters  v.  NeMle.  2p  Grat.  649;  Simmons  y. Simmons.  33 
Grat.  467. 

Upon  the  whole,  therefore,  we  think  the  decree  of  the  circuit  court  of  Au- 
gusta county  is  right,  and  must  be  aflOirmed. 

NOTE, 

CoKPinoNAL  Sale— What  Constttutks.  A  note  given  In  part  payment  of  the  pur- 
chase price  of  personal  property,  containing  the  provision  that  the  title  shall  remain  in 
the  vendor  until  the  note  is  paid,  with  the  right  upon  default  to  take  possession  of  the 
property  without  refunding  any  money  previously  paid  on  aooount  of  said  purchase,  is 
a  contract  for  an  absolute  sale  and  mortgage  back  to  secure  payment  of  the  agreed 


purchase  price.    Baldwin  v.  Crow,  (Ky,)  7  S.  W.  Rep.  146. 

Plaintifb,  under  a  contract  of  sale,  sold  to  defendants  a  quantity  of  machinery  *^for 
the  consideration  of  *  *  *  two  hundred  dollars,  cash  in  hand :  six  hundred  dollars  in 
note  due  1st  November,  1888;  six  hundred  dollars  in  note  due  Ist  January,  1884;  and 
the  delivery  of  an  engine  valued  at  $400.  **  By  the  terms  of  the  contract,  the  legal  title 
to  the  property  sold  was  to  remain  In  the  vendors,  who  might  take  possession  at  any  time 
after  tne  maturity  of  the  notes,  or  either  of  them.  It  was  further  agreed  that,  in-  case 
the  notes  were  paid,  the  title  should  vest  in  the  vendee.  Held,  that  the  clause  provid- 
ing that  the  title  should  not  pass  until  the  notes  were  paid  gave  to  the  instrument  the 
character  of  a  mortgage  instead  of  a  contract  for  a  conditional  sale.  Talbott  v.  Sandi- 
fer,  (S.  C.)  4  S.  B.  Rep.  152. 

In  case  of  doubt  as  to  whether  a  given  transaction  is  a  conditional  sale  or  a  mortgage, 
equity  will  construe  it  to  be  a  mortgage.  Mining  Co.  v.  Baker.  28  Fed.  Rep.  258;  Nig* 
geler  v.  Maurin,  (Minn.)  24  N.  W.  Rep.  369 :  Rogers  v.  Burrus,  (Wis.)  9  N.  w.  Rep.  786; 
Hubby  V.  Harris,  (Tex.}  8  8.  W.  Rep.  658;  Roddy  v.  Brick,  (N.  J.)  6  Atl.  Rep.  806. 

In  determining  whetner  a  written  instrument  is  a  conditional  sale  or  a  mortgage,  the 
intention  of  the  parties  is  the  true  criterion,  to  be  collected  from  the  whole  transaction; 
from  the  conduct  of  the  parties,  and  the  surrounding  circumstances,  as  well  as  from  the 
face  of  the  contract.  Whether  the  relation  of  debtor  and  creditor  is  created  by  the  trans- 
action, or,  having  previously  existed,  is  continued;  whether  the  vendor  or  the  vendee 
retains  possession  of  the  property;  and  whether  the  value  of  the  property  is  greatly  In 
excess  of  the  consideration  paid,— are  circumstances  of  controlling  weight  in  arriving 
at  a  conclusion.    Rockwell  v.  Humphrey,  (Wis.)  15  N.  W.  Rep.  894. 
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(84  Va.  682)  ^  ^ 

Savage  t>.  Commonwealth. 
{Supreme  Covat  of  Appeals  of  Virginia.    March  8, 188a.) 

L  Ihtozioating  Liquors— Local  Option— Judicial  Noticb. 

An  indictment  for  violation  of  AcU  Va.  1885-86,  p.  259,  $  5,  forbidding  the  sale  of 
intoxicating  liquors  within  any  ma^sterial  district  voting  against  license,  need  not 
allege  that  the  magisterial  district  in  which  the  offense  occurred  had  voted  against 
license,  since  the  court  will  take  judicial  notice  of  such  a  vote. 

d.  Bake— Local  Option— Indictment. 

It  is  sufficient,  in  such  indictment,  to  describe  the  article  sold  as  intoxicating  liq- 
uors ;  it  need  not  be  added  that  the  liquor  was  such  as  was  the  subject  of  license  be- 
fore the  vote  against  license  was  taken. 

8.  Same— Illegal  Sales—Indictment— Time  of  Offense. 

Under  Acto  Va.  1877-78,  p.  885,  SS  H*  12,  providing  that  no  indictment  shall  be 
deemed  invalid  for  omitting  to  state,  or  stating  imperfectly,  the  time  when  the  of- 
fense was  committed,  when  time  is  not  the  essense  of  the  offense,  an  indictment 
charging  that  defendant  "on  the day  of  March,  1887,  did  unlawfully  sell  in- 
toxicating liquors,  ^  is  sufficiently  certain  as  to  the  time  of  the  offense. 

4.  Same— Illegal  Sales— Proof  of  Intoxicating  Character  of  Drink  Sold. 

Upon  a  trial  for  unlawful  sale  of  intoxicating  liquors,  the  prosecuting  witness  tes- 
tified that  he  applied  to  the  clerk  of  defendant's  hotel  for  whisky,  and  was  told  that 
they  had  no  whisky,  but  could  let  him  have  some  ginger;  whereupon  he  bought  and 
drank  something  called  "•  Oineer,  **  which  was  served  m  a  whisky  glass  in  the  former 
baivroom  of  the  hotel,  and  looKcd  and  tasted  like  whisky.  Witness  thought  it  would 
have  made  him  drunk  as  readily  as  ordinary  whisky,  had  he  drank  enough  of  it; 
but  would  not  swear  it  was  intoxicating,  because  he  did  not  drink  enough  of  it  to 
make  him  drunk.  Heldy  that  the  proof  lailed  to  support  the  allegation  that  the  liq- 
uor sold  was  intoxicating. 

6.  Same— Illegal  Salb»—Indigtmbnv— Place  of  Sale. 

A  conviction  for  such  offense  cannot  be  had  when  the  only  evidence  as  to  the 
place  where  the  offense  occurred  is  that  it  was  at  defendant's  hotel.  It  should  be 
directly  shown  in  evidence,  and  not  left  to  inference,  that  the  sale  took  place  within 
the  county  and  the  magisterial  district  in  which  the  venue  is  laid. 

Error  to  circuit  court,  Accomac  county. 

Parramore  &  Browne  and  /.  S.  Wise,  for  plaintiff  in  error.  R,  A.  Ayers* 
Attj.  Gen. 9  and  Edmund  Pendleton,  for  the  Commonwealth. 

Lewis,  1\  The  plaintiff  in  error  was  indicted  and  convicted  In  the  county 
court  of  Accomac  county  for  selling  intoxicating  liquors,  and  sentenced  to 
imprisonment  in  jail  for  30  days,  and  to  pay  a  fine  of  $100.  This  judgment 
having  been  affirmed  by  the  circuit  court  of  the  said  county,  the  case,  on  a 
writ  of  error,  was  brought  to  this  court.    The  indictment,  to  which  there 

was  a  demurrer,  charges  that  the  defendant,  "on  the day  of  March^ 

1887,  in  the  magisterial  district  of  Lee,  in  the  said  county,  did  unlawfully  sell 
intoxicating  liquors  to  one  John  Johnson,  against  the  peace  and  dignity  of  the 
commonwealth." 

It  is  contended  for  the  plaintiff  in  error  that  the  indictment  is  defective — 
First,  because  it  does  not  charge  that  the  offense  was  committed  in  a  magis- 
terial district  which  had  voted  against  license;  secondly,  because  it  does  not 
charge  that  the  liquor  sold  was  such  as  was  the  subject  of  license  under  the 
statute  before- the  vote  on  the  question  of  license  was  taken;  and,  thirdly, 
because  it  does  not  state  a  time  certain  at  which  the  liquor  was  sold.  We  are 
of  opinion  that  these  grounds  of  objection  are  untenable.  It  was  not  neces- 
sary to  allege  in  the  indictment  that  the  magisterial  district  therein  mentioned 
had  voted  against  license,  for  that  was  a  fact  of  which  the  court  would  take 
judicial  notice,  since  the  result  of  an  election  in  favor  of  no  license,  when 
duly  certified  and  laid  before  the  coui-t,  as  prescribed  by  the  statute,  is  to  adopt 
in  the  magisterial  district  so  voting  the  provisions  of  a  public  statute.  Nor 
was  it  necessary  to  allege  that  the  liquor  charged  to  have  been  sold  was  any- 
thing  than  merely  intoxicating.  The  language  of  the  statute  is  that  "any 
person  who  shall  sell  any  intoxicating  liquors  within  the  limits  of  any  magis- 
terial district  voting  against  license  shall  be  punished,"  etc.    Acts  1885-86^ 


Digitized  by 


Google 


564  SOUTHEASTERN  REPORTER.  [Va, 

p.  259,  §  5.  The  indictment  follows  the  language  of  the  statute,  and  no  fur- 
ther averment  on  tliat  point  was  necessary.  Com.  v.  Bennett,  108  Mass.  27. 
And  the  third  and  last  objection  is  met  by  the  provisions  of  the  statute  which 
enacts  that  "no  indictment  or  other  accusation  shall  be  quashed  or  deemed  in- 
valid for  omitting  *  *  ♦  to  state,  or  stating  imperfectly,  the  time  at 
which  the  offense  was  committed,  when  time  is  not  the  essence  of  the  offense." 
Acts  1877-78,  p.  335.  §§  11, 12. 

It  is  contended,  however,  that  the  county  court  erred  in  overruling  the  de- 
fendant's motion  for  a  new  trial,  and  this  position  is  well  taken.  The  only 
witness  introduced  by  the  commonwealth  to  prove  the  sale  of  liquor  by  the  de- 
fendant is  John  W.  Johnson,  who  testifies  that  in  March,  1887,  after  the  adop- 
tion of  the  local  option  law  for  Lee  district,  in  Accomac  county,  and  before 
the  finding  of  the  indictment,  he  applied  to  the  clerk  of  the  defendant's  hotel 
for  whisky;  that  he  was  told  by  the  clerk  he  had  no  whisky,  but  that  he  could 
let  him  have  some  ginger;  whereupon  he  bought  and  paid  10  cents  for  some- 
thing that  was  called  "Ginger,"  and  drank  it  for  ginger.  It  was  served,  he 
says,  in  a  whisky  glass,  in  a  room  at  the  hotel  formerly  used  as  a  bar-room, 
and  looked  and  tasted  like  whisky.  He  thought  it  would  have  made  him 
drunk  if  he  had  drunk  enough  of  it,  and  that  it  would  not  have  taken  more 
of  the  ginger  to  make  him  drunk  than  of  common  whisky,  but  that  he  was  not 
prepared  to  swear  it  was  intoxicating,  because  he  did  not  drink  enough  of  it 
to  enable  him  to  do  so;  and  there  was  no  other  evidence  upon  the  subject. 
This  being  so,  it  is  plain  that  the  evidence  is  not  sufficient  to  support  the  ver- 
dict. The  court  cannot  hold,  in  the  absence  of  proof,  that  "ginger"  is  intox- 
icating; and  here  the  evidence  fails  to  show  that  the  article  bought  by  the  wit- 
ness was  of  that  nature.  He  says  he  called  for  whisky,  but  was  told  they  had 
none,  and,  though  the  liquor  he  drank  may  have  looked  and  tasted  like  whisky, 
yet  he  could  not  swear  it  was  whisky,  or  that  it  was  Intoxicating.  The  cir- 
cumstances suspicion  against  the  defendant,  but  that  is  not  enough.  In  a 
criminal  case  the  defendant  is  entitled  to  an  acquittal  unless  his  guilt  is  es- 
*  tablished  beyond  a  reasonable  doubt;  and  the  verdict  in  the  present  case  can- 
not be  sustained  consistently  with  this  rule. 

Moreover,  the  evidence  does  not  show  that  the  transaction  occurred  either 
in  Lee  magisterial  district,  or  at  any  other  place  in  Accomac  county;  and  that 
it  did  is  mere  matter  of  inference.  The  witness  Johnson  testifies  that  it  oc- 
curred at  the  defendant's  hotel;  but  he  does  not  give  the  location  of  the  hotel, 
nor  does  any  other  witness  who  testified  in  the  case.  The  witness  Tunnell 
testifies  that  he  is  commissioner  of  the  revenue  for  district  No.  2  of  Accomac 
county,  and  that  the  defendant  has  a  license  to  keep  a  house  of  entertainment, 
but  does  not  know  whether  the  room  in  which  the  liquor  in  question  was  sold 
is  included  in  that  license  or  not;  and  the  testimony  of  Gunter,  the  only  other 
witness,  is  equally  unsatisfactory.  All  he  says  is  that  he  is  familiar  with  the 
house  where  the  liquor  was  sold,  but  does  not  know  whether  the  defendant  is 
the  proprietor  or  not.  And  this  was  all  the  evidence  introduced.  In  Rich- 
ardson V.  Com.,  80  Va.  124,  it  was  decided  that  an  indictment  cannot  be  sus- 
tained without  proof  that  the  offense  was  committed  in  the  county  where  the 
venue  is  laid;  and  not  only  is  this  so,  but  in  a  case  like  the  present  the  proof 
must  show  that  the  offense  was  committed  in  the  district  mentioned  in  the  in- 
dictment, otherwise  a  conviction  cannot  be  sustained.  This  is  an  elementary 
principle,  and  is  of  itself  decisive  of  the  case. 

The  judgment  will  therefore  be  reversed,  and  the  case  remanded  for  a  new 
trial 
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(84  Vft.  619) 

Savage  t>.  Commonwealth. 
(Supreme  Cowrt  of  Appeals  of  Virginia,    March  15, 1888.) 

L  Intoxicating  Liquobs— Looal  Option— Constitutional  Law. 

Acts  Va.  1885-86,  p.  258,  which  provides  for  submitting  the  question  of  liquor 
license  to  a  popular  yote,  and  forbids  the  sale  of  intoxicating  liquors  within  any 
magisterial  district  voting  against  license,  is  not  unconstitutional,  as  delegating 
powers  vested  by  the  constitution  in  the  general  assembly.  It  leaves  to  the  popu- 
lar vote  merely  the  question  whether  or  not,  in  any  given  locality,  licenses  shall  bo 
granted,  and  not  the  question  whether  or  not  the  sale  of  intoxicating  liquors  shall 
be  lawfuL* 

8.  Same. 

Nor  is-  said  statute,  in  the  absence  of  proof  that  the  liquor  sold  contrary  to  its  pro- 
visions was  in  existence,  and  was  the  property  of  the  defendant  at  the  time  of  its 
passage,  in  conflict  with  Const.  U.  S.  art.  1,  %  10,  providing  that  no  state  shall  pass 
any  law  impairing  the  obligation  of  contracts,  or  with  Const.  U.  S.  amend.  5,  pro- 
viding that  no  person  shall  be  deprived  of  property  without  due  process  of  law.* 

S.  Sake— Local  Option— Indictment. 

An  indictment  under  said  statute  need  not  allege  whether  the  liquor  unlawfully 
sold  was  sold  at  wholesale  or  retail,  or  state  the  place  where  it  was  sold,  beyond 
giving  the  magisterial  district. 

4b  Same— Local  Option— Illegal  Sales— Proof. 

Upon  atrial  for  selling  intoxicating  liquors  in  violation  of -said  statute,  the  prose- 
cuting witness  testified  that  he  asked  for  and  obtained  a  drink  of  ginger  from  the 
clerks  at  defendant's  hotel;  that  he  drank  it  from  a  whisky  glass  in  the  former  bar- 
room of  the  hotel,  taking  much  more  of  it  at  a  drink  than  he  was  accustomed  to  take 
of  whisky;  that  it  did  not  have  the  same  taste  as  whisky:  and  that  he  could  not 
say  whether  or  not  it  was  intoxicating,  because,  before  drinking  it,  he  had  drunk 
whisky  given  him  by  defendant  and  others.  Defendant  was  not  present  at  the 
time  of  this  sale,  and  it  was  not  shown  that  he  had  authorized  his  clerks  to  sell  in- 
toxicating liquors.  Held,  that  the  evidence  failed  to  show  either  that  the  liquor 
sold  was  intoxicating,  or  that  the  sale  was  made  by  defendant. 

Error  to  circuit  court,  Accomac  county. 

Browne  &  Parramore  and  John  8.  Wise,  for  plaintiff  In  error.  B,  A,  Ayers^ 
Atty.  €ren.,  and  Edmund  Pendleton,  for  the  Commonwealth. 

Lewis,  P.  This  was  a  prosecution  in  the  county  court  of  Accomac  county 
for  unlawfully  selling  intoxicating  liquors  In  Lee  magisterial  district,  in  the 
said  county.  The  defendant  was  convicted,  and  sentenced  to  imprisonment 
in  jail  and  to  pay  a  fine;  and,  a  writ  of  error  to  the  judgment  of  the  county 
court  having  been  refused  by  the  judge  of  the  circuit  court  of  the  said  county, 
the  defendant  applied  for  and  obtained  a  writ  of  error  from  one  of  the  judges 
of  tills  court.  It  is  contended  that  the  county  court  erred,  first,  in  overruling 
the  demurrer  to  the  indictment,  and  afterwards  in  overruling  the  defendant's 
motion  for  a  new  trial  on  the  ground  that  the  verdict  was  contrary  to  the  law 
and  the  evidence. 

The  indictment,  which  was  found  at  the  March  term,  1887,  charges  that 

the  defendant,  "Duffleld  Savage,  on  the day  of ,  A.  D.  188—, 

and  since  the  Ist  day  of  May,  A.  D.  1886,  in  the  magisterial  district  of  Lee, 
in  Accomac  county,  did  unlawfully  sell  intoxicating  Jiquor  to  one  William  J. 
Barnes,  against  the  peace  and  dignity  of  the  commonwealth."  The  grounds 
upon  which  it  is  contended  that  the  indictment  is  defective  are — FirsU  that 
it  does  not  charge  that  the  offense  was  committed  in  a  magisterial  district 
which  had  voted  against  license;  second,  that  it  does  not  charge  that  the  liq- 

>  An  act  which  provides  that  any  county  or  town  or  dty  of  a  certain  class  may  by  a 
maiority  vote  put  such  county,  city,  or  town  under  its  operation  is  not  a  delegation  of 
legislative  power.  State  v.  Pond,  (Mo.)  6  S.  W.  Rep.  469.  A  law  of  a  state  conf erring 
authority  upon  a  municipality,  to  be  exercised  at  its  discretion,  is  not  a  delegation  of 
legislative  power,  City  v.  Hillls,  (Iowa,)  8  N.  W.  Rep.  688;  nor  a  law  left  to  the  vote  of 
the  city  to  determine  whether  its  provisions  should  go  into  effect.  State  v.  District 
Court,  (Minn.)  22  N.  W.  Rep.  625. 

»  See  Hutson  y.  Protection  Dist.,  (Cal.)  16  Pac.  Rep.  549,  and  note. 
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uor  sold  was  such  as  was  the  subject  of  license  ander  the  statute  before  the 
vote  on  the  question  of  license  or  no  license  was  taken;  third,  that  it  does  not 
&tate  a  time  ceitain  at  which  the  liquor  was  sold;  fourth^  that  it  does  not 
charge  that  the  liquor  was  sold  either  by  retail  or  wholesale,  or  at  an  ordi- 
nary, or  at  any  other  place  enumerated  in  the  statute;  and,,/yY/i,  because  the 
statute,  commonly  known  as  the  "Local  Option  Law,"  under  which  the  in- 
dictment was  found,  is  unconstitutional.  The  first  three  of  these  proposi- 
tions are  disposed  of  by  what  was  said  in  the  case  of  Savage  v.  Com^  ante, 
563,  (decided  at  the  present  term;)  and  as  to  the  fourth  it  is  sufficient  to  say 
that  the  indictment  follows  the  language  of  the  statute,  which  makes  it  an  of- 
fense to  sell  "intoxicating  liquors,"  without  reference  to  the  quantity  sold,  or 
the  place  where  sold,  provided  the  sale  is  made  in  a  county,  corporation,  or 
magisterial  district  which  has  voted  against  license.  The  case  of  Com.  v. 
Bead,  11  Grat.  819,  is  not  in  point.  And  the  fifth  objection  is  equally  with- 
out merit.  The  statute  provides  for  submitting  the  question  of  liquor  license 
to  the  qualified  voters  of  the  several  counties,  corporations,  and  magisterial 
districts  in  the  state,  and,  among  other  things,  enacts  that,  if  any  magisterial 
district  vote  "against  license  for  the  sale  of  intoxicating  liquors  therein,  then 
no  license  shall  be  granted  to  any  pei-son  in  such  district  for  the  sale  of  such 
liquors;  but,  if  such  district  vote  in  favor  of  license,  then  it  shall  be  lawful  to 
sell  with  license  obtained  under  existing  laws;"  and  penalties  for  a  violation 
of  the  act  are  prescribed.    Acts  1885-86,  p.  258. 

The  case  has  been  submitted  without  oral  argument,  and  no  reasons  in  sup- 
port of  the  objection  to  the  validity  of  the  act  are  assigned  in  the  petition  for 
the  writ  of  error.  We  presume,  however,  it  is  based  on  the  idea  that  the  act 
delegates  a  portion  of  the  legislative  power  which  is  vested  by  the  constitu- 
tion in  the  general  assembly,  and  is  therefore  void.  But  this  is  a  mistaken 
idea.  The  act  is  complete  in  itself,  and  merely  prescribes  conditions  upon 
which  the  sale  of  intoxicating  liquors  may  be  licensed  or  prohibited  altogether. 
In  other  words,  it  prescribes  a  police  regulation,  and  leaves  it  to  a  popubir 
vote  to  determine,  not  whether  it  shall  be  lawful  or  unlawful  to  sell  intoxi- 
cating liquors,  but  whether  license  shall  be  granted  or  not.  This,  undoubt- 
edly, it  is  as  competent  for  the  legislature  to  do,  as  to  leave  it  to  the  county 
and  corporation  courts  to  determine  whether  or  not  licenses  shall  be  granted, 
or  to  confer  upon  a  municipal  corporation  the  power  to  regulate  the  sale  of 
liquors  within  its  own  limits,  or  to  adopt  other  like  police  regulations  for  its 
government.  The  question  has  often  arisen  in  the  courts  of  other  states,  and, 
while  the  decisions  on  the  subject  are  not  entirely  uniform,  the  great  weight 
of  authority  is  unquestionably  in  favor  of  the  validity  of  such  statutes.  This 
is  the  view  taken  by  Judge  Cooley,  who,  in  his  work  on  Constitutional  Limi- 
tations, at  page  123  et  seq,,  discusses  the  question  with  his  usual  clearness  and 
ability.  After  remarking  that  the  municipal  charters  refer  most  questions  of 
local  government,  including  police  regulations,  to  the  local  authorities,  who 
are  presumed  to  be  better  able  to  decide  for  themselves  upon  the  needs  and 
sentiments  of  their  constituents  than  the  legislature  can  be,  he  adds:  "The 
same  reasons  would  apply  in  favor  of  permitting  the  people  of  the  locality  to 
accept  or  reject  for  themselves  a  particular  police  regulation,  since  this  is  only 
allowing  them  less  extensive  powers  of  local  government  than  a  munici}>al 
charter  would  confer;  and  the  fact  that  the  rule  of  law  on  that  subject  might 
be  different  in  different  localities,  according  as  the  people  accepted  or  re- 
jected the  regulation,  would  not  seem  to  affect  the  principle,  when  the  same 
result  is  brought  about  by  the  different  regulations  which  municipal  corpora- 
tions establish  for  themselves  in  the  exercise  of  an  undisputed  authority.** 
The  question  came  before  the  supreme  judicial  court  of  Massachusetts  in  the 
case  of  Com.  v.  Bennett,  108  Mass.  27,  in  which  the  validity  of  a  statute  very 
similar  to  the  one  we  are  now  considering  was  sustained.  The  court  »u<l' 
''M;«ny  successive  statutes  of  the  commonwealth  have  made  the  lawfulueba 
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of  the  sales  of  intoxicating  liquors  to  depend  upon  licenses  from  the  selectmen 
of  towns  or  commissioners  of  counties,  and  such  statutes  have  been  held  to 
be  constitutional.  7  Dane»  Abr.  48;  Com.  v.  Blakington,  24  Pick.  352.  It 
is  equally  within  the  power  of  the  legislature  to  authorize  a  town,  by  vote  of 
the  inhabitants,  to  determine  whether  the  sale  of  particular  kinds  of  liquors 
within  its  limits  shall  be  permitted  or  prohibited.  This  subject,  although  not 
embraced  within  the  ordinary  power  to  make  by-laws  and  ordinances,  falls 
within  the  class  of  police  regulations,  which  may  be  intrusted  by  the  legisla- 
ture,  by  express  enactment,  to  municipal  authority;'*  citing  Com.  v.  Turner^ 
1  Gush.  493;  State  v.  Noyes,  10  Fost.  (N.  H.)  279;  Bancroft  v.  Dumas,  21 
Vt.  456;  Tanner  v.  TrusUes,  5  Hill,  121;  StaU  v.  Simonds,  3  Mo.  414.  See, 
also,  Com.  y.Deane,  110  Mass.  357;  Com.  v.  Fredericks,  119  Mass.  199;  State 
V.  Court  of  Common  Fleas,  86  N.  J.  Law,  72;  State  v.  Wilcox,  42  Conn.  364; 
Locke' 8  Appeal,  72  Pa.  St.  491;  Qroesch  v.  State,  42  Ind.  547;  Fell  v.  State, 
42  Md.  71;  Slinger  v.  Henneman,  38  Wis.  504;  Erlinger  y.  Boneau,  51  111. 
94.  "Not  are  statutes  prohibiting  the  sale  of  intoxicating  liquors  repugnant 
to  the  constitution  of  the  United  States,  either  on  the  ground  that  they  im- 
pair the  obligation  of  contracts,  or  deprive  a  person  of  his  liberty  or  property 
without  due  process  of  law,  or  violate  the  privileges  and  immunities  of  citi« 
zens  of  the  United  States.  Such  statutes  have  been  invariably  held  valid  by 
the  supreme  court  of  the  United  States  as  police  regulations,  looking  to  the 
protection  of  the  lives,  health,  and  propeily  of  the  citizens,  and  to  the  pre- 
servation of  good  order  and  the  public  morals,  where  they  do  not  conflict  with 
the  paramount  authority  of  congress  to  regulate  commerce  with  foreign  nations 
and  among  the  several  states.  Bartemeyer  v.  Iowa,  18  Wall.  129;  Beer  Co. 
V.  Massachusetts,  97  U.  S.  25;  Justice  v.  Com.,  81  Va.  209,  and  cases  cited. 
Whether  such  a  statute  is  valid,  so  far  as  it  prohibits  the  sale  of  property  in 
existence,  and  in  which  the  righte  of  the  owner  have  become  vested,  at  the 
time  of  its  passage,  is  a  question  not  presented  in  the  present  case,  and  upon 
which  we  express  no  opinion.  It  will  be  time  enough  to  decide  it  wiien  it 
arises. 

The  county  court,  therefore,  did  not  err  in  overruling  the  demurrer  to  the 
indictment,  but  it  did  err  in  overruling  the  motion  for  a  new  trial,  as  a  brief 
review  of  the  evidence  will  show.  The  flrst  witness,  William  J.  Barnes, 
testifies  that  "after  the  passage  of  the  local  option  law,"  he  called  upon  Win- 
der and  Drummond,  who  were  the  defendant's  clerks  at  his  hotel,  in  Lee 
magisterial  district,  in  Accomac,  for  ginger,  and  got  it;  that  he  paid  10  cents 
a  drink  for  it,  and  drank  it  out  of  a  glass  about  the  size  of  an  ordinary  whisky 
glass,  in  the  room  usually  known  as  the  '"Bar-Room;"  that  he  took  much 
more  of  it  at  a  drink  than  he  was  accustomed  to  take  of  whisky;  that  he  did 
not  remember  its  color,  but  it  did  not  have  the  same  taste  as  whisky,  nor 
could  he  say  whether  or  not  it  was  intoxicating,  because,  before  drinking  it, 
he  had  drank  whisky  which  was  given  him  by  the  defendant  and  others.  The 
defendant,  he  says,  was  not  present  when  he  purchased  the  ginger,  and  he 
does  not  know  whether  Winder  and  Drummond  were  authorized  by  the  de- 
fendant to  sell  intoxicating  liquors  or  not.  The  next  witness,  Johnson, 
testifies  that  since  the  passage  of  the  local  option  law  he  has  drank  ginger  at 
the  defendant's  hotel,  and  that  he  never  saw  any  there  before  the  law  was 
passed.  He  thinks,  if  a  man  were  to  drink  enough  of  it,  it  would  intoxicate 
him,  and  that  a  beer  glass  and  a  half  of  it  would  be  sufficient.  He  ordinarily 
drank  it  out  of  a  whisky  glass.  He  does  not  know,  however,  whether  the 
ginger  he  drank  was  like  that  drank  by  Barnes;  nor  does  he  say  that  it  was 
sold  him  by  the  defendant  or  any  other  person.  He  merely  says  he  drank 
ginger  at  the  defendant's  hotel.  He  does  not  even  say  he  got  it  at  the  de- 
lendant's  hotel,  or  that  he  got  it  from  the  defendant  or  his  agent;  and  no7i 
constat  that  he  did.  He  may  have  gotten  it  elsewhere.  The  next  witness, 
McCready,  testifies  that  he  Ijought  ginger  at  the  defendant's  hotel,  and  is 
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satisfied  it  was  intoxicating.  He  does  not  know,  however,  whether  that 
6oId  to  Barnes  was  intoxicating  or  not,  nor  does  he  say  that  what  he  got  was 
sold  him  by  the  defendant  or  his  agent;  and,  for  aught  he  does  say,  he  may 
have  bought  it  from  a  stranger,  and  without  the  defendant's  knowiedge. 
And  the  testimony  of  the  fourth  and  last  witness  on  the  subject,  John  W. 
Wessells,  is  not  more  satisfactory.  He  testifies  that  he  was  treated  by  a  friend 
to  a  drink  of  ginger  at  the  defendant's  hotel,  and  that  the  clerk  at  the  hotel 
waited  on  them.  It  looked  and  tasted,  he  says,  like  whisky,  and  might  be 
considered  whisky;  but  he  does  not  say  it  was  intoxic<ating.  On  the  contrary, 
he  says  expressly  that  the  drink  he  took  had  no  effect  upon  him;  and,  like  the 
witness  who  preceded  bim,  he  was  unable  to  say  what  was  the  nature  or  qual- 
ity of  the  liquor  sold  to  Barnes.  He  says  the  liquor  he  got  tasted  like  whisky, 
but  Barnes  swears  that  what  he  got  tasted  differently;  and  neither  testifies 
that  what  he  drank  was  intoxicating.  This  evidence,  which  is  all  the  material 
evidence  for  the  commonwealth,  is  plainly  insufilcient  to  warrant  the  verdict. 
It  neither  shows  that  the  liquor  sold  to  Barnes  was  intoxicating,  as  the  in» 
dictment  charges,  nor  that  Winder  and  Drummond,  or  either  of  them,  were 
authorized  by  the  accused  to  sell  it;  and  the  mere  fact  of  their  employment  as 
clerks  at  his  hotel  Is  not  a  fact  from  which  their  agency  to  sell  liquor  can 
fairly  be  inferred.  The  legal  presumption  in  favor  of  the  innocence  of  the 
accused  can  be  rebutted  only  by  proof  sufilcient  to  estabbsh  his  guilt  of  the 
offense  charged  in  the  indictment  beyond  a  rational  doubt,  or,  in  other  words, 
the  proof  must  be  sufiiciently  conclusive  to  exclude  any  reasonable  supposition 
of  his  innocence;  and  here  the  evidence  for  the  commonwealth,  giving  it  full 
force  and  credit,  and  rejecting  that  for  the  accused,  (the  evidence,  not  the 
facts,  being  certified,)  is  not  inconsistent  with  such  an  hypothesis.  It  may 
create  a  suspicion,  but  nothing  more. 

The  position  of  the  commonwealth  is  that  the  accused  must  be  presumed  to 
have  sold  intoxicating  liquors  to  Barnes,  because,  about  the  same  time,  and  at 
the  same  place,  he  sold  such  liquors  to  other  persons.  But  the  latter  propo- 
sition is  not  sustained  by  the  evidence  of  a  single  witness;  so  that,  to  find  the 
accused  guilty,  the  fact  of  his  guilt  must  be  inferred  from  another  fact  not 
established  in  the  case.  This  is  contrary  to  the  first  principles  of  our  criminal 
law.  In  Johnson's  Case,  29  Grat.  796,  Judge  Moncure,  in  delivering  the 
opinion  of  the  court,  said  that  *'it  is  always  insufficient,  where,  assuming  all 
to  be  proved  which  the  evidence  tends  to  prove,  some  other  hypothesis  may 
still  be  true,  for  it  is  the  actual  exclusion  of  every  other  hypothesis  which 
invests  mere  circumstances  with  the  force  of  truth;''  and  that  '*  where  the 
evidence  leaves  it  indifferent  which  of  several  hypotheses  is  true,  or  estab- 
lishes only  some  finite  probability  in  favor  of  one  hypothesis,  such  evidence 
cannot  amount  to  proof,  however  great  the  probability  may  be."  See,  also, 
Fryor  v.  Com.,  27  Grat.  1009;  Pruner  v.  Com.,  10  Va.  Law  J.  520;  Finchim 
V.  Com.,8  S.  £.  Hep.  343.  Tried  by  this  test,  the  motion  to  set  aside  the 
verdict  in  the  present  case  ought  to  have  been  granted;  and  for  this  error  the 
judgment  must  be  reversed,  and  the  case  remanded  for  a  new  trial. 


Payne  et  al,  v.  Morriss. 
(JSuvreme  Court  of  Appeals  of  Virginia.    March  8, 1888.) 

1.  Trusts— Incompetbkcb  op  Trustee.— Execution  of  Trust  bt  CJourt. 

A  marriage  settlement  provided  that  the  trustee,  on  the  consent  of  the  wife  ez- 

gressed  in  writing,  should  sell  any  portion  of  the  real  estate  and  invest  the  proceeds 
1  other  real  property.  The  trustee,  proving  incompetent  through  IntemperanoeL  the 
wife  applied  to  the  court  to  execute  the  trust  and  sell  certain  unimproved  real  es- 
tate, and  invest  the  proceeds.  Held,  that  it  was  proper  for  the  court  to  execute  the 
trust  through  its  commissioner. 

2.  Same— Sale  aito  Investment— Application  por— Report  of  Commissioner. 

Where  on  application  of  plaintiff,  holding  a  life-estate  in  certain  unimproved  lots 
under  a  marriage  settlement,  for  their  sale  and  the  investment  of  the  proceeds  in 
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improved  property,  tlie  court  oommissioner  reported  that  such  sale  was  for  the  in- 
terest of  all  concerned,  it  was  a  substantial  compliance  with  Code  Va.  o.  124,  %  2, 
providing  for  the  sale  of  such  property  on  petition  and  proper  showing  by  the  trus- 
tee, and  a  decree  ordering  the  sale  was  properly  rendered. 

Appeal  from  chancery  court  of  Richmond;  A.  L.  Holladay,  Chancellor. 

Pauline  B.  Morriss,  plaintiff,  filed  a  bill  against  B.  G.  Morriss,  trustee,  Gar« 
land  Morriss,  Walter  C.  Morriss,  E.  A.  Morriss,  M.  H.  Payne  et  «a?.,  and  R. 
T.  Lacy  et  t/o?.,  to  have  the  coui-t  sell  certain  unimproved  property,  in  which 
sheVas  life-tenant  under  her  marriage  settlement,  and  invest  the  proceeds  in 
improved  real  estate.  Decree  for  plaintiff,  and  defendants  Payne  et  ux.  and 
Lacy  et  ux,  appeal. 

James  Christian,  for  appellants.    Meredith  &  Cocke,  for  appellees. 

HiNTON,  J.  This  is  a  suit  in  equity  instituted  by  Pauline  B.  Morriss,  the 
life-tenant  under  a  deed  of  settlement  from  her  late  husband,  Charles  Y.  Mor- 
riss, and  herself,  to  P.  H.  Aylett,  trustee,  etc.,  to  have  sold  certain  unimproved 
lots,  part  of  the  trust  property,  situated  on  the  north  side  of  Park  avenue,  in 
the  city  of  Richmond,  and  to  have  the  proceeds  arising  from  the  sale  invested, 
under  the  decree  of  the  court,  in  improved  and  productive  real  estate.  By 
the  deed  of  settlement,  the  property  is  conveyed  in  trust  "to  the  sole  and  sepa- 
rate use  of  the  said  Pauline  B.  Morriss  during  her  natural  life  *  *  ♦  for 
the  support  and  maintenance  of  herself  and  her  children,  present  or  future, 
by  said  Clias.  Y.  Morriss, "  with  remainder  over  in  fee,  at  the  death  of  the  said 
P.  B.  Morriss,  to  her  children  or  their  descendants  per  stirpes;  with  power  to 
the  said  P.  H.  Aylett,  or  his  heirs,  or  any  substituted  trustee  or  trustees,  with 
the  consent  of  the  said  P.  B.  Morriss  expressed  in  writing,  *  *  'i'  to  sell 
the  wliole  or  any  part  of  the  property  *  ♦  *  conveyed,  and  invest  the 
proceeds  thence  arising  in  other  real  estate,"  etc.  On  the  death  of  Aylett  in 
1870,  R.  G.  Morriss,  a  son  of  the  said  Pauline  B.  Morriss.  became  the  trustee 
in  said  deed.  In  1884,  C.  Y.  Morriss  died,  leaving  his  widow,  the  said  P.  B. 
Morriss,  with  but  a  small  and  precarious  income  to  support  herself  and  her 
infant  children, — three  in  number.  In  this  state  of  the  case  she  determined 
to  sell  the  above-described  unimproved  property;  but,  being  unwilling  to 
trust  to  her  trustee,  who  was  a  man  of  intemperate  habits,  she  applied  to  the 
court  of  chancery  to  execute  the  trust.  The  bill  is  framed  in  accordance  with 
the  provisions  of  section  2,  c.  124,  Code  1873;  but  in  it  the  plaintiff  asserts 
her  "perfect  right  to  have  the  property  sold  and  the  proceeds  reinvested  in 
other  real  estate  by  merely  giving  a  written  direction  to  the  trustee;  and  it  is 
stated  that  the  aid  of  the  court  is  invoked  because  the  parties  interested  are 
unwilling  to  leave  the  matter  to  the  discretion  of  the  trustee.  Five  of  the 
adult  defendants  answered  the  bill,  consenting  to  the  sale;  but  the  two  mar- 
ried daughters  and  their  husbands,  the  appellants  here,  filed  answers  oppos-' 
ing  it.  The  court  decreed  in  accordance  with  the  prayer  of  the  bill,  and  from 
that  decree  this  appeal  is  taken. 

And  this  decree  is  right  for  two  sufficient  and  In  our  judgment  conclusive 
reasons: 

First,  From. the  provision  of  the  deed  hereinbefore  set  out,  it  is  plain  that 
P.  B.  Morriss  had  the  absolute  right  of  sale  over  the  whole  property  conveyed 
by  the  deed.  All  that  she  had  to  do  was  to  require  the  trustee,  in  writing, 
to  sell;  and  none  of  the  remainder-men  could  have  prevented  the  sale.  In  this 
condition  of  things,  finding  the  trustee  incompetent  to  discharge  the  import- 
ant duties  with  which  he  was  charged,  the  life-tenant,  with  the  consent  of  the 
trustee,  evidenced  by  his  answer,  applied  to  a  court  of  chancery  to  execute  the 
trust.  This  she  had  the  clear  right  to  do.  As  this  court  said  ini^aw^fen^  v. 
Davis,  18  Grat.  651,  while  "that  court  will  never  interfere  with  the  exercise 
of  a  discretion  which  has  been  conferred  by  the  author  of  a  trust,  so  long  a? 
it  is  fairly  exercised,  yet  there  are  many  cases  in  which  the  court  will  prevent 
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its  improper  exercise,  and  will  itself  exercise  it  when  the  person  or  whom  it 
is  conferred  refuses  to  do  so,  or  is  prevented  by  death  or  otherwise  from  doing 
so."  The  case  at  bar  falls  within  the  latter  category.  Here  the  trustee,  in 
consequence  of  his  intemperate  habits,  was  incompetent  to  execute  the  trust, 
and  it  was  therefore  eminently  proper  in  the  court  to  execute  the  trust 
through  its  commissioner.    1  Peri^,  Trusts,  §  88. 

Second,  The  decree  is  also  right,  because  in  this  case  there  has  been,  if  not 
a  literal,  yet  a  substantial,  compliance  with  the  requirements  of  the  statute 
for  the  sale  of  trust  property.  Code  1873,  c.  124,  §  2.  As  we  have  before 
stated,  the  bill  was  framed  in  accordance  with  the  provisions  of  the  statute. 
In  the  first  report  of  the  commissioner  he  reported  that  the  interest  of  all  par- 
ties concerned  would  be  promoted  "by  the  sale  of  part  of  said  real  estate,  in- 
vesting its  proceeds  *  ♦  ♦  inother  and  productive  real  estate."  The  court 
thereupon,  by  a  decree  entered  on  the  14th  day  of  July,  1886,  held  that  the 
plaintiff  could  not  as  a  matter  of  right  have>  a  decree  of  sale.  The  cause  was 
again  referred  to  a  commissioner,  who  reported,  and  as  we  think  in  accord- 
ance with  the  clear  preponderance  of  evidence,  that  there  should  be  an  imme- 
diate sale  of  the  property.  Whereupon  the  court  directed  the  sale  of  the  prop- 
erty by  its  special  commissioners.  Thus  it  will  be  seen  that  the  provisions  of 
the  statute  were  substantially  complied  with.  The  plaintiff  was  a  beneficiary 
under  the  deed  of  settlement,  the  proceedings  were  regular,  and  it  is  shown 
that  the  interest  of  all  concerned  will  be  promoted  by  a  sale.  The  decree  for 
a  sale  was  therefore  propcjrly  rendered. 

For  these  reasons  the  court  is  of  opinion  that  the  decree  of  July  14,  1886, 
was  erroneous  in  deciding  that  the  plaintiff  did  not  acquire  the  absolute  right 
of  sale  under  the  deed  of  settlement,  but  that  it  did  not  err  in  its  decriBe  of  De- 
cember 7»  1886»  directing  a  sale,  which  must  therefore  be  affirmed. 


(84  Va.  574)  ..  ^  ^ 

Shumate  v.  Fauquier  Countt. 
(Supreme  Covnt  of  Appeals  of  Virginia,    March  8, 1888,) 

JuDQifENT— Rbs  Abjxtdicata—Qxjo  Wabbanto— Mandamus. 

Plaintiir  instituted  a  proceeding  in  the  nature  of  a  (luo  warranto  to  try  the  tlUe 
to  an  office,  against  one  appointed  by  the  legislature  in  his  place.  H&.dy  that  a 
judgment  rendered  in  that  proceeding  for  the  defendant  was  a  bar  to  plalntifT's 
proceeding  by  Tnandamus  to  compel  the  board  of  supervisors  to  pay  him  salary  as 
officer  dejure;  the  writ  of  mandamus  being  prayed  for  on  the  same  grounds  set 
up  in  the  quo  warranto  proceeding. 

Petition  for  mandamus, 

R,  R,  Campbell,  for  petitioner.     R,  Taylor  Scott,  for  respondent. 

Lbwis,  p.  This  is  a  petition  for  a  mandamiLs  to  compel  the  board  of  su- 
pervisors of  Fauquier  county  to  issue  a  warrant  on  the  treasurer  of  the  said 
county  for  $1,250,  which  sum,  it  is  alleged,  is  due  the  petitioner  on  account 
of  salary  as  county  court  judge  from  the  Ist  of  March,  1884,  to  the  1st  of 
January,  1886.  The  petitioner  alleges  that  he  was  the  dejure  judge  of  the 
said  county,  and  entitled  to  the  salary  annexed  to  the  office,  for  the  period 
above  mentioned;  but  that,  upon  presentation  of  his  claim,  the  respondents 
refused  to  recognize  him  as  such,  on  the  ground  that  he  had  been  removed 
from  office  by  tiie  legislature,  and  one  Edward  M.  SpiJman  elected  in  his  stead. 
He  insists,  however,  that  such  alleged  removal  was  in  violation  of  the  consti- 
tution, and  without  legal  effect,  for  three  reasons:  (1)  Because  the  proceed* 
ings  against  him  were  instituted  and  conducted  by  the  legislature  without 
lawful  notice;  (2)  because  neither  the  joint  resolution  to  proceed  against  him. 
nor  the  subsequent  joint  resolution  attempting  to  remove  him  from  office, 
was  presented  to  the  governor,  in  conformity  with  the  eighth  section  of  tbe 
fourth  article  of  the  constitution,  which  provides  that  "every  biJl  which  shall 
have  passed  the  senate  and  house  of  delegates,  and  every  resolution  requiring 
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the  assenfc  of  both  branches  of  the  general  assembly,  shall,  before  it  becomes 
a  law,  be  presented  to  the  governor"  for  his  approval,  etc.;  and  (B)  because, 
independently  of  these  considerations,  the  proceedings  were  void,  because 
they  were  based  upon  charges  wiiich  could  be  constitutionally  acted  on  by  the 
legislature  only  under  those  provisions  of  the  constitution  relating  to  im- 
peachment. There  were  two  charges.  The  first  was  incompetency ;  the  sec- 
ond was  as  follows:  "That  the  said  W.  B.  G.  Shumate  did  aid  one  Benjamin 
George  in  a  manifest,  willful,  and  partisan  violation  of  the  statute  of  Virginia 
which  prohibits  and  makes  it  a  misdemeanor  for  any  clerk  or  other  officer  to 
issue  his  blank  receipts  for  any  such  tax,  with  a  view  to  the  same  being  filled 
at  a  future  time,  or  to  give  receipt  for  such  tax,  except  in  cases  in  which  the 
money  is  paid  at  the  time  of  executing  such  receipt."  "Wherefore"  it  is 
further  alleged  in  the  petition  that  "the  petitioner  was  impeached  without  a 
trial  before  the  senate,  as  the  constitution  requires;  that  said  impeachment 
was  consequently  null  and  void;"  and  that  petitioner's  claim  for  salary  was 
therefore  wrongfully  rejected.  To  this  petition  the  respondents,  the  board  of 
supervisors,  demur,  and  also  answer.  The  defense  set  up  in  the  answer  is 
based  upon  three  grounds:  (1)  That  mandamus  is  not  the  proper  remedy, 
the  petitioner  having  a  specific  and  adequate  legal  remedy  by  appeal  from  the 
action  of  the  board,  rejecting  his  claim,  to  the  county  or  circuit  court  of 
Fauquier  county,  pursuant  to  the  statute  in  such  case  made  and  provided; 
(2)  that  petitioner  was  lawfully  removed  from  office  by  the  legislature,  and 
therefore  that  his  claim  was  rightly  rejected ;  and  (3)  that  the  matter  In  con- 
troversy is  res  cuijudicata. 

The  grounds  upon  which  the  writ  is  prayed  for  in  the  petition  involve  ques- 
tions which  are  certainly  very  grave  and  important  in  their  character,  and 
which,  if  they  properly  arose  in  the  present  case,  would  receive  the  most  care- 
ful and  deliberate  consideration  of  the  court;  but  in  our  opinion  they  do  not 
arise,  and  cannot,  therefore,  be  properly  considered,  because  we  are  of  opin- 
ion that  the  defense  of  res  adjudicata  is  sustained  by  the  record,  and  that  this 
view  of  the  case  fairly  precludes  the  consideration  of  any  other  question.  It 
appears  that,  soon  after  the  election  of  Spilman  by  the  legislature  to  the  office 
of  county  court  judge  in  1884,  a  proceeding  in  the  nature  of  a  quo  warranto 
was  instituted  in  the  circuit  court  of  Fauquier  county,  at  the  instance  of  the 
petitioner,  to  try  the  title  to  the  said  office,  and  in  that  proceeding  judgment 
was  rendered  for  the  defendant,  Spilman.  A  copy  of  the  record  is  exhibited 
with  the  answer  in  the  present  case,  from  which  It  appears  that  the  grounds 
relied  on  by  the  petitioner  in  that  proceeding  were  precisely  the  same  as  tJiose 
upon  which  he  now  relies;  namely,  that  the  proceedings  against  him  by  the 
legislature  were  taken  without  lawful  notice,  and  were,  besides,  unconstitu- 
tional and  void.  The  circuit  court,  however,  held  otherwise,  and  gave  judg- 
ment against  him;  whereupon  the  case,  on  a  w^rit  of  error,  was  brought  to 
this  court.  Here  it  lingered  on  the  docket,  without  any  effort  being  made  by 
the  parties  to  obtain  a  hearing,  until  after  the  expiration  of  the  term  for 
which  the  petitioner  had  been  elected,  and,  when  finally  called  and  argued,  it 
was  dismissed,  because  the  term  h'ad  expired;  so  that  the  judgment  of  the 
circuit  court,  which,  in  effect,  adjudged  that  the  petitioner  had  been  lawfully 
removed,  and  that  Spilman  was  entitled  to  the  office,  remains  unreversed  and 
in  full  force.  This  being  so,  the  petitioner  is  undoubtedly  estopped  by  that 
judgment,  since  it  virtually  determined  the  point  now  in  controversy;  and 
the  effect  is  the  same  whether  the  judgment  be  erroneous  or  not,  as  to  which 
we  express  no  opinion.  Case  v.  Beauregard,  101 U.  S.  ^88;  Freem,  Judgm. 
(3d  Ed.)  §  249. 

As  to  the  identity  of  subject-matter  there  can  be  no  doubt    The  jadgmer*-- 
determining  that  the  petitioner  had  no  title  to  the  office,  necessarily  detei 
mined  that  he  was  no  longer  entitled  to  receive  the  emoluments,  though  r"* 
claim  for  salary  was  specifically  made,  and  could  not  have  been  regularly  made 
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*n  that  proceeding.  An  office  is  defined  to  be  a  right  and  correspondent  duty 
ro  exercise  a  public  or  private  trust,  and  to  take  the  emoluments  belonging  to 
it;  and  as  was  said  in  Blair  v.  Marye^  80  Ya.  485,  ''the  salary  follows  the 
office,  as  the  shadow  follows  the  substance."  The  right  to  the  salary  now 
sought  to  be  recovered  was  therefore  necessarily  involved  in  the  adjudication 
in  the  former  case;  and  the  principle  is  well  settled  that  a  judgment  is  con- 
clusive if  upon  the  direct  point,  though  the  objects  of  the  two  suits  be  dif- 
ferent. Freem.  Judgm.  (3d  Ed.)  §§  249,  254.  This  was  decided  in  Rout- 
ledge  V.  Hislop,  2  El.  &  El.  549,  105  E.  0.  L.  547,  where  it  was  held  that 
varying  the  form  of  claim  does  not  affect  the  application  of  the  rule,  where 
the  claim  itself  is  the  same.  That  was  the  case  of  a  servant  who,  having  been 
discharged  from  the  service  of  her  employer,  entered  a  plaint  against  him  in 
the  county  court  to  recover  damages  for  a  breach  of  contract,  alleging  that 
the  defendant  had  discharged  her  without  reasonable  cause;  but  judgment 
was  given  against  her.  Afterwards  she  made  a  complaint  on  oath  before  a 
justice  of  the  peace,  to  recover  a  certain  sum  as  wages;  again  alleging  that 
her  discharge  was  without  just  cause.  On  appeal,  it  was  held  by  the  court  of 
queen's  bench,  after  a  review  of  the  authorities,  that  the  judgment  in  the  first 
case  was  a  bar  to  the  second.  In  delivering  judgment,  O^ceburn,  C.  J., 
said:  "It  was  urged  before  us  that  the  form  of  the  claim  before  the  justices 
was  different  from  that  made  in  the  county  court,  and  that  the  jurisdiction 
was  different;  but  it  was  admitted,  and,  indeed,  could  not  be  denied  success- 
fully, that  the  question  raised  by  the  plaint  in  the  one  case  and  the  complaint 
on  oath  in  the  other  was  the  same,  namely,  whether  the  discharge  of  the 
plaintiff  was  without  just  cause."  And  accordingly  judgment  was  given  for 
the  defendant.  Tliis  case  is  cited  in  7  Rob.  Pr.  170,  and  is  directly  in  point. 
And  it  is  equally  clear  that  although  the  respondents  were  not  formally  par- 
ties, and  could  not  have  been  made  actual  parties  to  the  proceeding  in  the  cir- 
cuit court,  yet  that  the  judgment  rendered  therein  is  binding  upon  them,  as 
being  the  parties  upon  whom  the  law  has  cast  the  duty  of  making  provision 
for  the  payment  of  the  salary  of  the  county  court  judge  of  Fauquier  county. 
Hence  they  are  not  strangers  to  that  proceeding,  and  could  not,  if  they  would, 
question  the  judgment  therein.  County  Com'rs  v.  U,  8,,  112  U.  8.  217,  5 
Sup.  Ct.  Rep.  108;  Harshman  v.  Knox  Co.,  122  U.  S.  306,  7  Sup.  Ct.  Rep. 
1171.  A  judgment  on  a  writ  of  quo  warranto,  says  Blackstone,  is  final  and 
conclusive,  even  against  the  crown.  And  in  7  Cora.  Dig.  201,  it  is  said  that 
''the  judgment  in  a  quo  warranto  is  final,  for  it  is  in  tiie  nature  of  a  writ  of 
right;  and  therefore,  if  judgment  be  against  the  king,  the  king  shall  be  for- 
ever bound  as  to  the  thing  s[djudged;"  citing  Le  Hoy  v.  Houses  1  Sid.  86  and  1 
Rolle,  Abr.  112.  And  such,  substantially,  is  the  effect  of  a  judgment  in  the 
more  modern  proceeding  by  information  in  the  nature  of  a  quo  warranto^  which 
has  taken  the  place  of  the  ancient  writ  of  quo  warranto;  and  which,  though 
originally  a  criminal  method  of  prosecution  to  punish  the  usurper,  as  well  as 
to  oust  him  from  the  franchise,  has  long  since  lost  its  criminal  character  in 
everything  except  form,  and  is  now  employed  merely  for  the  purpose  of  try- 
ing the  civil  right,  seizing  the  franchise,- or  ousting  the  wrongful  possessor. 
3  Bl.  Comm.  263;  4  Minor,  Inst.  500;  High,  Ext.  Rem.  §§  591-697;  Com.  v. 
Birchett,  2  Va.  Cas.  51;  Com.  v.  River  Co.,  Id.  191;  Royall  v.  Thomas,  28 
Grat.  130;  County  Judge  Case,  B3  GraX.  443;  Ames  v.  Kansas,  111  U.S.  449,4 
Sup.  Ct.  Rep.  437.  For  a  form  of  a  judgment  of  a  motion,  see  Com.  v.  Fowler, 
11  Mass.  339. 

In  England,  and  in  many  of  the  American  states,  there  are  statutes  regu- 
lating the  practice  in  proceedings  by  information  in  the  nature  of  a  gno  uxzr- 
ranto,  but  in  Virginia  the  common  law  on  the  subject,  up  to  the  present  time, 
remains  unaltered;  so  that  a  judgment  in  such  a  proceeding,  with  us,  is  not 
less  conclusive  against  the  relator,  where  there  is  one,  than  it  is  at  common 
^w  against  the  crown,  and  the  rule  which  gives  it  this  effect  is  both  reason- 
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Able  and  necessary.  For  in  such  a  proceeding,  the  defendant  being  called  on 
by  the  commonwealth  to  show  by  what  title  (quo  warranto)  he  holds  the  ofr 
flee  in  controversy,  the  burden  of  proof  is  not,  as  in  ordinary  actions,  upon 
the  plaintiff,  but  upon  the  defendant;  and  not  only  is  this  so,  but  the  latter, 
to  succeed,  must  show  a  complete  title.  Therefore  a  judgment  for  the  de- 
fendant ought  to  be  considered  conclusive;  otherwise,  the  title  to  an  office 
could  never  be  finally  settled  by  Judicial  determination.  The  King  v.  Leigh, 
4  Burrows,  2148;  High,  Ext.  Bern.  §  712.  And  the  rule  is  reciprocal,  so 
that  the  Judgment,  whether  it  be  against  the  defendant  or  against  the  relator, 
bars  the  party  against  whom  it  is  rendered  from  again  asserting  title  to  the 
office  founded  upon  a  state  of  facts  existing  before  the  original  proceedings. 
Id.  748.  A  different  rule  would  be  mischievous  in  its  consequences,  and 
ought  not  to  be  recognized.  No  authority  for  any  such  doctrine  has  been 
cited,  and  doubtless  there  is  none  to  be  found.  On  the  other  hand,  it  would 
seem,  in  the  absence  of  any  statute  on  the  subject,  that  the  judgment  of  the 
circuit  court  above  mentioned  is  not  only  binding  upon  the  parties  now  be- 
fore the  court,  but  upon  all  the  world.  The  proceeding  by  quo  warranto, 
says  Starkie,  is  analogous  to  a  proceeding  in  rem,  1  Starkie,  Ev.  241.  And 
in  Bull.  N.  P.  231,  it  is  laid  down  that  *' though,  regularly,  no  recovery  or 
judgment  is  to  be  admitted  in  evidence,  but  against  parties  and  privies,  yet 
under  some  circumstances  they  may;  as  in  the  case  of  Ths  King  v.  Hebden, 
2  Strange,  1109,  where,  in  an  information  in  the  nature  of  a  quowairanto, 
a  judgment  of  ouster  was  allowed  to  be  given  in  evidence  to  prove  the  ouster 
of  a  third  person,  by  whom  the  defendant  was  admitted;  and  in  such  a  case 
the  judgment  is  conclusive,  unless  impeached  for  fraud.  The  King  v.  Mayor^ 
etc,,  5  Term  R,  66.  See,  also,  7  Rob.  Pr.  5.  In  Hartt  v.  Harvey,  32  Burb. 
55,  it  was  said  by  the  supreme  court  of  New  York  that  the  trial  of  the  right 
to  an  office,  in  an  action  in  the  nature  of  a  quo  warranto,  is  conclusive;  that 
the  judgment  finally  determines  the  title,  and  puts  an  end  to  the  litigation. 
And  in  Howison  v.  Weeden,  11  Va.  704,  this  court  decided  that  the  title  to 
the  office  of  judge  of  the  county  court  of  Prince  William  county  was  finally 
determined  by  the  judgment  in  Ex  parte  Meredith,  33  Grat.  119,  which  was 
an  amicable  proceeding  by  habeas  corpus,  "  If  the  former  adj  udicatlon, "  said 
Judge  Richardson,  speaking  for  the  court,  "embraced,  as  unquestionably  it 
did,  the  period  as  to  which  both  parties  assert  claim  here,  then  the  question  is 
res  adjudicata,  and  the  vested  rights  ascertained  and  determined  thereby  can- 
not be  questioned  or  disturbed  in  any  way  by  a  new  or  other  suit,  before  this 
or  any  other  tribunal." 

These  authorities  are  sufficient  to  show  that  the  defense  of  res  adjudicata 
Is  well  founded  in  the  present  case,  and  that  the  rule  nisi  must  therefore  be 
discharged. 


(S4  Va.  498) 

VmeiNiA  M.  Ry.  Co.  v.  White's  Adm'b. 

(Supreme  Court  of  Appeals  of  Virginia,    February  16,  ISSS.) 

!•  Railroad  Companies— Nkgligence—Pebson  Walking  on   Track— Pboximate 
Cause. 

In  an  action  for  damages  by  the  administrator  of  deceased  against  a  railway  com- 
pNany,  there  was  evidence  that  the  only  ingress  and  egress  to  tne  house  which  plain- 
tift^s  intestate  started  from  was  by  way  of  the  company's  tracks,  which  had  oeen, 
with  the  acquiescence  of  the  company,  for  a  long  time  the  common  pathway  of  the 
public  to  ana  from  such  house,  and  its  vicinity,  to  the  city  of  Lynchburg;  that  plain- 
tiiTs  intestate  stepped  off  the  side  track  on  to  the  main  track  to  avoid  a  material- 
train,  and  was  killed  by  a  yard-engine  and  tender,  which  was  not  visible  when  plain- 
tiff's intestate  came  onto  the  track,  being  around  a  bluff,  but  was  backing,  at  a  high 
rate  of  speed,  within  the  city  limits  and  contrary  to  its  or4inances,  in  the  direction 
plaintiff's  intestate  was  walking;  that  the  engineer  failed  to  look  out,  or  blow  the 
whistle,  or  give  any  warning.  Heldy  that  plamtlff  was  entitled  to  recover,  as  the 
negligence  of  defendant's  servants  was  the  proximate  cause  of  the  injury. 
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8.  SAifs--NBOLioBKOB— Person  Walking  on  Tbac?k— Duty  Toward. 

In  an  action  for  damages  by  an  administrator  against  a  railroad  company  for 
negligently  killing  the  plaintiif 's  intestate  while  walking  on  its  tracks,  an  instmo- 
tion  predicated  upon  the  care  of  the  engineer  after  he  discovered  the  dangerous 
position  of  deceased  is  error. 
8.  Sam»—Negliobncb— Person  Walking  on  Track—Licensee. 

In  an  action  for  damages  by  an  administrator  against  a  railroad  company  for 
negligently  killing  plainUfTs  intestate,  while  walking  on  its  tracks,  where  such 
tracks  were  within  city  Umits,  and  the  common  pathway  of  the  publio  for  a  long 
time,  with  the  acqulescense  of  the  company,  an  instruction  predicated  upon  de- 
ceased being  a  trespasser  is  error.  ^ 
4.  Triait-InstruOtions— Request  fob  Special  Charge— Sttbstantial  Complianob. 

The  refusal  of  an  instruction  is  not  error  where  another  is  given  by  the  court  con- 
taining the  same  propositions  of  law  as  applied  to  the  facta. 

Richardson,  J.-,  dissenting. 

Error  to  corporation  court  of  Lynchburg;  Latham,  Judge. 

Action  by  B.  H.  Drumtnondt  sheriff  of  the  county  of  Amherst,  and,  as  such, 
administrator  of  W.  II.  White,  against  the  Virginia  Midland  Railway  Com* 
pany,  for  damages  for  negligently,  through  its  servants,  killing  deceased  while 
walking  on  the  company's  tracks.  Verdict  and  judgment  for  plaintiff,  and 
defendant  brings  error. 

Kirkpatrick  <fe  Blackford,  for  plaintiff  In  error.  Edward  flf.  Brown^  P. 
W,  MoKinney,  and  /.  P.  L,  Fleahman,  for  defendant  in  error. 

Lewis,  P.  This  was  an  action  in  the  corporation  court  of  the  city  of  Ly nch- 
'burg,  brought  under  the  statute,  to  recover  damages  for  the  alleged  negligent 
killing  of  the  plaintiff's  intestate  by  the  defendant,  the  Virginia  Midland  Hall- 
way Company.  The  deceased  was  killed  by  being  run  over  by  a  yard-engine 
of  the  defendant,  in  its  yard,  within  the  corporation  limits  of  Lynchburg,  on 
the  12th  of  May,  1885.  At  the  trial  there  was  a  verdict  for  the  plaintiff  for 
65.C00  damages,  whereupon  the  defendant  moved  to  set  aside  the  verdict,  and 
for  a  new  trial,  on  three  grounds:  First,  because  the  verdict  was  contrary  to 
the  law  and  the  evidence;  second,  because  the  court  had  misdirected  the  jury; 
and,  third,  because  the  damages  awarded  were  excessive.  But  the  court  over- 
ruled the  motion,  and  gave  judgment  on  the  verdict,  whereupon  the  defend- 
ant obtained  a  writ  of  error  and  stipersedeas.  The  bill  of  exceptions  contains 
a  certific2?te  of  the  evidence,  which  was  conflicting,  and  all  ot  which  was  parol, 
so  that,  in  passing  upon  the  questions  of  fact  in  the  case,  we  can  look  to  the 
evidence  of  the  plaintiff  only.  And  unless  the  verdict,  when  viewed  in  this 
light,  be  plainly  wrong,  the  judgment  must  be  aflSrmed,  provided  the  excep- 
tions to  previous  rulings  of  the  court  in  the  progress  of  the  trial  be  not  well 
taken.  It  appears  from  the  record  that,  on  the  morning  of  the  day  on  which 
he  ii^as  killed,  the  deceased  went  to  the  house  of  a  Mr.  Field,  in  Lynchburg, 
where  he  had  engaged  to  do  certain  work  as  a  brick-mason.  He  was  a  resi- 
dent of  Amherst  county,  and  went  to  Lynchburg  the  previous  day.  He  was 
a  brother-in-law  of  Mrs.  Field,  and  frequently  visited  her.  Field  was  an  em- 
ploye of  the  defendant  company,  and  occupied  one  of  its  houses,  rent  free, 
where  he  boarded  a  number  of  the  company's  hands.  The  house  is  situate  on 
the  company ^s  land,  at  the  foot  of  a  steep  bluff.    A  short  distance  north  of  it, 

1  One  who  goes  ui>on  a  railroad  track  without  license  of  the  compan]^  is  a  trespasser, 
and  guilty  oi  such  contributory  negligence  as  will  defeat  recovery  for  injuries  received 
through  the  negligence  of  employes  of  the  company  in  failing  to  discover  him.  The 
company  is  only  liable  for  the  wanton  conduct  or  reckless  carelessness  of  its  servants 
Hlter  the  sanation  of  the  trespasser  is  perceived.  Railroad  Co.  v.  Monday,  (Ark.)  4  S. 
W.  Rep.  7«2;  Bowmeester  v.  RaUroad  Co.,  (Mich.)  34  N.  W.  Rep.  414.  See  Railroad  Co. 
V.  Smith,  (Ga.)  8  Su  E.  Rep.  897;  Masser  v.  Railroad  Co.,  (Iowa,)  37  N.  W.  Rep.  776,  and 
note:  Scheflaer  v.  Railroad  Co.,  (Minn.)  21  N.  W.  Rep.  711;  May  v.  Banking  Co.,  (Ga.) 
4  S.  E.  Rep.  830;  Nichols'  Adm'r  v.  Railroad  Co.,  (Ky.)  6  S.  W.  Rep.  339;  Kennedy  v. 
Railroad  Co.,  (Colo.)  16  Pac.  Rep.  210;  RaiU-oad  Co.  v.  Colman's  Adm»r,  (Ky.)  6  S.  W. 
Rep.  488;  Strong  v.  Railroad  Co.,  (Miss.)  3  South.  Rep.  465. 
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and  around  the  bluff,  is  the  railroad  bridge  across  James  river,  the  northern 
boundary,  at  that  point,  of  the  city;  and  about  a  quarter  of  a  mile  south  of  it 
is  the  union  depot  in  the  city.  The  house  fronts  immediately  on  the  com- 
pany's tracks,  at  which  point  there  are  four  tracks, —three  side  tracks  and  the 
main  track.  There  is  no  other  foot-path  from  the  house,  nor,  indeed,  from 
the  railroad  bridge,  to  the  depot,  than  over  these  tracks,  which,  it  seems,  have 
been  used  for  years  by  pedestrians  going  from  the  Field  house,  and  other  places 
in  its  vicinity,  to  the  depot  and  other  business  portions  of  the  city.  This  user 
by  the  public  has  been  with  the  acquiescence  of  the  company.  Without  pass- 
ing over  the  tracks  the  Field  house  is  virtually  inaccessible.  Beyond  the  curve, 
and  near  the  bridge  above  mentioned,  is  a  water-tank,  which,  owing  to  the 
bluff,  is  not  in  sight  from  a  point  on  the  tracks  opposite  the  Field  house. 
Soon  after  arriving  at  the  house  the  deceased  inquireii  for  Mr.  Field,  and  was 
informed  that  he  had  gone  down  the  track  in  'Hhe  direction  of  the  sand  house" 
near  the  depot;  whereupon  he  started  out  to  find  him.  He  stepped  on  one  of 
the  side  tracks  in  front  of  the  house,  and  walked  in  the  direction  of  the  sand 
house;  but  had  not  gone  far  when,  seeing  a  freight  train  moving  northward 
and  approaching  him  on  the  same  track,  he  got  upon  the  main  track,  and,  after 
proceeding  on  the  latter  track  about  70  yards,  he  was  suddenly  struck  and  in- 
stantly killed  by  a  yard-engine  and  tender  moving  backwards  in  the  direction 
he  was  walking,  the  tender  being  in  front.  This  engine  was  at  the  water- tank 
above  mentioned  when  the  deceased  got  upon  the  track  at  the  Field  bouse, 
and  consequently  was  not  then  visible  to  him.  And,  according  to  the  evi- 
dence for  the  plaintiff,  no  signal  was  given,  by  ringing  a  bell  or  otherwise,  to 
warn  persons  of  its  approach,  either  when  it  left  the  water-tank,  or  in  com- 
ing around  the  curve,  or  afterwards  at  any  time  before  the  deceased  was  killed. 
One  of  the  plaintiff's  witnesses,  who  says  it  'Hhundered"  by  him,  about  30 
or  40  yards  from  the  deceased,  testifies  as  follows:  **I  do  not  think  the  en- 
gineer and  fireman  on  the  engine  were  aware  that  he  [the  deceased]  was  on 
the  track.  I  don't  think  they  saw  him.  I  did  not  see  them  looking  out 
towards  him.  There  was  no  watchman  on  the  tender,  and  neither  bell  was 
rung  nor  whistle  blown.  I  had  to  be  pretty  peart  myself  to  get  out  of  the 
way."  The  same  witness  also  testifies:  "1  knew  the  track  pretty  well.  Per- 
sons were  in  the  habit  of  passing  along  it  very  frequently.  They  passes  mighty 
nigh  as  much  so  as  on  the  streets.  Persons  from  Amherst  were  in  the  habit 
of  passing  along  the  tracks. "  He  also  said:  "I  know  the  position  of  the  Field 
house.  I  do  not  suppose  it  is  more  than  a  foot  and  a  half  from  the  step  to  the 
outside  rail.  There  was  no  entrance  to  the  house  except  from  the  track,  that 
I  know  of,  because  there  is  nothing  but  a  bluff  on  the  other  side.  It  has  been 
the  custom  of  the  people  to  pass  along  that  track  as  long  as  I  can  recollect.  I 
was  well  acquainted  with  the  deceased.  I  think  his  ordinary  faculties  were 
perfectly  good.  As  to  his  hearing,  I  have  talked  to  him  very  often,  and  I 
never  talked  to  him  louder  than  to  any  other  person.".  There  is  some  conflict 
in  the  evidence  of  the  plaintiff  as  to  the  speed  at  which  the  engine  was  back- 
ing when  the  deceased  was  killed.  Several  of  the  witnesses  say  it  was  moving 
rapidly. — one  of  them  estimating  its  speed  at  about  the  rate  of  18  or  20  miles 
an  hour;  another  at  about  10.  The  latter  estimate,  we  think,  is  established 
as  the  correct  one  by  the  preponderance  of  the  testimony.  One  of  the  general 
ordinances  of  the  city  of  Lynchburg  provides  as  follows:  "Every  locomotive 
moving  upon  any  mil  way  track  in  the  city  shall  have  attached  thereto  a  bell, 
weighing  at  least  20  pounds,  which  shall  be  rung  so  long  as  such  engine  is 
movi  ng  in  t he  city.  Nor  shall  any  such  locomotive  be  moved  at  a  greater  speed 
than  four  miles  an  hour." 

This  summary  of  the  principal  facts  established  by  the  plaintiff's  evidence 
shows  a  clearcase  for  the  plaintiff,  unless  the  deceased  was  guilty  of  such  con- 
tributory negligence  as  to  defeat  a  recovery.  The  defendant  contends  that  he 
was.    It  contends  that  it  was  negligence  on  his  part  not  to  look  and  listen  for  the 
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approaching  engine;  but  there  is  no  evidence  that  he  did  not.  The  engine  was 
not  in  view  when  he  got  on  the  side  track,  and  the  evidence  does  not  show  that 
it  had  rounded  the  curve  and  come  in  view  when  he  left  the  side  track  and  got 
on  the  main  track.  He  had  a  right  to  rely  on  the  performance  of  their  duties 
by  the  agents  of  the  defendant,  and  to  suppose  that  in  a  frequented  place  within 
the  city  limits,  as  the  evidence  shows  the  company's  tracks  in  the  vicinity  of 
the  fatal  spot  to  have  been,  they  would  obey  the  ordinance  above  mentioned, 
both  as  respects  the  signals  and  the  speed  it  prescribes.  By  their  failure  to  do 
so  they  doubtless  lulled  him  into  a  fatal  belief  of  security,  and  there  can  be 
but  little  doubt  that,  had  they  performed  their  dutiesythe  deceased  would  not 
have  been  injured.  It  was  gross  negligence  on  the  part  of  the  servants  of  the 
company  in  charge  of  the  yard-engine  to  have  neglected  to  give  the  necessary 
signals,  and  to  have  moved  a  backing  engine,  with  a  tender  before  it,  at  the 
high  rate  of  speed  at  which  the  evidence  shows  the  engine  was  being  propelled 
when  the  deceased  was  killed.  They  ought  to  have  exercised  greater  precau- 
tion to  avoid  danger  to  human  life,  in  such  a  locality;  and  for  their  failure  to 
do  so  the  company  is  liable.  In  other  words,  their  negligence  was  the  proxi- 
mate cause  of  the  injury,  even  though  the  deceased  may  not  have  been  en- 
tirely without  fault.    Railroad  Co.  v.  8taU,  29  Md.  421. 

It  is  contended,  however,  that  the  court  below  erred  in  refusing  to  give  to 
the  jury  certain  instructions  asked  for  by  the  defendant,  and  in  giving  certain 
other  instructions  in  lieu  thereof.  The  defendant  asked  for  eight  instructions, 
all  of  which,  except  the  second,  were  refused.  The  first  is  as  follows:  '*If 
the  jury  believe,  from  the  evidence, that  the  plaintiff's  intestate  was  killed  by 
the  engine  of  the  defendant  company  while  he  was  walkingon  one  of  the  tracks 
of  the  defendant,  in  its  yard  in  the  city  of  Lynchburg,  the  plaintiff  cannot  re- 
cover for  such  injury  unless  he  proves  to  the  satisfaction  of  the  jury  that  the 
engineer  controlling  the  engine  by  which  the  deceased  was  killed,  after  hedis« 
covered  the  danger  in  which  the  deceased  was  placed,  could,  by  the  use  of  or- 
dinary care,  have  prevented  the  accident."  This  instruction  was  properly  re- 
fused. Its  vice  is  that  it  ignores  the  duty  of  the  engineer,  or  of  those  who 
were  controlling  the  engine,  to  have  exercised  ordinary  care  and  diligence  in 
keeping  a  lookout  to  avoid  injuries  to  the  deceased;  and,  if  given,  would  have 
in  effect  told  the  jury  that,  notwithstanding  the  engineer  may  have  been  guilty 
of  gross  negligence  in  running  the  engine,  yet  the  company  was  not  liable  if, 
after  discovering  the  deceased,  he  used  ordinary  care  to  prevent  the  acci- 
dent. Such  is  not  the  law.  It  was  the  duty  of  the  engineer  to  use  ordinary 
Ciire  not  only  after  discovering  the  dangerous  position  of  the  deceased,  but 
in  keeping  a  lookout  to  warn  him  of  the  approaching  danger.  The  law  ap- 
plicable to  such  a  case  is  accurately  laid  down  in  Tuff  v.  Warman^  5  C.  B. 
(N.  S.)  573,  where  the  qualification  of  the  general  rule  relating  to  the  effect  of 
contributory  negligence  is  thus  stated:  "Mere  negligence,  or  want  of  ordi- 
nary care  or  caution,  would  not,  however,  disentitle  him  [the  plaintiff]  to  re- 
cover, unless  it  were  such  that  but  foi  that  negligence,  or  want  of  ordinar} 
care  and  caution,  the  misfortune  could  not  have  happened;  nor  if  the  defend- 
ant might,  by  the  exercise  of  care  on  his  part,  have  avoided  the  consequence  of 
the  neglect  or  carelessness  of  the  plaintiff. "  This  statement  of  the  law,  though 
it  has  been  criticised  and  disapproved  of  by  some  courts, — notably  in  Murphy 
V.  Deane,  101  Mass.  455, — has  received  the  sanction  of  the  house  of  lords  in 
subsequent  cases,  and  is  undoubtedly  the  established  doctrine  of  this  court. 
Railroad  Co,  v.  Anderson's  Adm'r,  31  Grat.  812;  Dun  v.  Railroad  Co.,  78 
Va.  645;  Railroad  Co.  v.  Moose,  3  S.  E.  Rep.  796.  And  if  in  any  of  the  de- 
cisions of  this  court  there  may  be  any  language  in  apparent  conflict  with  the 
doctrine,  such  language  must  be  construed  with  reference  to  the  particular 
circumstances  of  the  cases  with  which  the  court  was  dealing. 

The  second  instruction  asked  for  by  the  defendant  was  given  by  the  court, 
and  will  be  referred  to  presently. 
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The  third  instruction  asked  for  is  as  follows:  ''The  defendant  corporation 
has  the  legal  right  to  the  full,  free,  exclusive,  and  uninterrupted  use  of  its 
tracks  and  yards  for  the  conduct  of  its  business;  and  strangers  who  go  into 
said  yards  and  upOn  such  tracks,  for  their  own  convenience,  assume  all  the 
risks  of  injury  which  may  arise  therefrom,  and  are  bound  to  use  the  highest 
degree  of  care  and  caution  to  avoid  such  injury;  and,  if  so  injured,  no  dam- 
ages can  be  recovered  therefor,  unless  it  be  shown  that  tite  defendant  com- 
pany, after  it  discovered  the  danger,  could  have  prevented  the  injury  by  the 
use  of  ordinary  care  and  diligence."  The  last  proposition  contained  in  this 
instruction  is  obnoxious  to  the  objection  already  indicated  in  respect  to  the 
first  instruction;  and  is,  moreover,  objectionable  in  another  point  of  view, 
which  is  this,  namely,  that  it  in  effect  assumes  that  the  deceased,  in  entering 
the  yard  and  walking  on  the  tracks  of  the  defendant,  was  a  stranger,  by  which 
evidently  was  meant  a  trespasser.  The  evidence  does  not  tend  to  show  that 
be  was;  so  that  in  this  particular  the  instruction  was  not  relevant  to  the  case, 
and  an  irrelevant  instruction  ought  not  to  be  given.  Railroad  Co.  v.  Moose, 
supra^  and  cases  cited.  The  evidence  clearly  shows  that  the  deceased  was 
not  a  trespasser,  but  a  licensee;  and  whatever  duty  a  railroad  company  may 
owe  to  a  trespasser  on  its  tracks, — Railroad  Co.  v.  Harmon's  Adrn*r^  (not  yet 
reported,) — a  different  rule  applies  to  a  licensee.  As  to  the  latter  the  rule  is 
that  the  company  is  bound  to  exercise  ordinary  care  and  prudence  towards 
him,  for  the  license  creates  this  duty.  Beach,  Gontrib.  Keg.  §  17,  p.  54. 
This  subject  was  very  fully  and  ably  considered  by  the  supreme  court  of  Wis- 
consin in  the  recent  case  of  Davis  v.  Railway  Co.,  58  Wis.  646,  17  N.  W. 
Rep.  406,  15  Amer.  &  Kng.  B.  Gas.  424.  In  that  case  the  plaintiff,  while  on 
the  premises  of  the  defendant  company  as  a  licensee,  was  injured  by  the  ex- 
plosion of  a  steam-boiler.  The  explosion  was  occasioned  by  the  negligence  of 
the  defendant's  agents,  and  it  was  held  that  the  action  was  maintainable. 
The  court,  after  an  examination  of  many  of  the  authorities,  recognized  the 
rule  above  mentioned,  saying  ''that  in  the  case  of  a  mere  trespasser  the  com- 
pany or  its  servants  have  no  cause  to  anticipate  that  he  will  be  on  its  track 
or  in  Ihe  way  of  danger,  and,  therefore,  that  a  mere  neglect  to  keep  a  look- 
out may  not  be  such  neglect  as  will  render  the  company  liable  for  running 
upon  and  injuring  him.  But  that  in  a  case  where  the  company  knows  that  a 
portion  of  its  premises  is  constantly  used  by  the  public,  with  its  acquiescence, 
as  a  footway,  its  servants  are  charged  with  notice  that  it  will  be  so  used,  and 
they  cannot  without  fault  proceed  in  a  manner  which  must  necessarily  be 
dangerous  to  such  persons;  and  that  a  plaintiff  injured  by  the  failure  of  the 
company's  servants  to  observe  this  duty  need  not  aver  and  prove  gross  negli- 
gence on  their  part."  And  referring  to  the  case  of  Totmiley  v.  Railroad  Co., 
53  Wis.  626,  11  N.  W.  Hep.  55,  which  was  an  action  to  recover  damages  for 
injuries  caused  by  the  negligent  running  of  a  switch-engine,  it  was  said:  "It 
was  taken  for  granted  in  that  case  that,  although  the  plaintiff  was  on  the  de- 
fendant's track  simply  by  its  license  or  acquiescence,  yet  that  it  owed  a  duty 
to  such  licensee  to  exercise  ordinary  care  in  running  its  trains  and  engines, 
and  that,  if  an  injury  was  inflicted  by  reason  of  the  want  of  such  ordinary 
care,  then  the  defendant  was  liable."  It  was  also  said,  and  the  remark  is  ap- 
plicable to  the  present  case,  (Acts  1883-84,  p.  705,  8  7,)  that  a  statute  mak- 
ing it  an  offense  to  walk  along  the  track  of  a  railroad  company  can  have  no 
effect  in  an  action  for  damages  against  the  company  where  the  proof  shows 
that  the  law  has  been  constantly  violated,  with  the  knowledge  and  acquies- 
cence of  the  company, — certainly  not  as  against  a  licensee  who  is  injured  by 
the  carelessness  of  the  company's  servants.  In  Railroad  Co.  v.  8?iearer^s 
Adm^r,  58  Ala.  672,  the  defendant  corporation  was  backing  its  train,  in  the 
city  of  Opelika,  pushing  cars  ahead  of  the  engine,  so  that  no  one  on  the  en- 

^  Decided  before  the  publication  of  the  Southeastern  Reporter. 
v.5s.E.no.8 — 37 
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gine  could  see  ahead  of  the  train.  There  was  no  brakeman  or  other  person 
to  keep  a  lookout- ahead,  and  tlie  plaintiff^s  intestate,  walking  on  the  track  in 
the  direction  the  train  was  moving,  was  overtaken  by  the  train,  run  over,  an<f 
killed.  It  was  held  that  this  fixed  the  charge  of  negligence  on  the  company 
citing  Raih^ad  Co,  v.  Dougherty,  36  Md.  366;  Brown  v.  Railroad  Co,,  50 
Mo.  461;  Railroad  Co.  v.  Triplett,  38  111.  483;  BeUiegel  v.  Railroad  Co.,  34 
N".  Y.  622.  In  Railroad  Co.  v.  StaU,  36  Md.  642,  the  court  said:  "There 
are  no  circumstances  under  which  the  defendant  could  be  relieved  of  the  duty 
of  using  ordinary  care.  What  constitutes  ordinary  care  may  vary  with  vary- 
ing circumstances,  but  as  a  general  rule  it  is  for  the  jury  to  determine.*'  In 
this  case  the  deceased  had  been  killed  while  walking  on  the  defendant's  track. 
In  Isabel  v.  Railroad  Co.,  60  Mo.  475,  the  court  said:  "Our  decisions  have 
been  uniform  that,  although  a  person  may  be  Improperly  or  unlawfully  on  the 
track  of  a  railroad,  still  that  fact  will  not  discharge  the  company,  or  its  em- 
ployes from  the  observance  of  due  care;  and  they  have  no  right  to  run  over 
and  kill  him,  if  they  could  have  avoided  the  accident  by  the  exercise  of  ordi- 
nary caution  and  watchfulness."  And  it  was  further  said:  "Diligence  and 
negligence  are  relative  terms,  and  depend  on  varying  circumstances.  An  act 
may  be  negligent  at  a  particular  place  which  would  not  be  so  at  another  place 
and  under  different  circumstances."  In  that  case  the  action  was  brought  to 
recover  damages  for  an  injury  to  a  child  unlawfully  on  the  defendant's  track. 
And  in  all  such  cases  the  question  has  been  held  to  be  whether  the  defendant 
has  exercised  such  care  as,  under  the  circumstances,  the  plaintiff  had  a  right  to 
expect,  or,  in  other  words,  whether  the  defendant  has  been  guilty  of  the 
breach  of  a  legal  duty  either  in  doing,  or  omitting  to  do,  a  particular  act;  for 
it  is  only  where  there  has  been  such  bi^each  of  duty  that  negligence  can  be 
predicated  of  the  act  complained  of.  Railroad  Co.  v.  McKeiizie,  81  Va.  71; 
Railroad  Co.  v.  Stout,  17  Wall.  657.  In  Finlayaon  v.  Railroad  Co.,  1  Dill. 
579,  the  plaintiff's  intestate  was  killed  while  walking  as  a  trespasser  on  the 
defendant's  track.  At  the  trial  Mr.  Justice  Miller  instructed  the  jury  that 
the  agents  of  the  defendant  in  charge  of  the  ti-ain  by  which  the  deceased  was 
run  over  and  killed  had  a  right  to  presume  that  he  was  a  man  of  sound  mind 
and  good  hearing,  and  that  he  would  take  reasonable  care  to  protect  himself; 
but  that  it  was  their  duty  to  give  fair  and  reasonable  notice  of  the  approach- 
ing train  by  sounding  the  whistle  or  ringing  the  bell,  and  that,  if  they  de- 
layed doing  so  until  too  late  for  him  to  get  off  the  track,  such  delay  was 
negligence.  Further  citations  are  un necessary.  Undoubtedly  there  are  cases 
to  the  contrary;  but  the  true  doctrine  applicable  to  a  case  like  the  present  is, 
we  think,  as  we  have  stated  it. 

The  fourth,  fifth,  sixth,  and  seventh  instructions  which  were  asked  for, 
and  refused,  are  faulty  for  reasons  already  stated.  The  couii;»  therefore,  did 
not  err  in  refusing  to  give  them. 

The  eighth  is  as  follows:  "The  court  instructs  the  jury  that  the  plaintiff, 
m  order  to  recover  in  this  cause,  is  under  the  burden  of  proving  that  the 
accident  which  resulted  in  the  death  of  William  H.  White  was  the  result  of 
the  failure  of  the  defendant  company  to  use  ordinary  care  and  vigilance  to 
prevent  the  injury.  If  the  defendant  relies  for  its  defense  on  the  contribu- 
tory negligence  of  the  plaintiff,  the  burden  of  proving  such  contributory  neg- 
ligence rests  on  the  defendant  company.  If  the  plaintiff  claims  a  right  to  re- 
cover in  this  case,  notwithstanding  the  contributory  negligence  of  said  White, 
on  the  ground  that  the  defendant  company  could  have  prevented  such  acci- 
dent notwithstanding  such  contributory  negligence,  then  the  burden  of  prov- 
ing that  the  accident  could  have  been  so  avoided  is  on  the  plaintiff.*'  There 
is  certainly  nothing  in  this  instruction  which  states  the  law  too  favorably  for 
the  defendant,  and  it  is  not  easy  to  see  why  it  should  have  been  refused. 
The  court,  however,  did  refuse  to  give  it,  and  ita  refusal  would  undoubtedly 
be  ground  for  reversing  the  judgment  but  for  the  fact  that  in  the  second  in 
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struction  asked  for  by  the  defendant,  and  which  was  given,  the  Jury  were 
substantially  told  what  was  asked  for  in  the  eighth  instruction,  and  in  eyen 
more  favorable  terms  for  the  defendant.  So  that,  bj  the  refusal  of  the  court 
to  give  the  last-mentioned  instruction,  the  defendant  has  not  been  preju- 
diced. '*It  is  well  settled  that  when  instructions  are  given  which  cover  the 
entire  case,  and  which  properly  submit  the  case  to  the  jury,  it  is  not  error  to 
refuse  to  give  others,  even  though  in  point  of  law  they  are  correct;  though 
it  is  safest  for  the  court  to  give  instructions  asked  for  when  they  correctly 
propound  the  law,  and  are  relevant  to  any  evidence  in  the  case."  Lunatic 
Asylum  V.  Flanagan,  80  Va.  110;  Laber  v.  Cooper,  7  Wall.  565;  Railroad 
Co.  V.  HoTsty  93  U.  S.  291.  The  instructions  given  by  the  court  in  lieu  of 
those  which  were  offered  by  the  defendant,  and  refused,  propound  the  law, 
when  taken  as  a  whole,  in  accordance  with  the  views  already  expressed,  and 
need  not  be  more  particularly  referred  to  or  considered. 

It  only  remains  to  say  that  the  court  did  not  err  in  refusing  to  set  aside 
the  verdict  on  the  ground  that  the  damages  awarded  were  excessive.  The 
evidence  shows  that  the  deceased  left  a  widow  and  a  number  of  children,  and 
the  question  as  to  the  quantum  of  damages  was  a  matter  peculiarly  within 
the  province  of  the  jury.  In  such  a  case,  therefore,  the  verdict  ought  not  to 
be  set  aside,  unless  the  damages  awarded  are  so  excessive  as  to  warrant  the 
belief  that  the  jury  were  influenced  by  prejudice  or  partiality,  or  were  misled 
by  some  mistaken  view  of  the  merits  of  the  case.  Farish  v.  Reigle,  11  Grat. 
697-722;  Benn  v.  Hatcher,  81  Va.  25;  RaUroad  Co.  v.  Taffe,  37  Ind.  373. 
The  judgment  is  affirmed. 

Richardson,  J.»  dissenting. 

(84  Va.  642) 

Chesapeake  &  O.  By.  Go.  o.  Lee. 

(Supreme  Court  of  AppeaJs  of  Virginia.    March  22, 1S8S.) 

Rajlboai)  Companibs—Nbolioencb— Coupling  CAR9--GoNTRiBnTORT  Neguqbnob. 

In  an  action  against  a  railroad  company  by  an  employe,  injured  while  uncoupling 
a  car  from  some  stationary  cars,  by  the  running  of  a  coal  train  and  pier-engine  Into 
such  oars,  there  was  evidence  that,  when  plaintiff  went  in  between  such  cars,  he 
saw  such  engine  stalled  on  the  up  grsAe,  and  that  there  was  at  that  time  onlv  about 
20  feet  between  such  stationary  cars  and  the  train ;  that  plaintiff  was  delayed  in  his 
work  by  a  tight  coupling-pin;  that  the  train  gave  no  warning  bv  bell  or  whistle; 
that  the  escape  of  steam,  as  tiie  engine  climbed  the  grade,  could  be  heard  a  long 
distance.  Held,  that  plaintiff's  negligence  was  the  proximate  cause  of  his  injury, 
and  he  could  not  recover. 

Error  to  circuit  court,  "Warwick  county;  R.  L.  Henley,  Judge. 

Action  by  Parker  Lee  against  the  Chesapeake  &  Ohio  Railway  Company 
for  negligently  injuring  plaintiff  while  employed  in  uncoupling  defendant's 
cars.    Judgment  on  a  verdict  for  plaintiff,  and  defendant  brings  error. 

H,  T,  Wickham,  A,  S,  Segar^  and  W,  J.  Robertson,  for  plaintiff  in  error. 
P.  W.  McKinney  and  William  Wood,  for  defendant  in  error. 

Laot,  J.  This  is  a  writ  of  error  to  a  judgment  at  the  circuit  court  of  War« 
wick  county,  rendered  on  the  20th  day  of  December,  1886.  The  action  was 
trespass  on  the  case  for  injuries  to  the  person  by  the  defendant  in  error 
against  the  plaintiff  in  error.  The  defendant  in  error  was  an  employe  of  the 
plaintiff  in  error,  engaged  in  uncoupling,  weighing,  and  unloading  coal  cars 
on  tlie  coal  pier  of  the  railway  company  at  Newport  News.  At  the  trial  it 
was  proved,  as  is  shoWn  by  the  certificate  of  facts  in  the  case,  that  the  plain- 
tiff, Lee,  was  engaged  on  ttie  3d  of  May,  1884,  about  his  business,  under  and 
in  obedience  to  the  orders  of  his  superior,  the  foreman  of  the  coal  pier,  when 
vhe  pier-engine  ran  a  train  against  the  standing  cars,  from  which  he  was  un- 
coupling a  car,  knocking  a  pin  which  was  tight,  up  with  another  pin»  \^  Uh- 
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out  warning  or  signal ;  and  he  was  thrown  down,  and  ao  hnrt  that  his  leg  had 
to  be  amputated;  and  that  he  is  still  a  great  sufferer  from  the  injury,  besides 
being  no  longer  able  to  do  work  which  is  remunerative;  that  Lee  saw  the  en- 
gine and  engineer  everyday,  and  that  he  had  always  been  engaged  about  this 
work  since  he  had  been  in  the  company's  employment;  that  the  engine  and 
engineer  had  been  so  employed  all  day  long  every  day,  coming  backward  and 
forward;  that  the  orders  received  by  Lee  on  the  day  of  the  injury  were  gen- 
eral orders,  in  the  usual  course  of  affairs;  that  the  engine,  with  the  cars,  that 
hurt  him  by  setting  the  standing  cars  in  motion  was  stalled  on  the  up  grade 
on  the  pier,  with  the  loaded  cars  it  was  bringing  up  when  he  got  between 
the  cars;  that  the  cars  to  which  the  engine  was  attached  were  as  far  from  the 
train  he  was  uncoupling  as  40  feet,  and  that  Lee  saw  the  engine  when  he 
went  between  the  cai-s,  and  the  engine  was  behind  the  cars  pushing  them  up 
in  the  usual  way;  that  the  coupling-pin  in  question  was  tight,  and  he  was  de- 
layed in  his  work  of  getting  it  out;  that  there  were  seveRd  cars  standing  be- 
tween him  and  the  train  coming  up,  and  that  there  were  not  more  than  15  or 
20  feet  between  the  standing  cars  and  the  train  coming  up  when  he  went  in 
to  do  the  uncoupling  in  the  due  course  of  his  business.  It  is  proved  that  the 
engine  coming  up  with  these  cars  on  the  pier  did  not  ring  a  bell  or  blow  a 
whistle;  but  it  is  also  proved  that  these  had  been  dispensed  with  as  to  this 
yard  or  pier  engine,  as  they  had  ceased  to  be  useful,  and  bad  proved  to  be  only 
confusing,  being  constantly  sounded  as  they  moved  back  and  forth  upon  and 
off  the  pier,  and  being  unnecessary  because  the  engine  coming  up  grade  on 
the  pier,  with  its  heavy  load,  made  a  great  noise  by  what  is  called  its  "ex- 
haust," or  the  rush  of  escaping  steam  through  the  smoke-stack,  which  could 
be  heard  a  great  distance,  and  attracted  more  notice  than  either  bell  or  whistle, 
or  both ;  and  that  it,  with  its  noise  and  efforts  as  it  struggled  up  this  grade  with 
its  load,  actually  attracted  the  attention  of  Lee  when  its  train,  coming  to- 
wards the  standing  cars  in  the  usual  way,  was  within  15  or  20  feet  of  them^ 
The  court  below  refused  to  give  certain  Instructions  asked  for  by  the  defend- 
ant, and  gave  certain  others  asked  for  by  the  plaintiff,  and  others  still  on  the 
court's  own  motion;  to  all  of  which  the  defendant  company  excepted  in  due 
form.  The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $2,500,  and 
the  defendant  company  moved  the  court  to  set  aside  the  verdict  and  grant  a 
new  Irial.  But  the  court  overruled  this  motion  and  rendered  judgment  in 
accordance  with  the  said  verdict;  and  the  defendant  again  excepted,  and  ap- 
plied to  this  court  for  a  writ  of  error,  which  was  awarded  by  one  of  the 
Judges. 

The  error  assigned  which  will  be  flrst  considered  is  the  refusal  of  the  court 
to  set  aside  the  verdict  of  tlie  jury,  and  grant  tlie  defendant  a  new  trial  As 
we  have  seen,  the  plaintiff  was  an  employe  of  the  defendant  company,  en- 
gaged in  uncoupling  cars  loaded  with  coal,  and  weighing  and  emptying  them. 
He  was  injured  while  engaged  about  his  usual  every-day  employment,  and  his 
right  to  recover  damages  from  the  defendant  company  must  depend  upon  the 
question  whether  the  company  was  guilty  of  negligence.  If  the  injury  was 
occasioned  by  the  negligence  of  the  company,  and  solely  by  its  negligence, 
there  can  be  no  doubt  about  the  plaintiff's  right  to  recover  damages  for  the 
injury;  and  the  flrst  point  necessary  to  be  established  is  that  the  injury  was 
caused  by  the  negligence  of  the  company.  But  if  there  was  negligence  on  the 
part  of  the  plaintiff,  which  contributed  to  the  injury,  the  law  will  not  appor- 
tion the  fault.  There  can  be  no  recovery  for  an  injury  caused  by  the  mutual 
fault  of  both  parties.  The  mere  negligence  of  the  plaintiff,  however,  would 
not  disentitle  him  to  recover,  unless  it  were  such  that,  but  for  that  negligence, 
the  misfortune  would  not  have  happened;  nor  if  the  defendant  might,  by  the 
exercise  of  care  on  his  part,  have  avoided  the  consequences  of  the  plaintiff's 
negligence.  Railroad  Co,  v.  Cottrell,  8  8.  E.Bep.  127,  and  cases  cited;  Rail- 
way  Co,  v.  White,  ante,  573,  (not  yet  reported.)    The  burden  of  proof  is  upon 


Digitized  by 


Google 


Va.]  CHESAPEAKE  &  O.  RY.  CO.  t>.  LEE.  581 

the  plaintiff  to  show  the  negligence  of  the  defendant;  but  be  Is  not  bound  to 
do  more  than  raise  by  his  proof  a  reasonable  presumption  of  negligence.  If 
the  facts  proved  make  it  probable  that  the  defendant  neglected  its  duty,  it  is 
for  the  jury  to  decide  between  them.  Oreenleaf  v.  Railroad  Co.,  29  Iowa, 
47.  When  a  servant  enters  upon  an  employment,  he  accepts  the  service  sub- 
ject to  the  risks  that  are  incident  to  it.  *An  employe  who  contracts  for  the 
performance  of  hazardous  duties  assumes  such  risks  as  are  incident  to  their 
discharge  from  causes  open  and  obvious,  the  dangerous  character  of  which 
causes  he  had  opportunity  to  ascertain.  If  a  man  chooses  to  accept  employ- 
ment, or  to  continue  in  it,  with  the  knowledge  of  the  danger,  he  must  abide 
the  consequences,  so  far  as  any  claim  against  his.  employer  is  concerned*  It 
is  the  duty  of  the  company  to  exercise  all  reasonable  care,  to  provide  and  main- 
tain safe,  sound,  and  suitable  machinery,  roadw.ay,  structures,  and  instru- 
mentalities, and  it  must  not  expose  its  employes  to  risks  beyond  those  which 
are  incident  to  the  employment,  and  were  in  contemplation  at  the  time  of  the 
contract  of  service;  and  the  employe  has  a  right  to  presume  these  duties  have 
been  performed.  It  is  not  claimed  that  there  was  any  defect  in  the  cars,  road- 
bed, machinery,  or  other  apparatus  of  the  defendant  company.  But  the  charge 
is  that  the  company's  agent,  the  conductor  of  the  coaling  or  shifting  engine 
which  was  used  to  bring  up  numbers  of  coal  cars  at  a  time,  leave  them,  and 
go  for  inore,  was  guilty  of  negligence  in  not  ringing  the  engine  bell,  as  he 
came  along  up,  bringing  the  loaded  cars  to  be  weighed  and  emptied.  But  as 
the  engine  was  going  back  and  forth  all  day  long,  through  the  yard  and  on  the 
pier,  the  ringing  of  the  bell  was  found  to  signify  but  little,  as  it  would  be  ring- 
ing incessantly,  and  would  therefore  give  notice  of  nothing  but  the  general 
fact  that  it  was  about  its  work  of  bringing  up  cars,  and  was  found  only  con- 
fusing. The  fact  that  the  engine  had  a  loud  exhaust,  which  grew  louder  as 
it  climbed  the  grade  with  its  burden  of  loaded  cars,  was  held  to  be  signal 
enough  of  its  approach,  as  it  could  be  distinctly  heard  for  half  a  mile.  And 
the  evidence  in  this  cause  shows  that  it  did  attract  the  attention  of  the  plain- 
tiff when  within  40  feet  of  him  with  the  end  of  the  train  it  was  pushing,  and 
the  train  coming  up  was  within  15  or  20  feet  of  the  standing  cars,  when  the 
plaintiff  went  in  among  them  of  his  own  motion  to  uncouple  one  of  them 
from  the  rest.  It  was  an  act  of  negligence  for  the  plaintiff  to  go  in  to  un- 
couple these  cars  with  an  approaching  heavily  loaded  train  close  at  hand.  A 
moment^s  delay  would  have  saved  him  from  the  injury,  and  without  this  indis- 
creet act  on  his  part  the  injury  would  not  have  happened.  He  not  only  ought 
to  have  known  that  the  engine,  with  its  immense  load,  was  coming  up  to  the 
standing  cars,  but  he  did  undeniably  know  it,  for  it  was  just  what  it  was 
and  had  been  doing  all  day  long,  every  day  since  he  had  been  in  that  service. 
If  his  judgment  was  that  he  could  uncouple,  and  get  out  in  time,  when  he 
found  he  had  a  tight  pin  to  deal  with,  and  had  to  stop  to  knock  it  up  and 
out,  he  should  have  provided  for  his  safety  by  stepping  out  from  between  the 
cars,  or  in  some  other  way.  He  cannot  complain  of  the  company  because  its 
agent  did  his  duty  as  he  was  accustomed  to,  and  in  duty  bound  to  do  it.  In 
this  case  the  company,  the  plaintiff  in  error,  appears  to  be  entirely  without 
fault  in  the  matter,  and  there  is  no  just  ground  upon  which  the  finding  of  the 
jury  could  be  sustained;  and  the  circuit  court  of  Warwick  county  erred  in  its 
action  in  refusing  to  set  aside  the  verdict  of  the  jury,  and  for  that  action  the 
judgment  in  this  case  will  be  reversed  and  annulled,  and  the  case  remanded 
to  the  circuit  court  of  Warwick  county  for  a  new  trial  to  be  had  therein  in 
accordance  with  the  foregoing  views. 

Richardson,  J.,  absent. 
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A7EB8  9.  Richmond  &  D.  B.  Co. 

(Supreme  Cawrt  of  Appeals  of  Virginia,    Maroh  99, 1888.) 

BaixiROad  Goxpanibs— NBGLiaBNCB — Death  ov  Brakbican  — Neoligemos  ov  Con- 
ductor. 

PlaintifFs  intestate,  a  brakeman  on  defendant's  railroad  train,  was  ordered  hj 
the  conductor  to  make  a  coupling  to  a  car  over  the  end  of  which  lumber  projected, 
making  it  dangerous  for  coupling.  In  obeying  the  order,  deceased,  who  knew  the 
danser,  was  caught  between  the  lumber  and  tne  next  car,  upon  seeing  which  the 
conauctor  signaled  the  engineer  to  "jar  ahead  quickly,  "which  was  done,  causing 
deceased  to  fall,  and,  the  coupling  having  been  made,  the  wheels  passed  over  and 
kUled  him.  Hel^  in  an  action  for  the  killing,  that  the  plaintiff  might  recover  upon 
demurrer  to  the  evidence,  the  death  being  caused  by  the  negligence  of  defendant's 
agent  in  giving  the  signal  without  looking  to  see  if  the  coupUng  had  been  made. 

Error  to  circuit  court.  Nelson  county. 

Action  by  Dora  P.  Ayers,  administratrix  of  Ro.  H.  Ayers,  deceased,  against 
Richmond  &  Danville  Railroad  Company,  for  the  negligent  killing  of  plaintiff's 
intestate.  Judgment  was  entered  for  defendant  upon  demurrer  to  plaintiff's 
evidence,  and  plaintiff  brings  writ  of  error. 

Eo.  Whitehead  and  Fitzpatrick  &  Gordon^  tor  plaintiff  in  error.  Chas. 
M.  Blacl^ord,  for  defendant  in  error. 

Lacy,  J.  This  isa  writ  of  errortoa  judgment  of  the  circuit  court  of  Kelson 
county,  rendered  on  the  6th  day  of  April.  1887.  The  action  was  trespass  on 
the  case  for  damages  for  the  killing  of  the  plaintiff's  Intestate  by  the  cars  of 
the  defendant  company.  There  was  a  demurrer  to  the  evidence,  by  the  de- 
fendant, in  which  the  court  compelled  the  plaintiff  to  join.  The  jury  found 
for  the  plaintiff,  assessed  the  damages  at  $10,000, — $1,000  to  each  of  the  four 
children  of-  the  deceased,  and  the  remainder  to  go  to  the  plaintiff,  the  wife  of 
the  deceased,  subject  to  the  judgment  of  the  court  upon  the  demurrer  to  the 
evidence.  The  judgment  of  the  court  was  for  the  defendant,  and  the  plaintiff 
applied  for  and  obtained  a  writ  of  error  to  this  court.  The  facts  matenal  to 
be  stated  areas  follows:  The* deceased  was  a  brakeman  on  the  defendant  com- 
pany'^  road  running  from  Danville  to  Alexandria,  which  passes  through  the 
county  of  Nelson.  On  the  day  of  the  killing  of  the  deecased,  the  conduc- 
tor of  the  defendant  company's  train  of  freight  cars  took  in,  soon  after  leav- 
ing Danville  going  north^  a  car  improperly  loaded  with  timber  projecting  over 
the  ends  of  the  car  on  one  side.  This  train  was  cut  at  Lynchburg  and  at 
Lovingston, — the  place  of  the  accident, — at  this  lumber  car,  where  the  ends 
of  the  lumber  projected  so  as  to  make  the  coupling  dangerous  on  one  side. 
The  train  was  run  upon  the  siding  to  clear  the  main  track  for  other  trains, 
and  uncoupled  to  clear  obstruction  from  the  county  highway.  The  conductor 
of  the  train  at  Lovingsion  ordered  the  deceased,  who  was  the  middle  brake- 
man,  to  couple  up,  and  he  went  into  the  depot.  The  brakeman  was  alone,  and 
had  to  give  the  signals  to  back  the  train  together,  and  then  couple.  To  do 
this  he  had  to  be  on  the  side  of  the  car  where  it  was  most  dangerous  from  the 
projecting  timber,  so  as  to  give  the  signals,  as  the  train  was  curved  round  that 
way,  and  the  engineer  sat  on  that,  the  right,  side.  In  doing  this,  deceased  got 
wedged  fast  between  the  ends  of  the  timber  and  the  end  of  the  car  it  was 
backed  against,  so  that  he  could  not  extricate  himself,  and  cried  out,  as  did 
others,  for  help.  The  conductor  coming  out  of  the  depot,  hearing  his  cries 
and  seeing  his  situation,  crossed  to  the  same  side  to  give  the  signal  to  the  en- 
gineer, when,  without  going  to  tiie  brakeman  wedged  between  the  timber  and 
the  car,  or  waiting  to  See  whether  the  coupling  had  been  made  or  not,  hastily 
signaled  the  engine-man  to  "jar  ahead  quick. "  The  engine-man  moved  quickly 
for  ward;  and,  as  soon  as  the  "slack"  had  been  taken  up,  the  imprisoned  brake- 
man  was  liberated,  and  dropped  to  the  ground,  or  was  jerked  down  by  the  car; 
and,  the  coupling  having  been  made,  the  whole  train  moved  rapidly  forward. 
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and  the  wheels  mashed  deceased's  leg  from  his  body,  breaking  the  pubic  bone 
and  crushing  the  pelvis,  and  deceased  died  in  about  an  hour  from  the  shock. 
One  witness  testified  that  he  saw  deceased  make  the  coupling,  ''and  he  had 
his  back  to  the  piece  of  timber  which  was  on  the  flat  car  and  projected  over. 
I  heard  him  call  for  some  one  when  he  got  squeezed,  and  I  ran  to  him  and 
tried  to  catch  him.  Just  as  I  got  there  he  fell  between  the  cars.  He  fell  just 
as  the  train  started,  and  the  wheel  ran  on  his  right  leg/' 

The  first  question  which  we  will  consider  is  as  to  the  action  of  the  court  in 
rendering  judgment  for  the  defendant  company  on  the  demurrer  to  the  evi- 
dence. It  is  well  settled  that  the  right  of  the  plaintiff  to  recover  damages  in 
this  action  is  dependent  upon  the  question  whether  the  defendant  company  was 
guilty  of  negligence.  If  the  injury  was  occasioned  solely  by  the  negligence 
of  the  defendant  company,  there  can  be  no  doubt  of  the  plaintiff's  right  to  re- 
cover damages  for  the  killing  of  her  husband.  But,  if  there  was  negligence 
on  the  part  of  the  deceased  which  contributed  to  the  injury,  the  law  will  not 
undertake  to  apportion  the  fault.  There  can  be  no  recovery  for  an  injury 
caused  by  the  mutual  fault  of  both  parties.  The  mere  negligence  of  the  deceased, 
however,  would  not  disentitle  his  administratrix  to  recover,  unless  it  were  such 
that,  but  for  that  negligence,  the  misfortune  would  not  have  happened;  nor  if 
the  defendant  might,  by  the  exercise  of  care  on  its  part,  have  avoided  the  con- 
sequences of  the  plaintiff's  negligence.  Railroad  Co.  v.  Lee,  ante,  679.  and 
cases  cited.  These  principles  have  been  long  well  settled,  and  are  thoroughly 
understood  by  the  profession ;  and  this  case  furnishes  to  an  uncommon  degree 
a  complete  illustration  of  each  branch  of  these  principles.  First.  Thd  defend- 
ant company  was  undeniably  guilty  of  negligence  in  taking  into  this  train  this 
improperly  loaded  car;  and  while  it  is  true  that,  when  a  servant  enters  upon 
an  employment,  he  accepts  the  service  subject  to  the  risks  incident  to  it,  it  is 
no  less  true  that  it  is  the  duty  of  the  company  to  exercise  care  to  provide  and 
maintain  safe,  sound,  and  suitable  machinery,  roadway,  structures,  and  instru- 
mentalities; and  it  must  not  expose  its  employes  to  risks  beyond  those  which 
are  incident  to  the  employment,  and  were  in  contemplation  at  the  time  of  the 
contract  of  service;  and  the  employe  has  a  right  to  presume  these  duties  have 
been  performed.  In  this  case  the  dangerous  car  should  not  have  been  taken 
into  the  train  until  it  had  been  properly  loaded,  and  divested  of  unnecessary  and 
'  unusual  danger  to  life  and  limb.  And  after  it  had  been  thus  improperly  admit- 
ted and  negligently  coupled  in  the  train,  it  was  negligence  to  direct  this  brake- 
man  to  signal  and  couple,  when  both  could  only  be  performed  on  the  side  of  the 
greatest  danger.  Secondly.  The  negligence  of  the  company  being  clear  and 
undeniable,  it  is  urged  that  as  this  brakeman  knew  of  the  dangerous  character 
of  this  car,  and  the  special  danger  on  the  right  side,  he  should  have  declined 
the  service  when  specially  so  ordered  by  the  company's  agent  to  signal  and 
couple  on  this  side.  And  this  may  be  conceded  under  the  authority  of  the  case 
of  JDarracutts  v.  Railroad  Co.,  2  S.  E.  Rep.  511,  and  the  cases  cited.  Yet,  in 
the  third  place,  the  fact  is  that  this  dangerous  duty  was  performed,  the  train 
coupled,  and  his  life  was  not  yet  forfeited  by  this  act.  But  by  the  negligence 
of  the  company,  and  his  co-operating  negligence  contributing  to  the  accident, 
he  was  caught  and  squeezed  tight  between  the  timber  and  the  car;  and  then 
his  negligence  and  his  danger  became  known  to  the  defendant.  And  the  de- 
fendant, then  having  become  aware  of  the  danger,  and  the  negligence  of  bpth 
company  and  employe,  by  the  exercise  of  care  on  his  part  might  have  avoided 
the  consequences  of  the  deceased's  negligence  by  uncoupling  the  train  which 
was  squeezing  the  deceased,  and  signaling  to  the  engine-man  to  move  up. 
But  without  going  to  see  whether  the  coupling  had  been  made,  which  indeed 
was  right  under  his  eyes,  and  without  looking,  the  conductor  hastily,  hur- 
riedly, incautiously,  negligently,  signaled  the  engine-man  to  go  forward  quick; 
and  he  went  forward  so  quickly  and  rapidly  that  the  witness  McKalty,  who  had 
run  up  for  the  purpose,  and  was  close  to  the  unfortunate  man,  was  not  able 
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to  snatch  him  oat  of  the  way  of  the  train,  which.quickly  crushed  him  to  death 
as  he  lay  upon  the  ground.  And  the  evidence  shows  that  he  was  only  slightly, 
if  indeed  at  all,  hurt,  until  he  was  jerked  down  by  the  impetus  of  the  cars, 
which  properly  ought  not  to  have  moved  at  all  until  he  was  taken  from  under 
the  wheels.  As  deceased  came  to  his  death  solely  by  this  negligent  conduct 
of  the  company^s  agent,  the  case  is  clearly  with  the  plaintiff  on  the  demurrer 
to  the  evidence,  and  the  circuit  court  erred  in  holding  otherwise,  {Dun  v. 
Railroad,  78  Ya.  645;  Railroad  v.  Whitep  ante^  573,  and  cases  cited;)  for 
the  company  is  clearly  bound  by  the  acts  of  the  conductor  in  this  case,  who 
could  not,  upon  well-settled  principles,  have^been  held  the  fellow-servant  of 
deceased,  {Moon  v.  Railroad,  78  Ya.  745,  and  cases  cited;  Railroad  v.  Ross^ 
112  U.  S.  377,  5  Sup.  Ct.  Kep.  184,  17  Amer.  &  Eng.  R.  Cas.  501.) 

The  judgment  of  the  circuit  court  of  kelson  county  will  be  reversed  and 
annulled,  and  such  judgment  rendered  here  as  the  said  circuit  court  ought  to 
have  rendered. 


(83  Va.  889) 

Leith*8  Adm'r  V.  Carter's  Adm'r  et  al. 
{Supreme  Court  of  Appeals  of  Vhrginia.    November  10, 188S.) 

1.  L1MITA.T10N  OP  Actions-— Failure  to  Claim— Husband  and  Wifb. 

A  second  husband  with  his  wife's  money  paid  a  note,  to  which  he  was  not  a  party, 
but  on  which  his  wife's  former  husband,  who  had  left  her  his  estate,  was  surety, 
and  the  administrator  of  the  second  husband  afterwards  brought  suit  and  recovered 
the  amount  paid  of  the  principal  obligor.  Held,  tJiat  the  failure  of  the  wife,  hav- 
ing control  of  her  estate  by  reason  of  a  marriage  contract,  to  lay  claim  to  this  fund 
within  five  years,  bars  an  action  by  her  administrator  to  recover  it. 

8.  Same — Bar  of — ^Exception  to  Commissioner's  Report. 

The  bar  of  the  statute  of  limitations  may  be  interposed  by  an  exception  to  a  re- 
port of  a  commissioner  as  well  as  by  answer. 

8.  Payment— Proof  of— Exhibits. 

The  petitioner  claimed  that  his  intestate  paid  a  certain  bond,  instead  of  the  per- 
son whose  administrator  had  recovered  the  amount  of  said  bond  in  a  suit  against 
the  principal  obligor;  but  petitioner  produced  nothing  in  support  of  his  daim  ex- 
cept ex  parte  settlements  touching  the  estate  of  his  intestate,  and  certain  proceed- 
ings had  to  settle  the  accounts  of  the  administrator  of  the  husband  of  petitioner's  in 
testate,  said  husband  being  a  surety  on  the  bond  in  controversy.  Held,  that  in  the 
absence  of  independent  proof  in  support  of  the  claim  these  exhibits  can  have  no  in- 
fluence. 

4.  Release  and  Discharge— Receipt— Conclusive  Effect. 

Where  a  woman,  long  after  her  husband's  death,  settles  with  his  administrator, 
and  In  due  form  executes  a  receipt  in  full  of  all  claims  against  his  estate,  this  Is 
conclusive  and  a  bar  to  an  action  by  her  administrator  against  said  estate. 

Appeal  from  circuit  court,  Loudoun  county. 

R.  H*  Tebbs  and  Payne  <&  Alexander,  for  appellant.  B.  P.  Noland,  for 
appellee. 

Richardson,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Loudoun  county  sustaining  certain  exceptions  by  H.N.  Rector,  administrator 
of  W.  G.  Leith,  to  the  report  of  the  master,  returned  October  18, 1884,  in  the 
case  of  Carter  tSs  Leith  v.  0.  W.  Cartei\  and  dismissing  the  petition  filed  in 
said  cause  by  E.  S.  Anderson,  the  administrator  of  Christiana  Leith,  dece<ised. 
The  essential  facts  are  these:  On  the  1st  of  October,  1852,  George  W.  Garter, 
with  B.  F.  Carter  and  John  A.  Beavers  as  his  sureties,  executed  a  bond  to 
John  P.  Dulany  for  $800,  payable  two  years  after  date,  with  interest  from 
date,  payable  semi-annually.  The  said  John  A.  Beavers  died*  about  the  year 
1858,  leaving  a  will  by  which  he  gave  to  his  wife,  Christiana,  one-half  of  his 
estate  absolutely,  and  a  life-estate  in  the  other  half.  Washington  Beavers 
was  appointed  by  tlie  will  executor,  and  he  duly  qualified,  and  proceeded  to 
administer  the  estate.  Later,  said  Washington  Beavers  having  died,  W.  M. 
Beavers  became  the  administrator,  with  the  will  annexed,  of  said  John  A. 
Beavers,  whose  estate  seems  to  have  been  a  small  one.    There  was  a  suit  in 
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the  circuit  court  of  Loudoun  county  by  the  style  of  Beavers  v.  Beavers^  the 
object  of  which  seems  to  have  been  "to  have  a  settlement  of  the  accounts  of 
Washington  Beavers  as  personal  representative  of  John  A.  Beavers,  and  for 
a  distribution  of  the  testator ^s  estate.  There  appears  in  the  record  here  the 
following  certified  extract  from  what  seems  to  be  an  ex  parte  settlement  of 
the  accounts  of  Washington  Beavers,  as  executor  of  John  A.  Beavers:  "  1860, 
March  14th.  By  amount  due  estate  to  balance,  $1,445.49.  Am't  due  Chris« 
tiana  Beavers,  on  amount  left  her  for  life,  77.89.*'  This  is  certified  by  the 
clerk  of  the  court  to  be  an  extract  from  the  settlement  on  record  in  his  office. 
It  simply  serves  to  show — FiraU  that  the  personal  estate  of  John  A.  Beavers 
amounted  to  $1,445.49 ;  and,  second^  that  there  was  due  his  widow,  Christiana, 
on  the  half  thereof  left  her  for  life  only  the  sum  of  $77.89,  as  of  the  14th  of 
March,  1860.  Other  extracts  from  settlements  ex  parte  and  from  settlements 
of  accounts  ordered  and  taken  in  said  suit  of  Beavers  v.  Beavers,  appear  in  the 
record,  but  they  are  in  the  main  actually  unintelligible,  and  serve  to  confuse 
rather  than  elucidate  the  subject  in  controversy.  For  instance:  In  virtue  of 
a  decree  rendered  in  said  suit  of  Beavers  v.  Beavers^  at  the  April  term,  1881, 
of  the  circuit  court  of  Loudoun  county,  the  commissioner  reports,  on  the  30th 
Se][)tember,  1881,  as  follows: 
"The  estate  of  John  A.  Beavers,  in  account  with  Washington  Beavers, 

his  executor. 
1860.  March  14th.  By  am't  due,  to  balance,    •  •  •    $1,445  49 

Less  am't  paid  to  Mrs.  Beavers,  and  since  released  to  her  by 
the  heirs  on  account  of  debts  paid  by  her  for  the  estate,     -         722  75 

Leaving  due  estate  by  executor,  •  •  .  .         722  74 

Interest  from  death  of  Mrs.  Beavers,  January  1,  1881,    -  86  14 

Total  due  November  1, 1881,  -  -  -  -  758  88 


The  estate  is  chargeable  with  two  legacies: 

To  Serepta  Young,       -  .  -  .  .    $500  00 

To  interest  from  January  1,  1881,  -  -  25 

$5^5  00 

To  Mary  Murray,  -  -  -  -  -    $500  00 

To  interest  from  January  1,  1881,  -  -  25  00 

525  00" 

This  is  all  that  this  extract  contains,  except  this  remark  by  the  commis- 
sioner: "The  note  paid  by  Mrs. Leith,  Mr.  Beavers,  is  in  suit  in  the  chancery 
causes  of  Carter  cfe  Leith  v.  Carter^  and  Carter  v.  Carter,  and  part  of  it  will 
probably  be  realized.  Whatever  may  be  received  should  be  accounted  for  as 
part  of  the  estate  of  John  A.  Beavers  should  be  decreed  to  the  executor.** 
This  statement  of  the  commissioner  is  not  only  not  intelligible,  but,  in  the 
light  of  the  record  here,  the  conclusion  announced  has  no  support  whatever. 
First.  How  is  it  possible,  out  of  an  estate  of  $1,445.49,  with  which  the  exec- 
utor is  charged  as  of  the  14th  of  March,  1860,  to  bring  that  es^^cutor  in  debt 
as  of  the  1st  of  November,  1881,  in  the  sum  of  $758.88,  when  he  is  credited 
with  $722.74,  or  half  of  the  estate  in  his  hands  as  of  the  14th  of  March,  1860, 
and  when,  as  the  commissioner  states  the  account,  the  estate  was  chargeable 
with  two  legacies  amounting  to  more  than  the  other  half  of  the  estate?  Sec- 
ond. While  it  is  true  that  the  case  of  Carter  &  Leith  v.  Carter  was  ordered 
to  be  heard  and  was  heard,  with  Carter  v.  Carter,  and  doubtless  for  the  rea- 
son that  relief  was  sought  in  both  suits  against  the  same  defendant,  there  is 
no  warrant  in  the  record  here  for  the  statement  that  the  fund  -here  in  ques- 
tion was  bejng  litigated  in  both  of  said  suits,  so  heard  together.  The  chron- 
ological order  of  events  has  been  thus  temporarily  departed  from  in  order  to 
bring,  at  least  partially,  to  view  the  administration  of  the  estate  of  John  A. 
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Beavers;  much  connected  with  which  haa  been  awkwardly  mixed  up  with  the 
record  here.  Mrs.  Christiana  Beavers  having  intermarried  with  W.  G.  Leith, 
an  aiTangement  seems  to  have  been  entered  into  between  the  said  Leith  and 
the  said  Washington  Beavers,  executor  of  John  A.  Beavers,  by  which  W.  G. 
Leith  assumed  the  liability  of  the  estate  of  John  A.  Beavers  on  said  bond  of 
$800  to  John  P.  Dulany,  and  said  Leith;  and  B.  F.  Carter,  who,  with  John 
A.  Beavers,  was  a  surety  in  said  bond,  settled  the  same  with  Dulany,  and 
lifted  the  bond.  On  that  bond  there  appeared  these  indorsements:  First. 
"  Interest  due  from  October  1. 1860. "  Secimd,  "  The  within  bond,  with  interest 
from  October  1,  186-,  settled  with  me  by  B.  F.  Carter  and  W.  G.  Leith. 
[SignedTJoHN  P.  Dulany."  Having  satisfied  said  debt  to  Dulany,  B.  F.  Car- 
ter and  W.  G.  Leith,  in  February,  1871,  filed  their  bill  in  the  county  court  of 
Loudoun,  against  George  W.  Carter,  the  principal  obligor  in  said  Dulany  bond, 
and  against  Francis  M.  Carter  in  his  own  right,  and  as  surviving  trustee  of 
said  QeoTge  W.  Carter,  who  was  a  non-resident,  but  had  a  life-interest  in  cer- 
tain real  estate,  it  being  in  a  tract  of  281|  acres  of  land  in  Loudoun  county, 
which-  was  devised  in  trust  by  Jonathan  Carter  for  the  use  of  said  George  W. 
Carter.  The  proceeding  as  against  said  George  W.  Carter  was  by  foreign  at- 
tachment in  equity,  and  the  object  was  to  subject  the  interest  of  said  Geoi^e 
W,  Carter  in  said  real  estate  to  the  payment  of  said  Dulany  debt,  which  liad 
been  discharged  by  said  B.  F.  Carter  and  W.  G.  Leith.  George  W.  Carter 
answered,  acknowledging  his  indebtedness  to  the  plaintiffs  as  charged  in  their 
bill,  and  the  liability  thereto  of  his  interest  in  said  real  estate,  and  at  the  July 
term,  1871,  of  said  court,  a  decree  was  rendered  that  "the  complainants,  B. 
F.  Carter  and  William  G.  Leith,  do  recover  of  the  defendant  G.  W.  Carter 
$800.00,  with  interest  from  October  1, 1860,  and  their  costs,'*  etc.;  and  a  com- 
missioner was  directed  to  ascertain  and  report  liens.  On  the  11th  of  Decem- 
ber, 1871,  among  other  liens  on  the  interest  of  G.  W.  Carter  in  said  land,  the 
commissioner  reported  the  debt  due  from  G.  W.  Carter  to  B.  F.  Carter  and 
W.  G.  Leith  at  $1,340,  with  interest  accrued.  In  July,  1878.  W.  G.  Leith 
died,  and  H.  N.  Hector  became  his  administrator,  and  the  cause  was  revived 
in  his  name.  In  August,  1873,  the  cause  was,  by  operation  of  law,  trans- 
ferred to  the  circuit  court  of  saiS  county,  and  at  the  January  term  thereof. 
1879,  the  cause  was  ordered  to  be  heard  with  the  case  therein  pending  of  John 
R,  Carter  v.  George  W,  Carter;  and  at  the  same  term  a  decree  was  entered 
directing  a  sale  of  the  interest  of  Geoige  W.  Carter  in  said  land,  and  direct- 
ing a  distribution  of  a  fund,  fqr  rents  then  in  the  hands  of  F%  M.  Carter,  trus- 
tee. Mrs.  Christiana  Leith,  formerly  Beavers,  died  in  1881,  having  survived 
her  last  husband,  W.  G.  Leith,  eight  years,  and  the  appellant  £.  S.  Anderson 
became  her  administrator.  Under  deciees  of  the  circuit  court  of  Loudoun 
county  the  rents  and  proceeds  of  the  interest  of  George  W.  Carter  in  said  real 
estate  were  distributed  to  B.  F.  Carter  and  W.  G.  Leith's  administrator  until 
the  January  term,  1884,  of  said  circuit  court.  At  that  time  the  appellant,  the 
administrator  of  Christiana  Leith.  filed  his  petition  in  said  suit  of  Carter  arid 
Leith  V.  Carter,  setting  forth  that  his  decedent,  Christiana,  was  the  wife  of 
W.  G.  Leith,  ^plaintiff  in  the  cause  of  Carter  and  Leith  v.  Carter;  that  there 
was  a  marriage  settlement  between  said  Ciirlstiana  and  W.  G.  Leith;  and  that 
the  debt  reported  as  due  in  that  cause  to  W.  G.  Leith  was  really  paid  by  Chris- 
tiana Leith  (as  will  more  fully  appear  by  proceedings  in  Beavers  v.  Beavers 
and  Ex  parte  Christiana  Leith's  Estate  Account)  and  accounted  for,  to  said 
W.  G.  Leith,  it  being  originally  due  by  her  former  husband,  John  A.  Beavers, 
as  surety,  who  left  his  estate,  for  life,  to  petitioner's  decedent;  and  that  peti- 
tioner was  therefore  entitled  to  recover  all  of  the  said  amount,  as  well  that 
already  paid  to  W.  G.  Leith's  administrator,  as  that  still  to  be  collected,  and 
the  prayer  of  the  petition  was  for  leave  to  the  petitioner  to  file  his  petition, 
be  made  a  party  defendant  in  the  cause,  and  that  the  fund  in  hand  be  decreed 
to  him,  as  well  as  that  still  to  come  in,  and  that  Howard  Kector,  administra- 
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tor  ofW.  G.  Leith,  deceased,  be  required  to  refund  to  petitioner  the  amount 
theretofore  received  by  hiai  in  said  cause  on  said  account,  etc.  H.  N.  Bector, 
administrator  of  W.  G.  Leitli,  deceased,  answered  this  petition,  giving  a  full 
history  of  the  manner  in  which  the  share  of  John  A.  Beavers  in  the  Dulany 
debt  was  discharged  by  his  decedent,  W.  G.  Leith,  and  denying  positively, 
and  of  his  own  knowledge,  that  the  liability  of  8a,id  Beavers  was  discharged 
with  the  money  of  said  Christiana  Leith,  and  insisted  that  even  if  she  did  fur- 
nish it,  in  1870,  as  claimed,  it  was  a  simple  contract  debt  as  between  them,  as 
of  that  date,  and  was  barred  by  the  statute  of  limitations.  The  matter  was 
then  referred  to  a  commissioner,  who  returned  his  report,  October  18,  1884, 
saying,  "the  debt  due  by  John  A.  Beavers  and  B.  P.  Carter,  as  sureties  for 
G.  W.  Carter,  to  John  P.  Dulany,  as  far  as  the  share  of  J.  A.  Beavers  was 
concerned,  was  paid  with  funds  belonging  to  Christiana  Leith,  in  hands  of 
W.  G.  Leith,"  (see  Exhibit  1,  filed  with  answer  of  W.  G.  I-.eith'8  administra- 
tor,) so  that  any  recovery  against  G.  W.  Carter  should  be  paid  to  Christiana 
Leith's  administrator.  W.  G.  Leith's  administrator  filed  six  exceptions  to 
this  report.  On  the  29th  October,  1884,  the  cause  was  heard,  when  a  decree 
was  rendered  sustaining  exceptions  4  and  5  filed  by  the  administrator  of  W. 
G.  Leith,  and  without  passing  on  the  other  exceptions  dismissing  the  petition 
with  costs.  Fram  that  decree  Christiana  Leith's  administrator  obtained  an 
appeal  to  this  court. 

We  are  clearly  of  opinion  that  the  claim  asserted  by  the  appellant,  whether 
viewed  as  a  stale  claim  or  upon  its  merits,  is  not  only  one  that  was  barred  by 
the  statute  of  limitations,  when  first  asserted,  but  is  unsustained  by  evidence, 
and,  so  far  as  disclosed  by  the  record,  never  had  any  foundation  in  fact. 
This  is  a  controversy  between  two  administrators,  the  one  asserting  claim  to 
a  fund  as  belonging  to  the  estate  of  his  decedent,  and  the  other,  in  behalf  of 
his  decedent's  estate,  resisting  the  claim  on  the  grounds — First,  that  the 
claim  is  barred  by  the  statute  of  limitations;  and,  second,  that  the  claim 
never  had  any  foundation  in  right.  The  fund  thus  In  dispute  is  the  pro- 
ceeds of  a  decree  rendered  by  the  circuit  court  of  Loudoun  county  in  the  suit 
of  B.  F.  Carter  and  W.  G.  Leith,  in  the  life-time  of  the  latter,  against  Goorge 
W.  Carter,  or  so  much  of  said  proceeds  as  has  been  or  is  yet  to  be  distribute 
to  the  administrator  of  W.  G.  Leith.  As  has  been  stated,  that  decree  was 
founded  upon  a  debt  (evidenced  by  bond)  of  George  W.  Carter,  with  B.  F.  Car- 
ter and  John  A.  Beavers  as  his  sureties,  to  John  P.  Dulany;  that  John  A. 
Beavers,  one  of  said  sureties,  died,  and  Washington  Beavers  became  his  exec- 
utor; that,  after  directing  the  payment  of  his  debts,  John  A.  Beavers,  by 
his  will,  gave  his  estate,  real  and  personal,  to  his  wife,  Christiana,  for  life, 
and  half  thereof  to  her  absolutely ;  that  the  personalty  which  tame  to  the 
hands  of  the  administrator  of  John  A.  Beavers  amounted  to  81,445.49; 
that  W.  G.  Leith,  the  appellee's  decedent,  intermarried  with  Christiana,  the 
widow  of  John  A.  Beavers,  and  thereafter  the  Dulany  debt  remaining  un- 
paid, and  payment  thereof  being  demanded,  W.  G.  Leith  assumed  the  lia- 
bility thereon  of  John  A.  Beavers,  deceased,  and  he  and  B.  F.  Carter,  the 
otlier  surety,  paid  ofF  and  lifted  the  Dulany  bond ;  and  then  th^y  brought  the  suit 
styled  Carter  and  Leith  v.  Carter,  and  obtained  the  decree  aforesaid  subject- 
ing the  interest  of  George  W.  Carter  in  certain  real  estate  to  their  reimburse- 
ment. The  suit  was  brought  in  right  of  B.  F.  Carter  and  W.  G.  Leith. 
The  Dulany  bond,  by  the  indorsement  thereon  over  the  signature  of  the 
obligee,  John  P.  Dulany,  showed  that  it  had  been  paid  by  B.  F.  Carter  and 
W.  G.  I^ith,  and  neither  Mrs.  Leith,  nor  any  one  else,  asserting  anything  to 
the  contrary,  the  decree  was  naturally  and  rightfully  rendered  in  their  favor. 
W.  G.  Leith  died  in  1873.  His  wife,  Christiana,  was  eight  years  his  sur- 
vivor. Some  three  years  after  her  death,  to- wit,  in  January,  1884,  this 
claim  on  behalf  of  her  estate  is  first  heard  of.  At  this  time  her  administrator, 
E.  S.  Anderson,  filed  his  petition,  claiming  the  fund  decreed  to  W.  G.  Leith 
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iu  the  suit  of  Garter  and  Leith  against  Carter,  upon  the  bare  assei-tion  that 
the  Dulany  debt  was  really  paid  by  his  decedent,  Christiana  Lelth»  between 
whom  and  said  W.  G.  Leith  there  was  a  marriage  settlement,  etc.  Now  as 
to  the  statute  of  limitations.  It  was  entirely  competent  for  the  administrator 
of  W.  G.  Leith  to  interpose  the  bar  of  the  statute,  either  by  plea,  by  answer, 
or  by  exception  to  the  commissioner's  report.  He  did  so  by  his  answer  to 
the  petition ;  and  when  the  commissioner's  report  came  in  to  the  effect  that 
the  Dulany  debt  as  to  the  liability  of  John  A.  Beavers  therefor,  or  his  share 
of  such  liability  as  surety,  had  been  paid  with  funds  in  the  hands  of  TV.  Q. 
Leith,  belonging  to  his  wife,  Christiana,  and  that  her  estate  was  therefore 
entitled  to  receive  the  fund  decreed  on  account  of  said  Dulany  debt  to  W.  G. 
Leith,  the  administrator  of  the  latter  again  interposed  the  bar  of  the  statute. 
Thizs,  as  already  stated,  it  was  competent  for  him  to  do.  See  Smith  v.  Pat- 
tie,  81  Ya.  654,  and  authorities  cited.  Exceptions  4  and  5,  by  which  the  ad- 
ministrator, W.  G.  Leith,  raised  the  question  of  the  bar  of  the  statute,  and 
which  were  sustained  by  the  decree  complained  of,  assert  substantially  that 
even  if  it  were  true  that  Mrs.  Leith  furnished  the  money  to  W.  G.' Leith 
with  which  he  paid  the  Dulany  debt,  and  that  she  had  not  acknowledged  full 
satisfaction  therefor,  it  was  but  a  simple  contract  debt,  of  date  Decem- 
ber 14,  1870,  and  could  not  now  be  enforced  against  W.  G.  Leith's  estate; 
that  all  the  transactions  and  papers  on  which  this  claim  is  based  are  of  a  date 
prior  to  187%  are  barred  by  the  statute,  and  should  have  been  so  reported. 
The  facts  stated  in  these  exceptions  are  those  shown  by  the  record.  They 
clearly  make  a  case  proper  for  the  interposition  of  the  bar  of  the  statute,  and 
the  legal  conclusion  deduced  therefrom  by  the  court,  in  sustaining  these  ex- 
ceptions, was  unquestionably  correct.  But  it  is  argued  that  the  view,  as 
respects  the  bar  of  the  statute,  set  up  in  the  answer  to  tiie  petition  and  in  the 
exceptions,  which  were  sustained  by  the  court,  is  a  total  misconception  of  the 
appellant's  claim;  that  his  claim  is  not  one  against  the  estate  of  W.  G.  Leith 
for  moneys  **paid  him  in  1870,  or  thereabouts,"  nor  for  any  claim  or  debt 
due  by  W.  G.  Leith  prior  to  his  death,  to  appellant's  decedent,  but  a  claim 
against  George  W.  Carter  for  a  debt  paid  for  him  with  Mrs.  Leith's  funds, 
and  not  with  the  funds  of  W.  G.  Leith,  a  debt  for  which  she,  not  her  hus- 
band, W.  G.  Leith,  was  liable  to  Dulany,  and  which  was  actually  paid  out  of 
her  funds;  and  that  appellant's  claim  against  W.  G.  Leith*s  administrator  is 
simply  for  money  received  by  him  in  the  suit  of  Carter  and  Leith  v.  Carter, 
since  January  1,  1879,  less  than  five  years  before  the  filing  of  appellant's 
petition,  on  behalf  of  his  decedent's  estate.  The  vice  that  lies  at  the  root  of 
this  contention  is  in  the  bare  assumption  that  Mrs.  Leith  had  money,  or  put 
money  into  the  hands  of  her  husband  to  pay,  and  with  which  the  Dulany 
debt  was  paid,  in  part,  when  there  is  not  a  particle  of  evidence  even  tending 
to  show  that  Mrs.  Leith  had,  or  put  money  in  the  hands  of  her  husband, 
W.  G.  Leith,  for  the  purpose,  or  that  a  dollar  of  her  money  went  to  pay  the 
Dulany  debt.  On  the  contrary,  the  indorsement  on  the  Dulany  bond  made 
by  Dulany  himself,  shows  that  the  debt  was  paid  by  B.  F.  Carter  and  W.  G. 
Leith;  and  all  the  proceedings  in  the  suit  by  them  against  George  W.  Carter, 
the  principal  obligor  in  the  Dulany  bond,  were  in  their  right,  and  for  their  un- 
questioned benefit,  until  this  claim  was  asserted,  which  was  thirteen  years  after 
the  institution  of  that  suit,  eight  yiears  after  the  death  of  W.  G.  Leith,  and  some 
three  years  after  the  death  of  Mrs.  Leith.  Nothing  is  shown  to  take  the  case 
out  of  the  statute,  and  more  than  five  years  having  elapsed  before  the  assertion 
of  the  claim,  and  Mrs.  Leith 's  hands  being,  by  reason  of  her  marriage  con- 
tract, free  to  control  her  own  estate,  it  is  manifest  that  the  claim  was  barred 
by  the  statute,  and  that  the  circuit  court  did  not  err  in  sustaining  said  excep* 
tions  4  and  5,  and  dismissing  the  petition  of  Mrs.  Leith's  administrator. 
Now  as  to  the  merits.  In  this  regard,  after  the  conclusion  above  an- 
nounced, nothing  really  need  be  said,  nor  would  there  be  but  for  the  strange 
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mixing  up  of  the  matter  really  in  controversy  here,  with  other  wholly  im- 
material and  irrelevant  matters,  as  they  appear  in  a  wretchedly  made-up 
record,  and  from  which  earnest  and  even  plausible  arguments  are  drawn, 
favorable  to  the  appellant^s  claim.  As  has  been  already  shown,  nothing  was 
vouched  in  the  petition  asserting  this  claim  except  ex  parte  settlements 
touching  the  estate  accounts  of  Mrs.  Leith,  after  her  death,  and  certain  pro- 
ceedings had  in  the  suit  of  Beavers  v.  Beavers,  before  referred  to;  neither  of 
which,  in  the  absence  of  independent  evidence  in  support  of  the  appellant^s 
claim  here,  can  have  any  rightful  influence  in  determining  this  controversy. 
In  his  answer  to  the  petition  of  the  administrator  of  Christiana  Leith  the  ad- 
ministrator of  W.  G.  Leith  not  only  positively  denies  the  claim  asserted,  but, 
of  his  own  knowledge,  afQrms  that  the  Dulany  debt  or  John  A.  Beavers' 
share  of  the  liability  therefor  was  paid,  not  with  the  funds  of  Mrs.  Leith,  but 
with  W.  6.  Leith's  own  funds;  and  his  deposition,  which  appears  in  the 
record,  is  to  the  same  effect.  Moreover,  he  files  with  his  answer  certain 
papers,  which,  with  the  indorsements  thereon,  would  seem  to  preclude  for- 
ever all  idea  of  the  validity  of  the  claim  asserted  against  his  decedent's  estate. 
He  relies  on  the  indorsement  on  the  Dnlany  bond,  signed  by  Dulany  himself, 
that  it  was  settled  with  Dulany  by  B.  P.  Carter  and  W.  G.  Leith.  He  then 
exhibits  with  his  answer  the  following  papers  and  indorsements  thereon: 

No.1. 
"$722.76.    January  1, 1862.    Mr.  W.  G.  Leith  :   You  will  please  pay  Chris- 
tiana Beavers  seven  hundred  and  twenty-two  dollars  and  seventy-five  cents* 
with  interest  from  date,  and  oblige  your  friend, 

"Washinqton  Beavbrs.'* 
Lidorsements: 

"Keceived,  December  14, 1870,  of  W.  G.  Leith,  on  the  within  order,  six 
hundred  and  sixty-three  dollars. 
''$59.50.    Beceived  the  within  in  full,  August  4,  1873. 

''Christiana  Leith.'' 
No,  2, 
"Due  Mrs.  Christiana  Leith  twenty  dollars,  it  being  for  value  received.    Aa 
witness  my  hand  and  seal  this  8th  day  of  March,  1873. 

"W.  G.  Leith.    [SealJ" 
Indorsement:   "$20.50.    Beceived  the  within  in  full.    August  4,  1873. 

"Christiana  Leith.** 

No.  3. 
"Beceived,  August  5, 1878,  of  H.  N.  Bector,  eighty  dollars,  payment  in 
full  of  all  claims  against  the  estate  of  W.  G.  Leith,  dec'd,  to  date. 
"Due  bill,         $20.50 
Note,  bal.  of,  59.50 


$80.00  Christiana  Leith.* 

It  will  be  observed  that  in  noting  the  two  items  which  make  up  this  last 
receipt,  the  $59.50  item  is  referred  to  as  "bal.  of  note."  This  is  an  obvious 
mistake.  It  is  the  balance  of  the  accepted  order  of  January  1, 1862,  as  shown 
by  the  second  indorsement  on  said  order.  The  same  mistake  frequently  ap- 
pears in  the  record,  and  it  is  so  explained  in  the  answer  of  H.  N.  Bector,  to 
whom  the  last  above  receipt  was  executed,  and  who  was  the  administrator 
of  W.  G.  Leith,  and  took  the  receipt  on  making  a  final  settlement  with  Mrs. 
Leith.  Christiana  Leith,  before  her  marriage  with  W.  G.  Leith,  was  Chris- 
tiana Beavers,  widow  of  John  A.  Beavers,  deceased.  After  the  payment  of 
the  debts  of  her  first  husband,  John  A.  Beavers,  she  was  entitled,  under  his 
will,  to  receive  and  hold  his  entire  estate,  real  and  personal,  for  her  life,  and 
one-half  thereof  was  hers  absolutely.  It  appears  from  the  extract  from  an  ex 
pane  settlement  of  the  executorial  accounts  of  Washington  Beavers,  execu- 
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tor  of  John  A.  Beavers,  first  above  referred  to,  that  said  executor  was  charged, 
as  of  the  14th  March,  1860»  with  $1,445.49,  which  was  the  amount  of  the 
personal  estate,  and  that  thero  was  then  due  Christiana  Beavers,  on  the  half 
thereof  left  her  for  life,  only  the  sum  of  977.89.  It  elsewhere  appears  that 
slie  received  the  entire  half  thus  left  her  for  life;  and  in  an  account  stated 
and  returned,  September  27,  1881,  under  a  decree  in  said  suit  of  Beavers  v. 
Beavers,  rendered  in  April,  1881,  the  executor  of  John  A.  Beavers  is  charged 
with  the  amount  of  said  personalty,  $1,445.49,  as  of  March  14,  1860,  '4ess 
amount  paid  to  Ml*s.  Beavers,  and  since  released  to  her  by  the  heirs  on  account 
of  debts  paid  by  her  for  the  estate, "  leaving  due  the  estate  by  the  executor, 
S722.74,  which,  with  interest  thereon  from  the  death  of  Mrs.  Leith,  formerly 
Beavers,  January  1,  1881,  to  IN'ovember  1,  1881,  amounted  to  8758.88.  This 
balance  was  due  from  the  executor  of  John  A.  Beavers  to  Mrs.  Leith,  under 
the  will  of  John  A.  Beavers,  her  former  husband,  as  of  November  1,  1881,  if 
the  settlement  was  a  correct  one.  But  it  was  not  correct,  for,  having  long 
previous  thereto  paid  to  Mrs.  Beavers,  afterwards  Leith,  the  half  of  the  per- 
sonal estate  given  to  her  for  life,  the  executor  of  John  A.  Beavers,  subse- 
quently, to-wit,  on  January  1, 1862,  and  before  her  second  marriage,  paid  her 
the  remaining  half,  which  was  hers  absolutely  by  the  order  drawn  by  him 
(Washington  Beavers)  in  favor  of  her  on  W.  G.  Leith,  whom  she  subse- 
quently married.  Inasmuch,  therefore,  as  the  first  half  paid  by  the  executor 
to  Mrs.  Beavers  was  that  whicli  was  hers  for  life  only,  and  as  it  was  subse- 
quently released  to  her  by  the  heirs  on  account  of  debts  paid  by  her  for  the 
estate,  and  as  the  remaining  half,  which  was  hers  absolutely,  was  paid  by  the 
aforesaid  accepted  order  oh  W.  G.  Leith,  before  she  intermarried  with  him, 
it  is  obvious  that  the  executor  of  John  A.  Beavers  stood  fully  discharged  as 
to  the  pei-sonal  estate  which  came  to  his  hands.  Yet,  strange  thougii  it  be, 
there  appears  in  the  record  here  an  extract  from  an  ex  parte  settlement  of  the 
accounts  touching  the  estate  of  Christiana  Leith,  returned  or  stated  June  9» 
1883,  in  which  her  estate  is  charged  with  $722.75  *'the  amt.  due  the  estate 
of  John  A.  Beavers,  deceased,  being  amount  received  by  said  Christiana,' 
widow  of  John  A.  Beavers,  under  his  will  and  reverting  to  estate  of  testator 
at  the  death  of  the  devisee."  And  on  this  amount  the  interest  is  calculated 
and  repoited  from  the  death  of  Mrs.  Leith,  formerly  Beavers,  to  July  1, 1883, 
$104.77,  making  clearly  an  erroneous  charge  against  Mrs.  Leith's  estate  in 
favor  of  the  estate  of  John  A.  Beavers,  on  account  of  her  life-interest  therein, 
which  she  had  received,  it  is  true,  but  which  had  been  released  to  her  by  the 
heirs  of  John  A.  Beavers,  as  shown  above.  The  error  which  thus  crept  into 
this  ex  parte  settlement,  touching  the  estate  of  Mrs.  Leith,  was  doubtless  due 
to  the  report  theretofore  made  by  Commissioner  M.  N.  Wise,  in  the  said  suit 
of  Beavers  v.  Beavers,  and  returned  September  27,  1881,  under  a  decree  ren- 
dered in  said  cause,  in  April,  1881,  in  which  this  commissioner,  after  referring 
in  general  terms  to  the  Dulany  debt  as  having  been  paid  by  Mrs.  Leith,  with- 
out referring  to  anything  as  the  basis  of  such  suggestion,  and  after  also  re- 
ferring to  it  as  in  litigation  in  the  causes  of  Carter  and  Leith  v.  Carter,  and 
Carter  v.  Carter,  says:  "Whatever  may  be  recovered  should  be  accounted 
for  as  part  of  the  estate  of  John  A.  Beavers,  and  should  be  decreed  to  the 
executor.''  This  palpably  erroneous,  and,  so  far  as  shown  by  the  record, 
utterly  unwarranted,  suggestion,  was  the  entering  wedge  to  all  this  trouble. 
It  doubtless  misled  the  commissioner,  Powell,  who  made  the  subsequent  set- 
tlement ex  parte  above  referred  to,  touching  the  estate  of  Mrs.  Leith.  But 
strangest  of  all,  the  court,  though  this  reporc  of  Commissioner  Wise  was  ex- 
cepted to,  overruled  the  exceptions,  and  confirmed  the  report.  In  the  light  of 
so  much  of  the  record  in  said  suit  of  Beavers  v.  Beavers  as  appears  in  the 
record  here,  it  is  inconceivable  upon  what  ground  the  decree  could  have  rested. 
But  that  decree,  whether  right  or  wrong,  was  in  another  and  distinct  suit, 
and  cannot  of  itself  affect  this  controversy.    Later,  when  issue  was  taken  as 
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to  the  matter  here  in  controversy,  and  an  account  was  ordered,  it  was  stated 
and  reported  by  the  same  commissioner,  Wise,  who  again  reports,  as  we  have 
seen,  that  Ihe  Dulany  debt  was  paid,  so  far  as  ttie  share  of  John  A.  Beavers 
was  concerned,  with  funds  in  the  hands  of  W.  G.  Leith  belonging  to  Mra. 
Leith;  and  for  this  he  vouches  only,  and  strangely,  too.  Exhibit  1,  filed  with 
the  answer  of  W.  G.  Leith^s  administrator,  which  is  the  order  above  set  forth, 
of  January  1,  1862,  drawn  by  Washington  Beavers  on  W.  G.  Leith  in  favor 
of  Christiana  Beavers,  afterwards  Leith,  Washington  Beavers  being  at  that 
time  the  executor  of  John  A.  Beavers,  deceased,  and  Christia'na  Beavers  then 
not  having  intermarried  with  W.  G.  Leith. 

It  is  a  singular  contention  in  this  case  that  the  order  thus  drawn  by  Wash 
ington  Beavers  in  1862,  and  accepted,  as  we  must  presume,  under  all  the  cir- 
cumstances, on  or  very  soon  after  its  date,  represents  the  fund  in  the  hands 
of  W,  G.  Leith,  belonging  to  Mrs.  Leith,  with  which  W,  G.  Leith  discharged 
the  liability  of  John  A.  Beavers  as  one  of  the  sureties  of  George  W.  Carter 
in  the  bond  to  Dulany.  In  other  words,  that  by  virtue  of  said  accepted  order 
held  by  Mrs.  Leith  on  her  husband,  her  money  was  in  his  hands;  that  with  it 
he  discharged  the  obligation  of  her  former  husband  to  Dulany,  for  which  the 
estate  devised  to  her  by  her  said  former  husband  was  liable,  and  that  she  is 
therefore  entitled  to  intercept  and  have  for  her  reimbursement  the  fund  de- 
creed to  her  husband,  W.  G.  Leith,  in  said  suit  of  Carter  and  Leith  v.  Carter, 
as  well  that  already  distributed  to  the  administrator  of  W.  G.  Leith,  as  that 
yet  to  be  disbursed.  Here,  again,  the  answer  recurs,  "all  this  contention  has 
no  other  foundation  than  baseless  assumption. "  Every  material  and  relevant 
fact  and  circumstance  disclosed  by  the  record  stands  opposed  to  it.  Dulany's 
indorsement  on  the  bond  that  the  debt  was  satisfied  to  him  by  B.  F.  Carter 
and  W.  G.  Leith;  the  prosecution  in  their  name  and  right  of  the  suit  of  Carter 
and  Leith  v.  Carter^  and  all  the  proceedings  therein  prior  to  the  assertion  of 
this  claim  by  the  administrator  of  Mrs.  Leith,  long  after  her  death ;  the  absence 
of  any  evidence  left  by  Mrs.  Leith  that  she  had  any  such  claim,  and  tlie  ab- 
sence of  any  information  during  her  husband's  life,  and  while  the  suit  of 
Carter  and  Leith  v.  Carter  was  being  prosecuted  by  him,  ad  one  of  the  plain- 
tiffs, in  his  own  right,  or  after  his  death,  during  the  eight  years  that  she  sur- 
vived him,  that  she  had  any  such  claim;  tlie  payments  m  full  of  the  Washing- 
ton Beavers  order,  in  her  favor,  accepted  by  W.  G.  Leith  before  their  mar- 
riage, as  appears  by  receipts  indorsed  thereon  over  her  own  signature;  and 
lastly,  her  final  settlement  with  H.  N.  Rector,  administrator  of  her  deceased  hus- 
band, W.  G.  Leith,  and  her  receipt  to  him  for  $80,  "  in  full  of  all  claims  "  against 
the  estate  of  her  said  husband, — all  these  clear  and  cogent  proofs  stand  solidly 
arrayed  against  and  proclaim  the  invalidity  of  appellant's  claim,  to  say  nothing 
of  its  staloness.  Moreover,  between  Christiana  Beavers,  widow  of  John  A. 
Beavers,  and  W.  G.  Leith,  there  was  a  marriage  contract  entered  into  prior 
to  their  marriage,  by  which  her  estate  was  settled  in  trust  to  her  separate  use, 
but  subject  to  her  control,  free  from  the  control  of  her  husband,  by  the  then 
contemplated  marriage,  and  free  from  liability  for  his  debts.  She  is  shown 
by  the  record  to  have  been  a  sharp-sighted,  prudent  business  woman,  one  who 
knew  her  rights,  and  was  not  backward  in  asserting  them.  It  is,  under  the  cir- 
cumstances disclosed  by  the  record,  incredible  that  she  coul4  have  been  igno- 
rant of  her  rights,  or  that  knowing  she  would  have  slept  on  them.  To  re- 
pel the  cogent  facts  and  circumstances  which  so  fully  sustain  the  decree  of  the 
court  below,  and  to  overturn  that  decree,  the  appellant  has  nothing  to  rely 
upon  but  the  deposition  of  a  single  witness,  one  W.  L.  Gochnauer,  who, 
after  responding  to  the  usual  introductory  question  as  to  age,  residence,  and 
occupation  is  asked:  "2.  Question,  Are  you  acquainted  with  the  facts  in  re- 
gard to  the  controversy  between  the  administrator  of  W.  G.  Leith  and  the  ad- 
ministrator of  Christiana  Leith?  If  so,  please  state  all  you  know  about  it. 
Amnjoer.  I  think  I  know  all  about  it.    Mrs.  Leith  was  an  aunt  of  mine,  and 
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was  frequently  at  my  house,  every  day  or  two;  and  after  Mr.  Leitb  died,  she 
lived  there  six  or  seven  years.  She  had  Mr.  W.  G.  Leith's  note  for  seven  hun- 
dred and  odd  dollars.  I  think  there  were  some  odd  dollars.  It  was  in  and 
about  $700.  She  had  it  before  the  war.  It  went  on,  and  after  the  war  she 
wanted  the  money,  and  he  would  not  pay  it.  He  wo^ild  not  pay  the  interest. 
The  security  debt  of  John  A.  Beavers,  her  former  husband,  and  B.  F.  Carter 
to  John  P.  Dulany  was  brought  up,  and  I  told  her  that  was  the  time  to  get 
her  money,  due  her  by  Mr.  ^ith,  and  make  him  pay  it.  He  made  arrange- 
ments with  Dulany.  I  suppose  he  gave  him  his  note,  and  then  he  came  back, 
and  settled  with  her,  but  did  not  take  up  his  note.  He  had  sold  her  a  house 
for  S150,  to  be  moved  onto  her  farm  when  the  house  and  barn  had  been 
burned.  But  he  charged  her  S50  more,  making  $200,  and  knocked  the  war 
interest  off  the  security  note,  and  added  these  together,  so  as  to  credit  as  large 
as  possible  on  the  note  he  owed  her."  This  is  tlie  entire  deposition.  If,  as 
the  deponent  states,  he  knew  all  about  the  matter  in  controversy,  then  it  is 
apparent  that  no  witness  ever  knew  so  much  and  told  so  little,  or  ever  took 
more  pains  to  keep  to  himself  what  was  relevant  and  admissible,  and  at  the 
same  time  disclose  in  fewer  words  so  much  that  was  merely  conjectural  and 
altogether  irrevelant  and  Inadmissible;  nor  yet,  if  his  conjectures  be  true, 
ever  more  completely  overturned  the  theory  of  the  party  on  whose  behalf  he 
testilied. 

1.  The  deponent  says  that  before  the  war  his  aunt,  Mrs,  Leith»  held  Mr. 
Leith*8  note  for  seven  hundred  or  seven  hundred  and  odd  dollars;  that  after 
the  war  Mrs.  Leith  wanted  her  money,  and  Mr.  Leith  would  not  pay  it, — would 
not  even  pay  the  interest, — and  that  in  a  conversation  between  Mrs.  Leith  and 
deponent,  (it  is  not  pretended  that  Mr.  Leith  was  present,)  at  the  house  of  de- 
ponent, the  security  debt  of  John  A.  Beavers,  former  husband  of  Mrs.  Leith, 
and  B.  F.  Garter  to  John  P.  Delany  "was  brought  up,"  when  the  deponent 
told  Mrs.  Leith  that  that  was  the  time  to  get  her  money,  that  is,  the  money 
on  the  note  which,  deponent  says,  Mrs.  Leith  held  on  Mr.  Leith  before  the 
war.  This  is  in  no  way  connected  with  the  matter  in  controversy,  nor  does  it 
even  tend  to  uphold  the  appellant*8  contention  that  the  liability  of  the  estate 
of  John  A.  Beavers,  deceased,  was  discharged  by  W.  G.  Leith  with  money  in 
his  hands  belonging  to  his  wife,  Mrs.  Christiana  Leith;  for  the  note  spoken  of 
by  the  deponent  was  a  note  executed  prior  to  the  war,  whereas  the  order  drawn 
by  Washington  Beavers,  executor  of  John  A.  Beavers,  on  'W.  G.  Leith  in 
favor  of  Mrs.  Leith,  nee  Beavers,  was  drawn  in  the  midst  of  the  war  period. 

2.  But  if  the  deponent's  statement  is  or  could  be  the  correct  one,  then  his 
advice  to  Mrs.  Leith  that  "tbat  was  the  time  for  her  to  get  her  money,"  etc., 
that  is,  the  money  due  on  said  note,  would  seem  to  have  been  eMcacious,  foe 
the  witness  proceeds  to  say  in  substance  that  Mr.  Leith  made  arrangements 
with  Dulany,  and  that  the  former,  as  witness  supposes,  gave  Dulany  his  note, 
and  then  came  back  and  settled  with  his  wife,  Mrs.  Leith,  but  did  not  take 
up  his  note  held  by  her.  Thus  the  deponent,  the  only  witness  relied  on  by  the 
appellant,  proves,  if  anything,  not  that  the  liability  of  the  estate  of  John  A. 
Beavers  to  Dulany  was  discharged  with  money  in  the  hands  of  W.  G.  Leith 
belonging  to  his  wife,  Mrs.  Christiana  Leith,  but  was  discharged  by  the  said 
Leith  in  his  own  right,  and  with  his  own  means;  for  if  it  be  true  that  betook 
in  the  note  held  by  Dulany,  and  on  which  John  A.  Beavers  was  a  surety,  he 
discharged  a  liability  upon  the  estate  of  said  Beavers  for  which  the  property 
devised  by  him  to  Mrs.  Leith  stood  charged ;  and  the  amount  thus  paid  or  set- 
tled by  him  was  a  valid  claim  against  the  estate  of  John  A.  Beavers,  and  a 
valid  set-off  against  any  claim  hdd  by  Mrs.  Leith  against  him,  whether  such 
claim  was  the  accepted  order  aforesaid,  or  the  ante  helium  note  spoken  of  by 
the  deponent  Gochnauer.  But  in  point  of  fact  there  never  was  any  such  note. 
By  mere  inadvertence  the  accepted  order  aforesaid  was  repeatedly  spoken  of 
as  a  note,  and  by  persons  entirely  familiar  with  the  transactions  between  the 
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parties;  and  it  is  altogether  probable  that  the  deponent  Grochnauer,  who  was 
a  nephew  of  Mrs.  Leith,  and  often  ih  her  company,  heard  her  and  perhaps 
others  speak  of  the  order  as  a  note,  and  thus  got  into  the  confusion  which  is 
so  palpable  on  the  face  of  his  statement.  All  this,  however,  is  explained  in 
the  answer  of  W.  G.  Leith*s  administrator  to  the  appellant's  petition  setting 
up  the  claim  here  in  question. 

8.  But  this  deponent  Gochnauer  injects  into  the  cause  a  most  absurd,  irrel- 
evant, and  inconsistent  statement.  He  tells  us  in  substance  that  Mi*s.  Leith 
owned  a  farm,  and  that  the  house  and  bam  thereon  were  destroyed  by  fire; 
that  her  husband,  W.  G.  Leith,  sold  her  for  $150  a  house  to  be  moved  onto 
her  farm;  that  when  the  settlement  was  made  between  Mr.  and  Mrs.  Leith, 
of  which  deponent  speaks,  he  charged  her  $200  for  the  house  instead  of  $150, 
and  knocked  the  war  Interest  off  the  security  note  in  order  to  get  as  large 
a  credit  as  possible  on  the  note  he  owed  her,  meaning,  necessarily,  the  note 
for  some  seven  hundred  and  odd  dollars  spoken  of  by  this  deponent  as  hav- 
ing been  executed  prior  to  the  war.  This  is  a  remarkably  inconsistent  state- 
ment. It  was  evidently  intended  to  arraign  Mr.  Leith  as  an  exacting  and 
unjust  husband.  After,  in  effect,  treating  the  debt  due  to  Dulany  as  the 
property  of  Mr.  Leith,  the  deponent  says  that  he  (Leith)  charged  Mrs.  Leith 
$50  more  than  the  contract  price  for  the  house,  and,  in  order  to  make  his  pay- 
ment on  the  note  due  from  him  to  his  wife,  before  the  war,  as  large  as  possi- 
ble, knocked  the  interest  off  the  security  debt.  The  only  security  debt  was 
the  debt  to  Dulany,  the  half  of  which  is  the  subject  of  controversy  in  this 
suit;  and  the  interest  thus  knocked  off,  as  deponent  says>  was,  to  say  the  least, 
about  double  the  amount  of  overcharge  on  the  house.  So  the  effect  of  the  de- 
ponent's statement  is  to  charge  W.  J.  Leith  with  unjustly  taking  from  his 
wife  $50,  and  at  the  same  time  releasing  to  her  interest  on  the  Dulany  debt 
amounting  to  near  twice  that  sum;  and  all  this,  says  the  deponent,  to  get  us 
large  a  credit  as  posssible  on  the  anti-war  debt  due  his  wife.  If,  as  the  wit- 
ness says,  I^eith  had  become  the  owner  of  the  Dulany  debt,  he  was  entitled  to 
a  credit  for  the  principal  and  interest  thereof  on  any  demand  his  wife  held 
against  him,  as  the  estate  devised  to  her  by  her  first  husband  was  bound  for 
said  Dulany  debt.  But,  at  last,  all  that  this  deponent  says  is  in  reference  to 
a  settlement  touching  a  debt  due  by  Leith  to  his  wife  before  the  war,  and  is 
wholly  irrelevant  to  the  matter  herein  controversy,  about  which  tlie  deponent 
Goclmauer  evidently  knows  nothing.  There  is  nothing  in  the  record  to  war- 
rant the  imputation  of  unfair  dealing  on  the  part  of  W.  G.  LeiWi  with  his 
wife,  nor  anything  tending  to  show  that  his  estate  is  indebted  to  her  in  any 
amount  whatever.  Indeed,  the  record  shows  that  Mrs.  Leith  carefully  watched 
and  amply  protected  her  rights.  It  is  incredible  that  she  could  under  the  cir- 
cumstances have  been  ignorant  of  her  rights,  or  that,  knowing  them,  she 
would  have  hesitated  to  protect  them.  Long  after  her  husband's  death  she 
settled  with  his  administrator,  and,  in  diie  form,  executed  her  receipt  in  full 
of  all  claims  against  his  estate.  This  is  conclusive.  Nothing  more  can  be 
required. 

The  decree  complained  of  is  right,  and  it  must  be  affirmed,  with  costs  to  tlie 
appellee,  the  costs  to  be  paid  by  the  appellant,  the  administrator,  of  Chris- 
tiana  Leith,  deceased,  out  of  her  estate  in  his  hands  to  be  administered.  Decree 
affirmed. 


f28  S.  C.  218)  ^.     .  ,-     .  ^      , 

McAfee  v.  McAfee  et  ah 
(Supreme  Cawrt  of  South  Carolina.    March  9,  1888.) 

I.  Patmbnt— Presumption  op— Mobtgaoes— Convetancb  to  Mortgagee. 

When  a  son  holds  a  mortgage  made  by  his  father,  who  afterwards  sells  to  the  sod 

another  tract  of  land,  and  it  does  not  appear  how  the  consideration  for  the  sale  was 

paidf  but  afterwards  the  son  releases,  and  the  father  sells  part  of  the  mortgaged  land 

to  a  third  person,  it  being  agreed  that  the  debt  should  stiU  subsist,  and  the  mortgage 

v.5s.E.no.8 — 3b 


Digitized  by 


Google 


594  SOUTHEASTERN   REPORTER.  [S.  C. 

be  valid  against  the  part  not  sold,  and,  when  the  son  retains  possession  of  the  mor& 
gage,  there  is  no  presumption  that  the  sale  to  the  son  was  in  payment  of  the  mort- 
gage debt. 

a.   HOBTOAOSS— PaBTIAL  ReLBASB— VaLIDITT  as  to  RBKAINDlfaft. 

When  a  mortgagee  releases  part  of  the  land,  and  it  is  agreed  that  the  seoority 
shall  subsist  as  to  tne  remainder,  the  mortgage  as  to  such  remainder  is  valid  against 
subsequent  judgments  against  the  mortgagor. 


Costs— Ik  Equitt— Dibcrktionaby  Power. 

Inec    "  ' 

disturl 


In  equity,  costs  are  in  the  discretion  of  the  drcuit  judge,  whose  dedsion  Is  rarelv 
isturbed. 


Appeal  from  common  pleas  circuit  court  of  Chester  county;  J.  J.  Norton, 
Judge. 

Suit  to  foreclose  a  mortgage,  brought  by  Samuel  M.  McAfee  against  John- 
C.  McAfee,  administrator  of  Jl  T.  M.  McAfee,  deceased,  Ellen  M.  McAfee, 
and  Margaret  R.  Wright.  Samuel  W.  Mobley  was  made  a  party  defendant 
by  order  of  tbe  court,  and,  judgment  being  for  plaintiff,  he  appeals. 

W.  A.  HanderSf  for  appellant.    /.  <fi  /.  Hemphill,  for  respondent. 

McGowAN,  J.  In  December,  1868,  J.  T.  M.  McAfee  executed  to  Sarah 
Kandall  a  bond  for  81,642.05  for  a  tract  of  land  containing  534  acres.  The 
land  was  mortgaged  to  Mrs.  Randall  to  secure  the  bond,  and  from  time  to 
time  various  payments  were  made.  By  successive  transfers,  the  bond  and 
mortgage  came  into  the  hands  of  one  N.  G.  Simpson,  who  on  February  26, 
1877,  assigned  it  to  Samuel  M.  McAfee,  a  son  of  the  mortgagor.  It  seems 
that  after  Samuel  M.,  the  son,  became  tbe  assignee  of  the  mortgage,  the  mort- 
gagor, J.  T.  M.  McAfee,  on  November  1,  1877,  sold  and  conveyed  to  him  all 
his  interest  in  another  tract  of  land,  (298  acres,)  for  the  consideration,  as 
stated,  of  $600.  There  was  no  evidence  as  to  how  this  money  was  paid,  (if 
paid  at  all)  and  it  was  claimed  that  it  should  be  presumed  to  have  been  ap- 
plied on  the  mortgage  debt  then  owned  by  the  purchaser.  On  October  1, 1880, 
a  portion  of  the  land  covered  by  the  mortgage  held  as  assignee  by  Samuel  M. 
McAfee  (amount  said  to  be  172  acres)  was  sold  and  conveyed  by  the  mort- 
gagor, J.  T.  M.  McAfee,  to  one  C  J.  Moore,  and  as  to  that  portion  the  plain- 
tiff, as  assignee  of  the  mortgage,  released  his  lien  by  consent,  and  without 
prejudice;  and  a  part  of  the  money  paid  by  Moore  was  applied  to  a  judgment 
in  favor  of  B.  Mobley,  a  part  on  a  mortgage  of  J.  &  J.  Hemphill,  and  the  bal* 
ance  to  a 'debt  of  John  C.  McAfee.  On  May  18,  1882,  this  proceeding  was 
instituted  by  the  assignee,  Samuel  M.  McAfee,  to  foreclose  the  mortgage  on 
the  remainder  of  tbe  land;  but  before  it  came  to  an  issue,  the  said  lands  were 
sold  under  a  judgment  in  the  case  of  Wright  et  al.  v.  McAfee,  for  $2,168.72, 
and  of  date  April  25, 1882,  and  purchased  by  Samuel  W.  Mobley  for  8700,  who 
received  sheriff's  title  for  the  same..  It  seems  that  J.  T.  M.  McAfee  was  the 
administrator  of  the  estate  of  Thomas  Wright,  deceased,  and  the  afore- 
said judgment  ( Wright  y.  McAfee)  was  rendered  against  him  and  his  sure- 
ties, of  wltom  one  was  Samuel  W.  Mobley;  and,  it  being  to  his  interest  to  have 
the  purchase  money  of  the  land  paid  upon  the  judgment,  he  asked  permission 
to  come  in  and  defend  the  suit  to  foreclose  the  mortgage,  which  was  granted. 
He  answered,  denying  the  important  allegations  of  the  complaint;  claimed 
that  the  alleged  mortgage  debt  had,  in  fact,  been  paid;  and,  if  not,  that  at 
least  the  rate  of  interest  in  excess  of  7  per  cent,  was  not  secured  by  the  lien 
of  the  moitgage,  and  that  he  had  purchased  the  premises,  had  legal  title 
thereto,  and  was  in  possession  of  the  same.  The  first  referee  was  John  M. 
McNeill,  who  took  the  testimony;  but  he  died,  and  Giles  J.  Patterson,  Esq., 
was  appointed  in  his  place,  who  made  a  full  and  careful  report,  presenting 
<ilternative  views.  He  found,  ^r«t,  as  follows:  '*There  being  no  evidence 
how  the  consideration  of  $600,  for  the  land  conveyed  by  John  T.  M.  McAfee 
)n  November  1,  1877,  to  the  plaintiff,  was  paid,  (if  paid,)  the  law  raises  the 
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presumption  that  it  waa  paid  pro  tanto  by  the  bond  and  mortgage  of  defend- 
ant, J.  T.  M.  McAfee,  assigned  to  plaintiff  February  26, 1877.  See  Lawson, 
Fres.  Ev.  351.  The  debt  due  on  the  bond  and  mortgage  being  less  in  amount 
than  •600,  (the  consideration  of  the  298  acres  of  land,)  I  find  the  same  is 
paid.  *'  Second.  If,  however,  the  court  should  hold  that  the  conveyance  of 
the  land  was  not  in  satisfaction  of  plaintiff^s  note  and  mortgage,  then  he  held 
that  the  plaintiff,  as  assignee  and  owner  of  the  mortgage,  was  entitled  to 
maintain  the  action;  and  that  there  was  due  on  the  debt  the  sum  of  $537.58, 
of  which  the  amount  of  $410.78  was  covered  and  secured  by  the  lien  of  the 
mortgage,  for  the  payment  of  which  the  land  should  be  sold ;  and  that  for  the 
remainder  of  the  debt,  $126.80,  the  plaintiff  should  have  simple  judgment, 
and  execution  for  the  same.  To  this  report  both  the  plaintiff  and  Samuel  W, 
Mobley  excepted,  on  various  grounds;  and,  after  full  hearing.  Judge  Nobton 
overruled  the  first  view  of  the  referee,  holding  that  the  mortgage  debt  must 
be  presumed  to  have  been  paid;  but  he  confirmed  the  alternative  view,  and 
rendered  a  decree  for  $537.58,  with  interest  from  June  27, 1887,  of  which 
$410.78  was  secured  by  the  lien  of  the  mortgage,  and  ordered  the  land  sold  to 
pay  it,  and  for  the  remainder  rendered  simple  judgment.  As  to  the  costs,  he 
ordered  that  so  much  as  accrued  up  to  the  time  of  the  first  order  of  reference, 
appointing  J.  M.  Md^eill  referee,  and  the  expenses  of  the  sale,  should  be  paid 
out  of  the  proceeds  of  sale;  but  that  the  remainder  of  the  costs  should  be  paid 
by  Samuel  W.  Mobley,  and.  in  case  these  costs  are  not  paid  or  made  out  of 
said  Mobley,  "they  should  first  be  paid  from  the  proceeds  of  sale  herein  or- 
dered." From  this  decree  Samuel  W.  Mobley  appeals  to  this  court  on  the  fol- 
lowing grounds:  "(1)  Because  of  error  of  the  judge  in  decreeing  that  the  re- 
port of  Giles  J.  Patterson,  Esq.,  be  overruled,  in  so  far  as  it  holds  that  the 
plaintiff's  claim  set  up  in  his  complaint  has  been  satisfied,  and  that  report  be 
confirmed,  in  so  far  as  it  finds  that  the  sura  due  by  J.  T.  M.  McAfee  to  the 
plaintiff  is  $537.58  as  of  date  June  27, 1887,  and  that  the  amount  covered 
by  the  mortgage  is  $410.78.  (2)  Because  of  error  in  that  he  ordered, 
adjudged,  and  decreed  the  mortgaged  premises  described  in  the  complaint 
be  sold,  etc.  (3)  Because  of  error  in  that  he  decreed  that  the  plaintiff  have 
judgment  against  Samuel  W.  Mobley  for  the  costs  and  disbursements  of 
the  action,  except  so  much  as  he  ordered  to  be  paid  from  the  proceeds  of  sale, 
etc.  (4)  Because  of  error  in  that  he  failed  to  decree  that  the  bond  and  mort- 
gage set  up  in  the  complaint  had  been  paid.  (5)  Because  of  error  in  not  ad- 
judging that  the  release  by  Samuel  M.  McAfee  oi  his  alleged  mortgage  on  the 
land  sold  to  C.  J.  Moore  was  done  with  full  knowledge  of  the  pending  suit  of 
Wright  et  al.  vs.  McAfee,  Administrator;  and  that  as  to  other  creditora  it 
was  a  payment  pro  tanto  of  his  said  mortgage  debt,  if  any  exist;  and  that 
said  release,  with  knowledge  as  aforesaid,  was  a  release  or  abandonment  of 
the  entire  security,  in  so  far  as  it  affected  the  judgment  of  heirs  of  Thomas 
Wright,  and  S.  W.  Mobley,  their  assignee.  (6)  Because  of  error  in  not  de- 
creeing that  the  aforesaid  release  of  his  alleged  mortgage  worked  a  fraud 
upon  the  creditors  of  the  estate  of  Thomas  Wright,  and  especially  Samuel  W» 
Mobley,  the  surety  on  J.  T.  M.  McAfee's  administration  bond,  and  in  keeping 
with  the  family  arrangement  developed  by  the  evidence,  and  wholly  in  bad 
faith.  (7)  Because  of  error  in  that  he  did  not  confirm  the  report  of  the  ref- 
eree in  recommending  that  the  complaint  be  dismissed,"  etc. 

The  circuit  judge  overruled  the  report  of  the  referee  that  the  mortgage 
debt  of  the  plaintiff  must  be  presumed  to  have  been  paid  by  the  purchase 
money  of  the  293  acres  of  land  sold  by  the  mortgagor  to  the  plaintiff  in  No- 
vember, 1877.  Neither  the  referee  nor  the  judge  stated  the  grounds  of  his 
conclusion.  We  must  assume  that  the  judge  was  prima  facie  right,  and  it 
certainly  would  be  difficult  for  us  to  give  good  reasons  for  affirming  that  he 
was  in  error.  We  have  looked  back  carefully  through  the  whole  case,  and 
we  find  that  there  was  no  direct  evidence  whatever  upon  the  subject  of  pay- 
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ment.  It  is  true  that  the  parties  were  father  and  son;  that  the  son  purchased 
a  tract  of  land  from  his  father  for  $600.  while  he  held  a  debt  against  him,  se- 
cured, however,  by  a  mortgage  upon  a  different  tract  of  land*  But,  as  it 
strikes  us,  this  single  fact  is  overbalanced  by  the  other  circumstances,  viz., 
that  the  debt  to  the  son  was  well  secured  by  another  tract  of  land;  that  the 
father  was  embarrassed,  and  probably  needed  the  cash  to  sustain  his  credit 
and  to  pay  other  debts;  that,  a  year  after,  the  father  was  allowed  to  sell  also 
a  part  of  the  land  mortgaged  to  his  son,  all  the  parties  agreeing,  however, 
that  the  debt  was  subsisting,  and  the  land  not  sold  should  still  remain  mort- 
gaged to  secure  it;  and  above  all  that  the  plaintiff  still  has  possession  of  the 
bond  and  mortgage,  and  has  instituted  suit  to  enforce  them.  It  seems  to  'us 
that,  under  these  circumstances,  we  ought  not  upon  a  mere  presumption  to 
brand  the  whole  transaction  as  a  fraud.  ''In  the  usual  course  of  businesSt 
a  security,  when  the  money  is  paid,  is  either  delivered  up  to  the  debtor  or 
destroyed;  and  therefore,  when  the  fact  of  payment  is  otherwise  doubtful,  the 
possession  of  the  entire  instrument  by  the  creditor  affords  a  presumption 
that  it  is  still  unsatisfied.*'    8  Starkie,  Ev.  1091. 

But  it  is  still  insisted  that  the  mortgage  debt,  if  not  paid  in  fact  before  that 
time,  must  be  regarded  as  paid  and  discharged  in  law  by  the  sale  to  Moore  of 
a  part  of  the  mortgaged  premises  on  October  1,  1880.  As  we  understand  it, 
the  claim  is  that  the  act  of  the  mortgagee,  S.  M.  McAfee,  in  releasing  part  of 
his  security,  necessarily  had  the  effect  of  discharging  his  entire  lien  on  the 
land  retained,  as  well  as  on  that  released.  We  cannot  take  this  view.  It  is 
clear  that  the  transaction  as  to  the  sale  to  Moore  did  not  release  the  mort- 
gagor, McAfee,  or  his  heirs,  as  to  the  remainder  of  the  land,  for  he  agreed  in 
writing,  signed  in  the  presence  of  two  witnesses,  and  indorsed  on  the  mort- 
gage, that  the  release  of  the  plaintiff  as  to  part  of  the  land  covered  by  his 
mortgage  "  was  not  to  affect  the  lien  of  the  mortgage  on  the  balance  of  the 
Ran£ill  tract  covered  by  it. "  Conceding  this,  it  is  contended  that  while  the 
conveyance  to  Moore,  with  the  plaintiff's  consent,  could  not  and  did  not  re- 
lease the  mortgagor  or  his  heirs  as  to  to  the  land  retained,  it  did  so  as  to  all 
junior  judgment  creditors;  and  Mobley  having  purchased  the  land  under  the 
Wright  judgment, — indeed,  being  the  owner  of  it  by  assignment, — ^the  lien 
in  its  entirety  as  to  him  was  destroyed,  and  the  land  disincumbered.  At  the 
time  of  the  conveyance  to  Moore  of  part,  the  Wright  judgment  had  not  been 
rendered.  There  was  no  other  lien  but  the  mortgage,  and,  as  we  suppose, 
the  parties  at  that  time  could,  if  they  saw  fit,  cancel  the  old  mortgage,  and 
execute  a  new  one,  covering  only  the  land  not  conveyed  to  Moore;  and,  if  so, 
why  could  they  not  reduce  the  quantity  of  land  under  the  old  mortgage?  "It 
is  only  after  receiving  notice  of  such  liens  [subsequent]  that  the  mortgagee 
becomes  responsible  for  his  acts  in  releasing  portions  of  the  lands.  **  1  Jones, 
Mortg.  §  722.  The  defendant  Mobley  cannot  claim  to  be  a  purchaser  for  val- 
uable consideration  without  notice.  He  has  no  higher  rights  than  the  cred- 
itor under  whose  judgment  he  purchased,  who  had  merely  a  lien  on  what  is 
called  the  "equity  of  redemption;"  and  this  he  bought,  and  nothing  more. 
"The  purchaser's  rights  are  measured  by  those  of  the  creditor;  and  the  cred- 
itor's rights  extend  only  to  those  which  the  debtor  has  when  the  lien  or  credit 
commenced,  together  with  the  privilege  of  setting  aside  any  rights  of  which 
tlie  debtor  was  subsequently  deprived  by  fraud  or  collusion."  See  Bank  v. 
Camphellf  2  Rich.  Eq.  185;  Moss  v.  Bratton,  5  Rich.  Eq.  1.  This  case  was 
not  at  all  like  that  of  Salinas  v.  Ellis,  2  S.  E.  Rep.  121.  In  that  case  the 
debtor  mortgagor  tendered  the  whole  debt  which  was  secured  by  the  mortgage ; 
and  it  was  held  that,  in  the  light  of  our  statute  upon  the  subject,  the  lien  of 
the  mortgage,  being  a  security,  was  thereby  discharged. 

In  an  equity  suit,  costs  are  within  the  discretion  of  the  circuit  judge,  as  a 
part  of  the  relief  granted,  and  his  direction  upon  the  subject  will  rarely  be 
disturbed. 
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The  judgment  of  this  court  is  that  the  Judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  0.  J.»  and  MoIyER»  J.»  concur. 

(28  S.  C.  233) 

Cab&awat  et  al.  v.  Gabbaway  et  a?. 

(Supreme  Ccfwrt  of  South  Ca/roUaa.    March  14, 1888.) 

HoicB8TBAi>— Sals  of  Mortoaobd  Laih)— Subplus. 

The  surpluB  derived  from  the  sale  of  a  homestead  under  a  mortgage,  which  had 
exhausted  the  amount  the  mortgagor  was  entitled  to  hold  as  a  homestead,  is  not  lia- 
hie  to  the  payment  of  a  Judgment  against  the  mortgagor  rendered  prior  to  the  sale. 

Appeal  from  common  pleas  circuit  court  of  Georgetown  county;  J.  H. 
Hudson,  Judge. 

The  suit  originally  was  for  the  partition  of  the  reaT  estate  of  one  Mc6.  Car- 
raway  among  his  heirs  at  law.  There  were  several  mortgages  and  judgments 
against  the  property,  and  a  portion  of  the  land  was  sold  to  satisfy  the  moi-t- 
gages.  After  the  sale  the  judgment  creditors  claimed  the  surplus,  arising 
from  such  sale  over  and  above  the  mortgage  debt.  The  petitioners  in  this 
action,  John  G.,  Sidney  F.,  McG.,  and  James  F.  Carraway,  Jr.,  and  Eliza- 
beth Green,  set  out  in  a  petition  that  the  land  sold  was  a  homestead  estate, 
and  that  the  surplus  as  against  the  judgment  creditors,  Congdon.  Hazard  & 
Co.,  et  (d,,  was  not  liable  for  the  payment  of  the  judgment.  The  court  found 
for  the  judgment  creditors,  and  the  petitioners  appeal. 

M,  J.  Hirsch  and  H.  J.  Haynswortht  for  appellants.  R.  Lazier  and  Wal* 
ter  Hazard,  for  respondents. 

SiBCPSON,  C.  J.  McG.  Carraway  died  intestate  in  1881,  seized  and  possessed 
of  a  large  and  valuable  real  estate,  and  leaving  eight  children  as  his  heirs  at 
law,  of  whom  Josephine  and  William  £.  Carraway  were  minors.  Some  time 
after  the  death  of  the  father,  Emeline  £.  Johnson  sold  her  one-eighth  interest 
to  the  other  five  adults,  who  thus  became  owners  of  six-eighths  of  the  entire 
property.  In  1884  the  five  adult  heirs,  to- wit,  James  F.,  John  G.,  Sydney  F., 
McG.  Carraway,  and  Elizabeth  Green,  executed  and  delivered  to  Emeline  E. 
Johnson  a  mortgage  of  their  undivided  interests  in  the  premises,  to  secure 
their  bond  for  $3,000,  and  soon  thereafter  a  second  mortgage  to  Congdon, 
Hazard  &  Co,  of  the  same  interests,  to  secure  their  two  bonds  amounting  to 
$3,277.58,  both  of  which  mortgages  were  duly  recorded.  Subsequent  to  the 
execution  and  recording  of  these  mortgages,  seven  judgments  were  obtained 
against  these  parties, — one  In  favor  of  Baum,  Murks  &  Co.  for  $314.10;  one 
in  favor  of  Zophar  Mills  for  $378.27;  one  in  favor  of  Xaminski  for  $2,114.10; 
and  four  others  in  favor  of  Congdon,  Hazard  &  Co.,  aggregating  $3,882.24, — 
all  of  which  were  obtained  in  1885,  upon  account  of  goods  sold  prior  to  the 
execution  of  the  mortgages.  In  October,  1885,  an  action  was  commenced  to 
partition  the  said^real  estate  between  the  heirs, — the  two  mortgagees  above 
mentioned  and  the  two  minor  heirs  being  parties  defendant.  The  case  was 
referred  to  LeGrand  Walker,  Esq.,  to  report  all  liens  on  the  property,  and 
whether  the  lands  could  be  divided  without  injustice  to  the  parties.  The  va- 
rious lien  creditors,  as  above  set  forth,  appeatvd  and  proved  their  respective 
claims,  which  were  reported  by  the  referee,  and  also  that  the  lands  could  not 
be  partitioned  without  injury.  This  report  was  confirmed,  and  a  sale  of  the 
land  directed,  and  in  March,  1887,  the  sheriff  made  the  sale  ordered,  the  bids 
amounting  to  $16,826,  of  which  sum  $9,610  were  paid  in.  Whereupon,  with 
the  consent  of  all  the  parties,  an  order  was  passed  May  4, 1887,  directing  the 
payments  of  costs,  taxes,  and  the  interest  of  the  minors  in  the  proceeds  on 
hand,  and  further  that  "out  of  the  balance  remaining  in  the  hands  of  the 
sheriff  he  do  pay  the  mortgages  of  Emeline  E.  Johnspn  and  Congdon;  Haz- 
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ard  &  Co.,  by  assigning  to  the  said  Emeline  a  bond  and  mortgage  of  Skinner 
(one of  the  purchasers  at  the  sale)  for  62,666.66»  and  the  remainder  in  cash, 
and  that  he  pay  to  Congdon,  Hazard  &  Co.  balance  of  cash  on  hand,  and  as- 
sign to  them  so  much  of  a  bond  and  mortgage  on  Edwin  Harper, -($3,466.66,) 
(another  of  the  purchasers  at  the  sale)  as  shall  be  requisite  to  make  up  the 
amount  due  to  said  Congdon,  Hazard  &  Co."  This  order  was  complied  with, 
and  the  two  mortgages  were  paid  off,  amountingto  $7,370.41,  and  a  portion  of 
the  land  for  which  the  purchasers  had  not  complied,  in  the  same  order  was 
directed  to  be  resold  at  the  risk  of  the  former  purchasers.  The  resale  has  not 
yet  been  made.  In  October,  1887,  the  five  adult  heirs  filed  their  petitions  in 
the  cause,  claiming  that  each  was  the  head  of  a  family,  and  praying  a  home- 
stead as  a^inst  the  Judgment  creditors,  who,  as  stated  in  the  petidon,  were 
seeking  to  subject  their  interests  to  said  Judgments  without  first  setting  off 
to  them  said  liomestead;  and  they  asked  that  their  rights  to  homesteads  in  the 
proceeds  of  the  lands  might  be  adjudged  them, — no  homesteads  having  been 
previously  set  apart  to  them.  The  Judgment  creditors  resisted  this  claim,  on 
the  ground  that  the  two  mortgage  creditors  had  exhausted  the  homesteads, 
and  tliat  the  balance  of  the  fund  on  hand  should  be  applied  to  the  judgment 
creditors.  The  case  was  heard  by  his  honor,  Judge  Hudson,  who.  holding 
that  the  principle  which  this  court  applied  in  the  case  of  Bank  v.  Harbin,  lo 
S.  C.  425,  (the  two-fund  doctrine,)  was  applicable  here,  dismissed  the  petition 
with  costs,  and  without  adjudicating  the  statiM  of  the  petitions  as  heads  of 
families,  or  the  right  of*  the  creditors  to  resist  their  claims  upon  other  grounds 
than  that  considered,  ordered  the  proceeds  of  sale  on  hand  and  yet  to  accrue 
to  be  applied  to  the  payment  of  the  several  Judgments  in  the  order  of  their  pri- 
orities as  ascei-tained.    From  this  decree  the  petitioners  have  appealed. 

The  single  question  in  the  appeal  being  whether  the  mortgage  creditors, 
under  the  circumstances,  exhausted  the  petitioners'  homesteads,  leaving  the 
excess  of  the  proceeds  of  the  sale  applicable  to  the  judgments, 'with  no  right 
of  homestead  therein  to  the  petitioners.  There  is  no  doubt  that  when  lands 
are  sold  for  partition  among  parties  having  undivided  interests  therein  that 
so  far  as  the  question  of  homestead  is  involved  the  proceeds  of  the  sale  repre- 
sent the  land,  and  claimants,  if  otherwise  entitled  to  homestead,  can  obtain  it 
out  of  said  proceeds  as  effectually  as  though  the  lands  had  not  been  sold. 
Norton  v.  Bradham^  21  S.  C.  384.  Nor  is  it  necessary  for  the  claimants  to 
make  application  for  the  homestead  before  the  sale  takes  place.  Ex  parte 
atrobelt,  2  S.  C.  309.  The  judgment  creditors*  position  is  that  the  mortgage 
creditors  had  lien  upon  the  entire  interests  of  the  petitioners  In  the  lands  in 
question,  and  that  they  hsid  lien  only  on  the  excess  thereof  over  and  above  the 
homestead,  and  that  this  state  of  facts  prevents  the  case  of  one  creditor  having 
lien  upon  two  funds  of  a  common  debtor  with  other  creditors  having  lien  upon 
but  one  only,  and  they  invoke  the  well-established  equitable  doctrine  in  such 
cases  of  throwing  the  creditor  with  lien  on  the  two  funds  upon  that  fund  upon 
which  the  other  creditors  have  no  lien.  And  they  rely,  as  did  his  honor  be- 
low, upon  the  case  of  Bank  v.  Harbin,  supra.  That  case  is  somewhat  similar 
to  this  in  one  or  more  of  its  features,  and  yet  it  is  different  in  several  import- 
ant particulars,  as  will  be  seen  below.  It  is  similar  in  the  fact  that  there,  as 
here,  the  contest  was  between  a  debtor  and  his  Judgment  creditors  in  refer- 
ence to  a  claim  of  homestead  by  the  debtor  in  lands  upon  which  he  had  given 
a  mortgage  and  against  whom  judgments  had  been  obtained,  and  the  effort 
upon  the  part  of  the  Judgment  creditors  was  to  have  the  mortgages  satisfied 
out  of  the  homestead,  leaving  the  excess  of  the  lands  to  the  Judgments.  But 
it  differed  from  this  case  in  the  facts  that  there  the  debtor  own^  two  distinct 
tracts  known  by  different  names  upon  one  of  which  the  debtor  resided,  the 
other  being  near  by,  in  fact  adjoining;  and  further,  there  all  of  the  creditors 
were  before  the  court,  the  mortgagees  having  a  lien  upon  both  tracts,  and  the 
judgment  creditors  wjth  tbeir  liens  on  the  excess,  and  the  debtor,  who  made 
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his  applieatlon  before  the  rights  of  any  of  the  parties  had  been  adjudicated. 
Thus  there  were  two  classes  of  creditors, — one  with  a  lien  upon  two  funds  or 
sources  of  payment,  and  the  other  upon  one  only, — both  seeking  redress.  Un- 
der these  circumstances,  it  was  a  fit  case  for  the  application  of  the  double-fund 
doctrine,  and  the  court  very  properly  applied  it.  Here,  however,  there  has 
been  no  division,  and  the  lands  represented  by  the  proceeds  are  en  masse,  and 
the  mortgagees,  by  order  of  the  court  and  by  the  consent  of  all  parties,  have 
been  paid  off  and  their  mortgages  satisfied  and  canceled.  They  are  no  longer 
before  the  court;  the  only  parties  left  being  the  debtor  and  the  judgment  cred- 
itors. Such  being  the  state  of  things,  the  facts  proper  for  the  application  of 
the  two-fund  doctrine  are  wanting,  to- wit,  two  creditors,  one  with  a  lien  on 
two  funds  and  the  other  with  a  lien  upon  one  only;  instead  of  which  we  have 
the  ordinary  case  of  a  creditor  endeavoring  to  enforce  by  final  process  collec- 
tion of  his  claim  upon  property  of  his  debtor,  regardless  of  his  right  to  a  home- 
stead. We  cannot  assume  that  the  mortgagees  were  satisfied  out  of  the  pro- 
ceeds of  the  debtor's  homestead.  All  that  we  know  is,  that  they  have  been 
satisfied,  and  no  longer  have  any  claim  against  the  debtors,  and  that  the  judg- 
ment creditors  are  endeavoring  to  levy  their  executions  in  substance  upon  the 
property  now  belonging  to  the  debtors.  We  think  that  the  creditors,  hav- 
ing remained  silent  until  the  mortgages  were  satisfied  and  extinguished,  were 
too  late  in  invoking  the  double-fund  doctrine,  and  that  now  when  there  are 
no  rights  before  the  court  to  be  adjudicated,  except  that  of  the  ordinary  claims 
of  creditors  and  debtor,  there  is  no  room  for  the  equitable  principle  suggested. 
This  conclusion  is  based  upon  the  authority  of  Bx  parte  Kurz,  24  S.  C.  468. 
In  that  case  the  debtor,  whose  widow  was  claiming  the  homestead,  died  in 
possession  of  land  which  he  held  under  a  contract  of  purchase^  no  title  having 
been  executed.  His  judgment  creditors  attempted  to  throw  the  vendor  upon 
so  much  of  the  land  as  covered  the  homestead  claimed  by  the  widow,  on  the 
two-fund  doctrine.  This  court  held  that  the  facts  did  not  present  a  case  of 
two  funds.  The  debtor  not  having  titles,  the  general  creditors  had  no  lien 
on  the  land  until  the  purchase  money  was  paid;  and  the  moment  that  was 
done,  the  vendor  was  out  of  the  way.  his  claim  having  been  satisfied,  and  no 
creditor  was  left,  except  the  judgment  creditor,  with  a  single*  fund,  to- wit, 
the  excess  of  the  land  after  the  vendor  was  paid.  Under  these  circumstances, 
the  homestead  was  adjudged  to  the  widow.  So  here,  the  mortgage  creditors 
having  been  paid,  and  being  out  of  the  way  before  the  contest  as  to  the  home- 
stead arose,  there  seems  to  us  to  be  but  one  class  of  creditors,  and  but  one 
fund,  before  the  court.  The  t  wo-f  u  nd  doctrine  being  inapplicable,  for  the  rea- 
sons given,  we  think  the  doctrine  of  subrogation,  which  is  but  an  auxiliary 
doctrine  in  such  cases,  is  also  inapplicable.  It  is  the  judgment  of  this  court 
that  the  judgment  of  the  circuit  court  be  reversed,  and  the  case  be  remanded 
for  such  further  proceedings  as  may  be  necessary, 

McIV£R  and  McGowANy  JJ.»  coucun 


(28  s.  c.  247)  Welch  v.  Glbason. 

(Supreme  Cov/rt  of  South  Carolina.    March  30, 1888.) 

Larcbitt— Rbtbktion  of  Alleged  Stolen  Monet  bt  Justiob— Action  to  Recotbr. 
In  an  action  against  a  justice  to  recover  money  taken  from  plaintiff  under  a  charge 
of  larceny,  there  was  no  evidence  to  identify  the  money  so  held  with  that  stolen, 
and  no  evidence  that  a  criminal  suit  for  the  same  offense  was  pending  against  an 
other  suspected  party  from  whom  plaintiff  received  the  money.  Held^  that  plain- 
tiff having  proved  the  charge  agamst  him  groundless,  and  being  discharged  f roD>^ 
custody,  is  entitled  to  a  return  of  the  money. 

Appeal  from  conuaon  pleas  circuit  court  of  Charleston  county. 
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Action  by  Ephratm  Welch,  plaintiff  and  respondent,  against  P.  E.Gleason, 
defendant  and  appellant,  to  recover  money  held  by  the  defendant  as  justice 
under  a  charge  of  larceny. 

John  Wingate,  for  appellant.    /.  M,  Freeman,  for  respondent. 

McIyer,  J.  The  defendant  in  this  action,  as  trial  j  ustice,  upon  the  affidavit 
of  one  Allen  Green,  issued  a  warrant  against  the  plaintiff  herein,  charging  him 
with  larceny  of  three  bills  of  ten  dollars  each,  one  bill  of  five  dollars,  and  tliree 
silver  dollars,  of  the  currency  and  coin  of  the  United  States.  Welch  was  arrested 
under  this  warrant,  and  carried  before  Trial  Justice  Gleason,  when  the 
money  sued  for  in  this  action  was  taken  from  him  and  retained  by  said  trial 
justice.  Upon  a  preliminary  examination  the  case  was  dismissed,  and  the 
said  Welch  discharged  from  custody.  Upon  that  examination  it  appeared 
that  the  money  taken  from  Welch,  and  retained  by  the  trial  justice,  had  been 
placed  in  his  hands  by  one  Emily  Tention,  who,  from  some  circumstances 
mentioned  at  the  preliminary  examination,  was  suspected  of  having  stolen 
the  money,  which  she  placed  in  Welch's  hands,  from  the  said  Alien  Green. 
There  was  no  testimony  identifying  the  money  taken  from  Welch  with  that 
stolen  from  Green,  After  Welch  *s  discharge  he  commenced  this  action  against 
Mr.  Gleason  tofrecover  possession  of  the  money  taken  from  him  while  under 
arrest,  which  was  tried  before  the  judicial  trial  justice,  who  rendered  judg- 
ment in  favor  of  the  plaintiff,  and  from  that  judgment  defendant  appealed  to 
the  circuit  court,  where  the  appeal  was  dismissed,  and  the  judgment  of  the 
judicial  tiial  justice  was  affirmed.  The  defendant  now  appeals  from  the 
judgment  of  the  circuit  court  upon  the  following  grounds:  "(1)  Because 
the  circuit  jud^e  should  have  decided  that  the  court  of  judicial  trial  jus- 
tice had  no  jurisdiction,  after  it  had  (been)  proved  that  the  personal  prop- 
erty in  dispute  was  held  by  the  defendant  as  trial  justice,  the  same  hav- 
ing been  delivered  to  him  as  stolen  property,  and  that  the  court  of  general 
sessions,  having  jurisdiction  of  the  criminal  action  pending,  had  jurisdiction 
of  the  property  in  his  hands  as  trial  justice.  (2)  Because  the  said  judge 
should  have  decided  that  until  the  criminal  action  against  Emily  Tention, 
charged  with  Ihe  larceny  of  the  property  described  in  the  pleadings,  had  been 
concluded,  the  defendant,  as  trial  justice,  was  entitled  to  retain  possession  of 
the  property  described  in  the  pleadings,  and  the  complaint  herein  should  have 
been  dismissed." 

It  seems  to  us  that  these  grounds  of  appeal  are  based  solely  upon  a  fact 
which  nowhere  appears  in  the  *'case,"  to-wit,  that  a  criminal  action  was 
pending  against  Emily  Tention  for  the  larceny  of  the  money  in  question. 
There  is  no  testimony  that  any  such  action  was  ever  commenced,  and  cep> 
tainly  none  that  it  was  pending  when  the  present  action  was  instituted.  No 
affidavit  or  warrant  charging  Emily  Tention  with  the  larceny  was  offered  in 
evidence,  and  no  witness  testified  that  any  such  affidavit  had  been  made  or 
any  such  warrant  had  been  issued.  The  utmost  that  can  be  said  is  that,  in 
the  course  of  the  preliminary  examination  of  the  charge  made  against  Welch, 
a  suspicion  was  expressed  that  Emily  had  stolen  the  money;  but,  as  the  judi- 
cial trial  justice  very  properly  held,  there  was  no  sufficient  evidence  that 
Emily  had  stolen  the  money,  and  not  a  particle  of  testimony  identifying  the 
money  taken  from  Welch  with  the  money  which  Green  alleged  had  been 
stolen  from  him.  But  even  granting  that  there  was  testimony  tending  to 
show  that  Emily  Tention  had  stolen  Green's  money,  there  was  certainly  no 
testimony  that  any  criminal  proceeding  was  pending,  or  had  ever  been  com- 
menced, against  Emily  Tention,  and  hence  the  grounds  of  appeal  have  no 
support  in  fact.  The  charge  against  Welch  having  been  dismissed,  the  court 
of  sessions  never  acquired  any  jurisdiction  of  that  case,  and,  as  we  have  said, 
none  other  was  pending,  so  far  as  the  testimony  shows.  It  is  true  that  this 
fundamental  fact  is  stated,  or  rather  assumed,  in  the  defendant's  grounds  of 
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appeal  from  the  judgment  of  the  judicial  trial  justicoi  and  is  again  assumed 
in  the  grounds  of  appeal  from  the  judgment  of  the  circuit  court,  and  still 
again  stated  in  the  argument  of  appellant's  counsel;  but,  as  we  have  repeat- 
edly had  occasion  to  say,  this  court  cannot  rest  its  judgment  upon  any  fact 
stated  in  argument,  or  in  the  exceptions,  unless  such  fact  also  appears  in  the 
"case'*  as  prepared  for  argument  here,  for  the  very  obvious  reasons  which 
have  been  stated  in  previous  cases,  and  which  need  not,  therefore,  be  repeated 
here.  State  v.  Wilder,  13  S.  C.  347;  Moore  v.  Farkei',  Id.  489;  Sheriff  v. 
Welhom,  14  S.  C.  487;  Scott  v.  Alexander,  23  S.  C.  125;  Hubbard  v.  Mills, 
25S.C.  504.   . 

In  the  absence,  therefore,  of  this  fundamental  fact,  it  is  quite  clear  that 
neither  of  the  grounds  of  appeal  can  be  sustained,  for  the  legal  question  which 
those  grounds  purport  to  raise  is  without  the  testimony  necessary  to  present  it 
in  such  a  practical  form  as  would  justify  this  court  in  undertaking  to  decide 
it.  It  seems  to  us»  therefore,  that  the  case,  as  presented  by  the  testimony, 
amounts  simply  to  this:  that  the  plaintiff  was  arrested  under  a  charge  of  lar- 
ceny, and,  wlien  carried  before  the  defendant  as  a  trial  justice,  money  found 
in  his  possession  was  taken  from  him,  and  delivered  to  the  trial  justice;  but 
when  the  charge,  upon  investigation,  proved  to  be  groundless,  and  he  was 
discharged  from  custody,  he  was  clearly  entitled  to  a  return  of  the  money. 
The  defendant  doubtless  acted  in  good  faith,  under  an  honest,  but  mistaken, 
belief  as  to  his  duty  in  the  premises,  and  this  is  manifestly  the  view  taken  by 
the  circuit  judge,  from  the  fact  that  he  has  relieved  him  from  the  payment  of 
costs.  But  while  this  is  tlie  case,  he  is  nevertheless  liable  to  the  plaintiff  for 
the  amount  of  the  money  taken  from  him,  even  though  it  was  done  with  the 
best  of  motives. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  G.  J.,  and  McGowan,  J.,  concur. 


(28  S.  C.  607) 

Butler  v.  Washington  et  ai. 
(Supreme  Court  of  Soutf^  CaroUna.    March  20, 188S.) 

MoBTGAOBS— Action  to  Foreclose— Lapsb  ov  Timb. 

In  action  of  foreclosure,  the  mortgagee  failed  to  offer  in  evidence  the  mortgage,  or 
explain  its  absence,  had  rested  silently  for  13  years  without  making  any  claim  upon 
it,  and  began  this  action  after  a  chance  discovery  in  the  record  of  uie  mortgage  un 
satisfied.    Held,  a  finding  that  the  mortgage  is  satisfied  will  not  be  disturbed. 

Appeal  from  common  pleas  circuit  court  of  Bichland  county;  Presslet, 
Judge. 

Action  against  Winnie  T.  Washington  and  George  W.  Parker,  defendants, 
to  foreclose  a  mortgage.  Plaintiff,  Eben  Butler,  appeals  from  judgment  of 
dismissal. 

A,  C\  Moore,  for  appellant.    Clark  A  Muller,  for  respondents. 

Simpson,  G.  J.  In  this  case  the  appellant  sought  to  foreclose  a  mortgage, 
which  he  claimed  to  hold  on  a  certain  lot  situate  in  the  city  of  Columbia,  exe- 
cuted by  one  Thomas  A.  Gamer,  since  deceased,  on  the  15th  of  September, 
1873,  and  given  to  secure  a  certain  bond  for  $200,  dated  on  the  same  day,  with 
Interest  at  $5.60  per  month;  which  was  recorded  on  2d  day  of  April,  1874. 
After  the  execution  of  this  mortgage,  the  said  lot  was  sold  by  Garner  to  one 
Harriet  Bond,  who  held  a  senior  mortgage  upon  it,  who  on  7th  of  October, 
1885,  sold  to  the  defendant  George  W.  Parker,  and  who  on  12th  of  May,  1886, 
sold  to  the  defendant  Washington.     His  honor,  the  circuit  judge,  who  heai-d 
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the  case,  upon  testimony  taken  before  him,  found,  first,  as  matter  of  fact,  that 
the  mortgage  of  appellant  had  been  satisfied,  which  was  sufficient  to  dismiss 
the  complaint.  But,  upon  the  request  of  plaintiff's  attorney,  he  further  de- 
cided the  legal  question  which  had  been  raised  in  the  case,  to-wit,  whether 
the  recording  of  appellant's  mortgage  out  of  time,  as  it  had  been,  was  con- 
structive notice  to  the  defendant,  George  W.  Parker,  who  did  not  have  actual 
notice  of  said  mortgage;  his  honor  saying:  '*Let  it  be  considered  that  this  is 
not  a  contest  between  two  mortgages.  It  may  be  that  under  the  act  of  1698 
a  mortgage  recorded  after  the  time  would  be  constructive  notice  to  a  subse- 
quent mortgagee,  if  his  mortgage  was  taken  after  the  record  of  the  first  mort- 
gage, but  Parker  is  a  purchaser  for  valuable  consideration,  and  his  case  is 
under  the  act  of  1843,  and  so  a  previous  mortgage  recorded  after  the  legal 
time  is  not  conptructive  notice  to  him."  The  complaint  was  ordered  and  ad- 
judged to  be  dismissed.  The  appellant  excepts  to  the  ruling  of  his  honor  as 
to  the  admission  of  certain  testimony,  wliich,  according  to  our  view  of  the 
case,  need  not  be  considered,  as  we  think  the  judgment  below  must  be  affirmed, 
without  regard  to  the  competency  of  the  testimony  referred  to.  The  impor* 
tant  exception  of  the  appellant,  and  the  one  which  meets  us  at  the  threshold, 
is  that  which  alleges  error  to  the  finding  of  fact  of  his  honor  on  the  question 
of  payment.  If  his  honor  was  correct  in  said  finding,  or  if  under  the  long- 
established  rule  we  must  so  regard  it,  that  at  once  ends  the  case;  rendering 
it  wholly  unnecessary,  and  perhaps  improper,  for  us  to  consider  and  adjudi- 
cate the  very  interesting  question  of  law  suggested,  and  decided  by  the  court 
below,  at  the  request  of  appellant's  attorney,  which,  in  the  view  suggested, 
becomes  an  abstract  question  in  this  case.  If  his  honor's  finding  in  this  re- 
spect, however,  should  be  overruled,  then  the  question  raised  would  be  di- 
rectly involved,  and  it  would  be  our  duty  to  proceed  to  its  adjudication;  and 
under  the  hope  of  overruling  said  finding  of  fact  the  counsel,  no  doubt,  re- 
quested a  decision  below. 

The  experience  of  the  courts  in  the  administration  of  justice  has  vindicated 
the  principle  that  upon  questions  of  fact  the  tribunal,  whether  it  be  a  jury  or 
a  judge,  charged  with  the  duty  of  resolving  the  facts  with  the  witnesses  be- 
fore them,  etc.,  should  not  be  overruled  in  the  findings  made  by  a  court  of  last 
resort,  unless  there  be  clear  error,  made  apparent  by  either  the  absence  of  all 
testimony,  or  the  overbearing  weight  thereof,  leading  to  a  different  conclusion. 
There  must  be  an  end  somewhere,  to  contested  facts;  and  though  the  rule 
adopted  may  possibly  sometimes  defeat  the  right,  yet,  as  a  general  rule,  it  has 
been  found  wise  and  beneficial,  and  is  uniformly  enforced  by  all  courts  of  last 
resort,  when  entitled  to  review  the  facts.  Acting  under  this  rule,  we  have 
carefully  examined  the  testimony  reported,  and  we  cannot  say  that  the  find- 
ing of  his  honor  is  without  support. 

The  appellant  came  into  court  without  the  mortgage  and  the  bond.  The 
parties  most  interested  at  the  time  of  the  execution  of  these  papers  were  dead. 
Thirteen  years  had  elapsed  from  their  date.  The  appellant  was  unable  or  did 
not  give  any  explanation  accounting  for  the  absence  of  said  papers.  It  was 
in  evidence  that  when  Harriet  Bond  bouglit  the  land  from  Garner  she  knew 
of  appellant's  mortgage,  and  she  gave  about  what  her  own  mortgage  and  that 
of  appellant  called  for,  after  having  a  conversation  with  appellant,  or  being 
shown  his  mortgage.  After  this  appellant  was  silent,  making  no  claim  upon 
any  one,  until  some  13  years  had  passed,  when  this  proceeding  was  commenced, 
growing,  as  it  appears,  out  of  an  examination  of  the  records,  for  another  pur- 
pose, when  appellant's  mortgage  was  found  recorded,  and  no  entry  of  satis- 
faction thereon.  With  these  facts  and  circumstances  before  the  court,  we 
cannot  say  that  the  inference  of  payment  drawn  by  his  honor  was  altogether 
unwarranted.  As  we  have  said  above,  the  testimony  involved  in  appellant's 
exceptions  upon  that  subject  had  no  reference  to  this  finding  of  fact  by  his 
honor. 
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It  is  the  Judgment  of  this  court  that  the  judgment  of  the  cirouit  court  be 
affirmed,  upon  the  ground  stated  hereinabove. 

MgIyeb  aivi  McGowAK»  JJ.»  concur^ 

(28  S.  C.  88)  : 

Nkw  Home  Se\¥ing-Maoh.  Go.  o.  Wray  et  ah 
iSw^efme  Court  of  South  CcnvUna,    February  17, 1888.) 

I.  OECEir— FaLSB  RBFRE8ENTATION9— FrAUDULBNT  Ck>NyETANCES— MISJOINDER. 

A  complaint  aUe^ed  a  sale  of  sewing-machines  to  defendant  A.,  promissory  notes, 
deecribea,  being  given  in  payment;  that  credit  was  obtained  hr  false  representa- 
tions and  through  a  letter  from  defendant  B.,  obligating  himself  to  pay  the  indebt- 
edness; that  A.,  having  fraudulently  assigned  to  B.  certain  accounts,  absconded; 
that  B.,  after  paying  part  of  A^s  debts,  fraudnleiEitly  retained  these  accounts  and 
the  gooas  left  by  A.  to  nls  own  use ;  that  A.  obtained  additional  credit  bv  represent- 
ing Himself  as  owner  of  certain  land,  which  was  afterwards  fraudulently  conveyed 
to  B.  without  consideration.  Held,  that  the  complaint  is  not  demurrable  on  the 
ground  of  misjoinder  of  causes  of  action,  a  cause  of  action  not  being  stated  against 
B.,  and  plaintiff  being  entitled  on  the  facts  admitted  by  demurrer  to  a  judgment 
against  A.  for  the  amount  of  the  notes. 
8.  Venue  in  Civil  Cases— AonoN  for  DBCBrr— Fraudulent  Convxtancb  of  Land. 

Where  a  complaint,  after  stating  a  cause  of  action  against  A.,  based  on  a  sale  of 
sewing-machines  for  which  credit  was  given,  states,  for  the  purpose  of  showinff 
false  representions  at  the  time  of  the  sale,  that  A.  has  since  fraudulently  conveyea 
land  situated  in  an  adjoining  county  to  his  co-defendant,  without  consideration,  the 
complaint  not  seeking  to  set  aside  the  conveyance,  nor  stating  facts  sufficient  for 
that  purpose,  does  not  state  a  cause  of  action,  which  must  be  tried  under  the  Code 
in  the  county  in  which  the  land  is  situated. 
8.  Pleading — Demurrer— Ovbbbulino  of— Right  to  Answer. 

A  demurrer  to  a  complaint  was  overruled.  The  court  granted  plaintiff  leave  to 
amend  the  complaint,  and  gave  defendant  time  to  answer  the  amended  complaint. 
HeldL  that  under  Code  8.  C.  %  198,  defendant  was  entitled  to  answer  the  original 
complaint,  upon  terms,  the  demurrer  being  made  in  good  faith. 

Appeal  from  common  pleas  circuit  court  of  Chester  county;  J.  J.  Norton, 
Judge. 

Plaintiff,  the  New  Home  Sewing-Machine  Company,  fiied  against  E.  G.,  J. 
A.  L.,  and  C.  P.  Wray  the  following  complaint: 

"The  above  plaintiff,  complaining  of  the  above  defendants,  alleges  and 
shows: 

"(1)  That  the  plaintiff  is  a  body  corporate  and  politic  under  arid  in  pursu- 
ance of  the  general  law  of  the  commonwealth  of  Massachusetts,  and  an  act 
amendatory  thereto  passed  and  enacted  by  the  legislature  of  said  state  on  the 
26th  day  of  January,  A.  D.  1882. 

"(2)  That  during  the  year  1882  the  defendant  E.  G.  Wray  purchased  from 
the  plaintiff  a  large  number  of  sewing-machines,  and  thereby  became  indebted 
at  various  times  to  the  plaintiff  in  the  following  amounts,  to* wit:  (a)  Two 
hundred  and  nineteen  ($219.00)  dollars,  for  which  he  made  and  executed  to 
the  plaintiff  his  seiil-note  dated  Bichburg,  8.  C,  April  13, 1885,  payable  the 
1st  November,  1885,  with  interest  at  seven  per  cent,  per  annum  from  matu- 
rity, and  ten  per  cent,  costs  of  collection ;  that  several  payments  have  been 
made  on  said  note,  to-wit,  on  November  24, 1885,  $50;  on  November  25, 1885, 
$25;  on  December  11,  1885, '$25;  and  on  December  15,  1885,  $65;  that  there 
is  now  due  and  unpaid  thereon,  $77.44.  (6)  Five  hundred  and  tiiirty-five 
($535.00)  dollara,  for  which  he  made  and  executed  to  the  plaintiff  his  seal- 
note  dated  Richburg,  S.  C,  June  11,  1885,  payabi.e  Ist  December,  1885,  witii 
interest  at  seven  per  cent,  per  annum  from  maturity,  and  ten  per  cent,  costs 
of  collection;  that  six  hundred  98-100  ($600.98)  is  now  due  and  unpaid 
thereon,  (c)  Five  hundred  and  thirty-five  ($535.00)  dollars,  for  which  he 
made  and  executed  to  the  plaintiff  his  seal-note  dated  Hichburg,  S.  C,  June 

II,  1885,  payable  December  25,  1885,  with  interest  at  seven  per  cent,  per  an- 
num from  maturity,  and  ten  per  cent,  costs  of  collection;  that  six  hundred 
and  t\\y}  50-100  ($602.50)  dollars  is  now  due  and  unpaid  thereon,     (d)  Two 
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hundred  and  twenty-five  ($225.00)  doUars,  for  which  he  made  and  executed 
his  seal-note  dated  Richburg,  S.  C,  September  7, 1885,  payable  December  15. 

1885,  with  interest  at  seven  per  cent,  per  annum  from  maturity,  and  ten  per 
cent  costs  of  collection;  that  two  hundred  and  flfty-six  25-100  ($256.25)  dollars 
is  now  due  and  unpaid  thereon,  (e)  Two  hundred  ($200)  dollars,  for  which  he 
made  and  executed  to  the  plaintiff  his  seal-note  dated  Bichburg,  S.  C,  Sep- 
tember 7, 1885,  payable  January  1,  1886,  with  interest  at  seven  per  cent,  per 
annum  from  maturity,  and  ten  per  cent,  costs  of  collection:  that  two  hundred 
and  twenty-seven  80-100  ($227.80)  dollars  is  now  due  and  unpaid  thereon. 
(/)  Eighty-five  ($85)  dollars,  for  which  he  made  and  executed  to  the  plain- 
tiff his  seal-note  dated  Bichburg,  S.  C,  October  2,  1885,  payable  January  1, 

1886,  with  seven  per  cent,  per  annum  from  maturity,  and  ten  per  cent,  costs 
of  collection;  that  ninety-four  95-100  ($94.95)  dollars  is  now  due  and  owing 
and  unpaid  thereon. 

"  (3)  That  none  of  said  notes  were  paid  at  maturity,  and  the  costs  of  collect- 
ing the  same  is  ten  per  cent,  of  the  face  amount  of  said  notes. 

''(4)  The  entire  amount  now  due  and  unpaid  on  the  said  notes,  including 
interest  and  ten  per  cent,  for  collecting  the  same,  is  eighteen  hundred  and 
sixty,  ($1,860,)  which  the  defendants  refuse  to  pay. 

"(6)  The  defendant  J.  A.  L.  Wray  bound  and  obligated  himself  to  pay  said 
indebtedness  evidenced  by  said  seal-notes  by  and  through  his  letter  directed 
and  addressed  to  the  defendant  E.  G.  Wray  before  the  said  indebtedness  was 
incurred,  and  the  said  notes  were  made  and  executed,  which  letter  the  said 
£.  G.  Wray  read  to  the  plaintiff's  agent,  D.  N.  Durham.  On  the  strength  of 
said  letter  and  other  representations  of  the  said  E.  G.  Wray  to  said  agent,  the 
plaintiff  was  induced  and  consented  and  did  sell  and  deliver  the  sewing-ma- 
chines aforesaid  to  the  said  E.  G.  Wray,  and  accepted  his  said  notes  therefor, 
and  would  not  have  otherwise  given  credit  to  the  said  E.  6.  Wray. 

"(6)  The  defendant  E.  G.  Wray,  after  receiving  the  sewing-machines,  sold 
the  most  of  them,  and  received  payment  therefor,  and  afterwards,  to- wit,  on 
or  about  the  26th  December,  1885,  made  the  following  assignment  to  his  fa- 
ther, J.  A.  L.  Wray,  defendant  aforesaid,  a  resident  of  the  state  of  North  Car- 
olina, to-wit:  ^ 

'*1885.  Dec.  For  and  in  consideration  ol  the  sum  of  one  thousand  three 
hundred  and  forty-eight  dollars  and  thirty-six  ^ents  I  have  this  day,  and  do 
by  these  presents  assign  and  deliver  to  Mr.  J.  A.  L.  Wray  the  foregoing  ac- 
counts, amounting  to  thirteen  hundred  and  forty-eight  36-100  dollars,  with  all 
the  rights  to  collect  and  use  the  same;  I  having  received  full  satisfaction  there- 
for. E.  G.  Wray. 

''Dec.  26,  1885. 

"In  the  presence  of  John  G.  Maoill,  Trial  Justice. 
— And  a  schedule  of  accounts  was  thereto  appended  amounting  to  thirteen 
hundred  and  forty-eight  36-100  dollars. 

"(7)  That  long  previous  to  and  at  the  time  of  making  the  said  assignment 
the  said  E.  G.  Wray  was  a  resident  of  Bichburg,  S.  C,  in  Chester  county,  and 
he  conducted  a  mercantile  business  in  hollow- ware,  sewing-machines,  etc., 
and  immediately  after  making  the  foregoing  assignment  he  absconded  and  se- 
cretly departed  from  this  state  to  parts  unknown,  leaving  within  Chester 
county  the  aforesaid  accounts  assigned,  and  all  his  goods  and  chattels,  in- 
cluding stoves,  hollow-ware,  tin-smith  tools,  and  other  articles. 

"(8)  That  the  defendant  J.  A.  L.  Wray  did  take  into  his  possession  the  said 
accounts  mentioned  in  said  appended  scliedule  under  said  assignment,  and  did 
deliver  the  same  to  his  agent  at  Bichburg,  specially  appointed  for  that  pur- 
pose, together  with  all  other  goods  and  chattels  belonging  to  the  said  E.  G. 
Wray,  his  son.  in  Chester  county. 

"(9)  That  the  said  J.  A.  L.  Wray,  after  taking  possession  of  the  said  goods 
and  cnattels  of  the  said  E.  G.  Wray,  did  inquire  for  the  creditors  of  E.  G. 
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Wray,  and  did  pay  in  full  all  the  indebtedness  of  the  said  E.  G.  Wray,  due  and 
and  unpaid  at  Richburg,  S.  G. 

"(10)  That  the  said  J.  A.  L.  Wray  retains  possession  of  the  said  goods  and 
chattels  aforesaid  within  Chester  county  and  said  state,  except  a  number  of 
aforesaid  sewing-machines,  which  he  shipped  to  his  son  Charles  P.  Wray,  one 
of  the  said  defendants,  at  Bichburg,  S.  C,  which  said  sewing-machines  the 
said  Charles  P.  Wray  took  possession  of  and  appropriated  to  his  own  use. 

'*(11)  That  the  said  assignment  was  without  consideration  and  fraudulent, 
und  was  made  to  delay  and  hinder  the  creditors  of  the  defendant  E.  G.  Wray, 
which  was  well  known  to  J.  A.  L.  Wray  and  Charles  P.  Wray  when  they  took 
possession  of  and  conveited  to  their  own  use  thereunder  as  aforesaid  the  goods 
and  chattels  of  the  said  E.  G.  Wray. 

"(12)  This  plaintiff  shows  to  this  court:  First,  That  a  short  time  prior 
to  the  aforesaid  assignment,  the  defendant  E.  G.  Wray  was  a  joint  tenant  in 
fee-simple  with  defendant  Charles  P.  Wray  of  a  certiiin  plantation  or  tract 
of  land  in  the  county  of  Fairfield  and  state  aforesaid,  the  same  being  the 
only  tract  of  land  In  which  the  said  E.  G.  Wray  has  or  owns  any  interest 
within  the  said  county  of  Fairfield;  that  the  said  interest  in  said  tract  of  land 
had  been  paid  for  in  full,  as  this  plaintiff's  aforesaid  agent  was  informed  by 
the  said  Charles  P.  Wray,  and  the  said  interest  in  the  same  was  worth  twenty- 
five  hundred  ($2,500)  dollars.  Second.  That  upon  the  said  information  from 
the  said  Charles  P.  Wray  this  plaintiff  was  induced  to  credit  and  did  give 
credit  to  the  said  E.  G.  Wray,  and  thereon  did  extend  and  enlsgrge  the  credit 
of  the  said  E.  G.  Wray,  who  was  unmarried  at  that  time,  by  accepting  the 
aforesaid  notes.  Third.  That  the  defendants  J.  A.  L.  Wray  and  Charles  P. 
Wray  have,  by  collusion  with  each  other  and  witij  E.  G.  Wray,  by  misrepre- 
sentations and  misleading  th«  plaintiff  to  credit  the  defendant  E.  G.  Wray, 
by  informing  the  plaintiff  that  the  said  E.  G.  Wray  had  paid  for  the  land  be- 
fore mentioned,  by  having  the  said  land  transferred  and  conveyed  witjiout 
consideration  to  the  said  Charles  P.  Wray  after  the  said  E.  G.  AVray  had  con- 
tracted and  incurred  the  aforesaid  indebtedness  with  plaintiff,  which  was 
well  known  to  them,  all  which  the  defendants  did  with  the  intention  to  de- 
fraud and  dehiy  and  hinder  the  creditors  of  the- said  E.  G.  Wray.  Wherefore, 
the  plaintiff  demands  judgment:  (1)  That  thedefendants  J.  A.  L.  Wray  and 
Charles  P.  Wray  account  to  the  plaintiff  for  the  proceeds  of  the  sale  of  all  the 
goods  and  chattels  formerly  belonging  to  said  E.  G.  Wray,  which  they  took 
into  their  possession,  or  an  amount  equal  to  the  value  thereof;  (2)  that  the 
plaintiff  be  allowed  to  enter  judgment  against  all  the  said  defendants  for  the 
sum  of  eighteen  hundred  and  sixty  dollars,  with  costs  of  this  action,  and  such 
other  and  further  relief  as  the  court  may  in  its  power  grant. 

"Henry  &  Gage,  Plaintiff's  Attorneys."    - 

DEMURRER  BY  DEFENDANT,  C.  P.  WRAY. 

"The  defendant  Charles  P.  Wray,  by  Hemphills  &  Brice,  his  attorneys, 
comes  and  demurs  to  the  complaint  herein  upon  the  ground  that  it  appears 
upon  the  face  of  the  complaint;  that  several  causes  of  action  have  been  im- 
properly united  in  said  complaint;  the  first  six  being  actions  upon  six  differ- 
ent contracts  between  the  plaintiff  and  the  defendant  E,  G.  Wray ;  the  sev- 
enth being  an  action  against  the  defendant  J.  A.  L.  Wray  upon  an  alleged 
guaranty  or  promise  to  pay  the  debts  of  E.  G.  Wray  to  the  plaintiff;  the 
eighth  being  an  action  against  the  defendants  J.  A.  L.  Wray  and  E.  G.  Wray 
to  set  aside  an  alleged  fraudulent  assignment  from  the  said  E.  G.  Wray  to 
said  J.  A.  L.  Wray;  and  the  ninth  being  an  action  against  all  the  defendants 
for  deceit  and  misrepresentation,  or  an  action  to  set  aside  as  fraudulent  and 
void  an  alleged  conveyance  of  land  in  Fairfield  county  from  the  said  E.  G. 
Wray  to  said  C.  P.  Wray.  This  defendant  further  demurs  to  the  ninth  cause 
of  action  stated  in  the  twelfth  paragraph  of  said  complaint  upon  the  ground 
that  it  appears  upon  the  face  of  the  complaint  that  the  court  has  no  juristic- 
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tion  of  the  subject  of  the  action,  in  that  the  plaintiff  seeks  to  set  aside  an  al- 
leged fraudulent  conveyance  of  land  lying  and  situate  in  Fairfield  county  to 
the  said  Charles  P.  Wray  from  the  said  £.  G.  Wray,  in  an  action  in  the  com- 
mon pleas  for  Chester  county.  Wherefore  this  defendant  demands  Judgment 
that  the  complaint  be  dismissed  as  to  all  the  defendants,  with  costs. 

"Hemphills  &  Brioe,  Attorneys  for  defendant  0.  P.  Wray. 

**!,  A.  G.  Brice»  one  of  the  attorneys  for  the  defendant,  Charles  P.  Wray, 
in  the  above-entitled  action,  do  hereby  certify  that  the  foregoing  demurrer  is 
made  in  good  faith,  that  the  same  is  meritorious,  and  is  not  intended  for  delay. 

**  Cheater,  8.  C,  15th  Jan.,  1887.  A.  G.  Bkick." 

The  defendants  J.  A.  L.  Wray  and  £.  G.  Wray,  by  HemphUls  &  Brice,  their 
attorneys,  answered  separately,  each  denying  all  the  material  allegations  of 
the  complaint.  The  demurrer  of  Charles  P.  Wray  was  heard  by  his  honor 
Judge  J.  J.  Norton  at  the  June,  1887,  term  of  court  for  Chester  county,  and 
the  following  opinion  and  decree  filed: 

"This  case  was  heard  by  me  upon  a  demurrer  by  the  defendant  Charles  P. 
Wray,  wherein  he  demands  judgment  that  the  complaint  be  dismissed  as  to 
all  the  defendants,  with  costs.  His  grounds  of  demurrer  are — First,  that  sev- 
eral causes  of  action  have  been  improperly  united  in  said  complaint;  and,  see- 
ond,  that  the  twelfth  paragraph  of  the  complaint  states  a  cause  of  action  of 
which  the  court  has  no  jurisdiction, — this  ground  applying  only  to  this  para- 
graph. The  scope  of  the  complaint  is  to  charge  the  defendants  jointly  with  a 
debt  contracted  by  £.  G.  Wray  with  plaintiff  at  sundry  times  during  the  year 
1885,  and  payable  at  sundry  later  periods,  the  latest  being  1st  January,  1886. 
The  complaint  alleges  as  the  grounds  for  such  charge  that  $1,860  are  due  and 
unpaid  on  said  notes,  and  that  the  defendants  have  colluded  together  in  the 
fraudulent  disposition  of  certain  property  of  the  defendant  £.  G.  Wray;  and 
states  as  facts  establishing  the  fraud  that  £.  G.  Wray  assigned,  without  con- 
sideration, to  J.  A.  L.  Wray,  $1,348.36-100  of  accounts,  and  absconded;  that 
J.  A.  L.  Wray  took  and  retains  possession  thereof  and  of  other  goods  and 
chattels  left  by  E.  G.  Wray,  except  some  sewing-machines,  which  he  delivered 
to  C.  P.  Wray;  that  at  the  time  both  J.  A.  L,  Wray  and  C.  P.  Wray  knew  the 
assignment  to  be  fraudulent;  that  J.  A.  L.  Wray  and  C.  P.  Wray  procured 
from  E.  G.  Wray  a  deed  to  C.  P.  Wray,  without  consideration,  for  $2,500 
worth  of  land.  The  complaint  alleges  that  J.  A.  L.  Wray,  by  a  letter  directed 
to  E.  G.  Wray  and  read  to  plaintiff,  obligated  himself  to  pay  said  indebted- 
ness. This  is  a  mere  conclusion  of  law,  sufficient,  perhaps,  for*  the  pleader's 
pui-pose  in  this  action,  but  insufficient  to  charge  the  defendant  J.  A.  L.  Wray 
as  a  guarantor.  If  that  had  been  his  purpose  he  would  have  set  out  the  letter 
either  f>erhatim  or  according  to  its  legal  effect,  and  would  have  alleged  notice 
by  plaintiff  to  J.  A.  L.  Wray  of  its  acceptance.  Sollee  v.  Muegy,  1  Bailey, 
620.  As  set  out  the  allegations  do  not  constitute  a  cause  of  action.  The 
complaint  also  alleges  that  C.  P.  Wray  informed  plaintiff  that  E.  G.  Wray 
had  and  had  paid  for  the  land,  of  the  fraudulent  conveyance  of  which  it  com- 
plains. Not  being  contradicted,  the  statement  by  C.  P.  Wray  will  be  taken  as 
true,  and  furnishes  no  ground  of  action.  The  complaint  alleges  in  general 
terms  that  defendants  misrepresented  to  and  misled  the  plaintiff,  and  thereby 
obtained  credit  from  it  for  £.  G.  Wray,  but  no  fact  is  stated  bearing  on  such 
allegation.  Without  allegations  of  fact  these  conclusions  are  not  sufficient  to 
constitute  a  cause  of  action.  The  notes  set  out  in  the  complaint  are  not  csiuses 
of  action  in  a  suit  like  this,  but  are  necessarily  set  out,  as  if  it  had  been  for 
the  foreclosure  of  a  mortgage  given  to  secure  them.  An  insufficiently  pleaded 
cause  of  action  does  not  render  a  complaint  liable  to  demurrer  on  the  ground 
of  misjoinder  of  inconsistent  causes  of  action.  It  follows  from  these  views 
that  the  first  ground  of  demurrer  must  be  overruled.  Bliss,  Code  PI.  g  110; 
Waito.  Code,  134,  207;  2  Til).  &  S.  Pr.  50. 

'*The  second  ground  of  demurrer,  being  to  the  whole  complaint,  which,  in  the 
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7iew  of  it  as  a  personal  action,  is  wholly  triable  in  Chester  county,  must  be 
also  overruled.  If  the  complaint  be  tjonstrued  to  be  an  attempt  to  set  aside 
the  assignments  of  choses  in  action,  personal  property,  and  real  estate,  the 
same  result  would  ensue  as  to  both  grounds  of  demurrer,— as  to  tirst^  see  au- 
thorities above  cited.  A  part  of  the  matters,  so  far  as  appears,  are  properly 
triable  in  Chester  county,  and  the  demurrer  would  not  lie,  (Bliss,  Code  Fl.  § 
417;  Wait,  Code,  285;)  and  even  the  objectionable  feature — ^the  attempt  to  set 
aside  the  land  deed — might  probably  be  provided  for  as  in  Barrett  v.  Watts, 
13  S.  C.  441.  It  is  not  intended  to  pass  upon  the  sufficiency  of  the  complaint, 
whatever  be  the  construction  placed  upon  it. 

"Although  not  the  subject  of  the  present  demurrer,  the  plaintiff  may  desire 
to  amend  its  complaint  in  certain  particulars.  I  therefore  order  and  adjudge: 
First,  that  the  demurrer  herein  be  overruled;  second,  that  plaintiff  have  leave 
to  amend,  within  twenty  days,  its  complaint  in  such  particulars  as  it  may 
be  advised ;  and  third,  that  defendants  have  twenty  days  after  the  service  of 
such  amended  complaint  to  plead  to  it.** 

Defendants  appeal. 

Hemphills  d:  Brice  and  McDonald  A  Douglass,  for  appellants.  Henry  & 
Qage,  for  respondent. 

McIvER,  J.  The  only  question  raised  by  this  appeal  being  whether  the  cir- 
cuit court  erred  in  overruling  a  demurrer  to  the  complaint,  it  will  be  neces- 
sary to  make  a  condensed  statement  of  the  allegations  of  the  complaint  and 
the  several  grounds  of  demurrer,  though  from  the  peculiar  frame  of  the  com- 
plaint it  will  be  well  for  the  reporter  to  set  it  out  in  full,  as  well  as  the  sev- 
eral grounds  of  demurrer.  The  first  paragraph  simply  alleges  that  the  plain- 
tiff is  a  corporate  body;  the  second,  that  defendant  E.  G.  Wray  bought  from 
plaintiff  a  number  of  sewing-machines,  and  gave  therefor  the  several  notes 
under  seal,  six  in  number,  particularly  described  in  the  several  subdivisions 
of  this  paragraph,  to  the  plaintiff;  the  third,  that  none  of  said  notes  were  paid 
at  maturity;  the  fourth,  that  the  entire  amount  due  on  said  notes  is  $1,860; 
the  fifth,  that  "the  defendant  J.  A.  L.  Wray  bound  and  obligated'  himself  to 
pay  said  indebtedness  '^  *  *  by  and  through  his  letter  directed  and  ad- 
dressed to  the  defendant  E.  G.  Wray,  beifore  the  said  indebtedness  was  in- 
curred, and  the  said  notes  were  made  and  executed,  which  letter  the  said  E. 
G.  Wray  read  to  plaintiff's  agent,"  and  that  upon  the  strength  of  such  letter 
and  other  representations  msde  by  said  E.  G.  Wray  the  plaintiff  was  induced 
to  sell  him  said  machines;  the  sixth,  that  defendant  E.  G.  Wray  sold  most  of 
the  machines,  and  received  payment  therefor,  and  afterwards  made  an  assign- 
ment to  said  J.  A.  L.  Wray  of  certain  accounts  amounting  to  $1,348,  in  con- 
sideration of  the  sum  just  stated,  acknowledging  that  he  had  received  full  sat- 
isfaction therefor;  the  seventh,  that  at  the  time  of  making  said  assignment, 
and  long  prior  thereto,  said  E.  G.  Wray  resided  at  Bicbburg  in  Chester  county, 
and  conducted  a  mercantile  business,  and  that  immediately  after  making  said 
assignment  he  absconded  from  the  state;  the  eighth,  that  said  J.  A.  L.  Wray 
took  into  his  possession  the  accounts  mentioned  in  said  assignment,  together 
with  such  goods  and  chattels  as  were  left  by  said  E.  G.  Wray  in  Blchburg; 
the  ninth,  that  said  J.  A.  L.  Wray  inquired  for  the  creditors  of  said  E.  G. 
Wray,  "and  did  pay  in  full  ail  the  indebtedness  of  the  said  E.  G.  Wray  due 
and  unpaid  at  Richburg,  S.  C.;"  the  tenth,  that  said  J.  A.  L.  Wray  retained 
possession  of  said  goods  and  chattels,  except  a  number  of  the  sewing-machines, 
which  he  shipped  to  defendant  C.  P.  Wray,  at  Ridgway,  S.  C,  who  received 
and  appropriated  the  same  to  his  own  use;  the  eleventh,  that  the  said  assign- 
ment was  without  consideration,  and  made  to  hinder  and  delay  the  creditors 
of  said  E.  G.  Wray,  and  that  this  was  well  known  to  defendants  J.  A.  L. 
Wray  and  C.  P.  Wray  at  the  time  they  took  possession  of  said  goods  and  chat- 
tels and  converted  them  to  their  own  use;  the  twelfth,  that  a  short  time  prior  to 
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the  said  assignment  the  defendant  E.  G.  Wray  was  a  joint  tenant  with  defend- 
ant C.  P.  Wray  of  a  certain  tract  of  land  in  Fairfield  county,  and  that  the  in- 
terest  of  £.  G.  Wray  therein,  worth  $2,500,  was  represented  by  said  C.  P. 
Wray  to  plaintifF^s  agent  to  have  been  paid  for  in  full,  and  that  upon  such  repre- 
sentation plaintiff  was  induced  to  extend  and  enlarge  the  credit  to  the  said  £. 
G.  Wray;  and  "that  the  defendants  J.  A.  L.  Wray  and  Charles  P.  Wray  had, 
by  collusion  with  each  other  and  with  E.  G.  Wray,  by  misrepresentations  and 
misleading  the  plaintiff  to  credit  the  defendant  E.  G.  Wray,  by  informing  the 
plainti^  that  the  said  E.  G.  Wray  had  paid  for  the  land  before  mentioned  by 
having  the  said  land  transferred  and  conveyed,  without  consideration,  to  the 
said  Charles  P.  Wray,  after  the  said  E.  G.  Wray  had  contracted  and  incurred 
the  aforesaid  indebtedness  with  plaintiff,  which  was  well  known  to  them, — 
all  which  the  defendants  did  with  the  intention  to  defraud  and  delay  and  hin- 
der the  creditors  of  the  said  E.  G.  Wray."  The  complaint  demands  judg- 
ment: ''First,  that  the  defendants  J.  A.  L.  Wray  and  Charles  P.  Wray  ac- 
count to  the  plaintiff  for  the  proceeds  of  the  sale  of  all  the  goods  and  chattels 
formerly  belonging  to  said  E.  G.  Wray,  which  they  took  into  their  possession, 
or  an  amount  equal  to  their  value;  second,  that  the  plaintiff  have  judgment 
against  all  of  the  defendants  for  the  amount  of  said  notes,  and  such  other  and 
further  relief  as  the  court  may  see  fit  to  grant. "  To  this  complaint  the  defend* 
ant  Charles  P.  Wray  interposed  a  demurrer  upon  two  grounds :  First,  because 
several  causes  of  action  have  been  improperly  united  in  the  complaint;  second, 
because  the  court  of  common  pleas  for  Chester  county,  where  the  action  was 
instituted,  has  no  jurisdiction  of  so  much  of  the  complaint  as  seeks  to  set  aside 
an  alleged  fraudulent  conveyance  of  a  tract  of  land  situate  in  Fairfield  county. 
The  other  two  defendants  answered  separately,  each  denying  all  the  material 
allegations  of  the  complaint.  The  question  raised  by  the  demurrer  was  heard 
by  his  honor  Judge  Norton,  who  rendered  a  decree,  which  should  likewise  be 
reported  in  full,  overruling  the  demurrer,  and  granting  leave  to  the  plaintiff 
to  amend  its  complaint  in  such  particulars  as  it  may  be  advised,  w^ith  laiveto 
defendants  to  plead  to  such  amended  complaint  within  20  days  after  service 
thereof.  From  this  decree  defendant  C.  P.  Wray  appeals,  alleging  error,  on 
the  several  grounds  set  oiit  in  the  record,  in  overruling  his  demurrer,  and  also 
in  not  granting  him  leave  to  answer;  and  all  the  defendants  appeal  on  the 
ground  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  should,  therefore,  be  dismissed. 

We  will  first  consider  the  appeal  of  all  of  the  defendants,  whereby  it  is  con- 
tended that  the  complaint  should  be  dismissed  because  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  Inasmuch  as  it  does  not  appear  in 
the  "case"  as  prepared  for  argument  here  that  this  question  was  presented  to 
or  decided  by  the  circuit  judge,  it  is  not  clear  that  we  could  consider  it  here, 
as  our  jurisdiction  is  confined  to  a  review  of  the  rulings  in  the  court  below. 
But,  waiving  this,  we  do  not  think  such  a  demurrer  could  have  been  sus- 
tained, for  it  is  quite  clear  that  the  complaint  does  state  sufficient  facts  to 
constitute  a  cause  or  causes  of  action  growing  out  of  the  notes,  against  the 
defendant  E.  G.  Wray,  and  if  those  facts  are  admitted, — as  they  would  be  by 
the  demurrer, — the  plaintiff  would  at  least  be  entitled  to  judgment  against  E. 
G.  Wray  for  the  amount  of  the  notes,  and  hence  the  complaint  could  not  have 
been  dismissed. 

We  turn  then  to  the  consideration  of  the  questions  raised  by  the  demurrer  of 
C.  P. Wray.  The  first  ground  of  this  demurrer  is  that  several  causes  of  action 
have  been  improperly  united,  and  it  is  claimed  that  there  are  nine  distinct 
causes  of  action  which  the  complaint  undertakes  to  set  forth;  the  first  six  be- 
ing based  upon  six  different  notes  or  contracts  under  seal,  whereby  E.  G.Wray 
promised  to  pay  plaintiff  the  several  sums  specified  therein;  the  seventh  being 
an  action  against  J.  A.  L.Wray  alone,  upon  an  alleged  guaranty  of  said  notes; 
the  eighth  being  an  action  against  J.  A.  L.  Wray  and  E.  G.  Wray,  to  set  aside 
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»n  alleged  fraudulent  assignment;  ''and  the  ninth  being  an  action  against  all 
the  defendants  for  deceit  and  misrepresentation,  or  an  action  to  set  aside 
as  fraudulent  and  void  an  alleged  conveyance  of  land  in  Fairfield  county  from 
the  said  E.  G.  Wray  to  said  CP.Wray."  The  rule  seems  to  be  that  a  demur- 
rer upon  tlie  ground  tliat  two  causes  of  action  have  been  improperly  united  in 
a  complaint,  cannot  be  sustained  where  one  of  such  causes  of  action  is  insuf- 
ficiently stated.  As  is  said  in  Pomeroy  on  Remedies,  g  448,  at  page  484,  in 
speaking  of  a  demurrer  for  misjoinder  of  causes  of  action:  "To  sustain  a  de- 
murrer for  this  reason,  however,  the  complaint  must  contain  two  or  more  good 
grounds  of  suit  which  cannot  properly  be  joined  in  the  same  action.  When  a 
complaint,  therefore,  consists  of  two  or  more  counts,  and  one  sets  forth  a  good 
cause  of  action,  and  another  does  not,  although  it  attempts  to  do  so,  the  plead- 
ing is  not  demurrable  on  the  ground  of  a  misjoinder,  even  though  the  causes 
of  action  could  not  have  been  united  had  they  been  sufficiently  and  properly 
alleged."  Now,  as  it  is  conceded  that  the  fifth  paragraph  of  the  complaint,  in 
so  far  as  it  purports  to  state  a  cause  of  action  against  J.  A.  L.  Wray  as  guaran- 
tor,— ^the  seventh  cause  of  action,  as  it  is  styled  in  the  demurrer,— does  not  state 
facts  sufficient  to  constitute  such  a  cause  of  action,  we  need  not,  under  the 
rule  above  stated,  consider  whether  such  a  cause  of  action  could  be  joined 
with  the  other  cause  or-  causes  of  action  set  forth  in  the  complaint.  Dis- 
regarding then  the  allegations  of  the  fifth  paragraph  of  the  complaint  in  so 
far  as  they  purport  to  charge  J.  A.  L.  Wray  as  guarantor,  we  are  next  to 
consider  whether  the  other  allegations  of  the  complaint  set  forth  causes  of 
action  which  cannot  properly  be  united.  From  the  peculiar  frame  of  this 
complaint  it  is  very  difficult  to  understand  precisely  what  causes  of  action 
the  plaintiff  intended  to  set  forth  in  the  complaint.  It  does  not  purport  to 
beiu'the  nature  of  a  "creditors'  bill,"  and  does  not  contain  such  allegations 
as  would  be  necessary  to  give  it  that  character.  If  it  could  be  so  regarded, 
then,  notwithstanding  the  requirement  of  the  Code  (section  188)  that  the 
causes  of  action  which  may  be  united  "must  affect  all  the  parties  to  the 
action/'  yet,  as  was  held  in  State  v.  Foot,  8  S.  £.  Rep.  550,  the  complaint 
might  be  regarded  as  really  stating  but  one  cause  of  action,  "arising  from 
the  right  of  the  creditors  to  have  the  property  of  their  debtor  applied  to  the 
payment  of  their  debts,  which  right  has  been  invaded  and  sought  to  be 
defeated  by  the  fraud  of  the  debtor,  participated  in  by  the  other  defendants, 
in  attempting  to  place  his  property  beyond  the  reach  of  his  creditors,  or  so 
entangling  it  with  fraudulent  claims  as  to  offer  serious  obstructions  to  any 
attempt  to  reach  it  by  the  ordinary  process  of  law;*'  citing  Pom.  Rem.  §  349. 
But,  as  we  have  said,  this  complaint  cannot  be  regarded  as  in  the  nature  of  a 
creditors'  bill.  The  plaintiff  has  not  yet  established  his  claim  against  the 
principal  or  original  debtor,  E.  G.  Wray,  and  there  is  no  allegation  that  it 
will  be  necessary  to  resort  to  the  property  alleged  to  have  been  fraudulently 
disposed  of  in  order  to  secure  the  payment  of  such  claim  after  it  has  been 
established.  There  is  no  allegation  that  E.  G.  Wray  has  assigned  the  whole, 
even  of  his  personal  property,  but  only  a  specified  portion  thereof;  and,  as 
to  the  land,  the  form  in  which  that  allegation  is  made  seems  to  imply  that 
he  had  other  land  in  the  county  of  Chester,  where  he  resided,  for  the  allega- 
tion is  that  the  tract  referred  to  in  the  twelfth  paragraph  of  the  complaint, 
is  the  only  land  which  he  owns  "in  the  said  county  of  Fairfield.**  The 
inquiry  then  is,  what  causes  of  action  does  the  complaint  purport  to  state? 
As  we  have  said  above,  it  /seems  to  us  that,  so  far  as  the  several  causes  of 
action  against  the  defendant  £.  G.  Wray  growing  out  the  six  notes  men- 
tioned in  tl^e  second  paragraph  of  the  complaint  are  concerned,  they  are  suf- 
ficiently stated,  and  there  is  no  doubt  that  these  several  causes  of  action, 
arising  as  they  do  out  of  contract,  may  properly  be  united  in  the  same  com- 
plaint. But  what  are  the  causes  of  action  attempted  to  be  set  out  against 
the  other  defendants?  So  far  as  we  are  able  to  understand  the  allegations  of 
v.5s.E.no.8— 39 
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the  complaint,  it  seems  to  us  that  the  only  other  canse  of  action  sought  to 
be  set  out  against  the  other  defendants  is  that  the  plaintiff,  by  reason  cS  false 
and  fraudulent  representations  made  by  the  defendants  J.  A.  L.  Wray  and 
C.  P.  Wray  to  its  agent,  was  induced  to  extend  credit  to  E.  G.  Wray  i^'hich 
it  would  not  otherwise  have  done,  whereby  the  plaintiff  has  sustained  damage 
to  the  amount  of  the  indebtedness  contracted  by  E.  G.  Wray.  But  inas- 
much as  we  do  not  think  that  the  complaint  states  facts  suiflcient  to  consti- 
tute such  a  cause  of  action,  we  need  not,  under  the  rule  above  stated,  con- 
sider whether  such  a  cause  of  action  can  properly  be  united  with  the  several 
causes  of  action  set  out  against  E.  G.  Wray, 

As  to  the  second  ground  of  demurrer,  we  do  not  think  it  can  be  sustained, 
for  the  reason  that,  as  we  construe  the  complaint,  it  does  not  seek  to  set 
aside  the  conveyance  of  the  Fairfield  land.  Sufficient  facts  for  that  purpose 
are  not  stated  in  the  complaint,  and  there  is  no  prayer  for  such  relief.  In- 
deed, it  is  only  incidentally,  and  we  may  say  impliedly,  stated  that  such  a 
conveyance  has  been  made,  and  the  manifest  purpose  was  to  charge  C.  P. 
Wray  with  making  false  and  fraudulent  representations  as  to  £.  G.  Wray's 
interest  in  that  land.  We  do  not  think,  therefore,  that  this  can  be  regarded 
as  an  action  '*for  the  recovery  of  real  property,  or  of  an  estate  or  interest 
therein,  or  for  the  determination  in  any  form  of  such  right  or  interest;"  and 
which  must,  therefore,  be  tried  in  the  county  where  the  land  lies.  But,  to 
avoid  misapprehension,  we  may  add  that  if  it  could  be  so  regarded,  the 
demurrer  to  so  much  of  the  complaint  as  set  forth  such  cause  of  action  would 
have  been  sustained.  It  differs  from  the  case  of  Barrett  v.  Watts,  18  S.  C. 
441,  in  this:  there  the  action  was  to  marshal  the  assets  of  the  estate  of 
Watts,  which  consisted  of  lands  lying  in  Laurens  and  Abbeville  counties; 
and  the  estate  being  "the  subject  of  the  action,"  parts  of  which  lay  in  both 
of  these  counties,  it  was  held  that  the  action,  including  an  issue  as  to  the 
Abbeville  land,  could  be  tried  in  Laurens,  under  the  express  terms  of  the 
Code  declaring  that  actions  in  the  cases  specified  "must  be  tried  in  the  county 
in  which  the  subject  of  the  action,  or  some  part  thereof,  is  situated,"  inas- 
much as  a  part  of  the  subject  of  the  action  was  situated  in  Laurens.  Here, 
however,  if  the  complaint  could  be  regarded  as  stating  a  cause  of  action  for 
the  determination  of  the  interest  of  E.  G.  Wray  in  the  Fairfield  land,  the 
subject  of  such  cause  of  action  would  be  the  land,  and  as  it  was  situate  in 
Fairfield  county,  and  no  part  of  it  in  Chester  county,  where  the  action  was 
instituted,  the  court  in  Chester  would  have  no  Jurisdiction  of  such  cause  of 
action,  but  this  would  not  involve  a  dismissal  of  the  complaint.  Rush  v. 
Warren,  1  S.  E.  Bep.  863. 

The  only  remaining  inquiry  is  whether  the  circuit  Judge  erred  in  omitting 
to  allow  the  defendant  C.  P.  Wray  leave  to  answer,  after  overruling  his 
demurrer.  The  Code,  in  section  198,  provides  that  "after  the  decision  of  a 
demurrer,  the  court  shall,  unless  it  appear  that  the  demurrer  was  interposed 
in  bad  faith,  or  for  purposes  of  delay,  allow  the  party  to  plead  over  upon 
such  terms  as  may  be  just."  Now,  in  this  case  it  does  not  appear  that  the 
demurrer  was  interposed  either  in  bad  faith  or  for  the  purposes -of  delay, 
and  hence,  under  the  terms  of  the  statute  Just  quoted,  the  demurrant  was 
entitled  to  plead  over  upon  such  terms  as  the  circuit  judge  might,  in  bis  dis- 
cretion, see  proper  to  impose.  Indeed,  we  suppose  that  the  circuit  judge 
was  as  well  satisfied  as  we  are  that  it  would  be  necessary  for  the  plaintiff  to 
amend  its  complaint  in  order  to  effect  the  real  purpose  of  the  action,  to  which 
amended  complaint  all  the  defendants  were  granted  leave  to  plead.  He  either 
overlooked  the  necessity  of  granting  demurrant  leave  to  answer  the  original 
complaint,  or  deemed  it  unnecessary  in  view  of  the  leave  granted  to  plead  to 
the  amended  complaint.  Be  that  as  it  may,  we  think  leave  should  have  been 
granted  to  plead  over,  after  overruling  the  demurrer,  unless  it  had  appeared 
to  have  been  interposed  either  in  bad  faith  or  for  the  purposes  of  delay,  which 
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we  do  not  think  was  the  case.  With  this  modification  we  think  the  Judgment 
below  shoald  be  affirmed  for  the  reasons  above  stated. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court,  as 
herein  modified,  be  affirmed. 

SiitPSON,  C.  J.,  and  McGowan.  concur. 

(28  S.  C.  224)  —— 

Heller  et  al.  o.  Charleston  Phosphate  Ck>. 
(SupreTM  Cowrt  of  South  Carolina,    March  14, 188S.) 

1.  Contract— To  Oiyb  Seguiiitt— Tbndbb  of  Dutbbeitt  Secubxtt. 

Where  plaiintiil  agreed,  in  writing,  with  defendant  to  sell  him  certain  merchan- 
dise on  time,  the  defendant  agreeing  to  give  security  for  the  contract  price,  upon 
the  f aUore  of  the  defendant  to  give  the  security  speciflcallj  described  and  nrovided 
for  in  the  contract,  the  plaintiff  may,  on  tender  and  demand,  sell  the  merchandise, 
and  recover  the  difference  between  the  contract  price  and  the  price  received  at  the 
sale,  although  defendant  offered  other  and  sufficient  securities  for  the  payment  of 
the  contract  price. 

2.  Relbasb  and  DiscHARaB-—REOEiFT— Explanation  bt  Fabol. 

Defendant  company  assigned  aU  its  assets  to  A.,  with  a  schedule  of  debts,  includ- 
ing plaintiff's,  which  A.  assumed  to  pay  out  of  the  assets.  Plaintiff  eave  to  A.  a 
receipt,  in  the  ordinary  form,  for  the  amount  mentioned  in  the  schedule,  in  full  of 
.aU  demands  against  the  company.  Held^  that  there  being  nothing  to  impart  to  the 
transaction  between  plaintiff  cmd  A.  the  character  of  a  contract,  and  no  evidence 
of  a  consideration  for  such  a  contract,  the  receipt  could  be  explained  by  showing 
that  it  did  not,  in  fact,  include  another  claim  agidnst  the  defendant. 

Appeal  from  court  of  common  pleas,  Charleston  county;  Eraser,  Judge. 

Action  by  James  E.  Heller  and  Adolph  Hirsh,  copartners  as  Heller,  Hirsh 
&  Co.,  against  the  Charleston  Phosphate  Company.  Defendant  appeals  from 
a  judgment  for  plaintiffs. 

Mitchell  dk  Smithy  for  appellant.    Trenholm  &  RhetU  for  respondents. 

MolYER,  J.  On  the  21st  of  May,  1886,  plaintiffs  and  defendant  entered 
into  a  written  contract  whereby  plaintiffs  agreed  to  sell  to  defendant  about 
400  tons  of  brimstone,  upon  the  following  terms,  to- wit,  $22.90  per  ton,  de- 
fendant giving  Its  note  or  notes  at  90  days  for  the  amount  of  the  purchase 
money,  ^'accompanied  by  warehouse  receipts  for  acid  phosphates  or  South 
Carolina  rock,  either  or  both,  stored  at  buyer's  works,  aggregating  in  value, 
at  the  lowest  market  price,  the  amount  of  said  note  or  notes, — said  material 
to  be  held  in  trust  as  collateral  security  for  the  payment  of  the  note  or  notes 
given  on  above  contract.  It  is  understood  that,  in  the  event  of  any  of  said 
notes  being  unpaid  at  maturity,  sellers  are  to  have  the  privilege  of  demanding 
the  merchandise  mentioned  in  the  warehouse  receipts,  and  selling  same  in 
the  market  at  the  best  price  obtainable."  On  the  arrival  of  the  vessel  con- 
taining the  brimstone  in  Charleston,  plaintiffs  tendered  the  same  to  defend- 
ant, and  demanded  that  defendant  should  deliver  to  them  its  note  for  the 
price  of  the  brimstone,  together  with  the  warehouse  receipts  for  acid  phos- 
phate and  rock,  as  specified  in  the  contract.  Defendant,  not  being  able  to 
furnish  warehouse  receipts  for  the  Articles  specified  to  an  amount  sufficient  to 
cover  the  purchase  money  of  the  brimstone,  proposed  to  supply  the  deficiency 
by  warehouse  receipts  for  other  articles.  This  proposition  was  declined  by 
plaintiffs,  who  insisted  upon  the  deli  very  of  warehouse  receipts  for  the  articles 
specified  in  the  contract;  and,  these  not  being  furnished,  plaintiffs,  upon  due 
notice  to  defendant,  sold  the  brimstone  at  a  loss  of  $587.70,  for  which  amount 
this  action  was  brought  by  the  plaintiffs  as  damages  sustained  by  them  by 
reason  of  defendant's  breach  of  the  contract.  The  defense  was  of  a  twofold 
character:  (1)  That  there  was  no  substantial  breach  of  the  contract,  inasmuch 
as  defendant,  though  not  offering  to  give  the  security  specified  in  the  contract, 
did  offer  good  and  sufficient  secunty  for  the  payment  of  the  purchase  money  of 
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the  brimstone;  (2)  that  all  demands  which  the  plaintiffs  may  once  have  had 
against  the  defendant  have  been  fully  discharged  by  a  receipt  given  by  the 
plaintiffs  to  the  Ashley  Phosphate  Company  for  the  sum  of  91»d30.33,  de- 
clared in  said  receipt  to  be  in  full  of  all  demands  against  defendant  whatso- 
ever. The  testimony  tended  to  show  that,  prior  to  the  time  when  the  con- 
tract for  the  sale  of  the  brimstone  above  referred  to  was  made,  plaintiffs  and 
defendant  had  been  engaged  in  business  transactions  for  several  years,  in 
which  defendant  consigned  to  plaintiffs  South  Carolina  ground  phosphate 
rock  to  be  sold  by  them  on  commission,  and  purchased  from  plaintiffs  various 
fertilizer  materials;  which,  as  plaintiffs  claimed,  resulted  in  a  balance  due 
them  by  the  defendant,  at  the  time  the  contract  for  the  sale  of  the  brimslone 
was  entered  into,  of  $1,970.72,  but  which,  as  defendant  claimed,  only  amounted 
to  91,530.33.  After  the  contract  for  the  sale  of  the  brimstone  had  been  made, 
and  after  the  brimstone  had  been  resold  at  defendant's  risk,  one  of  the 
plaintiffs  came  out  to  Charleston  for  the  pui-pose  of  obtaining  a  settlement 
with  the  defendant.  For  that  purpose  he  had  an  interview  with  the  presi- 
dent of  the  defendant  company,  in  which  he  was  informed  that  the  assets  of 
the  company  had  been  assigned  to  the  Ashley  Phosphate  Company,  with  a 
schedule  of  defendant's  liabilities,  which  the  last-named  company  had  assumed 
to  pay,  and  that  if  he  would  go  to  Dr.  Frost,  the  president  of  the  Ashley 
Phosphate  Company,  he  would  get  his  money.  He  accordingly  went  to  Dr. 
Frost,  who  told  him  that  his  claim  was  put  down  on  the  schedule  furnished 
him  at  $1,530.33,  and  he  could  only  pay  that  amount.  After  some  discus- 
sion between  this  plaintiff  and  Dr.  Frost,  in  which  the  former  claimed  the 
$1,970,  and  the  latter  declined  to  pay  more  than  $1,530,  it  finally  terminated 
in  the  plaintiffs  receiving  the  $1,530,  and  executing  a  receipt,  of  which  the 
following  is  a  copy:  "Charleston.  S.  C,  10-2,  1886." 

"Received  of  Ashley  Phosphate  Company  fifteen  hundred  and  thirty  33-100 
dollars,  being  in  full  of  all  demands  against  the  Charleston  Phosphate  Com- 
pany whatsoever.  Heller,  Hirsh  &  Co." 

There  was  some  conflict  of  testimony  as  to  what  passed  between  the  parties 
in  the  interviews  between  the  plaintiff  and  Dr.  Frost, — ^the  former  asserting 
that  the  settlement  then  made  was  confined  entirely  to  the  claim  for  $1,970, 
and  had  no  reference  to  the  claim  for  damages  by  reason  of  the  breach  of  the 
contract  for  the  sale  of  brimstone;  while  the  latter  seemed  to  have  under- 
stood that  it  was  a  settlement  of  all  claims  which  plaintiffs  had  against  the 
defendant  company.  The  j  ury  f ou nd  a  verdict  for  the  plaintiffs  for  the  amount 
of  their  claim  for  damages  by  reason  of  the  breach  of  the  contract  for  the  sale 
of  the  brimstone,  and  the  defendant  appeals  upon  the  following  grounds: 
"(1)  That  his  honor  erred  in  refusing  to  charge,  as  asked  by  defendant,  that 
the  stipulation  in  the  contract  as  to  the  character  of  the  security  to  be  given 
was  only  incidental  and  collateral  to  the  purpose,  which  was  to  amply  and 
fully  secure  the  debt;  and  that  if  the  jury  find,  from  the  testimony,  that  the 
defendant,  in  good  faith,  offered  ample  and  sufficient  security,  in  all  respects, 
to  secure  the  same,  and  that  plaintiffs  unreasonably  declined  it,  then  that  the 
plaintiffs  are  not  entitled  to  recover  from  defendants  any  damages  for  the  dif- 
ference between  the  contract  price  and  the  price  at  which  they  sold  the  goods, 
which  damages  they  would  have  been  fully  protected  from  by  accepting  the 
security  offered.  (2)  That  his  honor  erred  in  refusing  to  charge,  as  asked  by 
the  defendant,  that  where  a  party  accepts  money  or  other  valuable  considera- 
tion from  a  third  party,  and  thereupon  gives  a  receipt  in  full  to  his  debtor, 
such  receipt  operates  as  a  payment  and  extinguishment  of  the  debt,  and  the 
person  giving  such  a  receipt  cannot  recover.  (3)  That  his  honor  erred  in  re- 
fusing to  charge,  as  requested  by  defendant,  that,  if  the  jury  found  that  the 
receipt  held  by  the  Ashley  Phosphate  Company  was  signed  by  Heller,  Hirsh 
&  Company,  then  the  same  is  binding  upon  the  latter,  and  that  no  oral  testi- 
mony can  be  received  to  contradict  its  terms,  and  th.at  the  jury  must  find  iu 


Digitized  by 


Google 


S.  C]  HELLER  V.  CHARLESTON   PHOSPHATE  00.  6l3 

favor  of  the  defendant.  (4)  That  his  honor  erred  in  charging  the  Jury  that 
no  security  offered  by  the  defendant,  even  if  double  in  value  that  required  by 
the  agreement,  would  suffice,  but  that  the  plaintiffs  had  the  right  to  proceed, 
and  sell  the  brimstone  under  the  contract,  and  hold  defendant  liable  for  the 
damages  caused  by  the  difference  between  the  contract  price  and  the  price  of 
sale;  whereas  his  honor  should  have  charged  that  if  the  defendant  offered  secu- 
rity amply  sufficient  to  secure  the  payment  of  their  notes,  and  to  protect  plain- 
tiffs from  any  damage,  then  that  plaintiffs  were  authorized  to  rescind  the  con- 
tract, and  keep  the  brimstone,  but  could  not  hold  the  defendant  liable  for  any 
damage  caused  by  the  sale  of  same.  (5)  That  his  honor  erred  in  charging  the 
the  jury  that  a  receipt  could  always  be  explained  by  parol  testimony;  whereas 
he  should  have  charged  that  a  receipt  inter  partes  only  can  be  so  explained, 
but  that  whereareceipt  is  given  to  a  third  person,  fora  consideration,  it  stands 
on  the  same  footing  as  any  other  contract,  and  its  terms  cannot  be  varied  or 
contradicted." 

It  seems  to  us  that  these  grounds  of  appeal  raise,  substantially,  but  two 
questions:  (1)  Whether  the  failure  of  the  defendant  to  give  the  security 
specifically  provided  for  in  the  written  contract  was  such  a  breach  of  the  con- 
tract as  would  authorize  the  plaintiffs  to  sell  the  brimstone,  and  recover  the 
difference  between  the  contract  price  and  the  price  obtained  at  such  resale,  in 
view  of  the  fact  that  defendant  had  offered  other  securities  sufficient  to  secure 
the  payment  of  the  contract  price;  (2)  as  to  the  effect  of  the  receipt,  and 
whether  it  could  be  explained  by  parol  testimony. 

As  to  the  first  question,  in  view  of  the  indisputable  proposition  that  a  court 
has  no  power  to  make  contracts,  but  is  confined  to  the  construction  and  en- 
forcement of  them,  after  they  are  made  by  the  parties  themselves,  we  do  not 
see  how  there  can  be  but  one  answer.  Here  the  parties  have  made  their  con- 
tract in  writing,  and  have  carefully  specified  therein  its  several  terms,  among 
which  is  the  particular  kind  of  security  to  be  given;  and  we  do  not  see  by 
what  authority  we  can  dispense  with  a  compliance  with  that  provision  of  the 
contract,  any  more  than  we  could  with  any  other  of  the  provisions, — as  to 
price,  time  of  payment,  or  anything  else.  The  parties  not  only  had  a  right  to 
enter  into  this  contract  or  not  as  they  might  see  fit,  but  they  had  an  equal 
right  to  prescribe  all  of  the  terms  of  the  contract;  and  as  one  of  those  terms 
they  have  prescribed,  not  that  good  and  sufficient  security  shall  be  given,  as 
might  and  probably  would  have  been  the  provision  if  the  particular  kind  of 
security  had  been  deemed  immaterial,  but  they  have  distinctly  and  specific- 
ally prescribed  what  should  be  the  security,  and  this  is  just  as  much  a  part  of 
the  contract  as  any  other  of  its  provisions.  It  is  argued,  however,  that  the 
main  purpose  of  the  contract  was  to  secure  payment  of  the  purchase  money 
of  the  brimstone,  and  that  the  provision  as  to  security  was  merely  ancil- 
lary to  that  purpose;  and  hence,  if  such  security  was  offered  as  would  secure 
the  main  purpose,  there  was  no  substantial  breach  of  the  contract,  and  there- 
fore the  plaintiffs  could  not  recover.  A  sufficient  answer  to  this  would  be 
that  we  find  no  testimony  in  the  case  as  to  what  was  the  main  purpose  of  the 
contract,  and,  in  the  absence  of  such  testimony,  the  circuit  judge  could  not 
properly  have  charged  as  requested,  for  that  would  have  been  assuming  a 
fact  of  which  there  was  no  evidence.  But  we  are  not  disposed  to  rest  our 
conclusion  upon  this;  for  even  assuming  that  it  was  competent  for  the  judge 
to  determine,  from  the  terms  of  the  contract,  what  was  its  main  purpose,  and 
what  was  merely  ancillary  to  such  purpose,  we  see  nothing  in  those  terms 
which  would  warrant  the  conclusion  that  the  particular  kind  of  security  to  be 
given  was  an  immaterial  matter.  On  the  contrary  we  can  very  well  conceive 
a  case  in  which  the  'security  specified  would  form  an  essential  part  of  the  con- 
tract. For  example,  if  a  person  engaged  in  commercial  business,  where 
promptness  and  punctuality  are  oftentimes  of  the  last  importance,  should  en- 
ter into  a  contract  for  the  sale  of  a  certain  article  on  time,  the  purchase 
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money  to  be  secured  by  a  deposit  of  United  States  bonds,  or  other  like  securi^ 
ties  which  are  always  readily  convertible  into  cash,  it  would  scarcely  be  con- 
tended that  an  offer  of  a  mortgage  of  real  estate  of  five  times  the  value  of  the 
purchase  money  should  be  regarded  as  a  substantial  compliance  with  the  terms 
of  the  contract.  So  that  it  will  not  do  to  lay  down  as  a  rule  that,  where 
specific  security  is  stipulated  for,  such  a  stipulation  is  merely  ancillary  to  the 
main  purpose  of  the  contract*  and  therefore  the  offer  of  other  security  of 
equal,  or  even  gieater,  value  is  a  substantial  compliance  with  the  terms  of  the 
contract.  For  all  that  appears  in  this  case,  the  particular  security  stipulated 
for  might  have  been  one  of  the  essential  inducements  for  the  plaintiffs  to  en- 
ter into  this  contract;  and,  when  it  is  remembered  that  the  securities  specified 
were  the  warehouse  receipts  for  just  such  articles  as  the  plaintiffs  were  deal- 
ing in,  it  is  not  improbable  that  they  regarded  the  kind  of  security  as  an  es- 
sential matter.  At  all  events  such  was  the  contract  of  the  parties,  and  we 
see  no  authority  by  which  we  can  alter  it.  Indeed,  the  defendant's  fourth 
ground  of  appeal  seems  to  concede  that  the  failure  of  the  defendant  to  give 
the  security  stipulated  for  would  have  authorized  the  plaintiffs  to  rescind 
the  contract;  though,  if  in  lieu  thereof  he  had  offered  good  and  sufficient 
security,  the  plaintiffs  could  not  hold  the  defendants  liable  for  any  damages 
resulting  from  a  resale  of  the  brimstone.  This  necessarily  implies  that  the 
failure  to  give  the  security  specified  in  the  contract  was  a  breach  of  the  same; 
and,  as  we  undei-stand  it,  in  such  cases  the  vendor  has  a  choice  of  one  of  three 
remedies:  (1)  He  may  store  or  retain  the  property  for  the  vendee,  and  sue 
him  for  the  entire  price;  (2)  he  may  sell  the  propeity,  and  recover  the  differ- 
ence between  the  contract  price  and  the  price  obtained  at  the  resale;  (8)  he 
may  keep  the  property  as  his  own,  and  recover  the  difference  between  the 
market  price,  at  the  time  and  place  of  delivery,  and  the  contract  price.  Benj. 
Sales,  §  888.  It  seems  to  us,  therefore,  that,  in  any  view  of  the  case,  the  first 
question  must  be  answered  adversely  to  the  appellant. 

The  next  inquiry  is  as  to  the  effect  of  the  receipt.  The  general  rule  that  a 
receipt  is  always  susceptible  of  explanation  is  not  controverted  by  the  counsel 
for  appellant;  but  he  contends  that  where  a  paper,  though  in  the  form  of  a 
receipt,  expresses  an  understanding  with  a  third  party  for  a  consideration, 
then  it  stands  upon  the  same  footing  as  a  written  contract,  and  its  terms  can- 
not be  waived  or  explained  by  parol  evidence.  Without  undertaking  to  ques- 
tion this  general  proposition,  or  to  inquire  into  its  limitations,  it  will  be  neces- 
sary to  consider  first  whether  the  receipt  in  this  case  is  of  that  character.  In 
form  it  is  an  ordinary  receipt,  acknowledging  the  payment  of  a  specified  sum 
of  money  in  full  of  all  demands  to  date;  and,  if  that  was  all,  there  could  be 
no  doubt  that  it  was  competent  for  the  plaintiffs  to  show  by  parol  testimony 
that,  thougli  expressed  to  be  in  full  of  all  demands  whatsoever,  it  did  not  in- 
clude the  claim  upon  which  the  present  action  is  founded,  but  was  intended 
to  be  confined  to  a  settlement  of  the  claim  for  $1,970,  growing  out  of  the  pre- 
vious transactions  between  the  plaintiffs  and  defendant.  The  contention, 
however,  is  that  it  is  not  an  ordinary  receipt  given  by  the  creditor  to  his 
debtor,  but  that  it  was  given  to  a  third  party,  the  Ashley  Phosphate  Company, 
and  that  It  amounts  to  a  written  contract  between  the  plaintiffs  and  such 
third  party  for  a  discharge  of  the  defendant  from  all  liabilities  whatsoever, 
and  therefore  its  terms  cannot  be  varied  by  any  parol  testimony.  We  can- 
not so  regard  it.  There  is  nothing  in  the  terms  of  the  paper  indicating  any 
such  contract,  and  there  is  not  the  slighest  evidence  of  any  consideration  for 
such  a  contract.  It  is  a  bare,  naked  admission  by  the  plaintiffs  of  the  receipt 
from  the  Ashley  Phosphate  Company  of  the  amount  admitted  to  be  due  by  de- 
fendant on  the  antecedent  transactions  between  the  plaintiffs  and  the  defend- 
ant, which  the  Ashley  Phosphate  Company  had  assumed  to  pay  for  the  de- 
fendant. It  may  be  that  where  a  creditor,  failing  to  obtain  payment  from  his 
debtor,  enters  into  an  an  agreement  with  a  third  party  that,  if  he  will  pay 
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htm  a  certain  portion  of  his  debt,  he  will  discharge  thedebtor  from  aU  further 
claims,  and  the  money  is  paid  in  pnrsuance  of  such  agreement,  and  a  receipt 
given  accordingly,  that  such  receipt  would  amount  to  a  contract  which  could 
not  be  varied  by  parol  testimony.  But  that  is  not  the  present  case.  Here, 
tlie  assets  of  the  defendant  company  had  been  assigned  to  the  Ashley  Phos- 
phate Company,  it  was  furnished  with  a  schedule  of  defendant's  debts,  which 
the  Ashley  Phosphate  Company  assumed  to  pay,  among  which  was  the  debt 
to  the  plaintifiPs,  amounting  to  the  precise  sum  mentioned  in  the  receipt;' 
and.  when  that  sum  was  paid  by  the  Ashley  Phosphate  Company  to  the  plain- 
tiffs, it  was  in  fact  paid  with  the  funds  of  the  defendant,  the  proceeds  in  part 
of  its  assets,  and  was  not  paid  out  of  the  funds  of  the  Ashley  Phosphate  Com- 
pany. The  latter  company,  in  the  transaction,  was  really  acting  as  the  agent 
or  trustee  of  the  defendant  company.  We  are  unable  to  discover  anything  in 
the  transaction  which  would  impart  to  it  the  character  of  a  contract  between 
the  plaintiffs  and  the  Ashley  Phosphate  Company,  and,  even  if  there  was, 
there  certainly  is  not  the  slightest  evidence  of  any  consideration  to  support 
such  a  contract.  It  does  not  even  appear  that  the  Ashley  Phosphate  Company 
was  a  creditor  of  the  defendant  company,  and,  as  such,  having  an  interest  to 
procure  the  discharge  of  the  defendant  from  its  liabilities;  on  the  contrary, 
its  only  connection  with  the  matter,  so  far  as  the  testimony  discloses,  is  that 
it  was  the  purchaser  or  assignee  of  the  assets  of  the  defendant,  bound  to  pay 
certain  debts  specified  on  a  schedule  furnished,  one  of  which  was  the  debt 
paid  to  plaintiffs.  Dr.  Frost,  the  president  of  the  Ashley  Phosphate  Com- 
pany, declined  to  pay,  and  did  not  pay,  one  cent  more  than  the  amount  his 
company,  by  the  terms  of  the  purchase  from  the  defendant  company,  had  as- 
sumed to  pay;  and  we  are  unable  to  discover  any  evidence  of  any  considera- 
tion for  any  contract  between  the  plaintiffs  and  the  Ashley  Phosphate  Com- 
pany. So  that,  even  if  it  be  conceded  that  the  proposition  of  law  as  contended 
for  by  appellant  is  correct,  the  circuit  judge  committed  no  error  in  declining 
to  charge  as  requested,  or  in  omitting  to  charge  "that,  where  a  receipt  is  given 
to  a  third  person  for  a  consideration,  it  stands  on  the  same  footing  as  any  other 
contract,  and  its  tonus  cannot  be  varied  or  contradicted;"  for  it  is  well  settled 
that  there  is  no  error  in  declining  to  charge  propositions  of  law  for  which 
there  is  no  foundation  in  the  testimony.    Fell  v.  Dial,  14  S.  C.  247. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  C.  J.,  and  McGtOWAn,  J.,  concur. 


(28  S.  C.  606)  ^  ^  .      , 

Gee  v.  Humphbies  et  ai, 
(Supreme  Court  of  South  Ca/roHnricL.    March  20, 1888.) 

EZEOUTORS  AND  ADMlNIfiTRATOBS— PRELrHINAKT  ACCOl7NTINa--lMPBACHMSirr  BT  CbSD- 

iTORfl— Want  of  Notick. 

A  court  has  no  jurisdiction  to  set  aside  an  order  of  another  court,  confirming  a 
preliminary  accounting  by  an  administrator,  on  the  ground  that  certain  of  the  cred- 
itors were  not  notified  of  the  reference  for  an  accounting,  but  can  only  decree  that 
^e  order  was  not  binding  on  creditors  who  were  entitled  to  notice,  and  did  not  re- 
ceive it 

Appeal  from  common  pleas  circuit  court  of  Union  county;  Pressley, 
Judge. 

Action  by  Reuben  T.  Gee,  as  administrator  of  M.  M.  Humphries,  plaintiff 
and  respondent,  against  Mary  Gee  Humphries  et  ah,  defendants  and  appel- 
lants, for  tlie  sale  of  lands  in  the  aid  of  assets. 

/.  C.  Wallace  and  2>.  A.  Townsend,  for  appellants.  Monro  dk  Monro,  for 
respondent. 
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McIVER,  J.  On  the  12th  of  September,  1881,  letters  of  administration 
upon  the  personal  estate  of  M.  M.  Humphries,  who  had  then  recently  departed 
this  life,  intestate,  were  duly  committed  to  the  plaintiff,  R.  T.  Gree.  On  the 
4th  of  May,  1882,  this  action  was  commenced  for  sale  of  land  in  aid  of  assets, 
calling  in  creditors,  and  an  accounting  by  the  administrator.  Under  the  call 
for  creditors,  sundry  claims  were  established;  among  others,  one  in  favor  o£ 
H.  L.  Goss,  as  guardian,  one  in  favor  of  Mrs.  Mattie  Scaife,  and  One  in  favor 
of  Mrs.  Ann  Bailey.  On  the  dth  of  October,  1882,  an  order  was  passed  allow- 
ing the  administrator  to  account.  It  seems  that  the  plaintiff  and  his  intes- 
tate, during  the  life-time  of  the  latter,  had  been  in  partnership,  and  that  the 
plaintiff  petitioned  for  leave  to  retain  the  stock  of  goods  on  hand  at  the  disso- 
lution of  the  partnership,  by  the  death  of  the  intestate,  at  its  appraised  value, 
and  an  order  was  passed  allowing  him  to  do  so.  On  the  21st  of  September, 
1886,  a  reference  for  an  accounting  was  held,  at  which  Mr.  Munro,  as  plain- 
tiff's attorney,  and  Messrs.  Shand  &  Gulp,  as  attorneys  for  Mrs.  Ann  Bailey, 
only  were  present.  This  accounting,  so  far  as  we  can  understand  it,  was  not 
a  general  accounting  by  the  administrator  for  all  of  the  assets  of  his  intestate's 
estate,  but  seems  to  have  been  confined  to  an  accounting  between  liimself,  as 
surviving  member  of  the  firm  of  Gee  &  Humphries,  and  the  estate  of  the  in- 
testate. As  the  result  of  this  accounting,  it  appeared  that  Gee,  as  surviving 
partner,  was  indebted  to  the  estate  in  the  sum  of  ^1,349.35;  but  the  master 
in  his  report,  which  is  preceded  by  the  account  stated,  in  this  form,  "Reuben 
T.  Gee,  as  administrator,  in  account  with  Gee  &  Humphries,"  uses  this  lan- 
guage: "By  said  account,  1  find  R.  T.  Gee,  as  administrator,  is  indebted  to 
the  estate  of  M.  M.  Humphries  in  the  sum"  above  mentioned.  This  report 
was  confirmed  by  an  order  of  Judge  Fraser,  dated  13th  of  October,  1886,  in 
which,  among  other  things,  it  was  ordered  "that  the  plaintiff,  R.  T.  Cree,  do 
pay  out  the  balance  in  his  hands,  as  administrator,  to  the  creditors  of  the  said 
estate,  according  to  rank  and  jpro  rata.^*  This  order  vma  passed  "on  motion 
of  Shand  &  Gulp,  attorneys  for  creditors,"  and  in  it  there  is  a  recital  that  the 
master's  report  was  filed  on  that  day,  though  it  is  stated  in  the  "case"  that 
"neither  the  account  stated  nor  the  repoi-t  have  ever  been  filed."  On  the  24th 
of  June,  1887,  a  notice  of  motion  was  given  by  Mr.  J.  G.  Wallace  and  Mr.  D. 
A.  Townsend,  as  attorneys  for  creditors,  to  the  plaintiff,  to  set  aside  the 
above-mentioned  order  of  Judge  Fkaser,  "as  being  erroneous  and  ex  parte, 
and  referring  tliis  cause  back  to  the  master,  with  instructions  to  take  a  full 
accounting  of  the  administrator,  to  state  the  account  accordmg  to  law,  and 
return  his  whole  proceedings  thereon  to  this  court  with  the  testimony."  The 
notice  stated  that  the  motion  would  be  made  "on  the  afiidavits  of  J.  0.  Wal- 
lace, D.  A.  Townsend,  H.  L.  Goss,  and  Ann  Bailey,  hereunto  annexed,  and 
all  papers  in  this  cause,  and  records  and  returns  in  probate  judge's  ofiice  re- 
lating to  M.  M.  Humphries*  estate."  No  records  of  the  court  of  probate  are 
set  out  in  the  "case,"  and  therefore  we  know  nothing  of  what  they  may  con- 
tain. There  is,  however,  a  statement  of  what  the  affidavits  of  the  persons 
above  named  contain,  from  which  it  appears  that  the  afiidavits  of  Wallace  and 
Goss  set  forth  that  the  claim  of  Goss,  as  guardian,  was  presented  by  Wallace, 
as  attorney  for  Goss,  and  established,  and  that  neither  of  them  had  any  no- 
tice or.  knowledge  of  the  reference  of  the  21st  of  September,  1886,  or  of  any 
subsequent  proceeding  thereon.  The  aflidavit  of  Townsend  states  that,  as 
attorney  for  Mrs.  Ann  Bailey  and  Mrs.  Scaife,  he  had  charge  of  their  claims 
since  June,  1885,  and  that  he  had  no  notice  or  knowledge  of  the  reference 
above  referred  to,  or  any  of  the  subsequent  proceedings  thereon ;  and  the  affi- 
davit of  Mrs.  Ann  Bailey  sets  forth  that  she  had  proved  a  large  claim  against 
the  estate  of  the  intestate,  Humphries,  and  that  D.  A.  Townsend  had  charge 
of  the  same  since  June,  1885,  and  that  she  never  had  any  personal  notice  of 
the  said  reference,  or  of  any  subsequent  proceeding  thereunder.  The  motion 
was  heard  by  Judge  Pkessley,  who,  "on  reading  the  affidavits  and  making 
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reference  to  records, "  passed  an  order,  on  motion  of  the  attorneys  for  the 
plaintiff,  refusing  the  motion  "for  want  of  jurisdiction,  holding  that  as  Judge 
FuASER  clearly  had  jurisdiction  of  the  case,  and  no  irregularity  appeared  in 
the  record,  1  could  not  revise  his  judgment  therein ;  and,  further,  that  the 
facts  set  forth  in  the  affidavits  did  not  entitle  the  movers  to  notice  of  the  ref- 
erences, unless  they  had,  by  notice  or  otherwise,  been  made  parties  on  the 
record. "  From  this  order,  Goss,  as  guardian,  and  Mrs.  Scaife  only  appeal, 
upon  the  ground  that  Judge  Pbessley  erred  In  refusing  the  motion  for  want 
of  jurisdiction. 

Inasmuch  as  Judge  Pressley  based  his  refusal  of  the  motion  upon  two 
grounds, — First,  the  want  of  jurisdiction;  and,  second,  that  the  facts  set 
forth  in  the  affidavits  were  not  sufficient  to  sustain  the  motion, — and  the  ap- 
pellants only  allege  that  the  first  ground  was  erroneous,  leaving  the  second 
unattacked,  we  do  not  see  how  the  appeal  can  be  sustained.  The  question 
for  us  to  determine  is  whether  the  ruling  or  judgment  below  is  erroneous,  and 
not  whether  the  reasons — all  or  any  of  them — given  for  such  ruling  or  judg- 
ment are  well  founded.  So  that,  even  if  there  was  error  in  holding  that  there 
Was  a  want  of  jurisdiction  to  review  and  revise  Judge  Fraser's  order,  such 
ruling  mily  be  supported  upon  the  ground  that  it  was  based  upon  another 
reason  to  which  no  exception  was  taken,  and  which,  therefore,  is  not  properly 
before  us  for  review.  But  we  do  not  desire  to  rest  our  conclusion  solely  upon 
such  a  technical  ground.  Even  granting  that  Judge  Fraser's  order  con- 
firming the  master's  repoi-t  may  not  be  binding  upon  such  of  the  parties  to 
the  case  as  were  entitled  to  notice  of  the  reference,  and  had  no  such  notice, 
it  certainly  was  binding  upon  those  of  the  parties  who  did  have  notice,  and 
therefore  Judge  Pressley  had  no  jurisdiction  to  do  what  he  Wiis  asked  to  do, 
— set  aside  the  order.  The  most  that  he  could  have  done  would  be  to  have 
held,  upon  a  proper  case  made  for  that  purpose,  that  the  order  was  not  bind- 
ing upon  such  of  the  parties  as  were  entitled  to  notice  of  the  reference,  and 
had  no  such  notice.  But  we  do  not  see  how  he  could  have  entertained  such 
a  question  upon  the  motion  to  set  aside  the  order.  As  we  understand  the 
matter,  there  has  not  yet  been  any  general  accounting  by  the  administrator 
for  the  assets  of  his  intestate's  estate;  and,  when  such  accounting  is  hiid,  the 
plaintiff,  as  administrator,  will  be  chargeable  with  whatever  may  be  due  by 
him,  as  survivor  of  Gee  &  Humphries,  to  himself,  as  administrator  of  the  es- 
tate of  Humphries,  as  part  of  the  assets  of  such  estate;  and,  as  we  under- 
stand it,,  the  accounting  already  had  was  simply  for  the  purpose  of  ascertain- 
ing the  amount  which  the  plaintiff,  as  such  survivor,  was  due  the  estate  of 
his  intestate.  Whether  the  appellants  were  entitled  to  notice  of  the  reference 
held  for  the  purpose  of  such  accounting  is  a  question  which  will  more  prop- 
erly come  up  when  the  general  accounting  of  the  plaintiff,  as  administrator, 
is  entered  upon,  in  which  he  will  have  to  account  for  all  of  the  assets  of  his 
intestate's  estate,  including  what  may  be  due  from  the  partnership. 

The  judgment  of  this  court  is  that  the  order  refusing  the  motion  be  af- 
firmed. 

SiMFsoN,  G.  J.»  and  McGowan.  J.,  concur. 

(28  S.   C.  260) 

State  v,  Howell  et  ah 

(Supreme  Court  of  South  Carolina,    March  20, 1888.) 

Chimin Ai^  Law— Instructions— Exprbssion  op  Opinion  on  Facts. 

Under  Const.  S.  C.  art.  4,  $  26,  providing  that  "judges  shall  not  charge  juries  in 
respect  to  matters  of  fact,  but  may  state  the  testimony  and  declare  the  law. "  it  is 
reversible  error  for  the  judge  to  intimate,  by  the  earnestness  of  his  charge,  his  own 
opinion  as  to  whether  defendants  struck  the  blow  complained  of,  and  wittiout  jus- 
tification. 
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Appeal  from  general  sessions  circuit  court  of  Lexington  county;  Presslet, 
Judge. 

On  a  charge  of  assault  and  battery  with  intent  to  kill,  and  of  a  high  and 
aggravated  nature,  against  William  £.  Howell  and  John  Hipp,  defendants, 
defendant  Howell  was  convicted.  Defendant  appeals  on  exceptions  to  the 
charge,  which  was  as  follows: 

"The  first  simple  question  which  you  are  to  decide  is,  did  the  defendant 
Howell,  and  the  other  defendant,  Hipp,  being  there  and  acting  with  him,  did 
he  strike  Mr.  Wallace  over  the  head  with  a  club?  Gentlemen,  you  have  heard 
the  testimony.  If  you  have  any  reasonable  doubt  about  it,  you  must  give  the 
defendant  the  benefit  of  that  doubt.  But  is  it  a  fact  or  not?  Four  witnesses 
have  testified  to  it.  Has  there  been  any  attempt  to  impeach  their  veracity  by 
putting  witnesses  on  the  stand,  that  they  are  not  to  be  believed  upon  their 
oaths?  Is  their  any  evidence  that  they  did  not  know  what  tliey  were  testify- 
ing to?  that  they  were  so  drunk  that  they  did  not  know  what  occurred?  If 
they  had  been  drunken  men,  could  they  possibly  have  testified  as  they  did 
upon  the  stand,  differing  so  little  as  to  the  testimony  and  as  to  the  details? 
Is  their  anything  in  the  case  to  warrant  you  in  believing  their  testimony?  If 
you  don*t  believe  it.  as  a  matter  of  course  you  are  bound  to  say  the  defendant 
is  not  guilty.  If  you  do  believe  it,  what  then?  The  next  question  is,  is  that 
a  deadly  weapon?  Witnesses  say  it  was  an  ordinary  police  club,  and  they 
have  described  what  an  ordinary  police  club  is,  as  a  heavy  short  club,  18  inches 
long,  made  for  police  purposes;  made  to  be  used  by  policemen  in  time  of  riot, 
or  when  they  are  assaulted  or  arrest  is  resisted  by  men  violating  the  law.  Is 
it  a  deadly  weapon?  One  of  the  witnesses  testified  he  could  kill  a  man  with 
it,  and  he  says  he  is  nothing  like  as  strong  as  the  man  who  used  it.  A  deadly 
weapon  is  one  calculated  to  kill  when  wielded  by  the  arm,  by  the  person  who 
has  it  in  his  hand.  A  weapon  wielded  by  a  weakly  man  might  not  be  con- 
sidered a  deadly  weapon  in  his  hand.  A  deadly  weapon  is  one  calculated  to 
kill  if  wielded  by  the  arm  of  the  person  who  used  it.  Is  this  weapon,  which 
the  witnesses  say  Mr.  Howell  used,  in  that  sonse  of  the  word,  a  deadly  weapon  ? 
It  does  not  mean,  did  it  kill?  It  does  not  mean,  would  it  have  killed  if 
struck  on  the  top  of  the  head,  the  thickest  part  of  the  skull;  but  is  it  calculated 
to  kill  even  if  struck  an  unlucky  blow, — if  it  struck  him  on  the  temple,  eye, 
or  any  part  of  the  skull  that  would  be  most  easily  fractured?  If  it  would  be 
calculated  to  kill  from  his  arm  struck  in  that  way,  the  law  says  it  is  a  deadly 
weapon. 

"If,  after  weighing  the  testimony,  you  are  satisfied  from  the  testimony 
that  he  struck  that  blow,  and  the  weapon  was  a  deadly  weapon,  then  he  is 
guilty  unless  he  has  proved — not  suggested,  not  guessed — that  he  was  jus- 
tified in  doing  it.  Where  is  that  proof  that  he  was  justified  in  doing  it?  Is 
there  any  proof  that  these  men  vtrere  behaving  riotously  in  the  street,  and 
refused  to  cease  their  rioting  after  he  told  them  to  stop?  Is  there  any  proof 
tlmt  they  were  making  any  fuss  whatever  at  the  time  he  struck  that  blow? 
There  is  proof  that  previous  to  that  time  Mr.  Wallace  had  used  an  oath  in 
tlie  street  in  speaking  to  Mr.  Fulmer.  He  had  a  right  to  tell  him  to  stop 
swearing;  he  had  a  right  to  say,  <If  you  don't  stop,  I  will  take  you  to  the 
guard  house.'  If  Mr.  Wallace  stopped,  and  then  went  off  the  street,  he  had 
no  right  to  arrest  him  for  that  offense,  if  the  offense  committed  be  passed 
and  the  party  be  not  arrested  at  the  time.  If  he  quietly  submitted  to  the 
order  of  the  police  to  cease,  and  goes  away,  he  cannot  be  arrested  except  by 
a  legal  warrant,  by  one  who  has  the  riglit  to  execute  the  warrant.  I  know 
that  it  is  absolutely  necessary  that  police  authorities  shall  be  enforced;  it  is 
necessary  for  the  peace  of  every  man,  woman,  and  child  who  goes  to  these 
villages ;  and  it  is  absolutely  necessary  that  the  police  shall  be  prevented  from 
infringing  on  the  rights  of  citizens  and  using  violence.  The  one  Is  as  neces- 
sary as  the  other.     This  is  a  day  of  lynching,  of  pistols  and  knives,  and  there 
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are  many  persons  who  very  wrongly  consider  when  a  thing  of  this  sort  has 
been  done  tiiat  they  are  entitled  to  shoot  the  man  as  soon  as  they  can  find  him. 
There  are  a  good  many  hot-headed  people  who  think  so.  There  are  other  peo- 
ple who  will  gather  their  friends  and  lynch  a  man  for  this  thing  done  unlaw- 
fully. Once  a  man  was  lynched  in  Spartanburg  by  a  mob,  and,  as  I  supposed, 
without  sufficient  evidence  of  his  guilt,  and  brought  the  matter  to  the  atten- 
tion of  the  grand  Jury.  They  say  that  an  appeal  to  the  law  in  a  case  of  that 
sort  is  so  uncertain  a  matter  that  the  only  remedy  left  the  community  was  to 
lynch  the  party.  I  have  for  years  been  warning  the  people  of  the  state  about 
this  dangerous  thing  of  lynching.  I.have  told  them  over  and  over  again  that 
they  will  see  the  day  they  will  regret  it;  that  at  some  time  or  another  some 
innocent  young  man  will  be  charged  with  an  offense  of  this  sort,  and  will  be 
hung.  Lately,  in  Macon,  Ga.,  a  policeman  was  hung  in  spite  of  his  protesta- 
tions that  he  was  innocent.  He  was  hung,  charged  with  raping  an  innocent 
girl.  It  turned  out  after  he  was  hung  that  she  was  known  in  the  place  she 
came  from  to  be  one  of  the  most  notorious  bawds  that  lived  in  the  neighbor- 
hood ;  that  she  was  common  even  to  the  lowest  class  of  people.  That  was  one 
of  the  results  from  lynch  law.  The  only  way  that  we  can  ever  pat  down  lynch 
law,  or  prevent  persons  from  using  pistols  and  knives  upon  those  from  whom 
they  receive  injary,  is  when  there  is  a  plain  case,  when  appealed  to  the  law, 
that  the  law  shall  be  enforced,  and  enforced  in  a  right  and  proper  way,  and 
that  the  party  who  has  violated  the  law  be  punished.  The  moment  people 
find  out  that  the  law  will  be  properly  enforced,  and  persons  who  commit  out- 
rages punished,  the  desire  to  lynch  and  take  the  laws  in  one's  own  hands  will 


"Now,  gentlemen,  you  are  to  weigh  this  matter.  Are  you,  first,  satisfied 
that  this  man  struck  that  blow  upon  the  head,  and  are  you  satisfied  that  it 
was  done  with  a  deadly  weapon?  .  If  it  was  done  with  a  deadly  weapon,  then 
it  is  assault  with  intent  to  kill,  unless  he  has  proved  he  was  justified  in  doing 
it.  Unless  you  can  lay  your  finger  on  any  evidence  to  prove  justification,  he 
is  guilty  of  assault  with  intent  to  kill.  If  not  guilty  on  the  first  count,  then 
he  is  guilty  on  the  second  count  of  aggravated  assault  and  battery.  If  you 
can  find  any  testimony  that  he  was  justified  by  his  act  by  anything  in  proof 
before  you,  of  course  you  will  acquit  him.  It  is  suggested  to  you  that  you 
may  disbelieve  these  witnesses — Firsts  because  they  did  not  know  what  they 
ivere  talking  about;  and,  secondly,  because  they  were  telling  a  romantic  story, 
in  other  words,  they  were  doing  this  thing  for  nothing.  I  do  not  so  under- 
stand Mr.  Wallace.  I  understand  that  he  knew  before  that  Mr.  Howell  was 
offended,  and  he  knew  before  hand  that  Mr.  Howell  made  threats  against  him 
in  consequence  of  his  intervention  in  behalf  of  a  colored  man  who  was  charged 
with  having  committed  an  offense,  and  that  when  Mr.  Howell  spoke  to  him 
that  morning  he  connected  the  two  things  together,  particularly  from  Mr. 
Howell's  tone  and  manner  at  the  time  he  ordered  him  to  stop;  that  he  saw  at 
the  time  that  Mr.  Howell  intended  to  watch  for  an  opportunity  to  punish  him 
for  the  former  matter,  he  was  therefore  careful  to  mind  what  he  said  and  get 
out  of  his  way.  That  is  what  he  says.  If  that  be  the  case,  then  there  is  no 
romance  about  the  story,  and  there  is  nothing  unreasonable  about  it.  If  you 
come  to  the  conclusion  that  this  pai-ty  did  strike  with  a  deadly  weapon,  and 
he  has  not  proven  he  was  justified  in  doing  it,  you  will  find  him  guilty  gener- 
ally. If  you  find  it  was  not  a  deadly  weapon,  then  you  can  only  find  him 
guilty  on  the  second  count  of  aggravated  assault  and  battery.  If  you  find  any- 
thing in  the  testimony  that  gives  you  a  reasonable  doubt  about  the  matter,  of 
course  you  are  bound  to  say  not  guilty." 

Johnstone  c6  Cromer,  for  appellant.  P.  ff.  Nelson,  {8ain^iel  W.  Melton, 
of  counsel,)  for  respondent. 

SrMPSON,  C.  J.  The  question  upon  which  this  appeal  turns  is  wheCher  his 
honor,  the  circuit  judge,  transcended,  in  his  charge,  the  constitutional  limit 
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prescribed  in  article  4,  g  26,  which  provides:  "That  judges  shall  not  charge 
juries  in  respect  to  matters  of  fact,  but  may  state  t?ie  testimony  and  declare  the  . 
law.  We  have  construed  this  section  to  mean  (State  v.  Jenkins^  21  S.  C. 
595;  Woody  v.  Dean,  24  S.  C.  503)  that  while  trial  judges  may  state  the  testi- 
mony, and  so  arrange  it  as  to  enable  the  jury  to  apply  it  to  the  legal  points 
involved,  yet  that  they  cannot  convey  to  the  j  ury,  either  expressly  or  impliedly, 
their  opinion  as  to  the  force  and  effect  of  said  testimony  upon  any  question  of 
fact  at  issue  between  the  parties.  In  other  words,  that  the  jury  must  be  left 
perfectly  free  in  reaching  a  conclusion  upon  the  testimony  introduced,  un* 
trami^eled  by  any  intimation  from  tlie  judge  as  to  whether  a  certain  fact  at 
issue  has  been  proved  or  not.  Whether  this  is  a  mere  provision  or  not,  and 
whether  it  best  subserves  the  interests  of  the  country  in  the  administration 
of  justice  or  not,  is  not  a  question  to  be  considered  by  the  courts.  It  is  in  the 
constitution,  the  organic  law  of  the  government,  and  it  cannot  be  disregarded. 
In  this  Ciise,  the  three  questions  of  fact  at  issue  were,  (as  stilted  by  his  honor 
in  his  charge,)  (1)  did  the  defendant,  Howell,  and  the  other  defendant,  Hipp, 
being  there,  and  acting  with  him,  strike  Mr.  Wallace  over  the  head  with  a 
club?  (2)  was  the  club  a  deadly  weapon?  and,  (3)  was  there  any  evidence 
of  justification?  The  entire  charge  is  in  the  "case,"  and  should  be  reported. 
Without  specifying  particularly  the  portions  of  the  charge  in  which  we  think 
his  honor  transcended  the  constitutional  boundaiy,  we  think  it  is  sufficient  to 
say  that,  upon  the  first  contested  fact  mentioned,  and  also  upon  the  third,  his 
honor  pretty  clearly  intimated  his  opinion,  in  the  earnestness  of  the  charge, 
that  the  defendants  struck  the  blow  complained  of,  and  that  they  had  no  cause 
for  the  violence  used;  and,  further,  that  Wallace's  explanation  of  his  conduct 
was  worthy  of  belief,  and  should  control. 

Under  these  circumstances,  we  think  that  the  defendants  are  entitled  to  a 
new  trial;  And  to  this  end  it  is  the  judgment  of  this  court  that  the  judgment 
of  the  circuit  court  be  reversed. 

MclYEK  and  McGowAN,  JJ.|  concur. 

(28  S.   C.  256) 

DABNALL  et  aL  v.  DABLINGTOir. 

(Supreme  Court  of  South  Carolina.    March  90, 1888.) 

Chattel  Mobtoaobs—Salb— Notice— Waivbb. 

Defendant,  to  secure  a  note,  executed  to  plaintiffs  a  mortgage  on  three  moles. 
The  mortgage  provided  that  on  default  the  mcni^gagees  might  take  possession  and 
sell  the  mortgaged  property,  after  15  days'  advertisement,  by  posting  notice  at 
AUendale  post-office.  On  default  the  mortgagees  took  possession,  and  defendant 
telegraphed  them,  **  take  stock  to  Savannah,  and  seU  there.  **  Held,  that  defendant 
waived  the  giving  of  notice  at  Allendale,  and  that  a  sale  fairly  made,  on  two  d^s* 
notice,  at  Savannah,  was  valid. 

Appeal  from  common  pleas  circuit  court  of  Beaufort  county;  Withbbspoon, 
Judge. 

Tills  was  an  action  by  J.  P.  Darnall  and  W.  A.  Susong  against  W.  R.  Dar- 
lington to  recover  a  balaince  on  a  promissory  note.  Judgment  was  rendered 
for  plaintiffs,  and  defendant  appeals. 

Elliott  (&  Howe,  for  appellant.     W.  /•  Verdier,  for  respondents. 

McIvEii,  J.  On  the  19th  of  May,  1885,  the  defendant  gave  his  note  pay- 
able to  the  plaintiffs  on  the  15th  of  November,  1885,  and  to  secure  the  pay- 
ment thereof  executed  a  mortgage  on  three  mules.  The  mortgage  contained 
the  usual  provision  that,  upon  default,  the  mortgagees  could  take  possession 
of  the  mortgaged  property,  and  sell  the  same  for  cash,  "after  giving  notice 
by  advertisement,  by  posting  notice  fifteen  days  at  Allendale  post-office,  and 
shall  apply  the  proceeds  of  said  sale  to  the  discharge  of  said  debt,  interest,  and 
expenses,  and  pay  any  surplus  to  the  said  mortgagor  and  his  assigns."  On 
the  16th  of  November,  1885,  defendant  wrote  to  plai n tiffs  as  follows :   "I  hate 
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to  ask  you  not  to  take  the  mortgaged  stock.  I  can  raise  ($200.00)  dollars  if 
you  will  carry  the  balance  until  next  lall;  if  you  can't  do  it,  I  will  turn  over 
the  stock  without  any  process.  The  stock  is  worth  (8450.00)  dollars  [to]  me» 
but  there  is  no  demand  in  the  country."  On  the 21st  November,  1885, plain- 
tiffs took  possession  of  the  mortgaged  property,  when  defendant  telegraphed 
plaintiffs  as  follows:  "Take  stock  to  Savannah,  and  sell  there."  The  mules 
were  accordingly  taken  to  Savannah,  and,  after  being  advertised  for  two  days 
in  one  of  the  daily  papers  of  that  city,  were  sold  at  public  auction,  and  the 
proceeds  of  sale,  alter  deducting  the  expenses,  were  credited  on  the  note,  and 
this  action  was  brought  to  recover  the  balance  due  on  the  note.  The  defend- 
ant in  his  answer  claimed  that,  the  property  not  having  been  sold  '*in  accord- 
ance with  the  stipulations  of  the  mortgage,  nor  in  accordance  with  the  statute 
regulating  the  sale  of  personal  property  under  a  mortgage,  and  the  property 
being  worth  the  amount  of  the  moi'tgage  debt,  the  same  was  paid  and  satis- 
fled."  A  jury  trial  was  waived,  and  the  case  was  tried  by  the  court.  Judge 
WiTHERSPOON,  who  heard  the  case,  held  that  the  defendant,  having  waived, 
in  writing,  for  his  own  benefit,  and  to  secure  a  better  market,  the  place  of 
sale,  if  he  did  not  also  intend  to  waive  the  notice  stipulated  for  in  the  mort- 
gage should  have  so  advised  the  plaintiffs;  and  that,  if  the  plaintiffs  sold  the 
mortgaged  propeity  in  Savannah  in  good  faith.  In  open  market,  at  its  market 
value,  they  had  done  all  that  could  be  reasonably  required  of  them ;  and  he 
therefore  rendered  judgment  in  favor  of  the  plaintiffs  for  the  balance  due  on 
the  note.  From  this  judgment  defendant  appeals  upon  the  several  grounds 
set  out  in  the  record,  which  need  not  be  repeated  here;  as  the  appeal  raises, 
substantially,  the  single  question  as  to  the  effect  of  the  failure  to  give  the 
notice  of  the  sale  as  stipulated  for  in  the  mortgage,  to-wit,  by  posting  a  notice 
for  15  days  at  Allendale  post-office.  The  act  of  1882,  (18  St.  124,)  regulating 
the  advertisement  and  sale  of  personal  property  under  a  mortgage,  expressly 
provides  that  the  regulations  therein  prescribed  shall  be  conformed  to,  '*  un- 
less the  person  making  such  ♦  ♦  ♦  mortgage  ♦  ♦  ♦  shall  consent, 
or  shall  have  consented,  to  a  sale  in  some  other  mode,  or  at  some  other  notice; 
such  consent  to  be  expressed  in  writing."  Now,  in  this  case,  the  mortgagor, 
in  the  very  outset,  did  consent,  in  writing,  that  the  sale  should  be  made  "a^ 
some  other  notice"  than  that  prescribed  by  the  statute;  and,  when  the  mort- 
gage debt  became  payable,  he  did  consent  in  writing  that  the  moitgaged  prop- 
erty should  be  taken  to  Savannah,  and  there  sold.  So  that  it  seems  to  us  the 
provisions  of  the  statute,  as  to  advertising  the  sale,  have  no  application  to  this 
case;  and  the  sole  question  is  as  to  the  effect  of  the  omission  to  post  a  notice 
of  the  sale  at  Allendale  pOst-office.  There  can  be  no  doubt  tl^at  the  sale  was 
made  at  Savannah  at  the  instance  and  request  of  the  defendant,  and  for  his 
benefit,  because  that  was  supposed  to  be  the  better  market;  and  we  have  as 
little  doubt  that  when  the  defendant  requested  the  plaintiffs  to  take  the  mules 
to  Savannah  and  sell  them  there,  that  he  intended,  to  waive,  and  did  thereby 
waive,  the  stipulation  in  the  mortgage  that  the  sale  should  be  advertised  by 
posting  the  notice  at  the  post-office  in  Allendale;  for  a  notice  posted  there  of 
a  sale  to  be  made  in  the  city  of  Savannah  would,  practically,  have  amounted 
to  no  notice  at  all.  So,  too,  as  to  the  time  for  advertizing  the  sale, — 15  days, — 
after  the  mules  had  been  taken  to  Savannah,  by  the  request  of  the  defendant 
himself,  it  seems  to  us  that  he  would  have  had  much  more  reason  to  com- 
plain if  the  plaintiffs,  in  order  to  comply  literally  with  the  stipulation  in  the 
mortgage,  had  kept  the  mules  in  Savannah  for  15  days  at  heavy  expense.  We 
think  it  plain  that  the  course  pursued  by  the  plaintiffs  in  making  the  sale  was 
at  the  instance,  and  for  the  benefit  of,  the  defendant,  and  that  he  has  no  reason 
to  complain V  especially  in  the  absence  of  any  evidence  of  any  want  of  fair- 
ness in  the  sale,  or  any  evidence  that  the  property  brought  less  than  its  mar- 
ket value.  While  it  may  be  true  that  where  a  mortgagee  takes  possession  of 
the  mortgaged  property,  and  converts  it  to  his  own  use,  without  a  sale,  or 
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where  a  sale  is  made  neither  in  compliance  with  the  terms  of  the  statute,  nor 
in  accordance  with  the  wishes  and  consent  of  the  mortgagor,  it  operates  a  sat- 
isfaction of  the  mortgage  debt, yet  whereas  in  this  case,  the  sale  is  made,  by 
tlie  consent  and  at  the  instance  of  the  mortgagor,  in  a  different  way,  no  such 
result  follows;  for  otherwise  the  mortgagor  would  be  taking  advantage  of  his 
own  wrong. 

The  judgment  of  this  court  is  that  the  Judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  C.  J.,  and  McGowait,  J.,  concur. 


(28  S.  C.  258) 

State  ex  rel.  Kekdall  «•  Board  of  County  Gom'ss. 
(Supreme  Cmurt  of  South  CaroUna.    March  20, 1888.) 

MaNDAXUS— To  Ck>XPBL  CONBIDBRATION  OT  CULIM—FORMEB  AOTIOlf. 

Mandamus  will  not  Ue  tx>  compel  a  board  of  county  commissioners  to  act  upon 
an  account  presented  to  it,  where  it  appears  that  the  same  account  has  been  pre- 
sented to  and  disaUowed  by  a  former  board  of  commissioners  of  the  same  county. 

Appeal  from  common  pleas  circuit  court  of  Richland  county;  Witherspoon, 
Judge. 

This  is  an  appeal  from  an  order  of  Hon.  Witherspoon,  presiding  Judge, 
refusing  a  mandamus  to  compel  respondents,  the  county  commissioners  of 
Richland  county,  to  take  action  upon  an  account  of  IJr.  F.  D.  Kendall,  appel- 
lant, against  the  county. 

H.  C  PatUm^  for  appellant.    Arthur  C.  MoorSt  for  respondents. 

Simpson,  C.  J.  The  appellant  on  the  16th  of  August,  1886,  presented  an 
account  for  audit  to  the  county  commissioners  for  Richland  county,  which 
was  examined  and  disallowed.  On  the  19th  of  September,  1887,  he  again  pre- 
sented the  identical  account  to  the  board,  then  in  office,  who  refused  to  act 
upon  it  In  the  mean  time,  and  before  it  was  presented  the  second  time,  the 
members  of  the  board  in  office  at  the  time  when  first  presented  had  gone  out 
of  office,  and  a  new  board,  as  to  the  members,  had  been  elected;  and  it  was  to 
the  board  as  constituted  after  the  election,  as  stated  above,  that  the  account 
was  presented  the  second  time,  when  consideration  was  refused.  Upon  this 
state  of  facts,  the  petitioner  applied  for  a  writ  of  mandamus  to  his  honor. 
Judge  WiTHERSPOON,  below,  who  refused  it.  The  ground  upon  which  the 
petitioner  claimed  the  writ  was  that  the  board  had  refused  to  consider  his  ac- 
count and  he  prayed  the  mandamus  to  compel,  not. its  allowance,  but  its  con- 
sideration; alleging  that  he  had  the  right  to  have  said  account  examined  and 
passed  upon,  by  either  allowing  or  disallowing  it.  and  that  it  was  the  duty  of 
the  board  to  take  action,  one  way  or  the  other.  The  board  made  return  to  the 
rule,  showing  that  the  identical  account  mentioned  in  the  petition  had  been 
presented  by  the  petitioner  to  its  predecessor  on  August  16, 1886,  when  it  was 
examined  and  disallowed,  as  appeared  upon  the  records  of  said  board;  and  it 
was  upon  this  ground  that  fuither  action  was  refused.  Mandamus  against 
a  public  officer  is  a  proper  proceeding,  where  a  party  has  a  legal  right  to  the 
claim  which  he  makes,  and  there  is  no  other  specific  or  sufficient  remedy,  or 
where  it  is  the  duty  of  the  officer  to  comply  with  the  demand  made,  with  no 
adequate  remedy,  upon  refusal.    Slate  v.  Fuller^  18  S.  C.  250. 

Now,  the  first  question  is,  did  the  petitioner  have  a  legal  right  to  demand 
that  his  account  should  be  considered  by  the  board,  and  its  merits  passed 
upon  a  second  time,  after  its  refusal  upon  a  former  examination?  Tlie  peti- 
tion for  the  writ  does  not  appear  in  the  "case,"  and  we  do  not  know  upon 
what  ground  the  petitioner  asked  a  second  consideration  of  his  account  by  the 
commissioners.  As  far  as  appears  in  the  **case,"  there  was  no  new  ground; 
the  account  was  identical  at  the  second  presentation  with  the  first    If  there 
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was  any  defect  or  omission  in  the  first  wtiich  defeated  It,  and  that  had  been 
supplied  in  such  way  as  to  have  authorized  and  perhaps  required  a  second  ex- 
amination, and  this  had  been  stated  in  the  petition,  then  the  claim  would 
have  a  better  foundation;  but  no  such  facts  appear.  In  fact,  nothing  appears 
except  that  the  account,  after  having  been  once  examined  and  disallowed  by 
the  proper  tribunal  in  such  cases,  was  again  presented,  some  12  months  after- 
wards, to  the  same  tribunal, — true,  composed  of  different  men.  but  the  same 
official  body, — ^for  a  second  examination,  with  no  reason  given;  no  new  facts 
stated;  nothing  except  that  the  petitioner  desired  his  account  to  be  examined 
and  passed  upon.  We  do  not  think  that  the  petitioner  had  a  clear  legal  riglit 
to  have  the  second  examination  which  he  sought,  such  as  is  contemplated  in 
the  law,  for  the  foundation  of  the  extraordinary  proceeding  by  mandamus. 
It  appears  from  the  return  that,  while  the  commissioners  did  not  go  into  the 
merits  of  the  claim,  they  did  examine  it  so  far  as  to  ascertain  the  fact  that  the 
identical  account  had  been  examined  upon  its  merits  by  the  boai-d  at  a  former 
meeting  and  had  been  disallowed,  from  which  action  there  had  been  no  ap- 
peal; and  upon  that  ground  they  dismissed  the  petition,  refusing  to  consider 
it  upon  its  merits.  If  the  board  was  bound  to  consider  it  a  second  time,  with 
no  new  facts  alleged,  no  after-discovered  testimony,  on  the  ground  of  a  legal 
riglit  in  the  petitioner  to  liave  it  thus  reconsidered,  we  can  see  no  reason  why 
it  should  not  be  considered  successively  after  each  disallowance,  and  .indefi- 
nitely. If  these  reconsiderations  and  examinations  are  limited  in  number 
only  by  the  will  of  the  petitioner,  there  would  be  no  end  to  litigation. 

We  do  not  think  that  the  petitioner  has  brought  himself  under  the  princi- 
ples which  authorize  the  writ  which  he  seeks.  It  is  the  Judgment  of  this 
court  that  the  judgment  of  the  circuit  court  be  affirmed. 

McIvsB  and  MoGowak,  JJ.,  concur. 

(28  S.  C.  261)  __ 

Hall  t>.  South  Carolina  By.  Co. 
{Supreme  Court  of  South  Ccwolina.    March  20, 1888.) 

L  Carriers^Of  Passbnobrs— Bjbotmsnt  from  Train. 

In  an  action  against  a  railroad  companjr  for  damages  for  an  alleged  illegal  ejeo- 
tion  from  a  railroad  train,  a  charge  to  the  iurv  that,  ^'if  he  was  not  liable  to  be  ex- 
pelled from  defendant's  cars,  and  was  expelled  at  an  unseasonable  hour  in  the  mom- 
inR,  where  he  was  exposed  to  the  weather,  when  he  could  have  been  ejected  when 
a  few  yards  from  home, "  he  could  recover  exemplary  damages,  is  not  faulty  as  in- 
correctly stating  the  law  as  to  the  proper  place  to  eject  a  passenger  when  neces- 
sary.* 

S.  Same. 

Where  plaintiff  took  an  early  morning  train,  having  been  unable  to  secure  a  tioket, 
as  the  station  was  not  open,  and,  upon  the  conductor's  demanding  10  cents  more 
than  the  price  of  a  ticket,  refused  to  pay  more  than  the  ticket  would  cost,  and  was 
consequently  ejected  from  the  train  at  the  next  station,  which  was  not  open,  the 
weather  being  rough  and  uncomfortable,  when  plaintiff  might  have  been  ejected 
near  his  home,  a  charge  to  the  jury,  in  a  suit  for  damages,  to  the  effect  that  actual 
damages  only  could  be  recovered,  would  be  erroneous. 

S.  TRiALr-lNBTRucTioN— Assumption  of  Proof  of  Fact. 

In  an  action  against  a  railroad  company  for  damages  for  having  been  illegally 
ejected  from  defendant's  train,  a  charge  that  **if  he  was  not  liable  to  be  expelled 
from  defendant's  cars,  and  was  expelled  at  an  unseasonable  hour  in  the  morning 
where  he  was  exposed  to  the  weather,  when  he  could  have  been  ejected  when  a  few 
yards  from  home, "  he  might  recover  exemplary  damikffes,  etc.,  is  not  faulty  as  stat- 
ing the  fact  as  proved  that  he  might  have  been  ejected  a  few  yards  from  home. 

i.  Appbai^—Rbvibw— Motion  to  Strikb  out  Tbbtimont— Failurb  to  IJrob  on  Trial. 
Where  an  objection  to  the  admission  of  testimony  is  sustained  as  soon  as  offered, 
there  being  no  motion  to  strike  out  such  testimony,  nor  request  that  the  jury  be  In- 
structed to  disregard  it,  the  appellate  court  will  not,  on  account  of  such  tesumony, 
reverse  the  judgment. 

'  See  note  at  end  of  nasa 
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Appeal  from  common  pleas  circuit  court  of  Aiken  county ;  Kershaw,  Judge. 

Action  byH.  H.  Hall  against  the  South  Carolina  Rail  way  CJompany  for  dam- 
ages for  an  ejectment  from  defendant's  train.  Plaintiff  recovered  $325  in 
the  circuit  court,  and  defendant  appeals. 

Brawley  <fr  Barnwell  and  Hendei'son  Bros.p  for  appellant.  G,  W.  Croft 
and  O,  C.  Jordan,  for  respondent. 

McIvER,  J.  The  plaintiff  brought  this  action  for  damages  on  the  ground 
that  the  agent  or  servant  of  the  defendant  company  had  illegally  ejected  him 
from  the  defendant's  railroad  train.  The  facts  of  the  case,  as  to  which  there  is 
no  dispute  here,  were  substantially  as  follows:  On  the  16th  of  October,  1883, 
the  plaintiff  boarded  defendant's  train  at  Aiken  for  the  purpose  of  going  to 
Augusta  to  meet  the  remains  of  his  deceased  mother.  The  train  passed  Aiken 
at  a  very  early  hour,  before  daylight;  and,  although  the  plaintiff  was  at  the 
depot  in  time  to  have  purchased  a  ticket  before  the  train  arrived,  he  was  un- 
able to  do  so  because  the  ticket-office  was  not  open, — the  regulations  of  the 
company  not  requiring  it  to  be  opened  at  so  early  an  hour.  When  the  plain- 
tiff was  asked  for  his  ticket  or  fare  by  the  conductor  he  tendered  him  55  cents, 
the  price  of  a  ticket  from  Aiken  to  Augusta,  but  the  conductor  demanded  10 
cents  more,  upon  the  ground  that  he  was  required  by  the  regulations  of  the 
company  to  charge  a  person  who  had  no  ticket  65  cents.  The  plaintiff  de- 
clined to  pay  the  sum  demanded,  when  the  conductor  told  him  that  if  he  did 
not  pay  it  he  would  have  to  put  him  off.  The  plaintiff  then  said  to  the  con- 
ductor, '*Stop  your  train,  and  put  me  off,  then."  This  the  conductor  declined 
to  do,  but  carried  plaintiff  five  miles  further,  on  to  Granileville,  the  next  sta- 
tion; and  when  the  train  reached  that  station  the  conductor  again  approached 
plaintiff,  and  asked  if  he  must  take  him  up  and  put  him  off,  to  which  plain- 
tiff replied,  "No;  but  he  must  lead  me  out,  and  he  laid  his  hand  on  me,  and 
led  me  out."  The  morning  was  cold  and  wet,  and,  the  depot  at  Graniteville 
not  being  open  at  that  early  hour,  the  plaintiff  was  left  there  without  shelter. 
The  plaintiff  testified  that  the  conductor's  manner  in  refusing  the  amount 
offered,  and  demanding  more,  with  a  tlureat  to  put  him  off  if  he  did  not  pay 
the  amount  demanded,  was  abrupt;  but  when  he  was  actually  put  off  the  train, 
at  Graniteville  no  violence  was  used,  and  no  more  force  than  was  necessary 
to  take  plaintiff  by  the  arm  and  lead  him  off  the  train.  The  plaintiff  remained 
at  Graniteville  until  a  return  train  came,  which  he  took,  and  reached  Aiken 
about  8  o'clock  in  the  morning.  The  plaintiff  also  testified  that  when  he  first 
refused  to  pay  the  amount  demanded,  and  asked  the  conductor  to  put  him  off 
then,  the  train  had  just  left  Aiken,  and  reached  a  point  between  the  landing 
of  the  Highland  Park  Hotel  and  the  pump  where  the  train  sometimes  stopped, 
not  more  than  a  mile  from  Aiken.  The  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  $325,  and  defendant  appeals  upon  the  several  grounds  set  oat  in 
the  record. 

The  first  ground,  which  alleges  error  in  the  admission  of  certain  testimony, 
is  disposed  of  by  the  statement  which  appears  in  the  "case,"  that  the  objection 
to  this  testimony  was  not  overruled,  but  was  sustained  r  and  the  position  taken 
in  the  argument,  that  the  plaintiff  had  the  full  benefit  of  this  testhnony,  can- 
not be  sustained.  So  far  as  the  "case"  shows  the  objection  to  this  testimony 
was  sustained  as  soon  as  it  was  presented,  and  certainly  this  is  aU  that  could 
have  been  expected  from  the  circuit  judge,  as  it  does  not  appear  that  he  was 
asked  to  strike  out  such  testimony,  or  to  instruct  the  Jury  to  disregard  it,  and 
refused  to  do  so. 

The  second  ground  of  appeal  is  as  follows:  "Because  it  is  submitted  that 
his  honor  erred  in  charging  the  jury  that,  in  considering  the  question  of  ex- 
emplary damages,  they  must  take  into  consideration  *  that  he  could  have  been 
ejected  when  a  few  yards  from  home,'  in  that  said  charge  involved  a  ques- 
tion of  fact,  and  should  have  been  submitted  to  the  jury. "    It  seems  to  us  that 
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this  ground  is  taken  under  a  misconception  of  the  charge.  The  language 
therein  quoted  from  the  charge,  taken,  as  there  stated,  by  itself,  and  apart 
from  the  connection  in  which  it  was  used,  might  possibly  convey  the  idea  that 
the  circuit  judge  had  stated,  as  a  fact  proved  in  the  case,  that  the  plaintiff 
could  have  been  put  off  the  train  within  a  few  yards  of  his  home,  and  if  so  it 
would  undoubtedly  be  objectionable.  But  when  we  examine  the  charge,  wliich 
is  set  out  in  the  "case,"  it  is  manifest  that  the  circuit  judge  did  not  intend  to 
state,  and  did  not  state,  any  fact  as  proved  in  the  case;  but  simply  stated  to 
the  jury,  what  he  had  the  unquestionable  right  to  do,  that  if  certain  facts 
were  established  they  might  take  them  into  consideration  in  determining 
whether  tlie  plaintiff  was  entitled  to  exemplary  damages.  This  will  appear 
from  the  language  of  the  charge  as  to  tliis  point,  which  is  as  follows:  ''If  he 
was  not  liable  to  be  expelled  from  defendant's  cars,  and  he  was  expelled  at  an 
unseasonable  hour  of  the  morning,  where  he  was  exposed  to  the  weather, 
when  he  could  have  been  ejected  when  a  few  yards  from  liome,  you  may  take 
these  circumstances  in  consideration  in  making  up  your  verdict,  and  may  give 
exemplary  damages.*'  It  seems  to  us  clear  that  the  word  '*if,"  at  the  begin> 
ning  of  this  sentence,  was  applicable  to  each  branch  of  it,  and  that  the  plain 
and  obvious  meaning  of  the  language  used  by  the  circuit  judge  was  that,  if 
the  circumstances  there  mentioned  occurred,  they  were  proper  matters  to  be 
considered  by  the  jury  in  determining:  whether  exemplary  damages  should  be 
allowed.  As  we  have  frequently  had  occasion  to  say,  it  will  not  do  to  take 
up  detached  sentences,  or  parts  of  sentences,  from  the  charge  of  a  circuit 
judge,  but  it  must  be  considered  as  a  whole;  for  that  is  the  way  it  is  delivered 
to  the  jury,  and  therefore  the  way  in  wiiich  they  must  be  regarded  as  consid- 
ering it;  and  if  we  consider  this  charge  in  that  manner  we  do  not  see  how  the 
jury  could  have  supposed  that  the  judge  was  stating  to  them  any  fact  as 
proved,  but  was  simply  telling  them  that,  ^certain  circumstances  did  occur,, 
then  they  were  proper  for  their  consideration  in  determining  the  question  of 
damages. 

The  third  ground  of  appeal  is  as  follows:  "Because  It  is  submitted  that  his 
honor  erred  in  charging  the  jury  that,  in  considering  the  question  of  exem- 
plary damages,  they  could  tal:e  into  account  that  he  was  ejected  at  an  unsea- 
sonable hour  in  the  morning  at  Graniteville,  when  he  could  have  been  ejected 
nearer  home,  in  that  said  charge  was  calculated  to  mislead  the  jury,  and  in- 
cline them  to  believe  that  a  conductor  must  eject,  not  at  the  next  regular  sta- 
tion, but  at  a  point  nearest  the  station  boarded  by  the  passenger,  which  is 
contrary  to  law  and  prudence."  Here,  again,  it  seems  to  us  that  there  is  a 
misconception  of  the  charge,  arising  from  looking  at  isolated  portions,  instead 
of  considering  the  parts  objected  to  in  the  connection  in  which  they  are  used. 
The  remark  made  as  to  the  place  where  the  defendant  was  actually  ejected, 
and  the  place  where  he  might  have  been  put  off  the  train,  and  where  the  plain- 
tiff asked  tJie  conductor  to  put  him  off^  was  manifestly  intended  to  indicate 
one  of  the  circumstances  which  might  be  adverted  to  by  the  jury,  as  showing 
a  reckless  disregard,  or  at  least  a  careless  indifference  to  the  feelings  and 
wishes  of  the  plaintiff;  and  we  do  not  see  how  it  could  have  been  regarded  by 
the  jury  as  an  expression  of  the  judge's  view  of  the  law  as  to  where  was  the 
proper  place  to  put  the  plaintiff  off  the  train.  He  was  not  asked  to  instruct 
the  jury  that  the  conductor  could  not  put  off  a  passenger,  who  refused  to  pay 
the  fare  demanded,  between  stations,  but  was  bound  to  wait  until  the  next 
station  was  reached ;  and  we  are  not  prepared  to  admit  that  the  law  is  as 
claimed  in  this  exception.  We  are  not  prepared  to  lay  it  down  as  a  rule  of 
law  that  where  a  passenger  on  a  railroad  train  refuses  to  pay  his  fare,  the 
conductor  cannot  eject  him  between  stations,  but  is  bound  to  tiike  him  on  to 
the  next  regular  station  before  he  can  be  ejected.  It  seems  to  us  that  this 
would  depend  largely  upon  the  circumstances  of  each  particular  case.  For  ex* 
ample,  in  this  very  case,  where  the  passenger,  finding  that  he  was  to  be  ejected^ 
v.5s.E.no.8 — 40 
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desired  to  be  put  off  at  a  point  near  his  home,  where  the  train  might  have 
been  easily  stopped,  as  was  shown  by  the  fact  that  the  train  had  been  in  the 
habit  of  stopping  at  that  point,  near  the  Highland  Park  Hotel  landing,  and  the 
conductor  refused  to  do  so,  but  insisted  on  carrying  him  to  the  next  station, 
five  miles  further  on,  where,  as  the  conductor  must  have  had  reason  to  Icnow, 
and  where  the  event  proved,  there  was  no  shelter  at  that  early  hour  of  the 
morning  to  which  the  plaintiff  could  obtain  access,  the  state  of  the  weather 
being  such  as  to  render  it  necessary  for  plaintiff's  comfort,  we  would  not  be 
willing  to  lay  it  down  as  a  rule  of  law  that  the  plaintiff  could  only  be  ejected 
at  the  next  station.  On  the  contrary,  we  think,  with  the  circuit  judge,  that 
there  were  circumstances  proper  to  be  considered  by  the  jury,  in  determining 
the  question  whether  exemplary  damages  should  be  awarded. 

The  only  remaining  inquiry  is.  that  presented  by  the  third  subdivision  of 
the  fourth  ground  of  appeal,  (the  first  ^nd  second  having  been  abandoned,) 
which  imputes  error  to  the  circuit  judge  in  refusing  to  charge  **that  in  no  as- 
pect of  this  case  can  the  plaintiff  recover  more  than  actual  damages,  and  if 
he  suffered  no  actual  damages  he  can  recover  nothing  at  all."  The  circuit 
judge  laid  down  the  rule  as  to  exemplary  damages  in  terms  to  which  no  ex- 
ception has  been  taken,  and  therefore,  for  the  purposes  of  this  case  at  least, 
it  must  be  regarded  as  the  correct  rule.  Hence  this  request  is  based  entirely 
upon  the  assumption  (1)  that  there  was  no  testimony  whatever  tending  to 
show  that  the  plaintiff  was  entitled  to  recover  exemplary  damages;  (2)  that, 
where  such  is  the  case,  the  judge  is  bound  to  instruct  the  jury  that  they  can- 
not give  exemplary  damages,  but  must  confine  themselves  exclusively  to  the 
ajctual  damages  proved  in  the  case.  Inasmuch  as  the  first  assumption  is,  in 
our  opinion,  unwarranted,  we  need  not  consider  the  second.  As  we  have  in- 
timated above,  there  were  some  circumstances  in  the  case  tending  to  show 
that  it  was  a  proper  case  for  exemplary  damages,  and  whether  those  circum- 
stances were  sufiicient  to  produce  such  a  conclusion  was  a  matter  for  the  jury 
exclusively.  See  Emory  v.  Powder  Co,,  22  S.  C.  484;  Epstein  v.  Broton^  21 
8.  C.  699. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

•  tiiiLT30N,  0.  J.,  and  MoGowan,  J.,  concur. 

NOTE. 

Carbtsks— EiJBCTXsirr.  Before  ejeoUng  from  a  railroad  train  a  passenger  who  de- 
clines Ut  pay  his  fare,  the  conductor  must  first  have  the  train  stopped.  Sullivan  v.  Navi- 
gation C;o.,  (OrO  7  Pac  Rep.  508. 

A  regvilar  station  is  not  an  improper  place  to  eject  a  passenger,  altboueh  there  may 
not  he  a  hotel  for  public  accommodation  at  that  place.  Hall  v.  Rallroaa  Ck>.,  15  Fed. 
Rep.  67. 

Where  the  legal  right  of  a  conductor  of  a  railroad  train  to  eject  or  remove  a  passen- 
ger from  the  cars  ezistSf  he  must  effect  the  removal  at  a  proper  place,  and  in  a  proper 
manner,  and  with  no  more  confusion,  force,  or  violence  than  is  reasonably  necessary 
for  the  purpose.    Oallena  v.  Railroad,  13  Fed.  Rep.  116. 

If  a  conductor  uses  unnecessary  force  in  ejecting  a  person  wrongfully  upon  the  train, 
the  company  will  be  liable  in  damages  for  injuries  sustained  thereby.  Railroad  Co.  v. 
Bills,  (Ind.)  8  N.  E.  Rep.  611. 

In  ejecting  from  a  railway  car  a  trespasser,  care  must  be  taken  that  it  be  not  done  in 
such  mannttr  as  to  endanger  his  life  or  limbs.  Where  such  care  is  not  taken,  it  is  neg- 
ligence, for  which  the  company  is  answerable.    Biddle  v.  Railway,  (Pa.)  4  AtL  Rep. 

Where  a  boy  was  ejected  from  a  train  in  motion,  and  received  thereby  injuries  from 
which  he  died,  it  is  for  the  jury  to  decide  whether  the  railroad  company  is  liable  in 
damages  for  using  improper  means  to  clear  its  train  of  boys  improperly  on  it.  Railway 
Co.  V.  PhiUips,  (Miss.1  2  South.  Rep.  537. 

A  trespasser  may  be  ejected  from  a  train  after  it  has  stopped  at  a  place  other  than  a 
depot  or  station,  provided  care  is  taken  not  to  expose  his  person  to  serious  injury  or 
danger;  but.  in  such  an  ejection,  the  railroad  company  is  not  required  to  have  consid- 
erauon  for  the  mere  convenience  of  the  wrong-door.  Railroad  Co.  v.  Qants,  (Kan.)  17 
Paa  Rep.  54. 
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It  is  the  duty  of  a  railroad  conductor  to  stop  his  train  before  ejecting  a  passenger  who 
is  wrongfully  therein,  so  as  to  avoid  the  danger  of  personal  injury;  and  ne  is  liable  for 
an  assault  if  he  f  orciblyejects  such  passenger  whue  the  train  is  in  motion.  State  v. 
Kinney,  (Minn.)  26  N.  W.  Rep.  706. 

A  trespasser  upon  a  railroad  train  cannot  be  ejected  therefrom  without  a  reasonable 
regard  for  his  safety ;  and,  where  the  facts  of  a  case  are  such  as  to  leave  room  for  doubt 
whether  such  reasonable  regard  has  or  has  not  been  used,  the  question  should  be  sub- 
mitted to  the  jury.  Arnold  v.  Railroad  Co.,  (Pa.)  8  AtL  Rep.  218 ;  Railroad  Co.  v.  Ros- 
enzweig,  (Fa.)  6  AtL  Rep.  646. 

If  a  person  enter  a  train,  and  refuse  to  pay  his  fare  when  lawfully  demanded,  he  is  a 
trespasser,  and  not  a  passenger,  and  at  common  law  the  carrier  is  not  bound  to  put  him 
off  at  a  station  or  usual  stopping  place,  but  may  expel  him  at  any  place,  provided  it  will 
not  expose  him  to  serious  danger,  or  result  in  wanton  injury  to  him.  wyman  y.  Rail- 
rofi^  (mmx.)  26  N.  W.  Rep.  849. 

Where  a  person  ejected  from  a  railroad  car  sued  to  recover  damages  for  injuries  from 
such  expulsion,  and  the  walk  which  followed  it,  if  a  certain  necessity  to  take  the  walk 
was  imposed  on  pl&intiil  by  such  expulsion  from  the  car,  the  walk  became  a  direct  con- 
sequence of  the  expulsion,  within  the  rule  which  allows  damages  for  direct  conse- 
quences of  any  trespass.    Bland  v.  Railroad  Co.,  (Cal.)  4  Pao.  Rep.  673. 


(89  Ga.  442) 

Central  Railroad  &  Banking  Ck).  t^.  Bousb. 

(Supreme  Court  of  Qeorgia.    March  19, 1888.) 

WBOiroTtTL  Dbath— Measubs  of  Damages— Valuation  of  Life. 

The  court  charged  the  jury,  in  an  action  by  plaintifF  to  recover  damages  for  the 
killing  of  her  husband,  that  tne  measure  of  damages  depended  solely  upon  the  value 
of  the  husband's  life,  his  age  and  occupation,  and  dangers  to  which  ne  was  exposed, 
his  ability  to  labor  for  the  support  of  his  family,  probable  increase  or  diminution  of 
that  ability,  and,  in  making  such  valuation,  they  should  also  determine  what  his 
gross  eammgs  would  be,  and  deduct  therefrom  all  of  his  individual  expenses  during 
the  time  he  was  earning  the  same.  Held,  that  the  charge  contains  no  error  as  to 
the  measure  of  damages.^ 

Error  from  superior  court,  Macon  county;  Port,  Judge. 

Action  by  Mrs.  Lucy  A.  Rouse  against  the  Centra)  Hallroad  &  Banking 
(Company,  to  recover  damages  for  the  killing  of  her  husband.  The  court,  in 
charging  the  jury  as  to  the  measure  of  damages,  instructed  them  as  follows: 
"The  measure  of  damages,  in  an  action  brought  by  the  wife  for  the  homicide 
of  her  husband,  is  not  affected  by  the  wants  of  tlie  family,  but  depends  solely 
upon  the  value  of  the  husband's  life.  In  estimating  the  value  of  his  life,  you 
should  take  into  consideration  his  age,  health,  habits,  occupation,  expectation 
of  life,  ability  to  labor,  and  to  furnish  care  and  attention  to  the  family,  prob- 
able increase  or  diminution  of  that  ability  with  lapse  of  time  and  rate  of  wages. 
When  you  ascertain  the  value  of  the  husband's  life,  you  should  deduct  his  per-, 
sonal  expenses  from  the  gross  amount,  and  reduce  the  balance  to  its  present 
value;  and  that  would  be  the  value  of  the  life,  which  the  widow  would  be  en- 
titled to  receive,  if  it  should  appear  that  she  was  entitled  to  recover.  It  is 
simply  a  question  of  valuing  Rouse's  life,  (if  you  should  think  that  the  plaintiff 
was  entitled  to  recover  for  his  death;)  and,  in  making  such  valuation,  he  ought 
to  be  treated  as  any  other  producer,  chargeable  upon  his  income  with  his  per- 
sonal expenses, — his  own  individual  personal  expenses.  These  would  dimin- 
ish his  value  to  his  family  or  his  estate.  Ascertain  what  his  value  to  his  fam- 
ily, including  his  earnings  or  income,  would  be;  arrive  at  the  gross  amount; 
then  deduct  from  it  what  he  would  have  to  lay  out,  as  a  producer,  to  render 
the  service,  or  to  acquire  the  money  that  he  might  be  expected  to  produce; 
reduce  the  whole  net  result  to  its  present  value,  and  this  is  the  amount  you 
would  be  authorized  to  And,  If  you  think  the  plaintiff  entitled  to  recover  any- 
thing under  the  testimony."  To  this  charge  defendant  excepted,  and  brings 
error. 

>ln  general,  as  to  the  meausure  of  damages  for  negligently  causing  death,  see  Cooper 
V.  Railway  Co.,  (Mich.)  88  N.  W.  Rep.  306;  County  of  Howard  v.  Legg,  (Ind.)  11  N.  E. 
Rep.  612.  and  note;  Stoher  v.  Railroad  Co.,  (Mo.)  4  S.  W.  Rep.  889:  Hogue  v.  RaUroad 
Co.,  Z2  Fed.  Rep.  866;  Davis  v.  Guamieri.  (Ohio«)  15  N.  £.  Rep.  850.     . 
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Lyon  t&  Estea,  for  plaintiff  in  error.  B.  P.  Hollis^  B.  G.  Simmons,  and 
Querry  <fe  Son,  for  defendant  in  error. 

BoNEY,  J.i  This  is  the  second  time  this  case  has  been  to  this  court.  When 
here  before,  (October  term,  1886,  and  not  yet  reported,)  it  was  held,  under 
the  facts  of  the  case  then  made,  that  the  Central  Bailroad  &  Banking  Com- 
pany was  liable  in  damages,  and  the  case  was  sent  back  for  a  new  trial,  solely 
because  the  court  below  en*ed  in  his  charge  to  the  jury  on  the  measure  of 
damages.  The  facts  upon  the  last  trial  do  not  materially  differ  from  the  facts 
on  the  first  trial;  so,  treating  the  liability  of  the  company  as  settled,  it  is  only 
necessary  to  examine  the  charge  of  the  court,  which  is  set  out  in  fiill  in  the 
record,  to  see  if  any  error  wjis  committed  on  the  subject  of  damages.  We  find 
no  error  in  the  charge.  The  measure  of  damages  was  fairly  submitted  to  the 
jury,  in  strict  compliance  with  the  rule  laid  down  by  this  court  when  the 
case  was  here  before.  After  inspecting  the  whole  record,  and  the  errors  com- 
plained of,  we  are  satisfled  that  the  court  below  was  right  in  refusing  a  new 
trial,  and  we  therefore  affirm  the  judgment. 


(80  Ga.  497)  ^,  ^  _ 

McDonald  v.  Lanb. 

{Suvremt  Cowrt  of  Oeorgicu    March  i^  188S.) 

Abbbbt— RBrnsAL  to  Pat  Btrbbt  Tax— Authoritt  to  Cause  Arrest. 

Arrest  for  non-payment  of  street  tax  is  not  authorized,  in  the  absence  of  express 
authority,  by  a  provision  in  a  city  charter  (Acts  Ga.  1872,  §  154)  giving  the  mayor 
and  council  power  to  compel  persons  to  work  on  the  streets. 

Error  from  superior  court,  Glynn  county;  Atkinson,  Judge. 

Action  for  damages  for  false  imprisonment,  brought  by  Fiid.  Lane  against 
Allen  McDonald.  Verdict  for  plaintiff,  defendant's  motion  for  a  new  trial 
refused,  and  he  brings  writ  of  error. 

Crovatt  &  Whitjiddt  for  plaintiff  in  error.  F*  H.  Harris^  for  defendant 
in  error. 

Simmons,  J.  Fred.  Lane  brought  suit  against  Allen  McDonald  for  dam- 
ages. He  alleged  tliat  in  August,  1885,  he  paid  his  street  tax  for  that  year  to 
the  mayor  and  council  of  the  city  of  Brunswick,  and  took  the  receipt  there- 
for; and  that  on  the  26th  of  January,  1886,  McDonald,  a  policeman  of  that 
city,  arrested  him  on  the  public  streets  of  the  city,  on  the  charge  of  having 
failed  to  pay  his  street  tax,  althougli  he  protested  to  the  officer  that  he  had  paid 
said  tax;  and  that  the  officer  carried  him  to  the  guard-house  of  the  city  and 
locked  him  up,  and  he  was  detained  there  all  night,  and  until  he  was  brought 
before  the  police  court  on  the  following  morning,  when,  a  friend  having 
brought  him  his  receipt  for  the  tax,  he  presented  the  receipt,  and  was  dis* 
charged.  He  claimed  damages  in  the  sum  of  $1,000.  On  the  trial  of  the  case 
the  j[ury  returned  a  verdict  in  his  favor.  The  defendant  made  a  motion  for 
a  new  trial  upon  the  several  grounds  contained  therein,  which  the  court  over- 
ruled; whereupon  he  excepted. 

Tlie  only  question  made  in  this  record  is  whether  the  policeman  was  liable 
to  the  plaintiff  below  for  damages  for  having  arrested  him  for  the  non-pay- 
ment of  street  tax.  That,  in  our  opinion,  depends  upon  whether  there  was 
any  law  or  ordinance  authorizing  the  city  authorities  to  issue  warrants  for  the 
arrest  of  the  citizen  for  the  non-payment  of  street  tax.  We  know  of  no  such 
law.  We  find  no  such  authority  granted  in  the  charter  of  the  city  of  Bruns- 
wick. In  the  thirteenth  section  of  the  act  approved  August  27,  1872,  **to 
consolidate  and  amend  the  several  acts  incorporating  the  city  of  Brunswick," 

^  Simmons,  J.,  heing  disqualified  in  this  case,  Hon.  H.  C.  Ronbt,  judge  of  the  Auguste 
lircuit,  was  designated,  and  presided  therein. 
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(Acts  1872,  §  154,)  the  power  is  given  to  the  mayor  and  council  **to  compel  all 
persons  within  the  corporate  limits  of  said  city,  who  are  subject  to  road  duty 
under  the  laws  of  this  state,  to  work  on  the  public  streets  of  said  city  for  fif- 
teen days,  and  no  more,  during  each  year:  provided,  that  any  person,  subject 
to  work  on  the  streets  as  aforesaid,  may  commute  the  service  so  required  by 
the  payment  of  live  dollars,  or  pro  rata  for  any  number  of  days  less  than  fif- 
teen." The  only  power  given  in  this  section  is  to  compel  the  citizens  of  the 
city  to  work  on  the  streets.  The  section  itself  does  not  make  it  penal  to  re- 
fuse to  work  on  the  streets  or  pay  the  commutation.  The  city  authorities 
may,  under  this  section,  pass  an  ordinance  making  it  penal  to  refuse  to 
work  the  streets  or  to  pay  the  commutation  tax;  but  if  they  have  passed 
such  an  ordinance  we  have  not  been  advised  thereof.  The  record  does  not 
disclose  that  there  was  any  ordinance  of  the  city  giving  the  power  or  author- 
ity to  any  officer  of  the  city  to  issue  a  warrant  for  the  non-payment  of  taxes, 
or  to  any  policeman  of  tho  city  to  make  an  arrest  under  such  a  warrant.  If 
such  an  ordinance  existed,  it  was  the  duty  of  the  defendant  bt^low  to  have 
pleaded  it,  and  put  it  in  evidence,  so  as  to  inform  the  court  and  jury  of  his 
power  and  authority.  No  such  authority  having  been  shown,  tiie  jury  had  a 
right  to  find  as  they  did.  that  the  arrest  was  not  made  in  good  faith,  but  was 
arbitrary  and  illegal  on  the  part  of  McDonald,  the  policeman.  The  courts  will 
not  take  judicial  cognizance  of  ordinances  or  laws  of  a  municipal  corporation. 
If  relied  on,  they  must  be  pleaded  and  proved,  as  are  other  facts.  For  these 
reasons  we  think  the  court  did  not  err  in  refusing  to  grant  a  new  trial  in  this 
case.    Judgment  affirmed. 

(80  Ga.  260)  r  *      t 

Johnson  o.  Johnson  et  aZ. 
(Supreme  Court  of  OeorgUu    December  16, 1887.) 

L  Dbscbnt  akd  Distbibution— Rights  of  Hbibs— Salv  of  Ancestor's  Realty. 

Heirs  may  rightfully  take  possession  of  and  sell  their  ancestor's  realty,  and  will 
not  thereby  become  executors  de  son  Un%  but  such  land  remains  subject  io  admin- 
istration for  the  payment  of  debts. 

9l  Sahis— Rights  of  Heirs— Reception  of  Rent  from  Estate. 

In  an  action  on  a  promissory  note  signed  by  defendant's  mother,  who  had  died, 
leaving  real,  but  no  personal,  estate,  it  appeared  that  defendants,  who  were  the  heirs 
and  distributees  of  their  mother's  estate,  had  received  a  year's  rent,  p'ayable  in 
kind  from  a  farm  owned  by  her;  but  there  was  no  proof  of  sale,  use,  or  conversion 
thereof  by  any  of  the  defendants.  Held,  that  it  was  the  right  and  duty  of  the  de- 
fendants, as  such  heirs  and  distributees,  to  receive  the  same,  and  that  they  did  not 
constitute  themselves  executors  de  son  tort  by  so  doing. 

3.  Executors  ani>  Administrators  —  Executors  de   Son  Tort— Fraud  aoaikst 

Creditors. 

Purchase  of  land  by  a  son  from  his  insolvent  mother  to  defraud  creditors,  and  re- 
duction of  land  into  possession  before  or  after  her  death,  and  subsequent  sale,  does 
not  constitute  him  an  executor  de  son  tort;  and,  in  an  action  against  him  as  such 
executor,  the  purchase  deeds  are  rightly  excluded  from  the  jury  as  immateriaL 

4.  Principal  and  Agent— Proof  of  Aqenct— Declarations. 

Where  the  mother  of  defendants,  while  in  possession  of  a  farm,  and  exercising 
acts  of  ownership,  had  rented  It  out  in  ^  certain  year,  evidence  that  in  the  spring 
of  that  year  she  had  disclaimed  title  thereto,  and  said  the  place  belonged  to  her 
son,  is  competent,  as  tending  to  show  that  she  acted  as  agent  for  him,  and  not  as 
owner;  and,  by  thus  acting,  the  rents  would  be  his,  and  not  hers,  although  she  had 
previously  conveyed  the  property  to  him  to  defraud  her  creditors. 

5.  Limitation  of  Actions— Exceptions— Action  against  Decedent's  Estate. 

Code  Ga.  $  2928,  which  enacts  **that  the  time  occurring  between  the  death  of  a 
person  and  representation  taken  upon  his  estate,  or  between  one  administration  and 
the  commencement  of  another,  shall  not  be  counted  against  his  estate,  provided 
such  time  does  not  exceed  Ave  years,  but  at  the  expiration  of  that  time  the  limita- 
tion shall  commence,  though  the  cause  of  action  accrued  after  his  death, "  applies  to 
creditors',  not  to  debtors',  estates. 
ft.  Same— New  Promise— Sufficiency. 

In  an  action  brought  against  defendants,  as  executors,  to  recover  amount  due  on 
a  promissory  note  signed  by  their  deceased  mother,  and  which  was  barred  by  limi- 
tation, a  new  promise  to  pay  cannot  be  inferred  from  a  letter  written  from  one  of 
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the  defendants  to  the  plaintiff,  signed  as  an  indlvidnal,  and  not  as  executor,  say- 
ing: **  Brother  John  held  a  note  agioinst  mother.  There  was  a  credit  on  it  Don't 
know  how  much.  Please  send  me  the  amount  now  due.  Want  to  arrange,  and  pay 
it  off,  "—as  such  letter  does  not  sufficiently  describe  the  note  sued  on,  and  only  un- 
ports  a  wish  or  purpose  to  pay,  and  not  an  obligation  to  do  so.^ 

/.  BxcEPTioKs,  Bill  of— Erasubbs  and  Ikteklinsations^As  Ground  for  Dismissal. 
A  judge  of  the  superior  court  has  no  right  to  alter  a  bill  of  exception  presented 
to  him  for  signature;  but  if  he  does  so,  and  writes  at  the  bottom  or  the  certificate, 
over  his  signature,  **  All  erasures  and  interlineations  made  before  signing, "  it  is  no 
ground  for  a  dismissal  of  a  writ  of  error,  unless  counsel  for  defen^lant  in  error 
suggests  on  his  professional  veracity  his  belief  that  the  bill  has  been  fraudulently 
altered. 

&  Appeal— Rbquibitbs— Correction  of  Bill  of  Ezobftions. 

Under  Code  Qa.  $  4272o,  which  provides  that  no  rule  of  the  supreme  court  shall 

have  the  effect  to  dismiss  a  case  as  a  penally  for  non-complianoe  with  any  rule  of 

court  where  there  has  been  a  substantial  compliance  with  the  laws  prescribing  the 

method  of  bringing  cases  to  said  court,  the  omission  of  the  clerk  to  sign  the  entry 

•   of  the  filing  of  the  Dili  of  exceptions  may  be  supplied  on  appeal. 

Error  from  superior  court,  Bartow  county;  Fain,  Judge. 

The  plaintiff,  Johnson,  as  executor,  brought  an  action  to  recover  an 
amount  due  on  a  promissory  note  against  the  defendants,  Johnson  et  ai.,  as 
executors  de  son  tort.    Plaintiff  was  nonsuited,  and  appeals. 

M.  L,  Johnson  and  John  W.  Akin,  for  plaintiff  in  error.  J.  B.  Conyers, 
J.  A.  Baker,  and  A.  W,  Fits,  for  defendants  in  error. 

Bleckley,  C.  J.  The  action  being  upon  a  promissory  note  for  S124.50, 
made  by  the  mother  of  the  defendants  to  the  plaintiff*  s  testator  on  September 
11,  1876,  and  due  one  day  after  date,  and  tfa%  defendants  being  sued  as  ex- 
ecutors, and,  by  amendment  to  the'  declaration,  as  executors  in  their  own 
wrong,  and  they  having  pleaded  ne  un^t^^  executor  and  the  statute  of  limita- 
tions, and  the  court  below  having  granted  a  nonsuit,  the  reasons  of  this  court 
for  not  reversing  the  judgment  of  nonsuit  are  as  follows: 

li  The  defendants,  being  heirs  at  law  of  their  mother,  could  rightfully 
take  possession  of  her  lands  after  her  death,  and  sell  the  same.  For  heirs  to 
intermeddle  with  realty  will  not  constitute  them  executors  in  their  own  wrong. 
Any  sale  made  by  them  would  leave  the  lands  subject  to  administration  for 
the  payment  of  debts. 

2.  A  purchase  of  land  made  by  a  son  from  his  insolvent  mother  to  defraud 
her  creditors,  and  his  reduction  of  the  land  to  his  possession  before  or  after 
her  death,  and  a  subsequent  sale  of  the  same,  would  not  fix  him  with  the 
character  of  executor  de  son  tort,  nor  tend  to  do  so;  therefore  the  deeds  ex- 
cluded by  the  court  from  the  jury  were  immaterial  as  evidence. 

8.  The  proof  showed  that  the  mother  left  no  peraonal  property. 

4.  She  died  on  August  6, 1882;  and,  if  she  was  entitled  to  the  rents  of  the 
farm  for  that  year,  it  was  no  wrongful  intermeddling  with  them  for  the  de- 
fendants, or  either  of  them,  to  receive  them  from  the  tenant;  the  rents  con- 
sisting of  wheat,  corn,  fodder,  oats,  and  cotton,  and  being  delivered  in  kind. 
To  receive  and  take  care  of  rents  payable  in  kind  would  be  the  right  and  duty 
of  heirs  and  distributees,  and  in  no\^ise  inconsistent  with  the  rights  or  inter- 
e.Ht  of  creditors,  or  of  any  legal  representative  of  the  estate  that  might  be 
tiiereafter  appointed.  These  rents  were  of  the  value  of  $120,  but  no  sale, 
use,  or  conversion  of  them  by  the  defendants,  or  either  of  them,  appears.  In 
Semmes  v.  Porter,  Dud.  (6a.)  167,  the  crop  was  sold  by  the  son  after  his 
mother's  death. 

1  As  to  what  is  sufficient  to  remove  the  bar  of  the  statute,  see  Jordan  ▼.  Jordan, 
(Tenn.)  3  S.  W.  Rep.  896,  and  note;  Gartrell  v.  Linn,  (Ga.)  4  S.  E.  Rep.  918:  In  re  Ken- 
drick,  (N.  Y.}  13  N.  E.  Rep.  762;  Manchester  v.  Braedner,  (N.  Y.)  14  N.  E.  Rep.  405; 
Auzerais  v.  Naglee,  (Cal.)  15  Pac.  Rep.  871;  Appeal  of  Fox,  (Pa.)  11  Atl.  Rep.  328; 
Crane  v.  Abel,  (Mich.)  84  N.  W.  Rep.  658;  HeUman  v.  Kiene,  (Iowa,)  85  N.  W.  Rep. 
516;  Hostetter  v.  Hollinger.  (Pa.)  12  Atl.  Rep.  741;  Gover  v.  CamberUin.  (Va.)  5  S.  Fl 
Rep.  174;  Crewman  v.  Stull,  (Pa.)  12  AU.  Rep.  812. 
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5.  Although  the  mother  was  in  possession  of  the  farm,  exercising  acts  of 
ownership,  and  rented  it  out  for  the  jear  1882,  that  she  disclaimed  title  in 
the  spring  of  that  year,  and  said  the  place  belonged  to  her  son,  one  of  the  de- 
fendants, was  competent  evidence,  the  same  tending  to  show  that  in  renting 
out  the  property  she  acted,  not  as  owner,  but  as  agent  for  her  son.  If  she 
dealt  with  the  land  as  his,  though  she  may  have  previously  conveyed  it  to  him 
to  defraud  her  creditors,  the  rents  would  not  be  her  property,  but  his,  unless 
he  chose  to  relinquish  his  rights  to  them.  With  proper  pleadings,  however, 
the  rents,  as  well  as  the  land,  might  be  subjected  to  the  payment  of  her  dej^ts, 
if  she  had  conveyed  fraudulently.    Jones  v.  McLeod,  61  Ga.  602. 

6.  According  to  the  decision  in  Pendleton  v.  Andreios,  70  Ga.  306,- the  note 
sued  on  was  barred  by  the  statute  of  limitations.  The  suit  was  brought  No- 
vember 15,  1883,  the  note  having  been  due  seven  yeai's  two  months  and  three 
days;  deduct  one  month  during  which  the  payee^s  estate  was  unrepre- 
sented; one  year  during  which  the  defendants,  if  rightful  executors,  were 
exempt  from  suit  by  statute, — and  there  would  be  left  six  years  one  month 
and  three  days;  and  the  period  allowed  for  suit  on  such  evidence  of  debt 
being  six. years,  the  action  was  brought  one  month  and  three  days  too 
late.  Pendleton  v.  Andrews  holds  to  the  well-established  doctrine  that,  when 
the  statute  of  limitations  has  commenced  to  run,  nothing  but  a  statutory 
provision  or  exception  will  arrest  it;  also  that  section  2928  of  the  Code*  ap- 
plies to  creditors'  estates,  and  has  no  application  to  debtors  estates.  This  con- 
struction of  the  section  is  undoubtedly  correct;  and  that  on  which  the  court 
acted  in  ruling  Weitman  v.  Thiot^  64  Ga.  16,  is  manifestly  erroneous.  And 
see  a  trace  of  like,  error,  not  perhaps  leading  to  an  incorrect  decision,  in 
Smith  y.  Hudspeth^  63  Ga.  212.  It  is  not  meant  to  say  that,  if  the  de- 
fendants were  executors  in  their  own  wrong,  they  could  be  exempt  from 
suit  during  any  time  after  they  Intermeddled,  for  such  is  not  the  rule.  Har^ 
ris  V.  Wynne,  4  Ga.  524;  Stallings  v.  Johnson.  27  Ga.  564.  If  they  inter- 
meddled at  all,  it  was  within  the  first  year  after  their  mother  died,  and  so  the 
plaintiff  had  that  much  nu>re  time  to  bring  his  action  against  them  than  he 
would  have  had  if  they  had  been  rightful  executors.  Under  our  statute,  the 
two  pleas  considered  by  us  in  this  case  may  be  pleaded  together. 

7.  The  so-called  new  promise,  set  up  by  an  amendment  to  the  declaration, 
will  not  avail  in  this  action,  the  same  being  simply  a  letter  written  by  one  of 
the  defendants  to  the  plaintiff,  Maich  19,  1883,  in  which  he  said:  "Brother 
John  held  a  note  against  mother.  There  was  a  credit  on  note.  Don't  re- 
member how  much.  Please  send  me  the  amount  now  due.  Want  to  arrange, 
and  pay  it  off."  The  writer  signs  as  an  individual,  not  as  executor;  and 
the  letter  imports  only  a  wish  and  purpose  to  pay  his  mother's  debt,  not  an 
obligation  to  do  so.  Such  a  letter  can  be  very  well  accounted  for  without  im- 
puting to  the  writer  the  office  or  character  of  executor.  Moreover,  the  note 
referred  to  is  one  having  a  credit  on  it;  whereas  the  note  now  in  question, 
and  copied  in  the  bill  of  exceptions,  is  without  any  credit,  so  far  as  appears, 
and  there  is  no  evidence  that  there  was  not  some  note  answering  the  descrip- 
tion set  forth  in  the  letter.  Certainly,  the  description  is  vague  enough,  even 
with  this  mark  of  a  credit  included.  Dobson  v.  Diohson,  62  Ga.  640.  Judg- 
ment affirmed. 

A  motion  was  made  on  the  call  of  the  case  for  argument  to  dismiss  the  writ 
of  error;  in  deciding  which  the  court  ruled  as  follows,  and  all  objections 

>The  time  occurring  between  the  death  of  a  person  and  representation  taken  upon 
his  estate,  or  between  one  administration  and  the  commencement  of  another,  shall  not 
be  counted  against  his  estate,  provided  such  time  does  not  exceed  five  years;  out  at  the 
expiration  of  that  time  the  limitation  sltall  commence,  though  the  cause  of  action  ac- 
crued after  his  death. 


Digitized  by 


Google 


632  SOUTHEASTERN   REPORTER*  [Ga. 

as  to  the  evidence  of  filing  being  then  waived,  the  argament  proceeded: 
(1)  A  judge  of  the  superior  court  has  no  right  to  alter  a  bill  of  exceptions 
presented  to  him  for  signature;  but  should  he,  nevertheless,  make  erasures 
and  interlin^alions,  writting  at  the  bottom  of  his  certificate,  over  his  signa- 
ture, thus,  **  All  erasures  and  interlineations  made  before  signing,"  the  writ 
of  error  will  not  be  dismissed;  certainly  not,  unless  counsel  for  defendant  in 
error  will  suggest  on  his  professional  veracity  his  belief  that  the  bill  of  excep- 
tions has  been  fraudulently  altered.  (2)  The  omission  of  the  clerk  of  the  su- 
perior court  to  sign  on  the  bill  of  exceptions  his  entry  of  filing  the  same,  the 
entry  being  written  out  and  dated,  but  not  signed,  is  one  of  the  defects  which 
can  be  healed  under  the  Code,  g  4272c;  and  time  for  healing  wUl  be  granted, 
even  until  the  end  of  the  term,  if  necessary.    Motion  deni^ 


(80  Gft.  591) 

Jones  t^.  Graham. 
(SupreTtie  Cowrt  of  Georgia,    March  21, 1888.) 

L  TrIAI^— IN8TBUCTION8— FaILUBB  TO  REQUEST  CHABOB. 

In  an  action  of  ejectment  for  the  recoveiy  of  land  it  is  not  error  for  the  court  In 
its  charge  to  cite  the  provision  of  the  Code  having  reference  to  adverse  possession, 
and  omit  that  of  permissive  possession,  where  the  latter,  although  very  material  to 
the  case,  was  not  brought  by  counsel  to  the  attention  of  the  court,  on  trial,  and  the 
case  was  decided  on  another  Issue. 
3.  Limitation  of  Actions— Possession  for  Thirty  Years. 

Where  plaintiff  had  been  in  possession  of  the  land  In  oontroversy  f or  30  years, 
the  fact  tha(  such  lands  were  embraced  in  a  deed  to  the  defendant  is  not  sufficient 
to  deprive  him  of  his  title  thereto. 

Error  from  superior  court,  Laurens  county;  Eibbee,  Judge. 

The  plaintiff,  Jones,  brought  an  action  of  ejectment  against  the  defendant, 
Graham,  for  the  recovery  of  a  tract  of  land  situate  in  the  county  of  Laurens, 
Ga.    Vei-dict  for  plaintiff.    Defendant  brings  error. 

/.  M.  Stubbs,  (by  /.  H.  Lumpkin,)  for  plaintiff  in  error.  T.  B,  Felder, 
Jr.p  and  /.  E,  HightoweVf  for  defendant  in  error. 

Blandford,  J.  This  was  an  action  of  ejectment  to  recover  a  certain  tract 
of  land  in  the  county  of  Laurens.  A  verdict  was  had  for  the  plaintiff,  and 
the  defendant  moved  for  a  new  trial,  upon  the  general  grounds  that  the  ver- 
dict was  contrary  to  law  and  to  the  evidence,  and  upon  the  special  ground 
that  the  court  erred  in  charging  the  clause  of  the  Code  in  relation  to  adverse 
possession,  and  not  charging  as  to  permissive  possession;  it  being  recited  in  the 
motion  that  the  attention  of  the  court  was  not  called  to  the  subject  of  permis- 
sive possession,  and  that  no  request  was  made  to  charge  thereon.  Counsel 
for  the  plaintiff  in  error  contends,  however,  that  tl)e  court  should  have  charged 
upon  that  subject  anyhow.  It  was  a  very  material  point  in  the  case,  but  it 
nowhere  appears  from  the  record  that  it  was  presented  or  insisted  upon  by 
counsel  in  the  court  below.  Under  the  facts  of  this  case  there  was  no  such 
error  on  the  part  of  the  court  in  not  charging  upon  this  point  (the  attention 
of  the  court  not  having  been  called  to  it  by  counsel)  as  would  warrant  a  re- 
versal in  this  case.  The  main  contention,  as  shown  by  the  record,  was  whether 
a  warranty  deed  to  the  plaintiff's  intestate,  James  Graham,  conveyed  the  land 
in  controversy  or  not.  The  plaintiff  contended  that  it  did;  and  that  was  the 
question  upon  which  the  court  charged,  and  upon  which  the  jury  passed  in 
their  verdict.  So  we  think  that  this  error,  if  error  it  was,  was  not  such  error 
as  to  work  a  reversal  in  this  case.  See  Railroad  v.  Harris^  76  Ga.  501.  Was 
the  verdict  contrary  to  law  and  to  the  evidence?  The  evidence  shows  that 
Benjamin  Pope  executed  to  James  Graham,  the  plaintiff's  intestate,  a  deed  to 
a  certain  number  of  acres  of  land  on  the  2d  of  December,  1852,  and  that  the 
grantee  immediately  went  into  possession  of  the  land  in  controversy,  and  re- 
mained in  possession  until  his  death,  five  or  six  years  before  the  commence- 
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ment  of  this  action,  a  period  of  nearly  thirty  years..  The  defendant  intro- 
duced the  testimony  of  one  Dr.  lander,  that  he  ''ran  around"  the  land  em- 
braced in  a  deed  of  certain  parties  to  the  defendant,  and  that  the  land  in  con- 
troversy was  embraced  in  that  deed.  Whether  this  witness  was  a  surveyor 
or  not,  the  record  does  not  show.  His  testimony  might  be  true,  and  yet  the 
plaintiff  may  be  entitled  to  recover;  for  the  land  might  be  embraced  in  the 
plaintiff*s  deed  also.  The  deeds  did  not  originate  from  the  same  person.  The 
plaintiff  having  gone  into  possession  of  the  land  in  1852,  and  having  remained 
in  possession  until  the  time  of  his  death,  some  five  or  six  years  before  the 
bringing  of  this  action,  as  above  stated,  and  the  evidence  being  that  his  deed 
convey^  the  land  in  controversy,  we  tliink  there  was  sufficient  evidence  to 
authorize  the  verdict  of  the  jury,  and  that  the  court  committed  no  error  in 
refusing  a  new  trial.    Judgment  affirmed. 

(80  Ga.  491)  .,.,__  ^,   ^  ^     , 

Pedrigk  9.  MoCall  et  aL 

(SupreTne  Court  of  Oeorgia,    March  dl,  188S.) 

Oarnishmbnt— Proceedings— TiMB  of  Plbadino — ^Wafvbb. 

In  garnishment  proceedings  in  a  justice's  court,  certain  claimants  on  October  21, 
1881.  filed  their  bond  as  required  by  statute,  claiming  the  property  sought  to  be 
reacned  by  garnishment.  The  garnishee  on  i^ovember  21, 1881,  answered,  making 
a  general  denial  as  to  assets  or  indebtedness.  On  the  19th  of  December,  1881,  plain- 
tin  traversed  the  answer.  Held,  that  after  going  to  trial  upon  the  merits,  and 
suing  out  a  cerUora/ri  to  review  the  decision  of  the  Justice,  claimants  could  not 
have  the  traverse  dismissed  because  it  was  not  filed  within  10  days  after  the  an- 
swer was  made,  as  provided  in  Code  Ga.  S  4162. 

Error  from  superior  court.  Brooks  county;  Hansell,  Judge. 

Fedrick  sued  out  a  writ  of  certiorari  to  review  the  action  of  a  justice  of  the 
peace  in  dismissing  certain  garnishment  proceedings.  The  superior  court 
affirmed  the  judgment  of  the  justice,  and  plaintiff  brings  this  writ  of  error  to 
review  the  decision  of  the  superior  court. 

/.  O.  McCall,  for  plaintiff  in  error.  2>.  W.  Rountree  and  W.  C.  McCalh 
for  defendants  in  error. 

Bleckley,  C.  J.  The  plaintiff,  in  a  suit  pending  in  a  justice*s  court,  sued 
out  a  summons  of  garnishment  on  the  3d  of  October,  1881.  and  the  summons 
was  served.  Certain  claimants  filed  their  bond  in  terms  of  the  statute,  claim- 
ing the  property,  which  was  one  bale  of  cotton,  sought  to  be  reached  by  the 
garnishment.  That  bond  was  filed  October  21,  1881.  On  November  '21st, 
thereafter,  the  garnishee  answered,  making  a  general  denial  as  to  assets  or 
indebtedness.  On  the  19th  of  December  following,  the  plaintiff  traversed  the 
answer.  Without  the  record  being  precisely  distinct  upon  the  question,  the 
dates  indicate  that  the  garnishee's  answer  was  filed  at  the  November  term  of 
the  justice's  court,  and  the  traverse  of  the  answer  was  made  at  the  December 
term.  There  is  matter  in  the  record  from  which  it  can  be  inferred  that  the 
court  was  held  on  the  third  Monday  of  each  month,  and  that  the  third  Monday 
of  November  was  on  the  21st  day,  and  the  third  Monday  of  December  on  the 
19th  day  of  the  month.  A  trial  was  had  upon  the  merits  in  the  following 
January,  that  is,  January,  1882,  and  resulted  in  favor  of  tlie  plaintiff.  The 
claimante  sued  out  a  certiorari  returnable  to  the  May  term,  1882,  of  the  su- 
perior court,  complaining  of  error  in  the  adjudication ;  that  certioraH  was  sus- 
tained in  November,  1886,  and  the  case  remanded  for  a  new  trial,  with  certain 
directions  as  to  the  exclusion  of  testimony,  etc.  The  second  trial  was  had  in 
February,  1887,  and  consisted  simply  of  a  motion  by  the  claimants  to  dismiss 
the  traverse  because  it  was  not  filed  in  terms  of  the  law,  and  the  decision  of 
that  motion  in  favor  of  the  movants.  That  terminated  the  case  in  the  justice's 
court.  The  traverse  being  dismissed,  and  the  answer  denying  assets,  etc., 
there  was  nothing  left  for  trial.     The  plaintiff  sued  out  a  certiorari  to  that 
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decfsion;  and,  on  the  hearing,  the  superior  eouii;,  in  May,  1887,  OYerruledthe 
certiorari,  and  held  that  there  was  no  error  in  the  judgment  of  the  justice's 
court.  The  present  writ  of  error  brings  under  review  the  final  decision  by  the 
superior  court  upon  this  second  ceitiorari.  The  objection  respecting  the  filing 
of  the  traverse  goes  altogether  to  the  time  of  the  filing.  It  is  said  that,  under 
the  Code,  §  4162,  which  is  a  codification  taken  from  an  act  passed  in  1873,  the 
traverse  had  to  be  filed  within  10  days  after  the  answer  was  made;  and  that 
is  a  correct  reading  of  the  section,  for  it  not  only  says  it  must  be  filed  within 
10  days,  but  shall  not  be  filed  afterwards.  Whether  that  be  the  law  since  the 
constitution  of  1877,  fixing  or  requiring  the  terms  of  the  justices'  courts  to  be 
fixed,  admits  of  some  doubt.  The  act  of  1878  was  passed  with  a  view  to  the 
condition  of  things  brought  about  by  the  constitution  of  1868,  and  the  legis- 
lation conforming  to  it,  which  broke  up  all  regularity  in  the  terms  of  the  jus- 
tices' courts,  and  made  the  time  of  holding  a  justice's  court  subject  to  the  ap- 
pointment of  the  justice  in  each  and  every  case.  Ab  tending  to  show  that 
this  act  of  1873  may  still  be  of  force,  I  cite,  upon  another  branch  of  the  act 
which  relates  to  the  time  of  making  the  answer,  the  cases  of  Hearn  v.  Adam- 
son,  64  Ga.  608,  and  Farley  v.  Bloodworth,  66  Ga.  349.  These  cases  show 
that,  in  the  view  of  this  court,  the  provision  limiting  the  time  to  answer  gar- 
nishmente,  which  was  brought  in  by  this  same  act  of  1873,  remained  of  force 
after  the  constitution  of  1877  went  into  effect;  and  the  legislature,  influenced, 
doubtless,  by  these  adjudications,  psissed  an  act  in  1880,  which  is  now  found 
in  the  present  Code,  §  4161,  providing  that  a  garnishment  in  a  justice's  court 
shall  be  answered  at  the  term  of  the  court  to  which  the  garnishment  is  return- 
able, and  doing  away  with  the  requirements  for  an  answer  within  10  days. 
Again,  in  Willis  v.  Finelier,  68  Ga.  444,  there  seems  to  be  a  clear  and  express 
recognition  of  the  theory  that  the  particular  provision  with  which  we  are  now 
concerned,  to-wit,  that  requiring  the  traverse  to  be  filed  within  10  days,  is  still 
of  force;  and  Manderoille  v.  Aaketo  (October  term,  1886)  merely  holds  that 
it  is  no  longer  necessary  to  give  notice  of  the  travei-se  and  of  a  time  for  the 
hearing.  It  makes  no  ruling  as  to  the  time  of  filing  the  traverse,  nor  need 
we  ms&e  any  now.  Whether,  according  to  strict  law,  the  traverse  was  filed 
in  time  or  not,  these  claimants  were  not  in  a  condition  so  late  as  February, 
1887,  to  raise  the  question.  They  had  recognized  the  traverse  as  though  duly 
filed,  as  far  back  as  January,  1882,  for  they  then  went  to  trial  in  the  justice's 
court,  upon  the  issue  raised  by  the  traverse,  making  no  exception  to  the  time 
of  the  filing;  and  moreover,  failing  in  that  court,  they  brought  a  certiorari, 
— ^that  la,  they  entered  into  pleadings  in  the  case.  They  filed  pleadings  in  the 
case  by  petition  for  certiorari,  etc.,  and  carried  it  up  by  these  pleadings  to  the 
superior  court,  and  subjected  the  plaintifl*  to  litigation  there.  The  case  Wiis 
pending  there  for  some  years  before  it  was  determined.  Having  done  all  this 
and  acquiesced  in  the  time  of  filing  so  long,  we  think  they  waived  all  objec- 
tion to  the  time;  and  it  would  be  an  injustice  for  them  now  to  be  allowed  to 
turn  the  plaintiff  out  of  court  after  thus  litigating  with  him.  upon  the  tech- 
nical point  that  the  traverse  was  filed  too  late.  If  it  was  too  late,  they  ought 
to  have  demurred  to  it,  or  moved  todismiss  it,  and  delivered  themselves  from 
it  before  they  brought  their  first  certiorari.  That  was  the  time  to  deal  with 
that  mere  formal  question;  and,  having  pretermitted  it,  we  hold  that  they 
were  barred  by  their  waiver  from  raising  the  question  upon  the  return  of  the 
case  for  a  second  trial    For  these  reasons  the  judgment  is  reversed. 


(80  Ga.  S88)  Rawlins  et  al.  V.  Bush  et  oZ. 

(Supreme  Court  of  Oeorgia,    March  28, 1888.) 

I.  Lakdlort)  Ain>  Tenant— Leabi  of  Flantatiok — Cbop-Rbnts— Reason  able  Tike 
FOR  Dblivbrt. 

In  an  action  of  distrefts  for  rent,  upon  a  defense  that  the  same  was  not  due,  it  ap- 
peared that  defendants  rented  a  plantation  of  plaintiffs,  agreeing  to  pay  them  half 
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of  all  the  crops  raised  upon  it,  there  being  no  stipolstion  as  to  when  snoh. crops 
should  be  delivered,  aeld,  that  evidence  that  the  place  was  unhealthy,  and  that 
defendants'  family  and  help  were  sick,  and  that  the  making  and  gathering  of  crops 
had  been  interfered  with  thereby,  is  admissible  upon  the  question  whether  a  reason 
able  time  had  elapsed  for  the  delivery  of  the  crops. 

8.  Samb— Crop-Rbnts--Dblat  in  Oathbbino  Crop— PnoTiDBNTiAii  Causb. 

In  an  action  of  distress  for  rent,  defendants  having  rented  a  plantation  of  plaintiffs, 
agreeing  to  pay  one-half  of  all  crops  raised  thereon  as  rent,  there  being  no  agreement 

^  as  to  when  the  rent  should  be  due,  defendants  are  entitled  to  show,  upon  the  ques- 
tion of  the  amount  due,  that  any  loss  In  the  crops  oonseauent  upon  delay  in  gath- 
ering them  was  due  to  no  fault  of  theirs,  but  to  providential  interference. 

Error  from  superior  court,  Pulaski  county;  Kibbee,  Judge. 
W.  L.  Qrioe  and  T.  C.  Taylor,  for  plaintiffs  in  error*    A*  C.  Pate  and  /• 
H.  Lumpkin^  for  defendants  in  error. 

Blandford,  J.  Bush  &  Bro.  sued  out  a  distress-warrant  for  rent  upon 
two  grounds:  (1)  That  the  rent  was  due;  and  ^2)  that  the  tenants  were  re- 
moving their  property  from  the  premises.  Bawlins  and  Home,  the  tenants, 
filed  a  counter-affidavit,  in  which  they  averred  that  the  rent  was  not  due*  and 
that  they  were  not  removing  their  property  from  the  premises.  The  case 
went  to  the  Jury,  and  the  jury  found  in  favor  of  the  plaintiffs.  The  tenants 
moved  for  a  new  trial,  upon  several  grounds,  which  the  court  refused;  where- 
upon they  excepted. 

1.  It  appears  from  the  record  that  Bush  &  Bro.  rented  a  certain  plantation 
to  Rawlins  and  Home,  and  also  allowed  them  the  use  of  certain  mules  and 
other  personal  property  on  the  place;  for  which  the  landlords  were  to  receive 
half  of  all  the  crops  made  on  the  premises.  The  premises  were  rented  for  the 
year  1885;  the  distress-warrant  was  sued  out  on  the  31st  of  October  of  that 
year.  When  counsel  for  the  tenants  opeped  the  defense  to  the  jury  he  pro- 
ceeded to  state  that  he  expected  to  show  by  the  evidence  that,  by  reason  of  the 
unusually  unhealthy  condition  of  the  rented  place,  and  the  sickness  of  the 
tenant  Rawlins  and  members  of  his  family,  and  of  the  laborers  employed  on  the 
place,  so  much  time  was  lost  by  them  as  to  interfere  muterially  with  the  making 
and  gathering  of  the  crops.  Counsel  w&<«  thereupon  stopped  by  the  court, 
and  was  informed  that  this  testimony  would  not  be  admitted;  that  there  was 
no  plea  which  authorized  it;  and  besides,  that  no  such  plea  would  be  allowed. 
This  action  of  the  court  is  excepted  to  in  one  of  the  grounds  of  the  motion 
for  new  trial.  We  think  that  the  court  erred  in  this  ruling.  A  distinct  issue 
was  made  by  the  counter-affidavit  that  the  rent  was  not  due.  The  contract 
for  rent  did  not  specify  the  time  at  which  the  rent  should  become  due;  but 
simply  provided  that  the  tenants  should  pay  as  rent  "one-half  of  the  crops 
grown  on  said  farm,  the  cotton  ginned  and  baled,  and  other  crops  in  the  barn." 
It  was  therefore  a  material  question  whether  or  not  a  reasonable  time  had 
elapsed  after  the  maturity  of  the  crops,  before  the  suing  out  of  the  distress- 
warrant,  for  the  tenants  to  have  gathered  the  crops  and  turned  them  over  to 
the  landlords. 

2.  Another  question  submitted  to  the  jury  was  the  amount  of  the  crop  made 
upon  the  premises,  and  the  amount  due  for  rent ;  and  upon  this  question  we 
think  the  testimony  would  also  be  material.  If  any  loss  in  the  amount  of  the 
crops  made  and  gathered  on  the  place  occurred  by  reason  of  the  fact  that  the 
crops  were  not  gathered  in  time,  we  think  the  tenants  were  entitled  to  show 
that  such  loss  occurred  not  by  reason  of  any  fault  or  neglect  on  their  part, 
but  by  reason  of  providential  interference.  We  think  that  no  further  ple^  was 
necessary  to  authorize  this  testimony  to  go  to  the  jury.  Another  ground  of 
the  motion  states  that  at  a  later  stage  of  the  case,  the  court  refused  to  allow 
testimony,  when  offered,  to  the  effect  above  set  out. 

3.  As  to  the  remaining  grounds  of  the  motion,  we  find  no  material  error  in 
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the  ralings  of  the  court  therein  complained  of.  But,  for  the  reasons  already 
stated,  we  think  the  court  erred  in  refusing  to  grant  a  new  trial;  and  the 
judgment  is  therefore  reversed* 

(31  w.  va.  94)  Baeley  et  dl.  V.  Gardner. 

{Supreme  Court  qf  Appedla  of  West  Virginia,    February  25, 1888.) 
1.  Husband  and  WiFB^tiBPAJtATB  Barninob  ot  Wifb— Rights  of  Husband's  Crbd- 

ITORS. 

At  common  law  the  earnings  of  the  wife  daring  coverture  were  the  property  of 
her  husband;  but  in  equity  the  husband  might  consent  to  her  receiving  such  earn- 
ingSf  and  they  would  be  hers  as  against  her  husband  and  bis  devisees  or  distrib- 
utees ;  but  he  could  not  permit  her  to  receive  such  earnings  as  against  the  rights  of 
his  creditors.  This  rule  of  the  common  law  and  chancery  practice  has  not  been 
changed  by  our  statute  (chapter  66,  Code  1868)  as  to  the  rights  of  married  women.  > 
S.  Samb. 

The  creditors  have  the  right  to  seize  such  earnings  bv  proper  process  against  the 
husband,  before  they  are  reduced  to  possession  by  the  husband;  but  are  liable  to  be 
defeated  in  such  proceeding  by  the  death  of  the  husband  before  they  are  reduced  to 
possession,  as  in  such  case  thev  would  survive  to  the  wife. 
8.  Samb. 

Where  a  wife,  during  coverture,  while  living  with  her  husband,  earned  money, 
by  sewing  and  washing,  and  by  his  consent  bought  two  lots  with  the  monev,  and  the 
deed  therefor  was  made  to  her,  the  creditors  have  a  right  to  subject  such  lots  for 
the  payment  thereof  on  their  claims, 
i.  Same. 

And  where  the  wife,  after  thus  acquiring  the  deed  to  the  lots,  herself  puts  valu- 
able improvements  thereon  with  means  not  furnished  by  her  husband,  the  creditor 
has  the  ri^ht  to  subject  the  whole  property,  including  the  improvements,  to  the  pay- 
ment of  his  judgment. 

Johnson,  P.  J.,  dissenting. 
i^Sylldbus  by  the  Court) 

Appeal  from  circuit  court,  Kanawha  county;  P.  A.  QtrrHRiE,  Judge. 

Suit  in  chancery  by  H.  W.  Bailey  and  W.  M.  liidenour,  trading  under  the 
firm  name  of  Bailey  &  Ridenour,  against  T.  J.  Gardner  and  Catherine  Gard- 
ner, to  enforce  a  judgment  lien.  Judgment  for  plaintiff.  Catherine  Gardner 
appeals. 

C.  Hedrich  and  W.  A.  Quarrier,  for  appellant.  Knight  (&  Couch,  for  ap- 
pellees. 

Johnson,  P.  J  This  is  a  suit  in  chancery,  brought  in  1884  in  the  circuit 
court  of  Kanawha  county,  to  enforce  a  judgment  lien.  The  bill  alleges  the 
recovery  of  a  judgment  for  $697.05,  with  interest  and  costs,  in  favor  of  the 
plaintiffs  against  the  defendant  T.  J.  Gardner;  that  said  judgment  is  wholly 
unpaid,  and  is  a  subsisting  lien  on  all  the  real  estate  of  the  said  defendant; 
that  said  Gardner  is  the  owner  of  two  certain  lots  of  ground  near  the  mouth 
of  Campbeirs  creek,  in  the  said  county;  that  the  said  lots  were  purchased  and 
paid  for  by  said  Gardner,  and  procured  to  be  conveyed  to  his  wife,  Catherine 
Gardner,  in  fraud  of  his  creditors;  and  that  said  Gardner,  out  of  his  own 
means,  has  expended  a  large  sum  of  money  in  building  upon  and  otherwise 
improving  said  lots.  They  pray  that  said  conveyance  be  declared  void  as  to 
their  judgment,  and  the  said  lots  subjected  to  the  payment  thereof.  The  de- 
fendants answered  the  bill,  and  deny  the  fraud  charged,  and  averred  that 
"both  of  said  lots  were  paid  for  by  the  defendant  Catherine  Gardner,  partly 
by  money  earned  with  her  own  bands,  and  partly  by  iponey  lent  her  by  her 
friends  and  relatives;  and  the  improvements  and  buildings  on  the  property 
were  paid  for  in  the  same  manner."    It  Is  a  fact  found  in  the  cause  that  the 

>  Respecting  the  rights  of  a  wife  in  her  separate  estate,  see  Harris  v.  Harris,  (CaL)  12 
Pac.  Rep.  276,  and  note;  Storrs  v.  Storrs,  (Fla.)  2  South.  Rep.  368;  Bumes  v.  Bangert, 
(Mo.)  4S.  W.  Rep.  677;  Sorrells  v.  Trantham,  (Ark.)  4  S.  W.  Rep.  281;  Baxter  v.  Max- 
KreU,  (Pa.)  8  AU.  Rep.  681;  Carter  v.  Worthington,  (Ala.)  2  South.  Rep.  516. 
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8a!d  Catherine  Gardner  contracted  for  and  bought  the  land  mentioned  in  the 
bin  from  Joel  S.  Quarrier  and  wife  in  the  year  1880,  and  that  she  paid  $200 
for  the  land ;  that  she  obtained  the  $200  which  she  paid  for  the  land  by  tah- 
ing  in  washing ^  sewing ^  and  making  carpets^  and  selling  them, — in  other 
words,  by  her  earnings  while  married  to  the  defendant  T.  J.  Gardner,  and 
while  living  with  him;  that  before  and  at  the  time  of  the  purchase  she  had 
no  separate  estate,  unless  her  earnings  can  be  considered  such,  and  at  the 
time  of  said  purchase  the  said  Gardner  was  largely  in  debt;  that  the  note  on 
which  the  judgment  was  recovered  had  been  due  for  over  six  years;  and  that 
she  knew  of  her  husband's  indebtedness.  It  may  be  regarded  as  a  fact  estab- 
lished that,  at  the  time  this  purchase  was  so  made,  T.  J.  Gardner  was  insolv- 
ent. The  purchase  money  for  the  lots,  $200,  was  the  earnings  of  the  wife 
during  coverture.  The  contract  for  the  purchase  was  made  in  September, 
1880.  The  improvements  on  the  property  cost  81,600.  Of  this  $1,400  was 
put  on  it  for  Mrs.  Gardner  by  her  son  W.  H.  Gardner,  and  8200  Mrs.  Gard- 
ner borrowed  from  her  son-in-law  John  W.  Bracken;  but  it  clearly  appears 
that  not  one  dollar  in  money  or  labor  of  the  debtor,  T.  J.  Gardner,  went  into 
the  said  property.  The  court  held  the  deed  fraudulent  and  void  as  to  the 
plaintiffs'  demand,  and  ordered  the  property  sold,  not  to  pay  the  8200,  with 
interest  from  the  first  day  of  September,  1880,  but  to  pay  the  plaintiffs'  judg- 
ment, interest,  and  costs^  amounting  to  over  8800.  From  this  decree  Catherine 
Gard  ner  appealed . 

This  court  in  Jones  v.  Reid^  12  W.  Va.  350,  without  citing  authority,  rec- 
ognized the  universally  conceded  fact  that  at  common  law  the  earnings  of 
the  wife  are  absolutely  the  property  of  the  husband;  but  founding  its  decis- 
ions in  that  case  upon  Slannings  v.  Style^  3  P.  Wms.  334,  as  well  as  upon  a 
number  of  other  authorities  cited,  held,  where  by  the  husband's  consent  the 
wife  earns  money,  with  the  agreement  or  understanding  between  them  that  it 
is  to  be  hers,  and  the  rights  of  creditors  do  not  intervene,  it  will,  in  a  court  of 
equity,  be  given  her,  as  against  the  devisees  or  the  distributees  of  the  husband. 
The  question  whether  under  such  circumstances,  in  a  court  of  equity,  she 
would  be  entitled  to  her  earnings  as  against  her  husband's  creditoi*s,  was  ex- 
pressly left  u  ndecided  in  that  cause.  That  question  we  are  compelled  to  decide 
here.  It  sufficiently  appears  in  this  cause  that  there  was  an  agreement  or 
understanding  between  T.  J.  Gardner  and  his  wife  that  the  8200  paid  for  the 
lot,  and  which  were  the  produce  of  her  own  earnings,  were  to  be  hers.  Could 
she  hold  such  earnings,  as  against  her  husband's  creditors?  We  have  made 
diligent  search  for  precedents,  and,  except  in  the  state  of  Kew  Jersey,  h<ive 
not  found  a  single  authority  that  holds,  in  the  absence  of  a  statute  authorizing 
it,  the  wife,  with  her  husband's  consent,  can,  as  against  his  creditors,  hold 
her  earnings.  In  New  Jersey  the  decisions  are  not  uniform.  In  8tall  v. 
Fulton,  30  K.  J.  Law,  430,  it  was  held  that  the  earnings  of  the  wife,  upon 
express  promise  to  pay  her,  belong  to  her,  and  not  to  her  husband,  until  he 
does  some  act  with  intent  to  reduce  them  into  possession,  and,  if  he  dies  first, 
they  survive  to  his  wife;  and  if,  with  such  proceeds,  she  buys  land,  and  the 
deed  is  made  to  her  before  the  conversion  by  the  husband,  the  land  belongs 
to  her,  and  cannot  be  seiaed  and  sold  by  bis  creditors  under  judgments  against 
him ;  that  the  husband  is  not  obliged  nor  is  he  guilty  of  any  fraud  against 
creditors,  if  he  does  not  convert  to  his  or  their  use  the  earnings  of  the  wife. 
This  decision  was  rendered  in  1864;  yet  in  1866  {Cramer  v.  Renford,  17 
K.  J.  Eq.  367)  it  was  held  that  the  wife's  earnings,  and  the  avails  of  her  la- 
bor, during  coverture,  belong  to  her  husband,  and  he  cannot,  as  against  his 
creditors,  give  or  agree  to  give  them  to  her;  that  real  estate  purchased  with 
the  wife's  earnings  during  coverture  belongs  to  the  husband,  and  is  subject  to 
be  taken  for  his  debts.  In  Quidrofs  AdmW  v.  Pergeaux,  18  N.  J.  Eq.  472,  it 
was  held  that  a  husband  may,  as  against  his  ci-editors,  allow  his  wife  to  have, 
for  5ier  separate  use,  the  earnings  of  herself,  and  of  the  labor  of  their  minor 
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chfldren.  In  this  case,  however,  it  appears  that  the  wife  had  a  separate  estate 
outside  of  her  earnings.  In  Bank  v.  Sprague^  20  N.  J.  £q.  1,  it  was  decided 
that  although  a  husband  may  give  to  the  wife  her  services  and  earnings  as 
against  his  creditors,  when  she  carries  on  a  separate  business,  without  his  as* 
sistance,  with  her  own  means  and  on  her  own  account,  yet  in  all  cases  where 
a  business  is  carried  on  by  a  husband  and  wife  in  co-operation,  and  the  labor 
and  skill  of  the  husband  are  contributed  and  united  with  those  of  the  wife, 
the  business  will  be  considered  as  that  of  the  husband,  and  not  of  the  wife, 
and  the  proceeds  will  not  be  protected  for  her  as  against  his  creditors;  that 
the  fruits  of  the  wife's  labor  and  skill,  under  such  circumstances,  are  not  her 
separate  property,  within  the  terms  or  intention  of  the  act  for  the  better  se- 
curing the  property  of  married  women.  In  Peterson  v.  Mulford,  86  N.  J. 
Law,  481,  it  was  decided  that  a  husband  may  permit  a  wife  to  labor  for  her- 
self, and  to  appropriate  to  her  own  use  the  avails  of  her  labor,  and  may  give 
to  her  or  allow  lier  to  appropriate  to  her  own  use  the  proceeds  of  her  own  la- 
bor, when  received  by  her;  and  that  such  permission  or  gift  is  good  against 
the  creditors  of  the  husband  if  such  proceeds  have  not  actually  been  reduced 
into  his  possession.  As  opposed  to  the  New  Jersey  decisions  are  the  follow- 
ing, among  numerous  others:  Coleman  y.  Bwr,  98  N.  Y.  17;  Freeman  v. 
Orser^  6  Duer,  476;  Qosa  v.  Cahilh  42  Barb.  310;  8mart  v.  Comstock,  24 
Barb.  411;  Adams  v.  Curtia,  4  Lans.  164;  Rayhold  v.  Rapbold,  20 Pa.  St.  308; 
Hallowell  v.  Uorter,  35  Fa.  St.  375;  Bucher  v.  Ream,  68  Pa.  St.  421;  Whit- 
ing V.  Beckwitii,  31  Conn.  596;  Hinman  v.  Parkis,  33  Conn.  188;  Elliott 
V.  Bently,  17  Wis.  591;  Laing  v.  Cwnningham,  17  Iowa,  513;  Duncan  v. 
Roselle,  15  Iowa,  503;  Connor  v.  Berry,  46  111.  371;  McMurtry  v.  Webster,  48 
111.  124;  Johnson  v.  Johnson,  4  Har.  (Del.)  171;  Hendersonv.  Warmack,27 
Miss.  835;  Sharp  v.  Maxwell,  30  Miss.  589;  Apple  v.  Ganong,  47  Miss.  189; 
Simmons  v.  Kincaid,  5  Sneed,  450;  Pinkston  v.  McLemore,  31  Ala.  308;  Mer" 
riwether  v.  Smith,  44  Ga.  541;  Bold  v.  Geiger^s  Adm^r^  2  Grat.  99;  Vance  ▼. 
McLaughlin's  AdmW,  8  Grat.  289;  Campbell  v.  Bowles,  30  Grat.  652. 

These  authorities  regard  the  wife's  earnings  as  choses  in  action,  and  that 
by  virtue  of  the  marriage,  at  common  law,  they  belong  to  him,  as  much  as 
any  other  property  that  he  acquired  by  virtue  of  the  marriage,  and  that,  even 
before  they  were  reduced  to  possession,  he  haxi  the  right  to  them,  and  could 
assign  them,  or,  if  the  right  of  creditors  did  not  inteiTene,  he  had  the  right 
to  give  them  to  his  wife,  or  allow  her  to  receive  them ;  but  that,  as  against 
his  creditors,  she  had  no  more  right  to  such  earnings  than  she  had  to  any 
other  property  that  belonged  to  him.    In  the  language  of  the  court  in  Pink- 
ston V.  McLemore,  supra,  the  husband  may,  by  gift  or  contract,  create  in  his 
wife  a  separate  estate  in  the  proceeds  of  her  own  labor;  the  validity  of  such 
gift,  as  against  creditors,  being  subject  to  the  same  rules  which  apply  to  other 
voluntary  conveyances.    In  Bold  v.  Geiger^s  AdmW,  supra,  it  was  held  that 
choses  in  action,  and  other  property,  to  which  the  wife  became  entitled  dur- 
ing coverture,  are  liable  to  the  claims  of  the  creditors  of  the  husband,  and  a 
settlement  thereof  upon  the  wife,  with  the  assent  of  the  husband,  before  being 
reduced  into  possession,  will  not  protect  such  choses  in  action  or  other  prop- 
erty from  such  creditors'  claims.     In  Vance  v.  McLaughlin^s  AdmW,  8  Grat. 
289,  it  was  held  that  a  wife's  interest  as  legatee  in  her  father's  estate,  in  the 
hands  of  the  executor,  may  be  subjected  by  the  creditor  of  her  husband  by  a 
proceeding  by  foreign  attachment,  when  the  husband  resides  out  of  the  state. 
But.  though  the  service  of  the  process  upon  the  executor  creates  a  lien  upon 
the  wife's  interest  in  favor  of  the  creditor,  yet  if  the  husband  dies,  pending 
the  proceedings,  leaving  his  wife  surviving  him,  the  lien  of  the  creditor  is  de- 
feated, and  the  property  belongs  to  the  wife.     This  of  course  was  so,  because 
in  that  case  the  interest  of  the  wife  had  not  yet  been  reduced  to  possession  by 
the  husband.    But  as  he  had  the  right  to  reduce  it  to  possession,  his  creditors 
bad  the  same  right,  liable  to  be  defeated  by  the  husband  dying  before  it  was 
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reduced  to  possessioD.  In  the  case  of  Campbell  ▼.  Bowles^  80  Grat,  652,  it 
appeared  that  a  deed  was  made  to  a  trustee  for  the  separate  use  of  a  married 
woman^  and  that  the  consideration  was  paid  by  money  derived  from  the  wife's 
earnings,  and  there  was  no  agreement,  either  ante  or  post  nuptial,  that  she 
should  be  entitled  to  her  earnings,  and  the  husband,  though  during  the  time 
of  these  earnings  generally  absent  from  home,  had  not  deserted  her.  It  was 
held  that  the  earnings  of  the  wife  were  the  property  of  the  husband,  and  the 
real  estate  thus  purchased  subject  to  his  debts.  This  is  settled  law  when 
there  is  no  statute  to  control.  Does  our  statute  in  this  respect  change  the 
common  law,  and  the  general  equity  practice,  where  the  rights  of  creditors  are 
involved?  Our  statute  provides  that  "all  real  and  personal  property  thereto- 
fore conveyed,  directly  to  a  married  woman,  or  to  a  trustee  for  her  use,  by 
any  person  other  than  her  husband,  as  her  sole  and  separate  property,  and  the 
rents,  issues,  and  profits  thereof,  shall  be  and  remain  her  sole  and  separate 
property,  as  if  she  were  a  single  woman;  and  the  same  shall  in  no  way  be  sub- 
ject to  the  control  of  her  husband,  or  liable  for  his  debts."  Section  2  pro- 
vides that  *'the  real  and  personal  property  of  any  female,  who  may  hereafter 
marry,  and  which  she  shall  own  at  the  time  of  the  marriage,  and  the  rents, 
issues,  and  profits  thereof ,  shall  not  be  subject  to  the  disposal  of  her  husband, 
nor  be  liable  foi  his  debts,  and  shall  be  and  continue  her  sole  and  separate 
property  as  if  she  were  a  single  woman/'  The  third  section  provides  '*that 
any  married  woman  may  take  by  inheritance,  or  by  gift,  grant,  devise,  or  be- 
quest, from  any  person  other  than  her  husband,  and  hold  to  her  sole  and  sep- 
arate use,  and  convey  and  devise,  real  and  personal  property,  and  any  interest 
or  estate  therein,  and  the  rents,  issues,  and  profits  thereof,  in  the  same  man- 
ner and  with  like  effect,  as  if  she  were  unmarried,  and  the  same  shall  not  be 
subject  to  the  disposal  of  her  husband,  nor  be  liable  for  his  debts:  provided, 
that  no  married  woman,  unless  she  is  living  separate  and  apart  from  her  hus- 
band, shall  seU  and  convey  her  real  estate,  unless  her  husband  joins  in  the 
deed  or  other  writing  by  which  the  same  is  sold  and  conveyed."  Here  the 
import  and  limitation  **from  any  person  other  than  her  husband, "  would  pre- 
vent a  gift  from  him  to  her,  as  against  his  creditors,  from  being  valid.  Here 
in  these  provisions  is  no  authority,  either  express  or  implied,  to  authorize  a 
husband,  as  against  his  creditors,  to  agree  that  his  wife  sliould  have  her  own 
earnings;  but  to  make  it  clear  that  the  legislature  did  not  intend  he  should 
have  such  authority,  we  have  but  to  look  to  the  13th  section,  which  declares, 
that  ''a  married  woman,  living  separate  and  apart  from  her  husband,  may, 
in  her  own  name,  carry  on  any  trade  or  business;  and  the  stock  and  property 
used  in  such  trade,  and  the  issues  and  profits  thereof,  together  with  her  own 
earnings,  realized  from  such  trade,  business,  or  otherwise,  shall  be  her  sole 
and  separate  property,  and  shall  not  be  subject  to  the  control  of  her  husband, 
nor  liable  for  his  debts."  Sections  1-8,  18,  c.  66,  Code  1868.  I  have  itali- 
cized parts  of  section  18.  There  certainly  is,  by  the  statute,  no  change  made 
in  the  common-law  or  chancery  practice,  as  to  the  wife's  earnings  during 
coverture.  I  agree  entirely  with  what  Dixoir,  C.  J.,  said  in  Elliott  v.  Bently, 
17  Wis.  618.  He  said:  "It  is  somewhat  remarkable,  among  the  many  benefi- 
cent changes  recently  effected  by  the  legislation  for  the  wellfare  and  protec- 
tion of  married  women,  that  the  legislature  should  have  omitted  to  secure  to 
the  wife  the  rewards  of  her  individual  skill  and  labor.  The  real  and  personal 
property  owned  by  her  at  the  time  of  marriage,  or  which  she  may  receive 
after  marriage,  by  gift,  grant,  devise,  or  bequest,  from  any  person  other  than 
her  husband,  and  the  rents,  issues,  and  profits  thereof,  are  zealously  guarded, 
and  secured  to  her  sole  and  separate  use.  But  her  earnings,  the  proceeds  of 
her  personal  labor,  beyond  that  which  is  required  in  the  discharge  of  the  or- 
dinary duties  of  the  household  and  family,  and  which  are  most  frequently  the 
married  woman's  only  means  of  acquiring  property,  for  the  future  support 
and  '^omfort  of  herself  and  children,  are  left  to  the  severe  and  rigorous  rules 


Digitized  by 


Google 


640  BOUTHBASTERN  REPORTER,  [W.Va. 

of  the  common  law,  except  when  the  husband,  from  drunkenness,  profligacy, 
or  other  cause,  shall  neglect  or  refuse  to  provide  for  her  present  support,  or 
the  present  support  and  education  of  her  children.  Rev.  St.  c.  95,  §  4.  This 
seems  contrary  to  the  spirit  of  modem  legislation  on  the  subject.  If  the 
property  and  its  profits  deserve  protection  from  the  acts  or  rapacity  of  the 
husband  or  his  creditors,  the  earnings  of  the  indigent,  but  frugal  and  indus- 
trious, wife  and  mother  would  seem  to  deserve  it  still  more." 

It  is  strange  that  our  legislature  did  not  make  some  provision  whereby  a 
wife  miglit,  with  the  consent  of  her  husband,  be  entitled  to  her  earnings,  pro- 
duced by  her  extra  exertions  after  she  had  discharged  all  her  ordinary  house- 
hold duties.  Many  good  women  toil  early  and  late  to  support  the  sick  or  dis- 
abled husband  and  her  children,  oftentimes  by  her  needle,  by  teaching  music, 
or  in  school,  and  it  seems  very  hard  indeed,  after  she  has  in  this  was  accum- 
ulated something,  with  which  she  wishes  to  purchase  a  piano  or  sewing-ma- 
chine, necessary  to  assist  her  in  performing  the  extraordinary  duties  thrust  upon 
her,  of  supporting  the  family,  when  their  natural  supporter  is  either  unable, 
or  from  sheer  worthlessness  refuses,  to  discharge  the  obligation  to  support 
his  family,  and  when  she  h^  bought  and  paid  for  the  piano  or  sewing-ma- 
chine from  her  own  hard  earnings,  to  have  an  old  creditor  of  her  husband  snatch 
it  from  her,  and,  thus  it  might  be,  visit  suffering  on  her  and  her  helpless 
children.  But  hard  as  this  case,  and  thousands  like  it,  are,  no  relief  can  be 
afforded,  except  by  the  legislature.  It  is  not  for  the  courts  to  correct  such 
hardships  in  the  common  law.  Courts,  as  it  is,  are  ofteu  charged  with  legis- 
lating,— of  producing  "judge-made  law. "  The  learned  counsel  for  the  appel- 
lant wax  eloquent  in  their  brief  when  they  say  that  "the  opinion  of  men  in 
reference  to  the  capacity  of  women  to  engage  in  and  manage  ordinary  business 
affairs  have  undergone  a  great  change  within  the  last  half  century.  They 
were  prone  to  regard  them  very  much  as  do  the  Turks,  who  believe  that 
women  have  no  souls,  and  restrict  them  to  the  seclusion  of  the  harem,  with 
its  candies  and  coffee,  cigarettes,  intrigue,  and  insipidity.  The  Christian  wo- 
man, at  least  in  modern  times,  gets  a  different  training,  and  attains  a  higher 
standard;  and  with  a  little  experience  shows  a  good  capacity  for  business." 
If  she  is  not  sufficiently  protected  in  her  rights,  and.  encouraged  to  put  forth 
all  her  energies,  in  times  of  trial,  for  the  protection,  support,  and  education  of 
her  children,  when  he  who  has  vowed  to  do  all  these  things  fails,  through  af- 
fliction or  folly,  then  the  legislature  must  afford  the  remedy, — the  courts  dare 
not  do  so;  for,  by  so  doing,  they  would  burst  through  that  barrier  the  respect 
to  which  gives  them  all  their  power  and  influence.  The  deed  is  void  as  to  the 
plaintiff's  judgment. 

Did  the  court  err  in  requiring  the  whole  property,  with  the  improvements, 
to  be  subjected,  not  to  the  payment  of  what  had  been  diverted  of  the  hus- 
band's means  in  fiaud  of  his  creditors,  but  to  pay  the  whole  judgment, 
amounting,  with  interest  and  costs,  to  about  $800?  In  Isham  v.  iScTi^fer,  60 
Barb.  317,  it  was  held  that  the  law  devotes  all  the  property  of  a  debtor,  both 
real  and  personal,  to  the  payment  of  his  debts;  and  if  a  debtor,  instead  of  pay- 
ing his  debts,  uses  his  personal  property  on  the  real  estate  of  another,  so  that 
it  becomes  a  part  of  such  realty,  for  the  purpose  of  defrauding  his  creditors, 
and  to  prevent  them  from  obtaining  satisfaction  of  their  demands  out  of  his 
property,  with  the  knowledge  and  consent  of  the  owner  of  the  realty,  the 
judgment  creditor  may  follow  the  property  into  the  hands  of  the  owner  of  the 
premises  thus  benefited,  and  fasten  his  judgment  upon  such  premises,  to  the 
extent  of  the  debtor's  property  therein*  In  Quidorts*  AdmW  v.  Pergeaux,  18 
N.  J.  Eq.  472,  it  was  held  that  a  deed  taken  in  the  name  of  the  wife  for  prop- 
erty purchased  with  her  separate  estate  is  no  fraud  upon  the  creditors,  even 
if  the  taking  title  in  her  name  was  to  avoid  any  claim  by  judgment  against 
her  husband,  for  debts  which  he  then  owed;  but  where  the  balance  of  the 
purchase  money  for  such  property  was  paid  out  of  the  earnings  of  a  business 
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tarried  on  in  the  name  of  the  wife,  but  to  which  the  skill  and  labor  of  the 
husband  largely  contributed,  such  property  will  be  decreed  to  be  held  by  the 
wife,  in  trust  for  his  creditors,  subject  to  her  claim  for  the  money  advanced 
out  of  her  separate  estate.  In  Olidden  v.  Taylor^  16  Ohio  St.  509,  it  was  de- 
cided that  where  a  wife  suffers  her  money  to  be  employed  by  the  husband, 
and  blended  with  his  earnings,  so  that  it  cannot  be  separated,  the  most  favoi^ 
able  position  she  can  be  allowed  to  assume  is  that  of  a  preferred  creditor  in 
equity,  and,  as  such,  entitled  to  her  money  and  interest.  In  Shack^ford  v. 
Collier,  6  Bush.  149,  it  was  decided  that  although  hfemt  cof>ert  may  acquire 
the  possession  of  property  as  separate  estate,  yet  if  its  acquisition  was  in  con- 
sideration of  the  money  or  property  of  her  husband,  which  was  subject  to  the 
claims  of  his  antecedent  creditors,  the  wife's  claim  will  generally  be  made  to 
yield  to  those  of  the  creditors;  that  so  far  as  the  separate  estate  of  the  wife 
entered  into  the  purcliase  and  production  of  the  real  or  personal  property  in 
controversy,  her  title  thereto  is  valid  and  sustained,  and,  as  the  savings  of  a 
feme  covert  out  of  her  separate  estate  are  hers,  the  products  and  accumular 
tions  of  her  separate  estate  must  be  included  in  estimatinglier  present  interest 
in  said  property.  After  securing  the  title  and  possession  of  the  wife  as  to  her 
separate  estate,  the  residue  is  subjected  as  estate  which  passed  to  the  assignee 
in  bankruptcy.  In  Apple  v.  Qanong,  47  Miss.  189,  it  appears  that  a  tract  of 
land  was  purchased  by  a  wife,  partly  with  money  which  she  had  before  her 
marriage,  and  partly  with  her  own  earnings  from  sewing,  and  the  deed  was 
made  to  her.  An  execution  for  a  debt  of  the  husband  was  levied  on  the  land, 
and  she  obtained  an  injunction.  Simball,  J.,  in  delivering  the  opinion  of 
the  court,  said  the  Code  "enables  the  wife  to  purchase  property  with  what 
money  she  had  at  her  marriage,  or  which  accrued  to  her  afterwards  from  the 
income  of  her  property,  or  otherwise.  No  matter  from  what  source  the  money 
comes,  she  may  so  employ  it,  provided  it  is  h&r  money.  If  it  be  the  gift  of  a 
stranger,  it  is  hers.  If  it  be  derived  from  the  husband,  it  is  hers  also,  as 
against  him,  but  not  his  creditors.  That  the  personal  earnings  of  the  wife 
are  not  relieved  by  these  laws  from  the  marital  rights  of  the  husband  is  evi- 
denced by  the  fact  that  the  Codiliers  and  the  legislature  of  1871  thought  it 
proper  to  place  them  upon  the  same  footing  as  income  from  the  wife's  prop- 
erty. We  are  therefore  of  opinion  that  the  husband  has  an  interest  in  the 
lands  in  controversy  in  proportion  that  the  wife's  personal  gains  bear  to  the 
amount  of  money  which  she  had  at  the  time  of  her  marriage,  and  the  proceeds 
of  her  cotton,  or  other  separate  means,  compared  with  the  aggregate  cost  of 
the  land.  These  personal  gains  from  her  own  labor,  compared  with  the 
whole  cost  of  the  land,  is  the  extent  of  interest  of  the  husband  which  the 
creditors  may  have  applied  to  their  debt. "  In  Rose  v.  Brovm,  11  W.  Va.  122, 
the  court  held  the  deed  to  the  wife,  though  voluntary,  was  not  fraudulent,  as 
t<)  the  creditors  of  Brown,  but  that  in  fraud  of  creditors  he  diverted  his  means 
from  the  payment  of  his  debts,  and  invested  such  means  in  said  property  so 
voluntarily  conveyed  to  his  wife,  and  that  the  creditors  could  charge  the  said 
real  estate,  with  the  payment  thereof.  Again,  in  Bank  v.  Wilson,  25  W.  Ya. 
244,  this  court  held,  where  a  person  incurs  debts  for  moneys  advanced  or 
loaned  to  him,  which,  with  large  amounts  of  other  moneys  of  his  own,  are 
voluntarily  and  without  consideration  invested  by  him  in  making  valuable 
improvements  upon  real  estate  settled  upon  his  wife,  his  creditors  may  charge 
the  said  moneys  upon  the  said  real  estate."  In  this  case  there  were  $1,600 
worth  of  improvements  put  upon  the  two  lots  purchased  by  Mrs.  Gardner; 
$1,400  of  them  may  be  regarded  as  a  gift  from  her  son,  and  the  other  $20(^ 
she  borrowed  from  her  son-in-law.  It  is  a  conceded  fact  in  the  cause  that  T. 
J.  Gardner,  the  debtor,  never  contributed  one  cent  to  the  improvement  of  the 
property.  The  lots  cost  $200;  the  improvements,  $1,600.  Under  the  rigor 
of  the  law,  the  CiU'nings  of  a  wife  belong  to  her  husband.  He  gave  them  to 
her.  Between  them  this  was  lawful.  As  to  the  creditors  he  had  no  power 
v.Ss.E.no.S — 41 
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to  give  them  to  hiB  wife.  She,  without  using  one  cent  that  the  creditora 
could  have  the  least  right  to  touch,  put  $1,600  of  improvements  on  this  prop- 
erty. Would  it  not  be  inequitable  and  unjust  that  the  creditors  would  have 
the  right  to  sweep  this  away?  We  have  seen  if  he  improves  her  property  the 
money  thus  diverted  will  be  made  a  charge  on  the  land  in  favor  of  creditors. 
Then  when  she  puts  improvements  on  property  bought  with  money  which  his 
creditors  were  in  law  allowed  to  seize,  these  creditors  should  only  be  allowed, 
to  subject  the  lot,  without  the  improvements.  They  are  esa  egiio  ei  bono  en- 
titled to  have  the  value  of  the  lots  less  the  improvements;  that  is,  to  get  the 
money  that  the  debtor  consented  that  his  wife  might  take,  and  which  the 
creditors  were  entitled  to.  They  can  either  take  the  purchase  money  of  the 
lots,  with  interest  thereon  from  the  time  it  was  paid,  or  they  may  have  the 
value  of  the  lots  at  the  present  time  ascertained,  and  subject  it  to  the  payment 
of  that  sum.  More  than  this,  under  the  circumstances  of  this  case,  they  are 
liot  entitled  to  receive.  The  lots  do  not  belong  to  the  creditors.  They  only 
have  the  right  to  charge  them  for  a  sum  equal  to  their  value,  for  their  judg- 
ment. Their  judgement,  to  this  extent,  may  be  satisfied  out  of  the  lots,  un- 
less it  is  paid.  When  this  cause  goes  back  it  should  be  ascertained  what  the 
lots  without  the  improvements  are  now  worth,  unless  the  plaintiffs  are  will- 
ing to  accept  the  purchase  money  and  interest  as  the  value.  In  either  case  a 
decree  should  be  entered  in  the  court  below,  giving  a  day  to  pay  this  sum, 
and,  if  not  paid,  to  subject  the  property  as  it  stands,  with  the  improvements, 
to  the  payment  thereof. 

But  my  associates  do  not  agree  with  me  in  this  view;  but  hold,  as  the  deed 
was  held  fraudulent  under  the  statute  as  to  the  creditors  of  Gardner,  the 
whole  property,  including  the  improvements,  is  liable  to  be  subjected  to  the 
full  amount  of  the  plaintiffs'  judgment.  The  reason  for  this  decision  on  this 
point  is  given  in  an  opinion  filed  by  Judge  Snydbb,  and  concurred  in  by 
Judges  Gbebn  and  Woods.    Therefore  the  judgment  must  be  affirmed. 

Sntdbb,  J.  I  concur  in  so  much  of  the  foregoing  opinion  as  holds  that 
the  deed  from  A.  L.  Kuffner,  trustee,  to  Catherine  Gardner,  for  the  real  estate 
in  the  bill  mentioned,  is  void  as  to  the  creditors  of  the  husi:)and  of  said  Gat;h- 
erine;  but  I  do  not  concur  in  that  portion  of  the  opinion  which  exempts  the 
improvements  placed  on  the  property,  since  the  date  of  the  purchase  by 
Gardner,  from  liability  for  the  plaintiff's  debt,  and  confines  the  relief  of  the 
plaintiffs  to  the  value  of  said  property  exclusive  of  the  improvements.  The 
cases  referred  to  and  relied  on  in  said  opinion  to  sustain  the  latter  conclusion 
are  not  analogous  to  the  case  at  bar.  They  simply  recognize  and  enforce  the 
well-settled  doctrine  that,  where  no  debt  has  been  created  between  parties  to 
a  fraudulent  transaction,  and  the  personal  property  of  the  debtor  has  been 
merged  or  become  a  part  of  the  real  estate  of  another,  the  appropriate  remedy 
for  the  creditor  is  to  charge  such  real  estate  to  the  extent  of  the  debtor's  prop- 
erty thus  made  part  of  the  realty.  According  to  this  doctrine  it  was  held 
in  Tenney  v.  Evans,  14  N.  H.  343,  40  Amer.  Dec.  194,  that  a  guardian  could 
not  purchase  property  and  place  it  on  the  land  of  his  ward  to  the  injury  of 
his  creditors.  So,  in  Lynde  v.  McGregor,  13  Allen,  182,  where  it  appeared 
that  an  insolvent  husband  had  made  extensive  expenditures  upon  lands  of  bis 
wife,  and  had  increased  their  value,  Gbay,  J.,  said:  *'The  amount  of  such  in- 
crease in  value,  for  which  no  consideration  has  been  paid  by  the  wife,  and 
which  has  been  added  to  her  estate  by  the  husband  in  fraud  of  his  creditors, 
in  equity  belongs  to  them,  and  may  be  made  a  charge  upon  land  for  their  ben- 
efit." The  rule  is  general  that,  where  improvements  have  been  placed  by  the 
debtor  upon  the  real  estate  of  another,  both  acting  in  fraud  of  creditora,  they 
can  be  followed,  and  the  realty  charged  in  favor  of  the  creditors  witli  the  value 
of  such  improvements.  Rose  v.  Brmcn,  11  W.  Va.  137;  Heck  v.  Fisher,  78  Ky. 
644;  Sexton  v.  Wheaton,  8  Wheat.  229 ;  Bank  v.  Wilson,  26  W.  Va.  242.    The 
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case  before  as  is  radfcallj  different  from  any  of  these  capes,  and  is  controlled  by 
a  very  different  rule  of  law.  Here  as  to  the  creditors  the  real  estate  belongs 
to  the  debtor.  By  both  the  English  and  the  American  common  law,  improve- 
ments annexed  to  the  freehold  are  deemed  part  of  it,  and  they  pass  with  the 
recovery  of  the  land.  Every  occupant  makes  Improvements  at  his  peril,  even 
if  he  acts  under  a  bona  fide  belief  of  ownership.  2  Kent,  Gomm.  334.  This 
rule  is  founded  upon  the  idea  that  the  owner  should  not  pay  an  intruder  or 
occupant  for  improvements  which  he  never  aathori2ed.  This  rigid  rule  of 
the  common  law  was  at  an  early  period  so  far  modified  by  the  chancery  courts 
that,  when  a  ^ona^<20  possessor  of  property  had  made  permanent  improve- 
ments upon  it  in  good  faith,  and  under  the  honest  belief  of  ownership,  and 
the  real  owner  was,  for  any  reason,  compelled  to  come  into  a  court  of  equity, 
that  court  applying  the  familiar  maxim  that  he  who  seeks  equity  must  do  eq* 
uity,  would  compel  him  to  pay  for  those  improvements  or  industrial  acces- 
sions, so  far  as  they  were  permanently  beneficial  to  the  estate  and  enhanced 
its  value.  2  Stoiy,  Eq.  Jur.  §§  799a,  7996;  BHght  v.  Boyd,  1  Story,  478; 
Jackson  v.  LoomiSf  15  Araer,  Dec.  347.  But  in  respect  to  a  mala  flde  or 
fraudulent  occupant,  the  common-law  rule  remains  in  full  force  and  unchanged, 
and  as  to  such  occupant  a  court  of  equity,  no  more  than  a  court  of  law,  will 
compel  the  owner  to  pay  him  for  his  improvements.    Dawson  v.  GroWf  29  W. 

Va ,  1  S.  E.  Rep.  564;  Lowtker  v.  Hall,  30  W.  Va ,  anU,  260.    While 

the  deed  to  Mrs.  Gardner  in  this  case  is  valid  and  binding  between  the  parties 
to  it,  and  as  to  all  persons  except  her  husband's  creditors,  the  equitable  as 
well  as  the  legal  estate  to  the  property  is  vested  in  her,  yet  as  to  such  credit- 
ors the  deed  is  absolutely  void,  and  she  has  never  been  vested  with  any  title 
or  estate.  The  first  part  of  the  preceding  opinion  finds  and  decides  that  this 
conveyance  was  wholly  void  as  to  the  debt  of  the  plaintiffs.  This  finding  nec- 
essarily determines  that  she  was  a  mala  fide  purchaser  and  participated  in  the 
fraud  by  which  the  conveyance  was  made  to  her.  It  therefore  inevitably  fol- 
lows that  she,  being  a  fraudulent  purchaser,  she  was  a  mala  flde  possessor  at 
the  time  she  placed  the  improvements  upon  the  property;  and,  being  such, 
she  is  not  entitled,  either  at  law  or  in  equity,  as  against  the  debt  of  the  plain- 
tiffs, to  compensation  for  the  improvements,  or  to  have  them  exempted  from 
liability  for  said  debt.  Core  v.  Cunningham^  27  W.  Va.  206.  The  wife  in 
this  case  occupies  precisely  the  same  position  to  the  debt  of  the  plaintiffs  that 
she  would  if,  at  the  time  she  made  the  improvements,  the  plaintiffs  had  had 
a  positive  lien  for  their  debt  on  the  property,  and  she  had  notice  of  that  fact. 
No  one  could,  with  any  propriety  in  such  case,  contend  that  she  would  be  en- 
titled either  to  compensation  for  the  improvements  or  to  have  them  exempted 
from  liability  for  such  lien. 
For  these  reasons  I  think  the  decree  of  the  circuit  court  should  be  affirmed. 

G&EEN  and  Woods,  JJ.,  concurred. 

(31  W.  Va.  156) 

Clark  et  al.  v.  Figoins  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia,    February  ^  188S.) 

L  Fraudulent  Convbtanobs— Asmonment  of  Pbbsonal  Pbopbbtt— Impbachmbkt— 
Priority  of  CREDrroBS. 

Where  an  assignment  of  personal  property  is  made  in  fraud  of  creditors,  they,  or 
any  of  them,  may,  in  a  court  of  equity,  nave  the  same  set  aside.  The  creaitor  who 
first  flies  his  bill  obtains  thereby  a  priority  and  is  entitled  to  be  first  paid  from  the 
proceeds  of  the  sale  of  the  property  if  there  are  no  valid  prior  liens. 

1  Bame. 

Where  a  deed  of  personal  property  giving  pref  erenoe  to  creditors  who  should  ao- 
oef^t  its  terms  was  sought  to  be  enforced  in  a  court  of  equity,  by  creditors  who  had 
accepted  its  terms,  and  certain  creditors  filed  answers  attacking  it  for  fraud,  such 
auswors  may  be  regarded  as  cross-bills,  and  if  the  said  defendants  should  succeed, 
they  would  bavo  the  same  preference  as  if  they  had  filed  an  original  bill  for  the  sar « 
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pu^ose :  and  where  thev  were  defeated  in  the  coort  below,  and  alone  appealed,  and 
procured  a  reversal  of  the  decree,  and  the  deed  was  declared  void,  they  have  pri- 
ority, there  being  no  liens  before  their  answers,  in  the  nature  of  a  oross-biU*  were 
filed,  and  are  entitled  to  be  first  paid  out  of  the  fund. 

{Syllabus  by  the  Cowrt,) 

Appeal  from  circuit  court,  Cabell  county;  Ira  J.  MoGinni8»  Judge. 
Simons  <&  JSnslow,  B,  J.  McComas,  and  T.  H.  Harvey ^  for  appellants.     17. 
8*  Laidley  and  Payne  <&  GreeUt  for  appellees. 

Johnson,  P.  J.    This  cause  was  once  before  this  court,  an^  decided, — 27 
W.  Ya.  663,  to  which  reference  is  made  for  a  more  complete  statement  of  the 
cause.    This  court  then  reversed  the  decree  of  the  circuit  court,  holding  the 
deed  of  trust  preferring  creditors  fraudulent  in  fact.    The  cause  was  remanded, 
with  instructions  to  the  court  to  hold  the  funds  in  its  hands  until  it  should  be 
determined  to  whom  it  should  be  paid,  and  then  disburse  it  to  those  entitled 
thereto.    It  was  then  further  held  that,  having  declared  the  deed  void,  the 
fund  could  not  go  to  the  plaintiffs  by  virtue  of  the  deed.    The  court  below 
held  the  deed  valid.    The  bill  was  filed  by  Clark  &  Co.  and  others,  setting  up 
the  deed,  and  claiming  to  be  preferred  creditors,  having  accepted  the  terms 
of  the  deed,  and  also  set  up  the  fact  that  liuffner  Bros,  and  others,  refus- 
ing to  accept  the  terms  of  the  deed,  had  sued  out  attachments  and  prayed  that 
a  receiver  be  appointed,  and  be  instructed  to  take  possession  of  the  goods,  sell 
them,  and  bring  the  proceeds  into  court,  which  was  done.    Buffner  Bros., 
Arnold  &  Abney,  and  Hurst,  Purnell  &  Co.  alone  filed  answers  to  the  bill, 
and  attacked  the  deed  as  fraudulent,  took  depositions  to  prove  the  charges, 
in  their  respective  answers,  and  the  court  held  the  deed  valid,  and  decreed 
that  the  fund  should  be  paid  to  the  plaintiffs  who  had  accepted  said  deed. 
From  this  decree  the  said  Buffner  Bros.,  Arnold  &  Abney,  and  Hurst,  Pur- 
nell &  Co.  alone  appealed  to  this  court,  where  the  decree  was  reversed,  and 
the  deed  held  fraudulent  in  fact,  and  cause  remanded  for  the  purpose  above 
set  forth.    In  the  circuit  court  the  cause  was  heard  on  the  mandate  of  this 
court,  and  referred  to  a  commissioner  to  ascertain  and  report  "the  amount  of 
all  claims  and  debts  of  the  plaintiffs  and  defendants,  all  the  attachment  cases, 
giving  a  correct  statement  of  all  dates  and  amounts,  with  an  abstract  of  the 
proceedings  in  each  case. "    The  commissioner  reported  a  list  of  all  tlie  claims, 
and  also  that  the  deed  of  assignment  was  executed  on  the  2d  day  of  October, 
1882,  and  admitted  to  record  the  next  day;  that  the  chancery  cause  of  A.  R. 
Clark  &  Co.  and  others,  who  had  accepted  the  terms  of  the  deed,  was  com- 
menced on  the  26th  day  of  December,  1882;  that  the  attachment  of  Buffner 
Bros,  was  issued  on  the  4th  day  of  October,  1882,  and  went  into  the  hands  of 
the  sheriff  at  12  m.  of  that  day,  and  was  levied  on  the  same  day.    Judgment 
was  rendered  in  the  case  on  the  24th  August,  1883.    The  attachment  in  the 
case  was  quashed  on  the  24th  of  November,  1882.    The  attachment  of  Arnold 
&  Abney  was  issued  on  the  4th  of  October,  1882,  and  was  levied  the  same  day. 
Also  set  out  the  date  of  the  issuing  and  levying  of  all  the  attachments,  also 
the  dates  of  the  recovery  of  the  various  judgments,  and  the  dates  of  the  issu- 
ing of  the  executions  and  shows  that  several  were  levied  on  the  funds  in  the 
hands  of  the  receiver.    No  execution  was  issued  until  the  property  and  its 
proceeds  were  in  the  hands  of  the  court.    The  record  shows  that  all  the  at- 
tachments were  quashed.    The  cause  was  heard  on  the  16th  day  of  August, 
1886,  and  the  court  gave  the  whole  fund,  after  paying  costs  and  commissions, 
to  Buffner  Bros.,  Arnold  &  Abney,  and  Hurst,  Purnell  &  Co.,  holding  that 
they,  being  the  only  defendants  in  the  court  below  who  had  attacked  the  deed 
as  fraudulent,  and,  being  defeated  there,  were  the  only  parties  who  appealed, 
and  were  successful  in  having  the  decree  reversed  and  deed  declared  fraudu- 
lent and  void,  were,  by  virtue  of  their  diligence,  entitled  to  be  first  paid;  and 
ascertained  and  declared  that  the  whole  fund  would  be  insufficient  to  pay 
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them.  The  decree  recites  that  these  three  firms,  bj  consent,  agreed,  as  be- 
tween themselves,  there  should  be  no  priority.  From  this  decree  A.  B.  Clark 
A  Ck>.,  Miller,  Oesner  &  Co.  and  Maddux  Bros,  and  others  appealed,  aiid  seek  to 
reverse  the  decree  because  they  were  the  first  and  only  creditors  to  attack  the 
attachments,  and  bring  the  fund  into  court,  before  any  valid  lien  was  ob- 
tained on  the  goods  or  fund;  that  after  the  property  was,  at  their  suit,  put 
into  the  hands  of  a  receiver,  where  no  creditor  could  obtain  a  lien,  the  fund 
should  have  been  distributed  among  the  creditors  of  Figgins,  who  first  brought 
the  fund  into  court,  or  at  least  ought  to  have  been  divided  pro  rata  among  all 
the  creditors,  and  not  given  to  the  [parties  whose  attachments  were  defeated. 

Did  the  court  err  in  its  decree?  Ixi  Wallace* a  AdmW  v.  Treakle,  27  Grat. 
479,  it  appeared  that  the  deed  of  H.,  for  land,  was  set  aside  as  fraudulent,  at 
the  suit  of  some  of  his  creditors,  and  there  was  a  decree  after  the  death  of  H. 
for  a  sale  of  the  land,  and  for  an  account  of  the  debts  of  H.  and  their  priori- 
ties. The  report  shows  there  was  one  judgment  against  H.  before  the  deed 
was  made.  Some  of  the  creditors  in  the  bill  were  creditors  by  judgment,  one 
a  creditor  at  large.  A  number  came  in  by  petition  before  the  decree,  and  a 
number  came  in  before  the  commissioners,  and  by  petition  after  the  decree. 
The  court  held  that,  in  distributing  the  fund,  it  should  be  applied — First,  to  pay 
the  judgment  recovered  before  the  deed  was  made;  second,  to  the  judgments 
recovered  before  the  bill  was  filed;  third,  to  the  creditors  at  large  who  joined 
in  the  bill;  fourth,  to  the  creditors  by  petition  before  the  death  of  Henderson, 
in  the  order  in  which  their  petitions  were  filed;  fifth,  to  all  the  other  creditors 
pro  rata.  In  Gordon  v.  LowelU  21  Me.  251,  it  was  held  that  where  a  creditor 
has,  through  the  instrumentality  of  a  court  of  equity,  sought  out  and  discov- 
ered the  property  of  his  debtor,  which  he  had  before  been  unable  to  discover, 
and  seized  upon  execution  at  law,  he  becomes  entitled  to  a  preference  over  other 
creditors, — to  have  his  judgment  first  satisfied,  even  under  the  insolvent  laws. 
See,  also,  Edmeston  v.  Lyde,  1  Paige,  637 ;  Pallis  v.  Robison,  73  Mo.  201. 
Where  a  reconveyance  is  made  in  fraud  of  creditors,  they,  or  any  of  them,  may, 
in  a  court  of  equity,  have  the  same  set  aside.  The  creditor  who  first  files  his 
bill  obtains  thereby  a  priority,  and  is  entitled  to  be  first  paid  from  the  proceeds 
of  the  sale  of  the  land  if  there  are  no  valid  prior  liens.  George  v.  William^ 
son,  26  Mo.  190;  Bank  v.  Burke,  4  Blackf.  141;  Petway  v.  Hoskin,  12  Lea, 
107 ;  Coming  v.  White,  2  Paige,  567;  McDermntt  v.  Strong,  4  Johns.  Ch.  687 ; 
Smith  V.  Lind,  29  111.  24;  Lyon  y.\Robbins,  46  111.  277;  Rappleye  v.  Bank, 
93  111.  396;  Claflin  v.  Foley,  22  W.  Va.  434;  Stoeeny  v.  Sugar  Co.,  4  S.  E. 
Bep.  431. 

In  McDermutt  v.  Strong,  supra.  Chancellor  Kent  said:  "Though  it  be  the 
favorite  policy  of  this  court  to  distribute  assets  equally  among  creditors 
pari  passu,  yet,  whenever  a  judicial  preference  has  been  established,  bv  the 
superior  legal  diligence  of  any  creditor,  that  preference  is  always  preserved 
in  the  distribution  of  assets  by  this  court."  In  Smith  v.  Lind,  supra,  the 
court  said:  "Tliere  is  certainly  some  merit  in  searching  records,  discovering 
property,  investigating  titles  and  procuring  sale  of  it,  and  all  at  the  creditor's 
cost  and  expense,  by  which  he  ought  to  profit.  It  appeared  by  the  affidavit  that 
it  was  through  the  efforts  and  at  the  cost  of  the  plaintiff  a  knowledge  of  the  real 
estate  sold  was  obtained,  and  it  would  be  a  hardship  if  another  creditor,  who 
has  made  no  effort  to  this  end,  should  enjoy  the  fruits  of  this  diligence.  Both 
the  judgment  creditors  were  in  a  position  to  use  diligence.  One  only  encoun- 
tered the  labor  and  expense.  To  him  should  be  the  reward.  Vigilantibus, 
ndn  dormientibus,  jura  subveniunt."  In  Rappleye  v.  Bank,  93  111.  402, 
Mr.  Justice  Sheldon  said,  in  delivering  the  opinion  of  the  court:  "Al- 
though appellant  might  have  proceeded  and  have  avoided  the  trust  deed,  and 
have  subjected  the  estate  thereby  conveyed  to  the  satisfaction  of  his  judg- 
ment, or  have  had  the  lots  sold  on  execution,  he  did  not  choose  to  assume 
that  burden  or  expense.    Appellee  then  assumed  the  undertaking  of  avoiding 
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the  trust  deed,  and  succeeded  in  effecting  tbe  removal  of  the  incumbrance, 
encountering  all  the  expense  and  labor  thereof.  It  is  through  this  proceed- 
ing of  appellee  that  this  estate  conveyed  by  the  trust  deed  has  been  secured 
for  application  to  the  satisfaction  of  these  judgments.  Appellant  now  comes 
forward  to  appropriate  to  himself  all  the  benefit.  It  does  not  seem  just,  and 
we  think,  under  the  equitable  doctrine  which  courts  apply  in  analogous 
cases,  and  the  decision  in  Lyon  v.  Robbins,  46  111.  279,  appellee  is  fairly  entitled 
to  a  preference,  as  a  reward  of  its  diligence. "  Here  the  three  firms  to  whom 
the  reward  of  diligence  was  granted,  filed  their  answers  in  the  court  below,  and 
were  the  only  defendants  who  did  so,  attacking  the  said  trust  deed  for  fraud. 
They  were  fought  in  this  by  the  plaintiffs  in  that  suit,  who  were  seeking  a 
preference  by  trying  to  show  the  deed  was  valid.  The  other  defendants 
contented  themselves  by  standing  idly  by  and  seeing  these  active  defendants 
carry  on  the  contest  at  their  own  labor  and  expense.  When  these  answers 
were  filed,  quo  ad,- these  defendants  claimed  the  effect  was  the  same  as  if  they 
had  filed  a  bill  for  tbe  purpose  of  having  said  trust  deed  declared  fraudulent, 
and  they  may  be  regarded  in  t)ie  nature  of  cross-bills.  At  that  time  there 
were  no  prior  liens  on  the  property,  as  all  the  attachments  were  subsequently 
declared  void.  *  These  three  firms  were  beaten  in  the  court  below,  and  de- 
creed to  pay  costs  with  Dager  &  Co.,  Maddux  Bros.,  H.  N.  Baily,  and  Alle- 
mony.  Bear  &  Ck>.  Three  of  these  parties  were  applied  to  by  Kuffner  Bros., 
Arnold  &  Abney,  and  Hurst,  Purnell  &  Ck>.  to  join  them  in  an  appeal,  and 
declined.  None  of  the  others  came  forward  to  join  in  the  appeal.  These 
three  firms  alone  applied  for  the  appeal,  which  was  granted,  and  the  decree  re- 
veraed,  and  trust  deed  set  aside  as  fraudulent.  It  seems  to  us  this  cause,  in 
all  its  circumstances,  is  within  the  maxim,  vigilantibtbs,  non  dotmientibus. 
Jura  subveniunt.  There  would  be  no  reward  to  the  vigilant,  if  these  pai-ties 
were  now  compelled  to  step  aside,  and  let  those  who  fouglit  them  persistently 
all  through  the  cause,  in  both  courts,  and  those  who  stood  by  and  did  nothing, 
take  the  fruits  of  their  labor  and  expense,  or  to  be  compelled  to  divide  it  with 
them. 
The  decree  of  the  circuit  court  is  correct,  and  it  is  affiimed. 

Green,  Snyder,  and  Woods,  JJ.,  concurred* 


(30  W.  Va,  572)  / 

Cunningham  v.  Ward  et  aZ. 
(Sv/preme  Court  of  Appeals  of  West  Virginia.    January  28, 1888.; 

1.  Partnership^Propertt— LiABiLrrr  por  PARTNER8Hn»  Debts— Individual  Debts. 
When  real  estate  is  purchased  with  partnership  funds  for  partnership  purposes, 
and  so  used,  and  the  conveyance  is  made  to  the  partners  individually  as  tenants  in 
common,  or  joint  tenants,  but  it  appears  on  the  face  of  the  deed  that  they  are  part- 
ners, and  as  such  have  bought  the  property,  the  Individual  partners  hold  the  legal 
estate  subject  to  the  debts  and  equities  of  the  partnership.' 

a.  Same. 

A  conveyance  subsequently  by  one  partner  of  an  undivided  moiety  of  such  real 
estate  to  a  trustee,  to  secure  his  individual  creditors,  passes  the  legal  title  to  one 
undivided  moiety  of  such  real  estate,  but  subject  to  the  prior  implied  trust  in  favor 
of  partnership  creditors,  or  the  balance  due  another  partner  upon  a  settlement  of 
the  partnership  accounts;  and  after  their  payment  the  interest  of  the  partner  mak- 
ing such  deed  of  trust  in  said  real  estate  is  bound  by  the  express  trust  to  pay  his 
individual  debts  secured  in  such  deed  of  trust. 

8.  Sake. 

In  such  case  neither  the  other  partner  nor  partnership  creditors  can  enjoin  the 
sale  by  the  trustee  under  such  deed  of  trust,  as  the  purchaser  at  such  a  sale  would 
hold  the  land  subject  to  their  prior  equities,  appearing  on  the  face  of  the  deeds  un- 
der  which  such  purchaser  would  claim  the  land  bought  at  such  a  sale. 

{SyUahus  try  the  Court.) 

1  See  note  at  end  of  case. 


Digitized  by 


Google 


W.  Va.]  CDNNINGHAM  V.  WARD.  647 

Appeal  from  circuit  court,  Eoane  county. 

This  was  a  suit  in  chancery,  instituted  in  the  circuit  court  of  Hoane  county 
by  the  filing  of  a  bill  praying,  among  other  things,  the  awarding  of  an  in- 
junction against  the  defendant  A.  B.  Wells,  trustee,  from  proceeding  to 
make  sale  of  the  land  in  the  bill  mentioned.  The  bill  was  filed  in  open  court 
on  March  25,  1885,  and  the  injunction  asked  to  be  awarded  as  prayed  for  in 
the  bill,  which  was  sworn  to  by  the  plaintiff,  P.  G.  Cunningham.  And  the 
bond,  with  approved  security  in  the  penalty  of  $200,  the  amount  fixed  by  the 
court,  was  at  once  given,  and  the  injunction  took  effect.  The  bill  states  that 
the  plaintiff,  P.  G.  Cunningham,  and  the  defendant  James  T.  Ward,  were 
for  about  15  years  partners,  doing  business  in  said  county  of  Roane  under  the 
name  of  Ward  A  Cunningham;  that  "as  such  partners,  and  with  the  partner- 
ship funds,  they  purchased  several  tracts  of  land,  which  were  conveyed  to 
said  Ward  &  Cunningham  by  several  deeds,  by  five  several  parties,  [naming 
them,]  containing  in  all  770^  acres,  more  or  less.  Said  deeds  were  all  recorded 
in  the  clerk's  office  of  the  county  court  of  said  county."  And  the  bill  says 
that  copies  of  them  will  be  furnished  if  required;  but  no  copies  of  any  of 
these  deeds  were  ever  filed.  And  there  is  nothing  in  the  record  to  indicate 
what  was  the  character  of  any  of  these  deeds,  other  than  the  above  statement, 
except,  perhaps,  the  deed  of  trust  given  by  James  T.  Ward  and  wife  on  the 
11th  day  of  April,  1883,  on  his  interest  in  those  lands,  to  secure  certain  indi- 
vidual creditors  of  said  Ward.  The  bill  states  that  "this  real  estate  was 
owned  and  held  and  used  as  partnership  property  of  said  firm  of  Ward  & 
Cunningham;  that  said  firm  was  dissolved  in  1880,  and  said  real  estate  is  as- 
sets of  the  said  late  firm,  and  first  liable  to  pay  the  debts  thereof;  that  its 
business  has  not  been  entirely  settled;  that  there  are  several  suits  now  pend- 
ing against  this  firm,  [naming  the  suits,]  which  suits  are  undecided;  that 
this  real  estate  is  all  the  partnership  property,  and  is  subject  to  the  payment 
of  these  or  any  other  partnership  debts,  though  said  Ward  had  made,  on 
April  11,  1883,  a  deed  conveying  the  undivided  half  of  these  several  tracts  of 
land  to  A.  B.  Wells,  trustee,  to  secure  the  payment  of  a  number  of  individual 
creditors  of  said  Ward,  named  in  the  bill."  A  copy  of  this  deed  of  trust  is 
filed  with  the  bill.  It  conveys  his  "undivided  ono-half  interest  in  each  of 
these  tracts,"  naming  them,  and  stating  that  they  severally  are  "now  of 
record  in  the  name  of  P.  G.  Cunningham  and  James  T.  Ward,  purcluised  of 
certain  persons  severally,  [giving  their  names,  and  the  situation  severally  of 
each  tract,  and  for  a  more  particular  and  accurate  description  referring  sev- 
erally to  the  deeds  from  the  several  grantors  to  •  Ward  &  Cunningham,  on 
record  in  the  county  clerk's  ofiice  of  said  county.*]"  And  this  deed  concludes 
this  description  of  the  lands  conveyed  thus:  "This  deed  is  intended  to  con- 
vey, and  the  above  land  described  is  all  the  land  situated  in  said  county  owned  . 
in  common  by  said  P.  G.  Cunningham  and  said  James  T.  Ward,  containing 
in  all  770J  acres."  This  conveyance  was  in  trust,  to  secure  a  number  of  in- 
dividual debts  of  James  T.  Ward, — naming  them  severally.  They  amounted 
to  more  than  $3,000;  but  the  bill  states  that  payment  had  been  made  on  those 
debts  which  reduced  them  to  some  $1,800.'  It  states,  also,  that  a  part  of  the 
original  purchase  money  on  one  of  the  tracts  of  land,  bought  of  one  Edwards, 
was  still  unpaid,  and  that  the  trustee  in  this  deed  of  trust,  A.  B.  Wells,  has 
advertised  this  real  estate  to  be  sold  under  this  deed  of  trust,  on  March  25, 
1885,  for  cash,  as  authorized  by  the  deed  of  trust;  that  said  Ward  is  insolvent; 
that  there  is  a  suit  pending, — naming  it, — to  ascertain  his  indebtedness;  and 
the  bill  then  concludes  "that  said  sale  by  the  trustee,  on  March  25, 1885, 
before  the  amount  and  priority  of  said  Ward's  indebtedness  in  this  suit  is 
ascertained,  and  the  amount  of  the  liability  of  the  said  firm  of  Ward  &  Cun- 
ningham is  ascertained  and  fixed,  would  result  in  a  mere  sacrifice  of  these 
lands,  and  the  plaintiff  would  be  irreparably  injured  by  such  sale."  This  bill 
then  concludes  thus:  "The  plaintiff  therefore  prays  that  the  said  A.  B.  Wells, 
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trustee,  may  be  enjoined  and  restrained  from  making  said  sale  until  the 
amount  and  character  of  the  liability  of  said  Ward  &  Cunningl)am  be  ascer- 
tained and  fixed;  and  that  said  partnership  property  be  first  subjected  to  the 
payment  and  discharge  of  the  said  liability  of  the  said  firm  of  Ward  &  Cun- 
ningham; and  that  said  sale  be  further  restrained  and  enjoined  until  the  tnie 
amount  of  the  unpaid  Indebtedness  of  said  James  T.  Ward,  mentioned  in  said 
trust  deed,  be  ascertained  and  fixed.  He  also  asks  such  other,  further,  and 
general  relief  as  the  court  may  see  fit  to  grant.''  The  parties  defendant  to 
the  suit  were  James  T.  Ward,  the  trustee  A,  B.  Wells,  and  the  several  cred- 
itors of  Ward  secured  by  this  deed  of  trust. 

The  cause  having  been  returned  for  hearing  on  the  1st  day  of  September, 
1885,  the  court  by  its  decree  referred  the  cause  to  a  commissioner  '*to  take 
and  state  the  account  of  the  late  firm  of  Ward  &  Cunningham,  showing  (1) 
for  what  indebtedness  said  firm  owes  or  is  liable  for,  and  to  whom  owing; 
(2)  state  the  account  between  said  Jas.  T.  Ward  and  P.  6.  Cunningham 
^  growing  out  of  said  firm  business;  (3)  any  other  pertinent  matter."  The  de- 
'fendants  other  than  James  T.  Ward  demurred  to  this  bill,  and  the  plaintiff 
joined  in  the  demurrer,  on  March  31,  1886.  The  court  by  a  decree  overruled 
the  demurrer,  and  these  defendants  filed  a  joint  answer.  I  deem  it  unneces- 
sary to  state  the  contents  of  this  answer  except  to  say  that  they  denied  that 
there  were  any  outstanding  debts  of  the  late  firm  of  Ward  &  Cunningham; 
and,  if  there  were,  they  alleged  that  abundant  assets  of  this  firm  had  been 
left  in  the  hands  of  the  plaintiff,  F.  G.  Cunningham,  to  pay  all  these  partner- 
ship debts,  and  that  he  had  assumed  to  pay  off  all  the  debts  of  the  late  firm  of 
Ward  &  Cunningham  in  consideration  of  these  assets  of  the  firm  having  been 
left  with  him,  and  that  he  had  never  accounted  for  these  assets  so  left  with 
him.  The  commissioner  reported,  on  July  29,  1886,  that  the  amount  of  the 
indebtedness  of  the  late  firm  of  Ward  &  Cunningliam  unpaid  was  $204.81, 
and  that,  in  addition,  the  plaintiff,  P.  G.  Cunningham,  had,  out  of  hid  own 
fund,  paid  debts  of  Ward  &  Cunningham  to  the  amount  of  $2,280.05;  and 
that  Ward  had  collected  $1,214.14,  wiiich  he  had  not  accounted  for;  and  that 
therefore  J.  T.  Ward  was  indebted  to  P.  G.  Cunningham  the  one-half  of  these 
two  sums,  or  $1,747. 09 J,  with  interest  from  March  25,  1886.  There  was  re- 
turned with  this  report  all  the  evidence  taken  by  tlie  commissioner, — four 
depositions  and  a  number  of  exhibits.  The  evidence  was  in  reference  to  the 
settlement  between  the  partners  of  the  business  of  the  late  firm  of  Ward  & 
Cunningham,  and  was  very  unsatisfactory  in  its  character;  but  1  deem  it  un- 
necessary to  state  what  it  proved.  There  were  five  exceptions  filed  to  this  re- 
port by  the  defendants,  who  were  trustees  in  this  deed  of  trust.  On  Decem- 
ber 1,  1886,  the  court  rendered  this  decree:  "This  cause  came  on  this  Ist  day 
of  December,  1886,  to  be  further  heard  upon  tlie  papers  read  upon  former 
'  hearings;  and  upon  the  former  orders  and  decrees  entered  in  this  cause;  upon 
the  report  of  Commissioner  Jonathan  Smith,  made  and  filed  in  the  circuit 
court  clerk's  office  on  the  14th  day  of  August,  1886;  and  upon  the  exceptions 
indorsed  by  John  T.  Halliday  &  Co.,  Hutchinson  &  Baldridge,  AUemong,  Baer 
&  Co.,  and  by  L.  Z.  Cadot  &  Co.,  by  their  attorneys,  on  tlie  10th  day  of  Au- 
gust, 1886;  and  upon  the  motion  of  the  said  defendant  here  named  to  dissolve 
the  injunction  heretofore  granted  in  this  cause  on  the  25th  day  of  March, 
1885,  against  A.  B.  Wells,  trustee.  And  the  said  exceptions  being  seen  and 
inspected  by  the  court,  and  tlie  said  motion  to  dissolve  the  said  injunction  be- 
ing argued  by  counsel  by  both  parties,  and  maturely  considered  by  the  court, 
the  court  is  of  opinion  to  and  doth  sustain  each  and  all  of  the  exceptions  in- 
dorsed-upon  the  said  report  of  the  said  commissioner,  Jonathan  Smith;  and 
the  court  is  further  of  opinion  that  the  said  injunction  should  be  dissolved. 
It  is  therefore  adjudged,  ordered,  and  decreed  that  the  said  injunction  be,  am' 
the  same  is,  wholly  dissolved  and  held  for  naught;  and  that  the  plaintiff's  bill 
as  to  the  defendants,  A.  B.  Wells,  trustee,  John  T.  Halliday  &  Co.*  Hutchin- 
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son  ft  Baldridge,  Allemong,  Baer  &  Co.,  and  L.  Z.  Gadot  &  Co.,  be,  and  the 
same  is,  dismissed;  and  that  said  defendants,  A.  B.  Wells,  trustee,  John  T. 
Halliday  &  Co.,  Hutchinson  &  Baldridge,  Allemong,  Baer  &  Co.,  L.  Z.  Cadot 
&  Co.,  do  recover  their  costs  against  the  plaintiff  in  this  cause  expended,  in- 
cluding a  statute  fee  of  $20.;  and  that  any  of  the  common-law  processes  may 
issue  to  enforce  the  same."  From  this  decree  P.  6.  Cunningham  has  ob- 
tained from  this  court  an  appeal  and  supersedeas. 

Schilling  <&  Cunningham  and  J.  E.  Kenna,  for  appellant.  G.  W.  Walker 
and  Wells  dk  Pendleton^  for  appellees. 

Green,  J.,  {c^^ter  stating  the  facts  as  above,)  The  first  inquiry  presented 
by  this  record  is,  did  the  court  below  err  in  overruling  the  demurrer  to  the 
plaintiff's  bill  by  its  decree  of  March  81, 1886?  There  can  be  no  question  but 
that  the  personal  property  of  a  partnership  could  not  be  subjected  to  the  sat- 
isfaction of  the  individual  debts  of  one  of  the  partners,  until  the  satisfaction 
of  all  the  debts  of  the  partnership,  including  any  debt  or  debts  due  to  any 
other  member  of  such  partnership.  It  is  also  well  settled  that  if  real  estate 
be  purchased  with  partnership  funds  for  partnership  purposes,  and  used  as 
partnership  property,  and  the  deed  conveys  tlie  real  estate  to  the  individual 
partners,  though  such  deed  conveys  the  legal  title  of  the  land  to  them  indi- 
vidually as  tenants  in  common,  or  as  joint  tenants,  yet  upon  the  face  of  the 
deed  it  appears  that  they  were  partners,  and  the  land  was  purchased  for  part« 
nership  uses,  they  will  hold  such  land  as  trustee  for  tlie  partnership,  as  against 
all  creditors  of  one  of  the  individual  partners,  whether  claiming  by  judgment 
liens  against  him,  by  a  deed  of  trust  executed  by  him  to  secure  his  individual 
debts,  or  in  any  other  manner.  And,  in  a  court  of  equity,  such  real  property, 
so  held  by  the  individual  partners  in  trust  for  the  partnership  as  partnership 
property,  will  be  first  subjected  to  the  payment  of  all  the  debts  of  the  partner- 
ship. Including  any  debt  or  debts  due  from  the  partnership  to  any  member  of 
the  partnership,  unless  these  debts  can  be  otherwise  paid  out  of  other  assets 
of  the  partnership,  before  any  part  of  this  land  can  be  applied  to  the  satisfac- 
tion of  any  debts  of  any  one  of  the  individual  members  of  such  partnership, 
no  matter  what  may  be  the  character  of  their  claims, — whether  they  claim 
liens  on  the  land  by  judgments,  by  deeds  of  trust  executed  by  the  individual 
partners,  or  by  attacliments,  or  in  any  other  mode.  For  it  is  obvious  that 
such  creditors  can  only  acquire  in  such  land  the  Interest  of  their  debtor;  and 
if  there  be  a  conveyance  by  one  partner  to  a  trustee,  to  secure  their  debts 
against  him,  the  very  deed  through  which  they  would  have  to  claim  on  its 
face  would  show  that  their  grantor  held  such  land  first  as  a  trust  to  secure 
all  the  partnership  debts,  including  any  debt  due  to  any  other  partner  by  the 
partnership.  And  l)aving  thus,  whether  the  deed  of  trust  were  unrecorded 
or  recorded,  notice  of  this  trust,  they  would  be  compelled  in  a  court  of  equity, 
to  respect  it,  and  it  would  be  enforced  against  them.  There  has  been,  liow- 
ever,  considerable  diversity  of  opinion  as  to  the  rights  of  a  partner  to  have 
real  estate,  bought  with  partnership  funds,  and  used  as  partnership  property 
for  partnership  purposes,  but  conveyed  to  the  individual  members  of  the  firm 
by  deeds  duly  recorded,  and  which  in  no  manner  disclose  on  their  face  that 
there  was  any  partnership  between  the  grantees,  applied  first  to  the  payment 
of  the  partnership  debts,  including  any  balance  due  him  from  the  partnersliip, 
before  any  such  real  estate  is  applied  to  the  individual  debts  of  one  partner, 
when  such  individual  creditors  claim  by  judgments,  attachments,  deeds  of 
trust,  or  conveyance  of  the  individual  share  of  the  individual  partner,  in  sat- 
isfaction of  an  individual  debt,  some  courts  in  such  cases  holding  in  favor  of 
such  individual  creditors;  and  others  holding  against  them;  and  others  being 
decided  upon  the  ground,  in  cases  of  a  conveyance  by  a  partner  of  his  undi- 
vided share  in  the  real  estate,  to  satisfy  an  individual  debt,  that  the  purchaser 
in  the  particular  case  knew  that  the  real  estate  was  bought  with  partnersliip 
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funds,  and  for  partnership  purposes,  and  was  tlierefore  held  first  in  trust  to 
pay  partnership  debts.  And  I  presume  such  courts  would  also  hold,  when 
tlie  individual  creditor  of  a  partner  claimed  by  a  deed  of  trust  executed  by 
one  partner,  as  in  the  case  before  us,  that  if  the  trustee  knew  that  the  real 
estate  was  partnership  property  when  the  deed  of  trust  was  executed  to  him, 
though  tlie  creditors  secured  by  it  did  not,  such  real  estate  would  have  to 
be  applied  first  to  the  payment  of  all  partnership  debts  and  liabilities,  as  any 
other  partnership  property,  befqre  any  of  it  could  be  applied  to  their  prej- 
udice to  the  individual  creditors  secured  by  such  deed  of  trust,  upon  the  prin- 
ciple that  when  a  trustee  accepts  such  a  deed  of  trust,  with  notice  of  certain 
facts  invalidating  it,  or  affecting  it,  with  a  prior  trust  in  favor  of  others,  the 
creditors  secured  by  it  are  presumed  to  assent  to  the  deed  for  their  benefit; 
which  presumption  involves  the  further  presumption  that  they  had  notice  of 
such  facts  as  the  trustee  had  notice  of  when  he  accepted  the  deed  of  trust  for 
them,  and  which  invalidate  or  subject  the  land  to  some  prior  equitable  trust 
The  principles  above  stated  as  settled,  as  well  as  the  questions  of  controversy 
unsettled,  above  spoken  of,  will  appear  from  the  following  autiiorities,  or  may 
be  fairly  deduced  from  them:  Davis  v.  Christian,  15  Grat.  11,  points  3  and 
4  of  syllabus,  pp.  11,  35,  36;  Brooke  v.  Washington,  8  Grat.  248;  Wheatley's 
Heirs  v.  Calhotm,  12  Leigh,  264-273;  Floyd  v.  Harding,  28  Grat  401;  Rldg- 
way  V.  Budd,  15  Pa.  St.  177;  Hale  v.  Henrie,  2  Watts,  143;  Meily  v.  Wood, 
71  Pa.  St,  488;  Whaling  Co.  v,  Borden,  10  Gush.  458;  Crooker  v.  Crooker,  46 
Me.  250-264;  Matlack  v.  James,  13  N.  J.  Eq,  126;  note  to  Lake  v.  Craddock, 
1  White  &  T.  Lead.  Gas.  Eq.,  (4th  Amer.  Ed.  from  4th  London  Ed.,)  side  p. 
202,  top  p.  286,  etc.;  Jones  v.Neale,  2  Pat.  &  H.  339;  Robertson  v.  Bak&r,  11 
Fla.  192. 193 ;  Arnolds.  Wainvrriuht,  6  Minn.  358.(Gil.  241;)  Jarvis  v.  Brooks, 
7  Fost.  (N.  H.)  37;  Crou)  v.  Beardsley,  68  Mo.  435-439;  Qreen  v.  Banks,  24 
Tex.  508;  Mahury  v.  Brooks,  7  Wheat.  556,  11  Wheat.  78. 

I  express  no  opinion  on  the  points  before  indicated  on  which  certain  of  these 
cases  conflict.     What  these  cases,  and  the  authorities  generally,  show  to  be 
well-settled  law,  as  above  stated,  will  sufiice  to  decide  tliis  case.    They  show 
that  the  plaintiff  in  his  bill  stated  no  case  which  justified  the  awarding  of  any 
injunction,  and  that  the  demurrer  to  the  bill  should  have  been  sustained. 
The  plaintiff  in  his  bill  states  that  he  and  the  defendant  Ward  were  partners 
engaged. in  business  for  some  15  years  under  the  firm  name  of  Ward  &  Gun- 
ningham;  that  their  business  was  carried  on  in  Boane  county,  in  this  state; 
that  they  with  partnership  funds  purchased,  and  used  as  partnership  property, 
six  different  parcels  of  land  in  said  county,  containing  in  all  770^  acres.     These 
several  tracts  of  land  the  bill  states  were  conveyed  by  the  several  parties  to 
Ward  &  Cunningham  by  several  deeds  duly  recorded.     This  partnership  was 
dissolved  in  1880.    And  on  the  11th  of  April,  1883,  said  Ward  and  wife  con- 
veyed the  one  undivided  moiety  of  each  of  these  tracts  of  land  to  A.  B.  Wells, 
of  the  same  county,  trustee,  to  secure  certain  debts  due  from  the  grantor. 
Ward,  to  four  different  firms  of  Gallipolis,  Ghio.    These  debts  so  secured 
amounted  to  nearly  $3,000.     The  bill  fails  to  file,  as  exhibits  with  it,  any  of 
the  six  deeds  to  Ward  &  Cunningham,  but  does  file  as  an  exhibit  this  deed  of 
trust.    This  deed  of  trust  speaks  of  these  six  tracts  of  land  in  said  county  as 
owned  in  common  by  the  plaintiff  and  the  defendant  Ward;  but  ii)  describing 
each  of  these  six  deeds  they  are  each  of  them  severally  spoken  of  as  convey^- 
ing  by  the  grantors,  severally,  to  Ward  &  Cunningham  these  six  several  tracts 
of  land.    Taken  with  the  direct  allegations  of  the  bill  as  to  the  character  of 
these  several  deeds,  it  seems  clear  that,  on  the  face  of  each  of  them,  it  ap- 
peared tliat  the  grantee.  Ward,  and  the  plaintiff,  Cunningham,  were  partnei-s 
doing  business  as  Ward  &  Cunningham,  and  that  these  several  tracts  of  land 
were  their  property  as  a  partnership.    And  this  being  the  case,  while  the  de- 
fendant Ward  and  the  plaintiff  held  the  legal  title  to  these  several  tracts  of 
land,  either  as  tenants  in  common  or  as  joint  teniants»  yet  these  several  deeds 
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on  their  face  showed  tliat  when  this  Arm  was  dissolved  the  plaintiff  and  the 
defendant,  while  holding  the  legal  title  to  this  land,  held  it,  as  appeared  on 
the  face  of  the  deeds,  in  trust  for  the  creditors  of  the  late  firm  of  Ward  & 
Cunningham,  and  subject  to  the  indebtedness  of  either  of  these  partners  to 
the  other  upon  a  final  settlement  of  the  partnership  business.  Of  course, 
therefore,  the  deed  of  trust  executed  by  Ward  to  Wells,  trustee,  conveying 
one  undivided  moiety  of  each  of  these  six  tracts,  to  pay  his  individual  credit- 
ors, some  three  years  after  the  dissolution  of  this  firm,  conveyed  the  legal  title 
of  one  moiety  of  each  of  these  tracts;  but  they  were,  when  he  conveyed  them,  • 
held  subject  to  the  implied  trust  that  the  creditors  of  the  late  firm  of  Ward  A 
Cunningham,  including  his  former  partner,  Cunningham,  if  the  firm  was  in- 
debted to  him,  should  be  first  paid  out  of  said  partnership  lands.  And  this 
deed  of  trust  executed  by  Ward  operated,  therefore,  only  to  give  to  his  indi- 
vidual creditors  named  in  it  a  lien  on  his  interest  in  said  lands,  after  the  pay- 
ment of  all  the  partnership  debts,  which  interest,  while  in  law  it  amounted 
to  one  moiety,  might  in  fact  amount  in  equity  to  much  less,  or  it  might  be  to 
nothing. 

The  bill  then  sieges  that  the  trustee,  under  the  provisions  of  this  trust 
deed,  had  advertised  the  undivided  moiety  of  these  several  tracts  of  land  for 
sale,  to  pay  these  individual  debts  of  Ward  secured  by  the  deed  of  trust.  And 
it  alleges  that  as  the  partnership  business  of  the  late  firm  are  unsettled,  and 
its  liabilities  undetermined, — several  suits  now  pending  against  them  which 
were  undecided,  and  Ward  having  debts  and  also  liens  on  his  interest  in  said 
lands, — if  sold  by  the  trustee  they  would  be  sacrificed,  as  purchasers  would 
not  know  the  amount  of  these  firm  liabilities  to  which  the  undivided  moiety 
of  these  la^ds,  conveyed  by  Ward  to  the  trustee,  Wells,  was  liable,  and  espe- 
cially as  a  portion  of  the  debts  secured  had  been  paid.  And  the  bill  therefore 
prays  that  this  trustee  may  be  enjoined  from  making  such  sale  till  the  amount 
of  the  liability  of  the  late  firm  of  Ward  &  Cunningham  is  ascertained  and 
fixed,  and  till  the  true  amount  of  the  indebtedness  of  Ward  on  the  debts  se- 
cured by  the  deed  of  trudt  is  ascertained,  and  for  general  relief.  If  this  sale 
by  the  trustee.  Wells,  could  convey  to  the  purchaser  only  the  undivided  moiety 
of  these  lands,  subject  to  all  the  unpaid  debts,  liabilities,  and  equities  of  the 
firm  of  Ward  &  Cunningham,  and  the  purchasers  at  this  sale  necessarily 
knowing  this, — ^it  appearing,  according  to  the  allegations  of  the  bill,  on  the 
face  of  the  deeds  under  which  the  purchasers  would  claim, — I  cannot  see  how 
the  plaintilT,  Cunningham,  or  any  of  the  creditoi-s  of  the  firm  of  Ward  & 
Cunningham,  could  be  injured  if  the  property  was  injudiciously  sold  while 
these  liabilities  were  unascertained.  The  only  persons  injured  by  such  in- 
judicious sale  would  be  the  defendant  in  this  cause.  Ward,  and  his  credit- 
ors secured  by  this  deed  of  trust.  The  plaintiff,  Cunningham,  or  any  cred- 
itor of  the  late  firm  of  Ward  <fc  Cunningham,  could  enforce  their  right  to 
subject  these  lands  to  the  liabilities  of  the  firm  of  Ward  &  Cunningham, 
after  they  had  been  sold  by  such  trustee,  and  purchased  by  sale.  Such  sale 
could  in  no  manner  affect  the  rights  of  the  plaintiff,  or  any  other  creditor  of 
Ward  &  Cunningham,  as  the  bidders  would  buy  the  lands  subject  to  these 
piior  liabilities,  of  which  their  title  papers  would  give  them  notice;  and,  to 
avoid  any  possible  difficulty  arising  from  such  sale  being  made,  the  plaintiff 
might,  instead  of  enjoining  such  sale,  have  simply  given  notice  publicly,  at 
the  time  and  place  of  sale,  of  the  existence  of  this  prior  claim  of  himself,  and 
of  the  creditors  of  Ward  &  Cunningham,  on  these  lands.  The  court  there- 
fore erred  in  overruling  by  its  decree  of  March  31, 1886,  the  demurrer  of  the 
defendants,  the  deed  of  trust  creditors  of  said  Ward;  and  it  also  erred  in  the 
decree  of  September  1,  1885,  in  referring  this  cause  to  a  commissioner,  in 
effect  to  settle  up  the  partnership  accounts  of  the  late  firm  of  Ward  &  Cun- 
ningham. This  would  of  course  have  been  necessary  if  the  court  had  been 
right  that  no  sale  of  Ward's  interest  in  said  tracts  of  land  by^the  trustee,  Wells, 
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should  be  permitted,  though  Ward's  individual  creditors  all  wished  this  to  be 
dune,  until  the  prior  liabilities  of  Ward  &  Cunningham,  and  equities  between 
the  partners  of  this  firm,  were  first  ascertained.  But  the  court,  we  have  seen, 
was  wrong  in  these  views;  and  this  decree  of  September  1, 1885,  based  on 
them,  was  useless  and  improper  in  this  suit.  The  object  of  this  suit  was  not 
to  si'ttle  the  partnership  accounts  of  Ward  &  Cunningham,  except  as  an  in- 
cident to  the  main  relief  asked, — the  preventing  of  the  undivided  moiety  of 
the  firm  lands  sUmding  in  the  name  of  Ward  being  sacrificed  by  this  sale 
under  disadvantageous  circumstances.  And  in  such  sale  the  plaintiff  had  no 
interest.  The  court  ought  not,  therefore,  to  have  proceeded  in  thiB  suit  to 
have  settled  up  the  partnership  accounts  of  the  late  firm  of  Ward  &  Cunning- 
ham. But  these  errors  of  the  court  were  substantially  corrected  so  as  to  be 
prejudicial  to  the  plaintiff  below,  the  appellant,  by  decree  appealed  from  of  De- 
cember 1, 1886.  By  this  decree  the  court  dissolved  the  injunction  to  the  sale, 
which  we  have  seen  ought  not  to  have  been  awarded,  and  dismissed  the  plain- 
tiff's bill,  at  his  cost,  as  to  all  the  defendants  other  than  said  Ward.  It 
ought,  we  have  seen,  to  ha\re  dismissed  the  plaintiff's  bill  as  to  him  also. 
And  it  ought  not  to  have  passed  upon  the  commissioner's  repoi  t  on  the  settle- 
ment of  the  partnership  accounts  of  Ward  &  Cunningham,  or  acted  on  the  ex- 
ceptions to  said  report,  as  no  such  settlement  should  be  made  in  this  suit.  It 
might  be  suggested  that,  when  the  court  below  entered  this  last  decree,  it 
should  not  have  dismissed  the  plaintiff's  bill  as  to  any  of  the  parties,  but 
should  have  allowed  the  plaintiff  a  reasonable  time  in  which  to  amend  his 
bill,  and  that  this  court  should  enter  such  order  now.  This  court,  when  it 
reverses  a  decree  because  the  court  below  has  improperly  overruled  a  de- 
murrer, frequently  gives  leave  to  aniend  tlie  bill  in  a  reasonably  time  after 
remanding  the  cause  to  the  court  below.  This  was  done,  for  instance,  in  the 
case  of  Capehart  v.  Hale^  6  W.  Va.  547.  And  generally,  in  any  case  where 
it  appears  from  any  part  of  the  record  before  us  that  the  plaintiff  has  appar- 
ently a  good  cause  of  action,  such  as  he  attempted  to  set  up  in  his  bill,  but 
which  was  so  defectively  set  up  that  no  decree  could  be  rendered  for  the 
plaintiff,  this  court,  instead  of  tendering  a  final  decree  against  the  plaintiff 
because  of  such  defective  statement  of  his  case  in  his  bill,  will  remand  the 
cause  to  the  court  below,  with  leave  to  the  plaintiff  to  file  an  amended  bill  in 
a  reasonable  time,  and  on  his  failure  to  do  so,  with  directions  that  his  bill  be 
dismissed  by  the  circuit  court.  In  this  case,  however,  so  far  as  the  record 
shows,  the  plaintiff  has  not  stated  an  apparently  good  cause  of  action  for  the  re- 
lief he  sought,  in  a  defective  manner  simply,  but  the  difficulty  is  apparently 
in  the  cause  itself  which  he  has  attempted  to  set  up  in  his  bill.  Ills  bill,  we 
have  seen,  is  fatally  defective ;  certainly  if,  on  the  face  of  the  deeds  by  the  sev- 
eral grantors  of  the  land  conveyed  to  Cunningham,  the  plaintiff,  and  the  de- 
fendant referred  to  in  the  bill,  it  appears  that  the  grantees  were  partners,  and 
these  lands  were  bought  as  partnership  propei-ty  for  the  firm  of  Ward  &  Cun- 
ningham, as  is  rather  vaguely  stated  in  the  bill.  And  all  the  proceedings  in 
the  cause  indicate  that,  in  all  probability,  this  was  the  case.  Thus  the  an- 
swer of  the  defendants,  the  creditors  of  said  Ward,  individually  secured  by 
this  deed  of  trust,  does  not  pretend  that  when  these  several  deeds  were  exe- 
cuted, conveying  these  lands  to  Ward  &  Cunningham,  these  lamls  were  not 
partnership  property,  and  are  not  liable  first  to  the  payment  of  all  the  lia- 
bilities of  Ward  &  Cunningham,  or  that  they  were  xuisled,  by  the  language 
of  such  deeds,  to  suppose  that  the  lands  conveyed  were  not  partnership  prop- 
erty, but  were  in  law  and  equity  lands  held  and  owned  by  said  Ward  &  Cun- 
ningham as  tenants  in  common,  and  owning  an  undivided  moiety  thereof 
subject  to  his  absolute  disposal  in  payment  of  his  individual  debts,  or  other- 
wise, and  not  subject  to  partnership  debts  primarily.  On  the  contrary,  this 
answer  tacitly  admits  that  these  lands  were  conveyed  as  partnership  property. 
But  they  assert  that  there  are  no  outstanding  partnership  debts,  and  that  when 
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the  partnership  was  dissolved,  in  1880,  a  large  amount  of  bonds,  notes,  money, 
and  other  assets  of  the  firm,  in  value  about  64,000,  were  left  in  the  plaintiff's 
(Cunningham's)  hands,  to  paj  off  and  discharge  all  the  debts  and  liabilities  of 
the  firm  of  Ward  &  Cunningham ;  that  these  assets  were  available,  and  more 
than  sufficient  to  pay  all  these  debts  and  liabilities,  and  he  accordingly  as- 
sumed to  pay  all  these  debts  and  liabilities;  that  the  plaintiff  never  accounted 
for  these  assets.  This  answer  was  replied  to  generally;  and  into  the  truth  of 
the  issues  thus  made  the  court,  through  a  commissioner  in  chancery,  inquired. 
In  this  cause  and  on  his  report,  decree  w^is  rendered  December  1, 1886.  These 
matters  ought  not  to  have  been  inquired  Into  in  this  suit.  There  was  no  con- 
troversy raised  as  to  whether  the  deeds  from  the  grantors  to  Ward  &  Cun- 
ningham on  their  face  misled  the  defendants  into  the  belief  that  these  lands 
were  not  partnership  property.  It  appears  to  have  been  tacitly  admitted  that 
they,  the  defendants,  claimed,  not  that  this  did  not  appear  on  the  face  of  the 
deed  partnership  property,  but  that,  by  reason  of  certain  matters  occurring 
since  the  dissolution  of  the  partnership,  it  is  not  liable. to  any  partnership 
debts,  if  any  such  really  exist;  which  is  denied.  And,  in  the  proof,  an  effort 
was  made  to  show  that  the  plaintiff  was  estopped,  by  conversations  had  about 
the  time  this  deed  was  executed,  from  disputing  that  at  that  time  Ward  had 
a  good  title  to  an  undivided  moiety  of  these  lands.  All  this  indicates  that 
the  defect  in  the  plaintiff's  bill  seeking  to  enjoin  the  sale  of  these  lands,  under 
this  deed  of  trust,  was  not  in  the  improper  manner  in  which  his  case  was 
stated  in  the  bill,  but  in  the  case  itself.  He  ought  not,  therefore,  to  be  allowed 
to  amend  his  bill,  but  the  same  should  be  dismissed  as  to  all  the  defendants. 
But  as  the  plaintiff  may  have  a  good  cause  of  action  against  his  former  part- 
ner, Ward,  in  the  settlement  of  this  partnership,  and  may  have  also  a  good 
cause  of  action  against  purchasei-s  of  these  lands  under  a  sale  by  the  trustee. 
Wells,  to  subject  these  lands  in  the  hands  of  such  purchasers  to  the  liabilities 
of  the  6rm  of  Ward  &  Cunningham,  including  any  liability  to  the  plaintiff 
appearing  on  such  settlement  of  such  partnership,  or  even  possibly  a  right  to 
enjoin  the  sale  of  such  land  by  the  trustee,  for  reasons  not  appearing  or  even 
hinted  at  in  this  record  as  presented  to  us,  it  seems  to  me  the  plaintiff's  bill 
should  be  dismissed  without  prejudice  to  any  of  the  parties,  either  plaintiff  or 
defendant,  in  prosecuting  or  defending  any  other  suit.  The  action  of  the 
circuit  court  on  the  commissioner's  report,  in  its  decree  of  December  1,  1886, 
ought  neither  to  operate  in  any  other  suit  or  suits,  by  any  of  the  parties,  to  the 
prejudice  of  either  the  plaintiff  or  any  of  the  defendants.  For  these  reasons 
the  decrees  of  the  court  below,  rendered  on  September  1, 1885,  March  1,  1886, 
and  December  1, 1886,  should  all  be  set  aside,  reversed,  and  annulled.  But  the 
appellees,  as  the  parties  substantially  prevailing,  should  recover  of  the  appel- 
lants their  costs  in  this  court  expended.  And  the  bill  of  the  appellants  should 
be  dismissed  without  prejudice  to  the  plaintiff  below,  or  the  defendants  below, 
or  any  of  them,  in  any  other  suit  or  suits  they  may  be  advised  to  bring  or  de- 
fend. And  the  defendants  below  should  be  decreed  to  recover  of  the  plaintiff 
below  their  costs  incurred  in  the  court  below,  including  an  attorney's  fee  of 
$20. 

Johnson,  P.  J.,  and  Sntder  and  Woods,  JJ.,  concurred* 

NOTE. 

Pabtnership— Firm  Propertt— Indfvibual  Debts.  So  long  as  a  firm  is  solvent^  all 
its  members  assenting,  the  individual  debts  of  the  parties  may  be  paid  out  of  the  firm 
assets,  Roop  v.  Herron,  (Neb.)  17  N.  W.  Rep.  853;  and,  there  being  no  fraud  in  fact,  a 
partnership  creditor  cannot  impeach,  as  fraudulent  in  law,  a  conveyance  of  partnership 
property  in  trust  to  secure  an  individual  debt  of  the  partners,  Gin  Co.  v.  Bannon, 
(Tenn.)  4  S.  W.  Rep.  881 ;  but  if  the  firm  is  insolvent  at  the  time  the  transfer  of  the 
firm  property  to  make  such  payment  is  made,  it  is  fraudulent  and  void  as  to  existing 
creditors  of  the  firm,  Goodbar  v.  Cary.  16  Fed.  Rep.  317;  and  one  partner  may  not  pay 
his  private  debts  out  of  the  assets  of  the  firm,  for  this  would  be  a  fraud  upon  his  part. 
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nert,  Gallagher's  Appeal,  (Pa.)  7  AtL  Rep.  287  .Caldwell  v.  Furniture  Co..  (Neb.)  28  N. 
W.  Rep.  836;  WUlia  v.  Bremner,  (Wis.)  19  N.  W.  Rep.  408;  Vernon  ▼.  Upson,  Id.  400; 
Powers  y.  Paper  Co..  (Wis.)  18  N.  W.  Rep.  20.  See.  also.  Johnston's  Appeal,  (Pa.)  0 
AU.  Rep.  76.  and  note:  Crook  v.  Rindskopf,  (N.  Y.)  12  N.  £.  Rep.  174;  Saunders  ▼. 
ReUly,  Id.  170:  Tait  v.  Murphy,  (Ala.)  2  South.  Rep.  817. 

An  insolyent  firm  sold  the  firm  effects  to  a  creditor  in  consideration  of  a  certain  sum 
in  cash,  and  a  further  sum  which  was  recited  to  be  the  indebtedness  of  the  firm  to  the 
creditor,  but  which  in  fact  embraced  indebtedness  of  the  individual  members  of  the  firm. 
Held  that,  in  thus  securing  a  pecuniary  benefit  beyond  that  which  the  law  would  se- 
cure, the  transaction  was  frauaulent  as  to  other  creditors,  and  yoid,  not  only  as  to  the 
benefit  thus  reserved,  but  in  toto,    Pritchett  v.  Pollock,  (Ala.)  2  South.  Rep.  785. 


C^o  W.  Va.  6B7) 

Watkins  c.  County  Court  of  Fbeston  Co. 
(Supreme  Comt  of  Appeals  of  West  Virginia,    February  4, 1888.) 

1.  COUHTIXS— LlABIUTT  OT  COTTKTY   COURT— PeBSONAI^  INJURIES. 

A  county  court  is  not  responsible  in  damages,  at  the  suit  of  an  individual,  for  in- 
juries sustained  by  him  in  consequence  of  the  neglect  of  the  county  court,  or  an}r  of 
Its  officers  or  agents,  to  perform  any  duty  enjoined  by  law,  unless  such  action 
against  it  was,  expressly  or  by  necessary  implication,  given  by  statute.^ 
S.  Same. 

If  a  dead  tree,  standing  within  five  feet  of  a  public  road,  falls  upon  a  person 
traveling  along  such  road,  the  county  court  cannot  be  sued  by  such  person  because 
of  the  injuries  he  sustained  by  the  falling  of  such  tree  upon  him. 
(Syllahua  hy  the  Court.) 

Error  to  circuit  court,  Preston  county. 

This  was  an  action  on  the  case,  brought  in  the  circuit  court  of  Preston  on 
March  16,  1883,  against  the  county  court  of  Preston,  to  recover  for  injuries 
sustained  by  the  plaintiff  by  the  falling  upon  him,  while  traveling  along  a 
public  road  in  said  county,  of  a  dead  tree  which  had  been  for  many  years 
standing  within  &Ye  feet  of  the  edge  of  a  road,  in  an  inclosed  field,  and 
which  tree  the  surveyor  of  the  road  had  for  many  y^ars  known  was  so  de- 
cayed as  to  be  liable  at  any  time  to  fail  within  the  road.  The  plaintiff  was 
severely  injured  on  March  21, 1882,  by  this  tree  falling  upon  him  as  above 
stated;  one  of  his  legs  being  broken,  and  his  breast-bone  and  back  being  also 
permanently  injured.  He  was  confined  to  bis  bed  for  a  month,  and  to  his  room 
for  two  months  longer,  and  paid  physician's  bills  for  attending  him  to  the 
amount  of  835.  After  a  year,  when  this  suit  was  brought,  he  was  still  un- 
able to  do  much  work,  and  it  was  probable  that  these  injuries  would  trouble 
him  more  and  more  as  long  as  he  lived.  If  this  was  a  good  cause  of  action, 
the  declaration  would  have  been  good,  it  being  in  proper  form.  It  was  de- 
murred to  by  the  defendant,  and  the  demurrer  was  overruled.  The  plaintiff 
proved  the  above  facts,  and  the  defendant  demurred  to  the  evidence.  The 
jury  assessed  the  plaintiff's  damages  at  $340,  subject  to  the  opinion  of  the 
court  on  the  demurrer  to  the  evidence.  The  plaintiff  asked  for  a  new  trial  be- 
cause of  the  inadequacy  of  the  damages  assessed.  The  court  overruled  his 
motion.  On  April  19, 1885,  the  court  sustained  the  demurrer  to  the  plain- 
tiff's evidence,  and  rendered  judgment  that  the  plaintiff  take  nothing  by  his 
Fuit,  and  the  defendant  recover  of  him  his  costs.  From  this  judgment  a  writ 
of  error  has  been  awarded  the  plaintiff. 

P.  /•  Crogatit  for  plaintiff  in  error.  HfeQ  J.  Fortney,  for  defendant  in 
error, 

G&EEN,  J.,  {lifter  stating  the  facts  as  above,)  The  only  legal  question  in- 
volved in  this  case  is  whether  on  March  22,  1882,  a  county  court  in  this  state 
was  responsible  to  an  individual  in  damages  for  an  injury  sustained  by  him 
from  the  falling  on  him  of  a  dead  tree,  while  traveling  along  a  public  road  in 

>  See  Eastman  v.  Clackamas  Co.  ,32  Fed.  Rep.  24^nd  note ;  Smith  v.  Wilkes  Co.,  (Ga.) 
i  S.  £.  Rep.  20;  May  v.  County  of  LK)gan,  80  Fed.  Rep.  250. 
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the  county;  it  being  shown  that  this  dead  tree  had  been  standing  intai  in< 
cioeed  field  adjoining  the  public  road,  within  five  feet  of  the  edge  of  the  road, 
for  many  years,  and  that  it  had  been  known  to  tlie  surveyor  of  the  road  for 
years  that  it  might  at  any  time,  from  its  being  decayed,  fali  across  the  road. 
The  county  court  of  each  county  was  then,  as  it  is  now,  a  corporation.  See 
section  1,  c.  39,  Code  1887,  p«  275.  The  county  courts,  by  statute,  were,  as 
they  are  now,  required  to  cause  anyroad,  bridge,  or  public  landing  belonging 
to  it  to  be  kept  in  good  repair  and  condition.  See  section  23,  c.  39,  Code  1887, 
p.  284.  The  county  court,  as  required  by  oar  constitution,  appoints  a  sur- 
veyor of  roads  for  each  precinct  in  the  county.  Section  4,  c.  43,  Code  1887, 
p.  317.  On  March  22,  1882,  among  the  other  duties  of  surveyor  of  roads  was 
this:  that  "he  shall  superintend  the  county  roads  and  bridges,  cause  the  same 
to  be  put  in  good  order  and  repair,  of  the  proper  width,  well  drained,  and  to 
be  cleared  and  kept  clear  of  rocks,  falling  timber,  land-slides,  and  other  ob- 
structions.'' On  March  25,  1882,  this  law  was  amended,  and  made  to  read  as 
it  now  does:  ''He  shall  superintend  the  county  roads  and  bridges,  cause  the 
same  to  be  put  in  good  condition  and  repair,  of  the  proper  width,  well  drained, 
and  to  be  cleared  and  kept  clear  of  rocks,  falling  timber,  land-slides,  carcases 
of  dead  animals,  and  other  obstruction,  and  remove  all  dead  timber  standing 
within  thirty  feet  thereof."  By  statute  law  which  has  always  been  in  force 
in  this  state,  it  is  provided  that  ''any  person  who  sustains  an  injury  to  his 
person  or  property  by  reason  of  a  public  road  or  bridge  in  a  county  being  out 
of  repair  may  recover  all  damages  sustained  by  him  by  reason  of  such  injury, 
in  an  action  on  the  case,  in  any  court  of  competent  jurisdiction,  against  the 
county  court."  This  being  the  extent  of  liability  in  damages  to  any  person 
imposed  by  statute  for  neglect  of  duty  in  reference  to  public  roads,  either  by 
a  county  court,  or  by  a  surveyor  of  roads  appointed  by  a  county  court,  can  the 
county  court  be  subjected  by  suit  to  the  payment  of  damages,  in  any  other 
case  than  that  specified  in  the  statute,  because  of  injury  resulting  from  a  neg- 
lect of  duty  by  it,  or  by  its  surveyor  of  roads,  such,  for  instance,  as  the  fail- 
ure of  the  surveyor  of  roads  "to  remove  all  dead  timber  standing  within 
thirty  feet  of  a  public  road," — a  duty  now  expressly  imposed  upon  him,  and 
which.it  is  claimed  was  impliedly  imposed  upon  him  on  March  22, 1882? 

The  counties  are  political  divisions  of  the  state,  created  for  public  con- 
venience; and  to  the  county  courts,  by  our  constitution  and  laws,  are  com- 
mitted certain  legislative,  executive,  and  judicial  powers  directly  connected 
with  the  local  affairs  of  the  county.  These  powers,  as  well  as  the  limits  of 
the  county,  may  be  increased  or  diminished  at  the  pleasure  of  the  legislature, 
so  far  as  not  restrained  by  the  constitution;  and  the  legislature  does  habitu- 
ally exercise  such  control  over  the  county  courts,  and  over  all  county  agencies 
appointed  by  them  requiring  such  public  duties  and  functions  to  be  per- 
formed by  them  as  it  deems  proper.  It  is  true  that  county  courts  are  de- 
clared to  be  corporations,  and,  as  such,  they  may  be  sued;  but  being  political 
corporations,  created  thus,  and  organized  for  political  purposes  connected 
with  the  administration  of  the  state  government,  they  obviously  diflier  entirely 
from  private  corporations,  and  are  essentially  different  from  towns  and  cities, 
which  are  municipal  corporations  proper,  and  which  are  called  into  existence 
by  either  the  solicitation  or  procurement  of  the  persons  composing  them,  for 
the  promotion  of  their  local  convenience  and  private  advantage.  Counties, 
on  the  otlier  hand,  and  county  courts,  are  corporations  in  the  state,  are 
created  almost  exclusively  with  a  view  to  the  policy  of  the  state  at  large,  and 
to  carry  out  this  general  public  policy.  See  Hamilton  v.  MigheUt  7  Ohio  St. 
109,  and  Talbots  v.  Queen  Anne  Co,f  50  Md.  245.  If  a  private  corporation  or 
an  individual  owe  a  duty  to  a  person,  and  he  directly  is  injured  by  the  neg- 
lect of  such  duty,  such  person  so  injured  would  by  the  common  law  have  a 
right  of  action  against  such  private  corporation  or  individual,  as  the  case 
ought  be,  for  damages  for  an  injury  the  immediate  consequence  of  the  neglect 
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of  such  duty.  Private  corporations,  when  they  are  chartered  in  consideration 
of  certain  privileges  and  immunities  conferred  on  them  for  their  private  aU> 
vantage,  or  that  of  the  individual  corporators,  assume  to  perform  cerUiin 
duties  lor  the  advantage  of  individuals  in  the  community;  and  if,  through 
their  neglect  in  the  performance  of  such  duties,  an  individual  to  whom  it 
owes  such  duty  suffers  an  injury  as  the  immediate  consequence  of  such  neg- 
lect, as  a  matter  of  course  such  individual  may  recover  of  such  corporation, 
in  an  action  on  the  case  by  the  common  law^,  the  damages  he  has  thus  sus- 
tained from  their  negligence,  or  from  the  negligence  of  their  servants  or 
agents.  But  it  would  seem  to  follow  from  the  tact  that  as  counties  or  county 
courts,  or  otlier  political  corporations  who  manage  their  affairs,  are  created, 
not  for  any  private  advantage,  but  almost  exclusively  with  a  view  to  the 
policy  of  the  state,  and  charged  by  law  with  the  superintendence  and  admin- 
istration of  the  local  affairs  of  a  county,  as  the  mode  of  carrying  out  such 
public  policy,  they  would  not  be  liable  in  damages  for  any  neglect  of  a  public 
duty  to  any  individual  who  had  directly  suffered  an  injury  from  such  neg- 
lect, unless  the  statute  had,  expressly  or  by  necessary  implication,  made 
them  responsible  as  a  corporation.  At  common  law,  such  political  corpora- 
tion or  such  county  would  not  be  liable  in  any  civil  suit  for  damages  result- 
ing from  a  neglect  of  any  public  duty.  And,  in  accordance  with  these  views, 
it  has  been  almost  universally  held,  both  in  England  and  in  this  country,  that 
neither  a  county,  nor  a  political  corporation  managing  its  local  affairs,  caus- 
ing public  roads  and  bridges  to  be  made  and  kept  in  repair,  public  school- 
bouses  to  be  built  and  kept  in  repair,  and  otlier  public  duties  to  be  performed, 
are  never  liable,  as  corporations,  to  be  sued  by  any  individual  for  damages 
sustained  by  their  neglect  to  perform  such  duties,  or  by  the  neglect  of  public 
officers  or  agents  appointed  by  them  to  perform  such  duties,  except  when 
hey  are  made  responsible  as  corporations,  either  expressly  or  by  necessary 
nplication,  for  damages  resulting  from  neglect  of  duty.  It  was  so  held  in 
Askew  V.  ffale  Co,,  64  Ala.  639;  Granger  v.  Pulaski  Co.,  26  Ark.  37;  Crom- 
jnell  V.  Sonoma  Co.,  25  Cal.  313;  Larkin  v.  County  of  Saginaw,  11  Miciu 
88;  Brabham  v.  Supervisors,  64  Miss.  363;  Reardon  v.  St.  Louis  Co.,  36 
Mo.  555.  The  same  views  have  been  sustained  in  decisions  rendered  Iq  other 
states;  and  I  know  of  but  one  state  where  any  decision  has  been  rendered  in 
conflict  with  these  laws,  and  that  is  Indiana,  where  it  has  been  held  that 
me  board  of  commissioners  of  a  county  was  liable  for  damages  in  an  action 
Drought  by  an  individual  for  an  injury  sustained  by  him  from  neglect  to  keep 
In  repair  a  public  bridge,  as  required  by  law,  though  the  statute  law  did  not 
authorize  such  a  suit  to  be  brought  against  them  by  an  individual.  See 
House  V.  Board,  etc.,  60  Ind.  580.  There  has  t)een,  it  is  true,  numerous  de- 
cisions whereby  towns  and  cities  have  been  held  responsible  for  negligence 
in  the  performance  of  duties  imposed  on  them  by  their  charter,  whereby  indi- 
viduals sustained  damages,  though  neither  their  charter  nor  any  statute  law 
imposed,  subjected  them  to  suit  for  damages  for  injuries  resulting  from  the 
neglect  of  such  duty;  and  that,  too,  when  the  duty  was  one  of  a  public  char- 
acter, and  from  the  performance  of  which  the  corporation  was  to  receive  no 
compensation  or  special  advantage.  These  decisions  were  based  on  the 
ground  that  the  city  or  town  had,  by  accepting  its  charter,  imposed  on  itself 
the  duty  and  burden  of  performing  these  public  acts,  such  as  building  or  re- 
pairing bridges  and  streets,  in  consideration  of  the  privileges  and  immunities 
conferred  upon  it  by  its  charter;  and  having  thus  voluntarily  agreed,  as  it 
were,  to  perform  such  duties,  though  of  a  public  character,  for  which  it  re- 
ceived no  compensation  when  performed,  yet  that  it  had  received  a  valuable 
consideration  for  iissuming  such  public  burden  by  the  privileges  and  immu- 
nities conferred  on  it  by  its  charter.  The  case,  in  the  supreme  court,  of 
Weightman  v.  Washington,  1  Black,  39,  is  an  example  of  such  cases.  But 
the  reasoning  on  which  all  such  cases  are  founded  shows  that  they  would 


Digitized  by 


Google 


W.Va.]  WATKIN8  r.  CX)UNTY  COUBT.  667 

have  no  application  to  counties  or  to  county  courts  in  our  state,  or  other  po- 
litical corporations  nuinaging  the  affairs  of  a  county.  They  never  voluntarily 
assume  any  burdens  in  consideration  of  privileges  and  immunities  confened 
upon  them  by  charters.  There  are  other  cases  which  utterly  repudiate  these 
views,  and  in  which  it  is  held  that  towns  and  cities  are  in  no  case  responsible 
to  individuals  for  injunes  sustained  from  their  neglect  to  perform  any  duty, 
unless  their  charters  or  some  statute,  expressly  or  by  fair  implication,  makes 
them  liable  to  such  civil  suit  for  damages.  These  decisions  are  based  on  the 
ground  that  there  is  no  legitimate  difference  between  towns  and  cities  and 
counties,  and  that  they  are  all  political  divisions  of  the  state,  controlled  by 
political  corporations  organized  for  this  purpose.  There  are  not  many  decis- 
ions of  this  character.  Winhigler  v.  City  of  Los  Angeles,  45  Cal.  36,  is  one 
of  them.  There  are,  however,  numerous  and  highly  respectable  decisions 
wliich  occupy  a  middle  position  between  these  two  classes  of  cases,  and  which 
hold  that  no  city  or  town  can  be  held  responsible  for  damages,  at  the  suit  of 
an  individual,  for  a  failure  to  perform  any  public  duty,  such  as  to  keep  its 
streets  in  repair,  unless  its  charter  or  some  statute  makes  it  liable  to  such 
suit;  but  they  are  liable  to  such  suit  for  damages  sustained  by  an  individual, 
when,  having  undertaken  to  construct  water- works,  and  wharves,  for  the  use 
of  which  they  charged,  they  failed  to  construct  them  in  a  safe  and  proper  man- 
ner»  whereby  some  individual  suffered  special  damages.  But,  if  the  failure 
was  to  construct  or  keep  up  such  works  on  a  scale  such  as  would  be  most 
beneficial  to  the  inhabitants,  no  one  would  have  an  action  therefor.  In  such 
instances  they  would  be  responsible  in  damages  to  the  same  extent,  and  in  the 
same  cases,  as  a  private  corporation.  The  case  oi  Murphy  v.  Lowell,  124 
Mass.  564,  is  an  example  of  such  decisions.  These  decisions  are  based  on  the 
mixed  character  of  such  municipal  corporations,  being  partly  for  govern- 
mental purposes,  and  partly  for  the  pecuniary  advantage  of  the  corporation, 
as  in  the  case  of  private  corporations.  This  whole  matter  is  thoroughly  dis- 
cussed in  Hill  V.  Boston^  122  Mass.  344.  It  has  also  been  discussed  by  this 
court  in  Mendel  v.  City  of  Wheeling,  28  W,  Va.  233;  Wilson  v.  City  of 
Wheeling,  19  W.  Va.  323;  and  STieffy-.  City  of  Huntington,  16  W.  Va.  307. 
I  deem  it  unnecessaiy  to  consider  these  subjects,  as  the  decisions  are  almost 
uniform  in  holding  cities  and  tpwns  to  a  much  more  extended  liability  than 
counties,  for  reasons  above  stated.  Our  conclusion  is,  both  on  reason  and 
authority,  that  a  county  court  in  this  state  is  never  responsible  in  an  action 
brought  by  an  individual  for  damages  for  any  injury  sustained  by  him  incon- 
sequence of  the  county  court,  or  any  officer  or  agent  of  it,  failing  to  perform 
any  duty  imposed  upon  It,  excepting  when  by  statute  it  is,  expressly  or  by 
necessary  implication,  rendered  liable  to  such  action. 

Now,  with  reference  to  the  duties  of  the  county  court  in  connection  with 
public  roads.  The  only  responsibility  to  an  individual  for  damages  for  the 
failure  of  the  county  court  to  perform  any  duty  is  the  responsibility  imposed 
on  it  by  the  fifty-third  section  of  chapter  43,  Code  W.  Va.  1887,  p*  831,  and 
before  quoted.  That  gives  an  action  to  any  person,  against  a  county  court, 
who  sustained  injury  to  his  person  or  property  by  reason  of  a  public  road  or 
bridge  in  the  county  being  out  of  repair.  Of  course,  therefore,  even  if  it 
were  admitted  that  it  was  the  duty  of  the  county  precint  surveyor  to  have  cut 
down  the  dead  tree  standing  within  five  feet  of  the  public  road,  and  that,  by 
reason  of  his  not  performing  this  duty,  the  plaintiff,  W.  H.  Watkins,  while 
traveling  along  the  public  road,  suffered  serious  personal  injury  from  this 
dead  tree  falling  upon  him,  neither  this  nor  any  other  action  could  be  sustained 
by  him  against  the  county  court  to  recover  damages  for  such  injury,  as  it  can- 
not be  pretended  that  an  action  is,  expressly  or  by  necessary  implication,  given 
against  the  county  court  for  the  failure  to  have  cut  down  dead  trees  standing 
near  the  public  road.  The  truth  is  that  when  the  accident  occurred,  on  March 
22,  1882,  the  falling  on  the  plaintiff,  while  traveling  along  the  public  road,  of 
v.5s.E.no.8 — 42 
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this  dead  tree,  it  was  not  the  duty  of  the  road  surveyor  to  cat  down  this  or 
any  other  dead  tree  standing  near  the  edge  of  a  public  road,  and  liable  to  fall 
across  such  road.  When  this  state  was  formed,  the  statute  law  provided  that 
'* every  surveyor  of  a  road  shall  superintend  the  roads  in  his  precinct.  Ho 
shall  cause  the  same  to  be  kept  clear,  smoothed  of  rocks  and  obstructions,  of 
necessary  width,  well  drained,  and  otherwise  in  good  order,  and  secure  from 
the  falling  of  dead  timber  therein. "  See  Code  Va.  1860,  c.  52,  §  2&,  p. 
301.  The  words  above  italicized  were  left  out  of  this  statute  in  tlie  Code  of 
West  Yirginia  of  1868,  and  the  law  was  then  made  to  read:  "Every  surveyor 
of  roads  shall  superintend  tlie  county  roads  and  bridges  in  his  road  precinct, 
cause  the  same  to  be  put  in  good  order  and  repair,  of  the  proper  width,  well 
drained,  and  to  be  cleared  and  kept  clear  of  rocks,  falling  timber,  land-slides, 
and  other  obstructions. "  See  Code  1869,  c.  43,  §  7,  p.  267.  It  seems  to  me  that 
the  legislature  intended,  by  leaving  out  the  words,  "and  secure  from  the  fall- 
ing of  dead  timber  therein,"  to  relieve  the  road  surveyor  from  the  duty  of  cat- 
ting down  timber  standing  near  the  public  road,  and  which  might  fall  therein. 
This  they  did,  I  suppose,  because  it  was  thought  that  the  public  convenience 
was  sufficiently  provided  for  by  the  closing  paragraph  of  this  section,  which 
was  not  in  the  law  before;  it  was:  "When  a  county  road  is  suddenly  ob- 
structed, at  any  time  of  the  year,  by  the  fall  of  rock  or  timber,  land-slide,  or 
other  cause,  he  shall  immediately  order  out  such  number  of  persons  liable  to 
work  on  the  roads,  (notwithstanding  such  persons  may  have  performed  their 
full  number  of  days^  work  on  the  roads,)  and,  without  avoidable  delay,  cause 
such  obstruction  to  be  removed  from  the  road."  The  legislature,  by  this  new 
provision,  provided  for  the  speedy  removal  from  the  road  of  any  dead  tree 
which  might  fall  therein,  and  having  done  so,  they  seem  to  have  thought  that 
they  might  properly  relieve  the  surveyors  of  roads  of  the  onerous  duty  of  cut^ 
ting  down  all  the  dead  timber  which  might,  when  it  fell,  obstruct  the  road. 
I  do  not  suppose  they  ever  contemplated  or  intended  to  provide  against  the 
very  remote  possibility  of  such  dead  tree,  if  permitted  to  stand,  falling  on  a 
person  traveling  along  the  road  when  it  fell.  Such  an  accident  would  not 
probably  occur  in  any  one  county  in  the  state  in  a  century.  The  counsel  for 
the  plaintijffin  error  argues  that  the  use  of  the  word  "falling,"  in  Code  of 
1868j  c.  43,  §  7,  above  quoted,  instead  of  the  more  proper  word  "fallen"  indi- 
cates that  the  legislature  did  not  intend  to  make  any  cliange  in  the  law  of 
the  Code  of  1860,  c.  52,  §  25,  as  above  quoted.  I  cannot  put  this  interpreta- 
tion on  section  7,  c.  43,  Code  1868.  This  section  remained  unchanged  till 
March  25,  1882,  three  days  after  the  dead  tree  standing  near  the  public  road 
fell  on  the  plaintiff  and  injured  him,  for  which  this  suit  was  brought  against 
the  county  court  of  Preston.  If  I  am  right,  there  was  on  March  22, 1882,  no 
duty  imposed  by  law  on  the  surveyor  of  roads  to  cut  down  this  dead  tree  be- 
fore it  fell.  It  is  possible  that  he,  or  any  other  person,  might  have  cut  down 
this  tree,  thus  abating  it  as  a  nuisance,  though  1  am  not  satisAed  he  had  a  right  to 
do  so,  and  that  he  would  not  have  committed  a  trespass  on  the  owner  of  the 
land  on  which  this  tree  stood  by  so  doing.  But,  be  that  as  it  may,  the  law  as  it 
was  on  March  22, 1882,  did  not  impose  on  the  surveyor  of  the  road  the  duty  of 
cutting  down  this  tree.  On  March  25, 1882,  the  law,  as  we  have  seen,  was 
changed,  and  the  surveyor  of  roads  was  required  "to  remove  all  dead  timber 
standing  within  thirty  feet  of  the  road;"  and  this  remains  the  law.  See  Code 
W.  Va.  1887,  c.  43,  §  7,  p.  318.  If  the  plaintiff  in  error  is  right  in  supposing 
that  substantially  this  duty  was  imposed  on  the  surveyor  of  roads  by  the  Code  of 
1868,  c.  43,  §  7,  p.  267,  still  the  willful  and  knowing  neglect  of  hisduty  by  tlie 
surveyor  of  the  road  in  not  cutting  down  this  tree  would,  as  we  have  seen,  not 
render  the  county  court  of  Preston  liable  to  be  sued  for  damages  which  were 
sustained  by  the  plaintiff,  W.  H.  Watkins,  by  this  dead  tree  falling  upon  him, 
as  a  consequence  of  such  willful  neglect  of  duty  by  the  surveyor  of  the  road 
appointed  by  this  county  court;  as  the  statute  law  of  this  state  never  has  pro 
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vided,  expressly  or  bj  necessary  implication,  that  a  county  court  should  be  re- 
8ponsible»  at  the  suit  of  an  individual,  for  the  neglect  of  such  duty  to  have 
such  trees  cut  down,  even  if  it  was  on  March  22,  1882,  a  duty  imposed  on 
them.  I  am  therefore  of  opinion  that  the  only  error  committed  by  the  circuit 
court  in  this  case  was  in  its  failure  to  sustain  the  demurrer  to  the  piaintift^s 
decliiration.  This,  of  course,  he  cannot  complain  of  in  this  court.  The  court 
did  not  err  in  sustaining  the  defendant's  demurrer  to  the  plaintiff's  evidence, 
and  in  rendering  the  judgment  of  April  14,  1885;  which  judgment  must  be 
affirmed,  and  the  defendant  in  error  must  recover  of  the  plaintiff  in  error  its 
costs  in  this  court  expended,  and  $30  damages. 

Johnson,  F.  J.,  Snydeb  and  Woods,  JJ.,  concurred. 

(99  N.  c.  5  Meredith  c.  Cbanberry  Iron  &  Coal  Ck). 

{Supreme  C<ywrt  of  North  CarolincL,    March  18, 1888.) 

Mastbb  Aim  Servant— Dangbboub  Premises— Contributort  Nbolioencb. 

Plaintiff,  employed  in  helping  to  transport  wood  on  cars  over  a  tramway,  was  in- 
jured while  attempting  to  replace  a  loose  stick,  which,  while  slipping  from  the 
oar,  stnick  a  pile  of  wood  stacked  near  the  track,  and  was  hurled  against  plaintiff. 
In  an  action  against  his  empiover  for  negligence  in  stacking  the  wood  too  near  the 
track,  the  court  charged  that  if  plaintiff  was  Injured  by  the  stick  of  wood  rebound- 
ing  from  the  wood  **so  negligently  placed, "  such  injury  was  due  to  the  negligence 
of  the  defendant,  leaving  out  of  view  the  concurring  agency  of  plaintiff, who  was 
running  the  car,  who  had  himself  participated  in  piling  the  wood,  and  who  had  been 
repeatedly  warned  of  danger  connected  with  the  running  of  the  cars  past  it.  Held 
error. 

Appeal  from  superior  court,  Mitchell  county;  MaoRae,  Judge. 
D.  Schenck  and  CouncUl  dk  Falk^  for  plaintiff.    Hoke  (&  Hoke,  for  defend- 
auits. 

Smith,  C.  J.  The  plaintiff,  an  employe  of  the  defendant  company,  at  per 
diem  wages,  while  engaged  in  transporting  wood  to  be  converted  into  coal, 
from  the  forest  to  the  wood-yard,  over  a  tram- way  constructed  for  that  pur- 
pose, was  struck  with  a  stick  of- wood,  protruding  from  a  loaded  car,  and 
thrown  from  the  platform  on  which  he  was  standing,  and  suffered  the  injury 
for  which  compensation  is  demanded  in  the  present  action.  The  complaint 
alleges  that  this  was  brought  about  by  the  cording  or  packing  of  the  wood  too 
near  the  tram- way,  and  on  either  side  of  it,  as  directed  by  one  Allen  Nimson, 
a  manager  and  middle-man,  representing  the  company  in  the  operations  of 
this  department  of  the  work,  by  reason  of  which  proximity  a  loose  stick  slipped 
from  the  load  on  a  passing  car,  came  in  contact  with  that  packed,  and  in  its 
rebound  knocked  the  plaintiff  off,  and  caused  the  injuries  complained  of.  Tlie 
answer  denies  the  charge  of  negligence  in  placing  the  wood  where  it  was 
stacked,  denies  that  Nimson  was  such  representative  of  the  company,  and  in- 
sists that  the  primary  and  direct  cause  of  the  accident  was  the  negligent  pack- 
ing of  the  wood  on  the  car,  and  its  too  rapid  running,  causing  the  load  to 
jostle  and  some  of  the  sticks  to  slip  out  of  place,  to  prevent  which  the  plain- 
tiff, imprudently,  seized  one  of  them,  and  that  in  all  this  packing  and  trans- 
porting the  plaintiff  participated  with  his  associate  fellow  workmen.  The  is- 
sues deduced  from  the  condicting  allegations  contained  in  the  pleadings  and 
.  submitted  by  the  court  to  the  jury  were:  (1)  Was  the  plaintiff's  injury  caused 
by  the  negligence  of  defendant?  To  which  the  response  was,  Yes.  (2)  Did 
the  plaintiff  contribute  to  his  own  injury  by  negligence  on  his  part?  Answer, 
No.  (8)  What  damage  has  plaintiff  sustained  by  reason  of  defendant's  neg- 
ligence? Answer,  ^5.000.  The  defendant,  besides  a  similar  issue  as  to  the 
amount  of  damages,  in  place  of  the  first  two  proposed  the  three  following, 
which  were  ref  usjad — (1)  Did  the  defendant  cause  the  wood  to  be  so  negli- 
gently packed  on  the  side  track  of  the  tram-road  as  to  make  it  hazardous  for 
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the  loaded  tram-car  to  pass?  (2)  Is  the  plaintiff  guilty  of  negligence  in  not 
using  ordinary  care  and  prudence  in  running  the  tram-car  so  as  to  avoit) 
danger?  (3)  Was  the  plaintiff  a  fellow-servant  with  Allen  Nimson?  The 
facts  disclosed  in  the  testimony  heard  at  the  trial,  so  far  as  they  are  necessary 
to  elucidate  the  matters  on  which  the  determination  of  the  defendant's  appeal 
rests,  are  in  substance  the  following:  The  wood  was  cut  and  brought  from 
the  forest  a  mile  distant  from  the  place  of  deposit  in  the  yard  on  flat  cars,  each 
carrying  a  cord,  passing  over  a  tram  or  railway  on  an  inclined  plane,  and  de- 
scending by  force  of  gravitation,  the  speed  being  controlled  by  brakes  on  each. 
At  the  time  of  the  accident,  the  train  consisted  of  two  loaded  cars,  upon  the 
rear  platform  of  the  foremost  of  which  the  plaintiff  was  standing.  The  train 
was  moving  with  unusual  rapidity,  and  several  sticks  of  the  wood  on  a  car 
were  jostled  and  began  to  slide,  to  prevent  which  the  plaintiff,  being  called  on 
to  do  so  by  one  Bass,  a  fellow-servant  at  the  lower  end  of  the  rearmost  car, 
stepped  on  the  adjoining  platform  of  that  car  and  seized  a  loose  stick  with  the 
intention  of  replacing,  and  in  doing  so  the  stick  came  in  contact  with  the 
stacked  wood,  and  the  other  end  struck  the  plaintiff  with  great  violence  and 
threw  him  to  the  ground,  and  while  prostrate  he  sustained  the  injury  men- 
tioned. The  placing  and  the  stacking  the  wood  so  near  the  tram-way  way 
done  by  the  express  order  of  said  Nimson,  to  whose  charge  and  management 
the  business  was  confided  by  the  defendant,  and  his  co-laborers  in  the  work 
of  transportation,  as  was  the  loading  of  thd  cara,  and  the  accompanying  them 
to  the  place  of  unloading,  but  it  does  not  appear  that  any  instructions  were 
given  as  to  the  manner  of  putting  up  the  wood,  or  supervision  exercised  over 
the  work  as  it  progressed.  It  was  no  uncommon  thing,  as  the  plaintiff  him- 
self testifies,  for  the  wood  on  the  car  to  be  so  disturbed,  by  jarring  of  the  car 
in  motion,  and  if  not  going  too  fast  it  was  not  hazardous  to  arrest  it  and  re- 
tain it  in  place  in  the  manner  attempted  in  this  case.  It  was,  if  the  car  was 
going  rapidly.  A  witness  for  the  defendant,  John  Ellis,  who  graded  the  track 
and  had  been  connected  with  the  road  for  83  years,  after  describing  the  de- 
clivity of  it,  and  its  passing  between  the  stacks  on  either  side  at  the  yard,  tes- 
tified to  having  cautioned  the  plaintiff,  perhaps  as  many  as  20  times,  about 
running  too  fast,  and  told  him  that  some  of  the  men  would  be  killed  if  they 
came  down  so  rapidly,  and  that  sometimes  when  himself  riding  on  the  cars 
he  would  enjoin  it  on  the  employes  to  run  slowly.  They  were  expected  to 
make  eight  trips  a  day,  and  lacked  one  of  completing  the  number  at  the  hour 

S3  F.  M.  on  Saturday)  when  the  plaintiff  was  hurt.  Allen  Nimson,  examined 
or  defendant,  also  testified  to  his  having  repeatedly,  when  riding  on  the  cars 
and  when  passing  them  in  motion,  cautioned  the  hands  in  charge,  the  plain- 
tiff among  them,  against  fast  running,  and  that  the  plaintiff  had  been  in  this 
employment  from  one  and  a  half  to  two  years.  There  was  a  general  concur- 
rence of  opinion  among  the  witnesses,  and  especially  those  of  skill  and  experi- 
ence in  the  defendant's  service,  who  were  introduced  by  it,  that  cars  could, 
when  so  loaded,  be  run  with  safety,  if  run  slowly,  and  little  if  any  hazard 
would  be  incurred  in  restoring  slipping  pieces  to  their  proper  place  by  hand, 
but  it  would  be  otherwise  if  the  cars  were  moving  at  a  rapid  rate.  Whether 
the  cars  were  moving  at  an  increased  speed  on  this  occasion,  the  evidence 
was  somewhat  in  confiict;  but  none,  that  they  moved  slowly.  There  was 
much  testimony  as  to  the  powers  conferred  upon  Nimson  and  exercised  by 
him  for  and  in  place  of  the  company,  and  whether  the  legal  effect  was  to  lift 
him  above  the  sphere  of  co-servants,  to  the  place  of  their  common  principal, 
in  his  relations  to  them,  which  we  do  not  reproduce,  as  our  decision  of  the 
case  rests  upon  other  grounds. 

The  issues  tendered  for  the  defendant  eliminate  more  distinctly,  in  our  opin- 
ion, the  subject  matter  of  controversy  presented  in  the  pleadings,  than  do 
those  adopted  by  the  court;  but  the  instructions  to  the  jury  upon  them  raised 
every  defense  available  to  the  defendant  under  the  others.    Its  responsibility 
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was  made  to  depend  upon  actual  negligence  of  its  own,  the  distinction  pointed 
out  when  it  proceeds  from  the  fellow-servant,  and  when  it  proceeds  from  one 
who,  as  a  *' middle-man"  assumes  the  relation  of  his  principal  towards  subor- 
dinate employes,  and  the  necessity  of  the  absence  of  contributory  negligence 
on  the  part  of  the  plaintiff,  all  which  enter  into*  the  question  of  the  defend- 
ant's liability  for  damages.  But  we  do  not  think  the  concurring  agency  of 
the  plaintiff,  as  involving  a  want  of  care  and  prudence  on  his  pai*t,  was,  upon 
the  evidence,  with  sufficient  distinctness  presented  to  the  jury.  The  culpa- 
bility imputed  to  the  company  was  not  in  the  insecure  manner  in  the  pack- 
ing the  wood,  nor  did  the  injury  arise  from  a  want  of  care  in  this  particular, 
for  the  wood  remained  steadfast  in  its  place;  but  in  causing  it  to  be  packed 
in  such  proximity  to  that  on  the  passing  car.  Even  in  this  packing  the  plain- 
tiff himself  took  part.  The  accident  was  directly  bought  about  by  what  took 
place  on  the  car,  and  the  question  of  want  of  due  care  in  thus  managing  it  in 
avoidance  was  not  clearly  presented  in  the  charge,  as  a  contingency  upon 
which  the  company's  responsibility  depended.  A  portion  of  the  charge  to 
which  exception  was  t^ken  is  in  these  words:  "It  is  not  now  contended  that 
the  wood  was  so  placed  as  to  strike  the  car  or  the  plaintiff  upon  the  car,  in 
the  discharge  of  his  duties.  It  is  said  to  have  been  caused  by  a  stick  falling 
and  striking  the  wood-rack  and  rebounding  against  plaintiff.  In  order  to 
make  the  injury  the  result  of  the  negligence  of  defendant,  it  must  have  been 
produced  by  this  negligence  concurring  with  some  other  act.  If  a  stick  of 
wood  slipping  from  the  car  struck  the  wood  so  negligently  placed,  and  was 
hurled  against  plaintiff,  and  so  caused  the  injury,  the  injury  would  be  the  result 
of  negligence  of  defendant.  If  all  these  matters  concur,  then  you  are  to  answer 
the  first  issue.  Yes."  It  will  be  observed  that  this  instruction  ignores  or  leaves 
out  of  view  the  direct  co-opei-ating  agency  of  the  plaintiff  and  those  with 
whom  he  is  Identified  in  running  the  cars,  to  which  the  accident  is  primarily 
attributable,  and  omits  to  submit  to  the  jury  the  question  of  the  plaintiff's 
own  negligence  in  bringing  it  about.  If  the  piling  the  wood  so  near  the  track 
of  the  cars  was  improvident  and  careless,  so  as  to  expose  those  on  and  operat- 
ing them  to  needless  peril,  it  was  not  less  their  duty  to  use  such  reasonable 
care  and  vigilance  in  avoiding  the  consequences  of  the  defendant's  negligence 
as  would  suggest  themselves  to  a  person  of  ordinary  prudence  for  his  own 
protection.  If  there  was  in  this  a  failure  to  use  such  precaution  and  harm 
followed,  the  plaintiff  as  the  author  of  his  own  damage  would  be  barred  of  re- 
dress upon  the  defendant,  notwithstanding  the  prior  negligence  in  the  pack- 
ing. The  true  rule  for  determining  the  civil  responsibility  in  cases  where 
each  party  lias  been  negligent,  is  set  out  in  Qunter  v.  Witker,  85  N.  C.  310; 
and  in  Farmer  v.  Railroad  Co.,  88  N.C.  569,  where  the  plaintiff's  negligence 
preceded  that  of  the  defendant  and  was  a  remote  but  not  proximate  cause  of 
the  injury,  thus:  "If  the  act  [of  the  plaintiff]  is  directly  connected  so  as  to  be 
concurrent  with  that  of  the  defendant,  then  his  negligence  is  proximate,  and 
will  bar  his  recovery;  but  where  the  negligent  act  of  the  plaintiff  precedes  in 
point  of  time  that  of  the  defendant,  then  it  is  held  to  be  a  remote  cause  of  the 
injury,  and  will  not  bar  a  recovery,  if  the  injury  could  have  been  prevented 
by  the  exercise  of  reasonable  care  and  prudence  on  the  part  of  the  defendant. " 
The  correlative  proposition  is  equally  supported  by  authority,  that  where  the 
defendant  has  been  negligent,  yet  if  the  plaintiff  neglected  those  reasonable 
precautions  by  which  the  injury  could  have  been  averted,  and  which  he  is  ex- 
pected to  use,  he  cannot  have  compensation  for  damages  caused  by  his  own 
want  of  care  and  prudence.  Owens  v.  Railroad  Co.,  88  N.  C.  511.  Now,  there 
was  much  evidence  upon  this  point.  Testimony  was  offered  to  show  that  the 
plaintiff  assisted  in  placing  the  wood  where  Nimson  had  pointed  out,  and  in 
loading  the  cars  and  transporting  to  the  yard,  and  had  been  in  the  defendant's 
employ  for  from  one  and  a  half  to  two  years  previously.  He  had  been  re- 
peatedly warned  by  superior  officers  of  the  danger  of  running  the  cars  too  fast. 
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by  one  of  them  15  or  20  times,  and  had  been  told  that  some  of  the  men  would 
be  killed  if  the  rapid  running  was  persisted  in.  He  knew»  for  be  says  it  was 
no  uncommon  thing  for  the  wood  to  be  jarred  and  displaced  when  the  cars 
were  in  motion,  and  more  so  when  running  fast.  Thus  warned  of  danger, 
greater  circumspection  and  vigilance  were  required  of  him ;  and  this  aspect  of 
the  case,  on  the  evidence,  was  not,  as  we  think,  fully  called  to  the  attention 
of  the  jury  in  passing  upon  the  question  of  the  plaintiff's  right  of  action  against 
the  company. 

We  have  assumed,  though  we  by  no  means  intend  to  decide  the  fact  so  to 
be,  for  the  present  only,  that  Nimson  was,  in  a  legal  sense,  as  his  oversight 
and  functions  are  described  by  any  of  the  witnesses,  who  understood  what 
they  were,  a  "middle-man,"  in  substitution  of  the  principal,  in  his  relations 
to  subordinate  servants,  so  that  his  orders  in  regard  to  stacking  the  wood 
would  be  the  same  as  if  emapatiug  directly  from  the  company,  so  as  to  raise 
an  inquiry  into  the  imputed  co-operative  agency  of  the  plaintiff  in  causing 
his  own  injury.  Passing  by  the  other  exceptions  with  the  general  remark 
that  most  of  them  are  obnoxious  to  the  criticism  of  plaintiff's  counsel,  as  want- 
ing in  specific  and  distinct  statement  of  assigned  errors,  we  award  a  new  trial 
to  be  granted  in  the  court  below  for  the  errors  discussed  in  the  opinion. 

aOO  N.  C.  489)  «  «^ 

State  v.  Warren. 
{Supreme  Court  of  North  CaroUncL,    March  12, 1888.) 

1.  Rbcorbari— Substitute  for  AppBij>— Ixfropbr  Conduct  of  Trial  Justicb. 

In  a  prosecution  for  bastardy  the  justice  of  the  peace  on  the  day  of  trial,  against 
the  protest  of  the  prosecutrix,  changed  the  place  of  holding  the  trial  to  another 
township,  where,  on  account  of  the  distance,  the  stormy  weather,  and  the  povertj 
of  the  prosecutrix,  she  was  unable  to  attend,  and  in  her  absence  the  justice  dis- 
missed the  case.  She  notified  the  justice  in  due  time  of  her  appeal  to  tne  superior 
court,  and  he  agreed  to  send  the  papers  to  said  court,  which  ne  neglected  to  da 
Held,  an  application  based  on  these  facts,  for  a  writ  of  recordarij  was  properly  al- 
lowed, without  any  averment  of  merits  in  the  application. 

9.  Costs— SBcuRiTT-rRBGORDARi  FOR  Appeal  Lost. 

In  a  bastardy  case,  where  the  writ  of  recordari  was  issued  as  a  substitute  for  an 
appeal  by  the  prosecutrix  from  a  justice  of  the  peaoe  lo^t  without  her  fault,  no  se- 
curity is  required. 

8.  Appbai^— When  Allowed— Rbfusal  to  Dismiss  before  Trial. 

An  appeal  by  a  defendant  will  not  lie  to  the  supreme  court  from  a  decision  of  the 
superior  court  refusing  to  dismiss,  before  a  trial  was  had  on  the  merits,  a  bastardy 
suit,  which  was  brought  to  that  court  on  a  writ  of  recordart 

Appeal  from  the  superior  court,  Durham  county;  Philips,  Judge. 
Butchelor  <&  Devei-etix  and  R.  C.  Strudwick,  for  appellant.    T?ie  Attorney 
General  and  A.  W,  Graham^  for  the  State. 

Smith,  C.  J.  One  Belle  Graham,  having  given  birth  to  a  bastard  child, 
the  paternity  of  which  she  cliarges  upon  the  defendant,  on  January  18,  1887, 
sues  out  a  warrant  against  him  from  Thomas  LiPSCoifB,  a  justice  of. the  peace 
in  the  township  of  Lebanon,  in  Durham  county,  which  was  returned  And 
came  on  for  trial  on  the  27th  day  of  the  same  month.  On  the  affidavit  of  the 
defendant  that  he  could  not  get  justice  before  said  Lipscomb,  the  cause  was 
transferred  to  one  J.  G.  Latta,  a  justice  within  the  same  township,  to  be 
taken  up  and  tried  at  the  hour  of  10  a.  m.,  on  Saturday, — ^two  days  thereafter. 
Tlie  parties  appeared  before  him  accordingly,  the  mother  of  the  child,  accom- 
panied by  her  father,  Richard  Graham,  when  she  was  informed  by  the  justice 
that  the  trial  had  been  removed  to  Durbam,  outside  the  limits  of  Lebanon 
township,  and  would  be  taken  up  and  disposed  of  at  1  o'clock  of  the  same 
day.  Against  this  removal  the  said  Richard,  who  was  one  of  the  witnesses 
in  support  of  his  daughter's  evidence,  warmly  protested,  declaring  that  it 
would  be  impossible  for  them  to  appear  at  Durham  in  that  short  interval ; 
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and  that  if  said  Latta  persisted  in  bis  purpose*  and  sent  the  case  beyond  the 
township  limits,  and  there  decided  against  her,  with  his  knowledge  of  their 
Inability  to  be  present,  she  desired  an  appeal  to  the  superior  court.  When 
this  transpired  it  had  been  raining,  and  after  a  short  cessation  the  rain  be- 
gan again  to  fall,  and  so  continued  to  do  throughout  the  day.  Durham  was 
seven  or  eight  miles  distant,  the  road  leading  thereto  '*in  a  wretched  condi- 
tion, "  and  the  complainants  were  without  means  of  transportation  of  their 
own  or  money  to  procure  it.  These  considerations  did  not  influence  the  jus- 
tice, who,  with  the  defendant,  proceeded  to  Durham,  and  there,  associating 
another  justice  with  him,  proceeded,  in  the  absence  of  the  other  party,  to  hear 
and  determine  the  action  against  the  relator,  and  discharged  the  defendant. 
On  the  Slst  of  the  month  of  January,  she.  hearing  what  had  been  done,  gave 
Latta  notice  of  her  appeal,  and  requested  him,  and  he  so  promised,  to  send  up 
the  papers  to  the  next  term  of  the  superior  court.  The  papers  were  not  trans- 
mitted, and  on  the  second  Monday  of  March,  the  first  day  of  the  next  term  of 
said  court,  she  learned  that  the  excuse  made  for  such  neglect  was  the  non- 
payment of  the  fee  of  30  cents  to  which  the  said  justice  was  entitled.  These 
facts  are  found  by  the  judge,  and  are  the  basis  upon  which  application  was 
made  and  allowed  for  the  issue  of  the  writ  of  recordari  at  that  term,  which 
came  on  to  be  heard  at  May  term  following  upon  defendant's  motion  to  dis- 
miss the  proceeding,  which  was  disallowed,  and  the  relator's  motion  to  order 
the  cause  to  be  put  upon  the  trial  docket,  which  was  granted,  when  the  de- 
fendant appealed. 

The  irregular  and  unauthorized  action  of  the  justice  in  moving  the  place  of 
trial  beyond  the  limits  of  his  township  in  disregard  of  the  provisions  of  the 
statute,  (Code,  §  907,)  and  in  the  face  of  such  consideralions  as  were  brought 
to  bear  upon  his  judgment,  and  such  knowledge  as  he  himself  had  of  the  in- 
conveniences and  ditticulties  of  so  early  a  hearing,  and  at  a  point  so  diflicult 
to  reach  on  foot,  savours  very  little  of  a  disposition  to  have  a  fair  and  impar- 
tial trial  of  the  charge  against  the  defendant,  and  fully  entitles  the  relator  or 
the  state  to  the  relief  sought  and  awarded  in  the  superior  court.  The  appel- 
lant here  assigns  as  error  in  the  award  of  the  writ  to  bring  the  record  up  to 
the  superior  court,  that  it  issued  in  the  absence  of  an  averment  of  merits  in 
the  application.  The  answer  to  this  objection  is  obvious.  The  controversy 
was  one  of  fact  in  respect  to  the  paternity  of  the  child,  the  testimony  being 
in  conflict;  and  this  appears  in  the  statement  of  the  case  itself.  But  here  it 
was  not  necessary  to  show  a  ground  of  action,  as  in  cases  of  applications  to 
this  court  for  the  analogous  writ  of  certiorari,  under  numerous  rulings,  since 
the  appeal  was  lost  by  tbe  conduct  and  neglect  of  the  justice  and  his  disregard 
of  his  promise  to  transmit  the  necessary  papers  on  appeal  to  the  superior  court, 
as  is  held  in  Collins  v.  Nalh  3  Dev.  224.  It  is  further  objected  that  a  secured 
undertaking  is  required  and  the  court  had  no  power  to  dispense  with  it  and 
allow  the  proceeding  to  be  further  prosecuted  ir^  forma  pauperis.  But  the 
suit  originating  before  a  justice  of  the  peace,  an  appeal  may  be  taken  without 
security,  unless  where  further  action  in  enforcing  the  judgment  is  to  be  re- 
strained ;  and  the  same  principle  governs  when  the  writ  is  asked  as  a  substi- 
tute for  an  appeal  lost  with  no  legal  default  imputable  to  the  party  seeking 
the  relief.  Estes  v.  Hairston,  1  Dev.  454;  Brittain  v.  MvlU  93  N.  C.  490. 
But  in  ordinary  cases,  where  the  Yiniot  certiorari  issues  from  this  court,  the 
undertaking  as  on  appeal  may  be  given  in  the  court  below,  or  it  may  be  dis- 
pensed with  when  it  would  not  have  been  required  at  the  taking  of  the  ap- 
peal under  circumstances  allowing  it  to  be  done  in  forma  pauperis.  8 tell 
V.  Barham,  86  N.  C.  727;  Lindsay  v.  Moore,  83  N.  C.  444.  While,  then,  we 
see  no  error  in  the  conduct  of  the  court  below  in  the  particulars  specified,  we 
think  the  proceeding  had  not  so  far  progressed  as  to  warrant  the  interruption 
caused  by  the  appeal,  and  the  appeal  must  consequently  be  dismissed.  In 
8paugh  V.  Boner,  85  N.  C.  208,  Ucffin,  J.,  speaking  for  the  court,  expressed 
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"serious  doubts  as  to  the  point  whether  an  appeal  would  lie  from  the  refusal 
of  the  judge  in  the  court  below  to  dismiss  it," — an  appejd  returned  by  a  justice 
in  a  case  where  the  judgment  was  by  default,  and  notice  of  appeal  had  not 
been  given  within  the  prescribed  time.  In  Wtst  v.  HeynoldSt  94  N.  C.  333, 
it  is  said  that  "when  the  ruling  complained  of  is  made  in  the  progress  of  a 
cause  and  its  furtherance  towards  a  trial  upon  its  merits,  there  is  no  reason 
why  we  should  be  prematurely  called  on  to  exercise  appellate  power  at  once, 
as  no  injury  results  from  the  refusal.  It  is  needless  to  multiply  authorities 
upon  the  point,  for  the  practice  has  been  fully  established,  and  is  again  de- 
clared at  tills  term  in  Davis  y.  Ely,  ante,  239.  There  was  no  occasion  for  the 
present  appeal,  and  it  must  be  dismissed. 


^^  ^  ^  "^^  Knott  t?.  Whitfield. 

{Supreme  Court  of  North  Ccvrolina,    Maroh  12, 1888.) 

L  PxTMENT— What  Amounts  to-  Acceptance  op  Order. 

Plaintiff  brought  au  action  for  the  balance  due  or  a  bond.  He  had  taken  an  order 
in  payment  without  objection,  and  upon  presentment  to  the  tjurawee  it  was  accepted, 
but  tne  amount  was  applied  by  the  drawee  as  accredit  on  his  account  with  plaintiff. 
Upon  disagreement  with  plaintiff,  as  to  the  state  of  such  account,  the  drawee  re- 
fused to  return  the  order.  Held,  sufficient  evidence  to  go  to  the  jury,  that  plaintiff 
took  the  order  in  payment  of  the  debt,  and  that  defendant  is  not  to  be  affected  by  a 
wrongful  act  of  the  drawee  in  retaining  possession  pf  the  order 

2  Same. 

In  an  action  for  the  balance  on  a  bond,  wliei*e  the  defense  was  payment  by  an  or 
der,  the  court  charged  the  jury  that  if  plaintiff  accepted  the  order  with  the  under- 
standing that  it  should  be  credited  on  the  bond,  and  after  acoeptance  ratified  it,  de- 
fendant was  entlUed  to  such  credit.  There  was  evidence  that  tnerc  was  no  question 
about  the  order  tlU  a  disagreement  between  plaintiff  and  the  drawee  about  their  ac- 
counts.   Held  sufficient  to  support  the  charge. 

8.  Same. 

In  an  action  for  the  balance  on  a  bond,  where  defendant  claimed  payment  by  an 
order,  the  receipt  of  which  was  not  denied,  the  judge  charged  the  jury  that  **in  aU 
civil  cases  plaintiff  must  make  out  his  case  by  a  preponderance  of  evidence. "  Held 
that,  while  the  burden  of  proving  an  affirmative  defense  is  on  the  party  making  it, 
it  rested  on  plaintiff  in  such  case  to  account  for  the  order,  and  that  the  charge  con- 
stitutes no  ground  of  exception. 

Appeal  from  superior  courts  Granville  county;  Philips,  Judge. 
Action  by  Knott,  plaintiff  and  appellant,  agninst  Whittield,  defendant  and 
appellee,  to  recover  a  balance  alleged  to  be  due  on  a  bond. 
-R.  W.  Winston  and  A,  W.  Graham,  for  plaintiff. 

Davis,  J.  Civil  action  originally  commenced  before  a  justice  of  the  peace, 
and  carried  by  appeal  to  the  superior  court  of  Granville,  and  tried  before  Philipb, 
J.,  at  May  term,  1887,  of  said  court.  The  plaintiff  alleged  that  the  defendant 
was  indebted  to  him  in  the  sum  of  $23,  as  a  balance  due  on  a  bond  for  $95,  secureii 
by  a  mortgage  executed  by  the  defendant  to  the  plaintiff.  The  bond  and  mort- 
gage are  set  out  in  the  record,  with  an  indorsed  credit  of  $72  on  the  bond.  The 
defendant  claimed  a  credit  of  $22.50,  alleged  to  have  been  paid  in  an  order  on  Mc- 
Guire  &Bryan  for  that  amount,  which  was  accepted  by  the  plaintiff.  There  was 
evidence  on  the  part  of  the  plaintiff  tending  to  show  that  the  defendant  gave 
jhe  plaintiff  an  order  on  McGuire  &  Bryan  for  $22.50,  which  was  received  with 
the  understanding  that,  if  paid  by  McGuire  &  Bryan,  it  would  be  credited  on 
defendant's  bond;  that  the  plaintiff  sent  the  order  to  McGuire  by  a  boy,  with 
instructions  to  bring  it  back  if  not  paid,  and  that  the  boy  handed  the  order  to 
McGuire,  who  refused  to  give  it  back,  saying  that  "Knott  owed  him,  and  he 
was  going  to  hold  the  order."  There  was  evidence  on  the  part  of  the  defend- 
ant tending  to  show  that  he  gave  the  order  for  $22.50  to  the  plaintiff  in  pay> 
ment  of  the  bond,  and  that  plaintiff  took  it,  and  went  pff  with  it;  that  the  or- 
der was  sent  to  McGuire  by  a  boy,  and  that  McGuire  <iccepted  it,  and  put  it  in 
his  pocket,  and  sent  a  message  by  the  boy  to  the  plaintiff  that  he  would  settle 
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with  him  that  evening,  or  pay  it;  that  plaintiff  went  to  McGuire  for  a  settle- 
ment, when  a  controversy  arose  between  them  as  to  the  state  of  their  accounts, 
and  upop  disagreement  plaintiff  refused  to  settle  with  McGuire,  and  said  that 
he  would  warrant  the  defendant  on  his  bond.  Plaintiff  did  not  tell  McGuire 
to  credit  the  amount  on  his  (plaintiff's)  account.  As  testified  to  by  McGuire, 
"after  crediting  his  account  by  the  order,  he  still  owed  him,"  (McGuire.)  As 
testified  to  by  the  plaintiff,  upon  a  settlement  McGuire  would  be  indebted  to 
him.  The  following  issue  was  submitted  to  the  jury:  "Is  the  defendant  in- 
debted to  the  plaintiff,  and,  if  so,  in  what  sum  ?"  Tiie  answer  was  "Fifty  cents 
and  interest." 

1.  Upon  the  trial  *'the  plaintiff  asked  the  court  to  charge  the  jury  that  there 
was  no  evidence  to  go  to  them  that  Knott  had  accepted  the  Whitfield  order  on 
McGuire  A  Bryan  as  money,  or  that  he  agreed  to  credit  the  $95  bond  by  said 
order. "  This  was  declined  and  plaintiff  excepted.  There  was  some  evidence. 
The  defendant  gave  the  plaintiff  the  order.  He  says,  as  stated  in  the  case  on 
appeal:  "He  [the  plaintiff]  came  for  money,  and  Igave  him  the  order."  He 
says  that  it  was  in  payment,  and  it  was  clearly  the  duty  of  the  plaintiff,  either 
to  have  refused  to  accept  the  order,  or,  if  accepted  conditionally  by  him,  to 
have  presented  it  for  payment,  and,  if  payment  was  refused,  to  have  returned 
it  to  the  defendant.  The'  evidence  was  conflicting,  and  the  instruction  was 
properly  refused. 

2.  The  court  was  asked  to  charge  "that  in  any  aspect  of  the  case,  the  plain- 
tiff must  recover  S23  and  interest"  This  was  declined,  and  the  plaintiff  ex- 
cepted. The  plaintiff  only  alleged  a  balance  of  $23  to  be  due.  The  action  is 
for  a  balance  due  on  the  bond,  and  if  the  order  was  accepted  in  payment  of 
this  balance,  the  plaintiff  should"  have  presented  it  properly  for  payment,  and 
if  protested  or  payment  was  refused,  he  could  have  then  looked  to  the  defend- 
ant for  payment. 

3.  The  court  was  asked  to  charge  "that  if  McGuire  came  by  the  order  wrong- 
fully, he  could  not  use  it  without  Knott's  authority."  This  was  declined, 
and  the  plaintiff  excepted.  After  the  order  was  delivered  by  the  defendant  to 
the  plaintiff,  and  accepted  by  him,  it  passed  out  of  the  control  of  the  defend- 
ant; and  if,  without  any  fault  of  his,  a  controversy  arose  between  the  plain- 
tiff and  McGuire  as  to  the  ownership  of  the  order,  we  are  unable  to  see  how 
the  defendant  could  be  affected  by  it,  or  why  he  should  be  involved  in  the  con- 
troversy between  them.  If  McGuire  had  w-rongfully  gotten  possession  of  the 
order,  the  plaintiff  should  have  sought  redress  against  him.  It  was  not  the 
defendant's  duty,  nor  do  wo  see  how  it  was  in  his  power,  to  remedy  the  wrqpg. 
Could  he  charge  that  it  was  wrongfully  in  the  possession  of  McGuire?  Or, 
upon  settlement,  could  he  resist  it  as  an  item  placed  to  his  debit  in  his  ac- 
count with  McGuire? 

4.  Among  other  things  the  judge  charged  "that  in  all  civil  cases  the  plain- 
tiff must  make  out  his  case  by  a  preponderance  of  the  evidence. "  To  this  the 
plaintiff  excepted,  and  asked  his  honor  to  charge  that  in  this  caso  the  defend- 
ant must  establish  his  contention  by  a  preponderance  of  the  evidence.  This 
was  denied.  His  honor  recited  the  evidence,  and  charged:  "If  the  order  was 
given  by  Whitfield,  and  accepted  by  Knott,  with  the  understimding  that  it 
should  be  credited  on  the  bond,  and  after  acceptance  it  was  ratified  by  Knott, 
then  Whitfield  was  entitled  to  it  as  a  credit;  if  not,  he  was  not."  Plaintiff 
excepted. 

Undoubtedly  the  burden  of  proving  an  affirmative  defense  is  on  the  party 
who  makes  it.  This,  as  was  truly  said  by  counsel  for  the  plaintiff,  "is  com- 
mon learning,"  and  needs  no  citation  of  authority;  but  as  applicable  to  this 
case  we  can  see  no  just  ground  of  exception  on  tlie  part  of  the  plaintiff,  either 
to  the  refusal  to  charge  as  requested,  or  to  the  charge  as  given.  It  is  not  de- 
nied that  the  plaintiff  received  from  the  defendant  the  order  for  S22.50,  whether 
as  a  payment,  as  the  defendant  says,  or  conditionally,  as  the  plaintiff  says; 
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and  it  rested  upon  him  to  account  for  it.  The  testimony  of  McGuire  tends  to 
show  that  there  was  no  question  about  the  order  until  after  he  and  the  plain* 
tiff  had  entered  upon  a  settlement,  "when  he  [the  plaintiff]  found  that  after 
crediting  his  account  by  the  order,  he  still  owed"  him  (McGuire;)  and  the  ex- 
ception that  "there  was  no  evidence  to  go  to  the  jury  to  support  the  charge  of 
his  honor/'  cannot  be  sustained.    There  is  no  error. 


(100  N.  c.  isi)  Johnston  t>.  Allen. 

(8%ipreme  Court  of  North  CaroUncL,    Maroh  IS,  1888*) 

1.  Sbduction— Of  Wifb— Harboring  Wife  from  III  Tbbatment. 

lU  treatment,  in  order  to  justify  a  party  in  harboring  and  keeping  another  man't 
wife,  to  secure  her  from  such  treatment  by  her  husband,  must  oe  ox  so  cruel  a  char^ 
acter  as  to  endanger  her  personal  safety,  and  to  force  her  to  leave  and  not  return 
to  her  husband,  and  the  burden  of  provmg  such  facts  is  on  such  party. 

fL  Bamb— Of  Wife— ViNBicrrvB  Damages. 

In  an  action  for  seducing  plaintiff's  wife,  where  there  was  evidence  tending  to 
show  that  defendant  was  a  man  of  wealth  *  that  he  had  strong  influence  over  plain- 
tifTs  wife;  that  she  occupied  a  house  on  his  farm,  near  Ms  dwelling;  that  he  was 
often  seen  about  her,  sometimes  in  the  house  with  her,  having  the  door  closed ;  that 
he  furnished  her  necessary  articles;  that  he  encouraged  her,  in  opposition  to  her 
husband,  the  court  Instructed  the  lury  that  they  might  award  punitive  damages. 
Held  no  error. 

8.  Bamb— Of  Wifb— Evidence* 

In  an  action  for  seduction  of  plalntifTs  v^e,  plaintiff's  counsel  asked  him,  in  ref- 
erence to  a  former  divorce  suit  by  his  wife:  **Do  you  know  who  was  present,  at 
the  trial  of  such  divorce  suit,  as  the  friend  and  adviser  of  your  wifef  Ii  yes,  who 
was  iti  **    Held  admissible  In  the  discretion  of  4^e  court. 

4.  Bamb. 

In  an  action  for  seducing  plaintiff's  wife,  a  witness  testified,  that  defendant  di- 
rected him  to  take  a  sewing-machine  to  a  house  on  his  land,  where  plaintiff's  wife 
was,  and  to  bring  it  himself,  and  not  send  any  one,  as  the  person  he  intended  it  for 
was  in  a  delicate  condition;  that  he  so  delivered  it.  and  when  he  was  explaining  it 
to  her,  defendant  asked  plaintiff's  wife :  ^  Do  you  think  you  understand  it  I  ^  Held, 
that  such  testimony  is  S'unissible  as  showing  the  defendant's  illicit  relations  with 
plaintiff's  wife. 

6.  Bamb. 

In  an  action  for  seducing  piaintifF's  wife,  a  witness  testified  that  he  arrested  plain- 
tiff under  a  peace  warrant!  at  the  instance  of  plaintiff's  wife;  that  at  the  trial  de- 
fendant was  acting  for  plfdntiff's  wife  and  was  urging  a  trial,  and  objecting  to  the 
removal  of  the  case.  Held,  that  such  testimony  is  admissible,  as  showing  the  con- 
duct of  defendant  towards  plaintiff's  wife  in  her  relations  to  her  husband. 
t.  Trial— Objections  to  Evidence. 

"  Objections  to  the  admission  of  evidence  must  be  made  at  the  time  it  is  offeredt 
and  the  refusal  of  the  court  to  exclude  it  at  a  subsequent  time  is  not  error. 

7.  New  Trial— Conduct  of  Jury — Ascertaining  Damages. 

On  motion  for  a  new  trial,  statements  of  jurors  as  to  how  they  had  conducted  their 
proceedings  in  ascertaining  the  damages  are  inadmissible. 

Appeal  from  superior  court,  Orange  county;  James  E.  SHEFHERDt  Judge. 

Action  by  Albert  Johnston  against  James  I.  Allen  for  damages  for  entic- 
ing, harboring,  and  debauching  his  wife.  Verdict  and  judgment  for  phdn- 
tiff,  and  defendant  appeals. 

A,  W.  Graham,  for  plaintiff.  W.  W.  Fuller^  Graham  cfe  Ruffner,  for  de- 
fen  dant, 

Merrihon,  J,  The  purpose  of  this  action  is  to  recover  damages  ftom  the 
defendant  for  "enticing,  harboring,  and  debauching  the  plaintiff's  wife."  On 
the  trial  the  plaintiff  was  examined  as  a  witness  in  his  own  behalf.  He  testi- 
fied as  to  his  relations  with  his  wife,  and  the  interference  of  the  defendant 
therewith;  and  further,  that  his  said  wife  sued  him  for  a  divorce  "a  mensa  et 
thorot "  the  summons  being  dated  July  10,  1885,  and  the  case  came  on  for 
trial  at  March  term,  1886,  of  this  court,  when  the  said  w  fe,  after  testifying 
in  her  own  behalf,  submitted  to  a  nonsuit.    Plaintiff's  ccMnsel  asked  him  the 
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following  question:  "On  the  trial  of  the  action  for  divorce,  brought  against 
you  by  your  wife,  tried  at  March  term,  1886,  do  you  know  who  was  present 
as  the  friend  and  adviser  of  your  wife?  If  yes,  who  was  it?"  To  this  ques- 
tion the  defendant  objected.  Objection  overruled.  Defendant  excepted.  The 
evidence  elicited  was  competent,  because  it  tended  to  show  the  relations  be- 
tween the  wife  and  the  defendant.  The  question  was  only  slightly  loading. 
It  did  not  strongly  suggest  the  particular  answer  to  be  given  by  tiie  witness, 
and,  in  view  of  the  evidence,  the  discretion  exercised  by  the  court  in  allowing 
it,  and  the  answer  to  it,  ought  not  to  be  reviewed,  although,  perhaps,  it  had 
been  better  to  have  required  the  question  to  be  put  in  a  wholly  unobjection- 
able shape.  Much  must  be  left  to  the  just  discretion  of  the  presiding  judge 
in  the  conduct  of  the  trial,  including  the  examination  of  witnesses.  Particu- 
larly in  a  case  like  this,  he  observes  the  course  of  the  examination  of  the  wit- 
ness, and  can  better  determine  when  the  rule  as  to  leading  questions  should 
be  relaxed,  and  to  what  extent.  It  is  only  when  the  exercise  of  his  discre* 
tion  in  such  respect  is  clearly  erroneous  and  to  the  prejudice  of  the  party  com- 
plaining, that  it  of  itself  constitutes  ground  for  a  new  trial.  Indeed,  it  seems 
that  the  exercise  of  the  discretion  of  a  judge  is  not  assignable  as  error.  Mc- 
Cuti-y  V.  AfcCurry,  82  N.  C.  296;  1  Greenl.  Ev.  §  435. 

A  witness  for  the  plaintiff  (a  merchant)  testified  that  ''defendant  came  to 
my  store,  and  asked  the  price  of  sewing-machines.  I  told  him  forty  dollars. 
He  then  selected  one,  and  asked  me  to  bring  one  like  that  he  had  picked  out  tio 
that  house,  (the  house  on  the  defendant's  land,  where  the  plaintiff's  wife  was.) 
He  requested  me  to  bring  it  myself,  as  the  person  he  intended  it  for  was  in  a 
delicate  condition,  and  would  rather  that  I  would  not  send  either  of  the  young 
men.  When  I  got  to  the  house,  defendant  was  in  the  field  near  by,  and  came 
up  and  set  on  the  door-step.  I  carried  the  machine  in,  and  was  explaining  it 
to  plaintiff's  wife,  when  defendant  asked  her:  '  Bo  you  think  you  understand 
it?'  "  Defendant  objected  to  all  testimony  in  regard  to  the  sewing-macliine, 
before  and  after  it  was  given.  Objection  overruled.  Defendant  excepted. 
Obviously  this  evidence  was  competent.  It  tended,  in  connection  with  other 
evidence,  to  show  the  defendant's  illicit  relations  with  the  plaintiff's  wife, 
and  that  he  encouraged  her  to  remain  on  his  land  away  from  her  husband. 
Another  witness  for  the  plaintiff  testified  as  follows:  "I  was  a  deputy-sheriff 
and  constable,  and  served  a  peace  warrant  on  plaintiff,  and  took  him  to  liose 
Jones',  on  Col.  Allen's  land,  for  trial.  Defendant  was  then  acting  for  plain- 
tiff^s  wife,  at  whose  instance  the  warrant  was  issued,  and  was  urging  a  trial, 
and  objected  to  the  removal  of  the  case.  Plaintiff  swore  that  he  would  not 
get  justice  before  Sharp,  and  the  case  was  removed  to  W.  T.  Tate,  another 
justice  of  the  peace  in  same  township.  Defendant  objected  to  it,  but  it  was 
never  prosecuted  further.  Plaintiff's  wife  said  she  was  not  in  a  condition  to 
go  to  the  trial  if  the  case  was  removed."  Defendant  objected  to  the  above 
testimony.  Objection  overruled.  Defendant  excepted.  Defendant  had 
cross-examined  plaintiff  at  length,  and  brought  out  the  fact  that  he  had  been 
arrested  on  a  peace  warrant  at  the  instance  of  his  wife.  The  objection  to  this 
evidence  went  upon  the  ground  that  the  record  of  the  court  of  the  justice  of 
the  peace  wa»  the  only  proper  evidence  as  to  what  was  done  in  respect  to  the 
warrant.  The  minutes  of  proceedings  before  justices  of  the  peace  are  for 
many  purposes  treated  as  quasi  records,  and  they  are  evidence  of  what  is 
properly  entered  upon  them.  But  the  purpose  of  the  evidence  objected  to  was 
not  to  prove  anything  on  or  off  the  minutes  kept  by  the  justice  of  the  peace, 
but  to  prove  the  conduct  of  the  defendant  towards  the  plaintiff's  wife  in  her 
relations  to  her  husband,  and  for  this  purpose  it  was  competent  and  properly 
received.  It  appears  that  "the  plaintiff,  in  his  rebutting  testimony,  after  de- 
fendant had  closed  his  testimony,  offered  in  evidence  a  writ  of  habeas  coj-ptis 
ad  testificandum,  issued  at  last  term  of  this  court,  directed  to  plaintiff's 
wife,  commanding  her  to  produce  the  body  of  her  youngest  child  to  give  evi- 
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dence  in  behalf  of  plaintiff.  Defendant  objected.  Objection  overruled,  his 
honor  allowing  it  to  be  used  only  for  the  purpose  of  showing  that  plaintiff 
had  endeavored  to  have  witness  and  child  present  at  the  trial.  Defendant 
excepted. " 

What  evidence,  produced  on  the  trial  by  the  defendant,  led  to  the  introduc- 
tion by  the  plaintiff  of  the  writ  named  does  not  appear.  It  seems  that  it  was 
suggested  in  some  connection  by  the  defendant  that  the  plaintiff  had  not  been 
diligent  in  bringing  the  infant  referred  to  before  the  court  for  some  appro- 
priate or  supposed  appropriate  purpose.  The  court  received  the  writ  in  evi- 
dence only  for  the  purpose  mentioned.  For  this  purpose,  it  would,  so  far  as 
we  can  see,  be  unobjectionable.  In  any  view  of  it.  it  was  of  slight  import- 
ance, and  its  admission  in  evidence  is  certainly  not  ground  for  a  new  trial. 
The  burden  was  on  the  appellant  to  show  its  importance,  its  incompetency, 
and  that  it  tended  to  prejudice  him  in  some  material  respect.  It  further  ap- 
pears that  at  the  close  of  the  testimony,  before  any  argument,  defendant  moved 
to  strike  out  all  the  evidence  relating  to  defendant's  pecuniary  condition.  The 
motion  was  denied,  and  defendant  excepted.  This  evidence  was  not  objected 
to  when  offered.  Upon  principle  and  authoiity,  objections  to  the  admission 
of  evidence  on  the  trial  should  be  made  in  apt  time,  that  is,  when  It  is  offered 
or  received.  Tlie  refusal  of  the  court  to  exclude  it  at  a  subsequent  time  can- 
not be  assigned  as  error,  except  in  cases  where  the  evidence  received  is  made 
incompetent  by  some  statutory  provision.  Parties  in  the  conduct  of  the  trial 
must  be  circumspect  and  careful.  It  is  serious.  Each  step  in  it  is  important, 
and  carelessness  cannot  be  indulged.  To  allow  evidence  to  be  brought  out  at 
one  time  on  the  trial,  and  excluded  at  a  subsequent  one,  might  work  injustice 
to  the  party  introducing  it,  and  give  rise  to  delay  and  confusion,  and  encour- 
age a  looseness  of  practice  that  would  certainly  interfere  more  or  less  with  the 
orderly  and  intelligent  conduct  of  trials.  If,  sometimes,  the  omission  to  ob- 
ject at  the  proper  time  was  occasioned  by  inadvertence  or  mistake  in  some 
way,  the  presiding  judge  might  grant  a  motion  to  exclude  the  objectionable 
evidence,  or  allow  the' objection  to  be  entered  as  of  the  proper  time,  but  the 
exercise  of  his  discretion  would  not  be  reviewable  here.  State  v.  Ballard^  79 
N.  C.  627;  State  v.  Efler,  85  N.  C.  585;  State  v.  Pratt,  88  N.  0.  639.  More- 
over, as  we  shall  presently  see,  the  evidence  which  the  appellant  sought  to  ex- 
clude was  competent. 

The  case  settled  on  appeal  states  that  the  plaintiff  requested  the  court  to 
instruct  the  jury :  "  ^1)  That  if  they  believe  the  defendant  used  his  wealth  and 
social  position  to  entice  the  plaintiff's  wife  away  from  him,  ajid  to  induce  her 
to  remain,  they  may  give  vindictive  damages.  This  instruction  was  given. 
(2)  That  defendant,  not  being  the  parent  of  plaintiff's  wife,  had  no  light  to 
harbor  her  after  being  forbidden.  This  instruction  was  given  with  this  mod- 
ification: *  This  is  true,  unless  he  shows  he  harbors  her  simply  to  protect  the 
wife  from  the  violence  of  the  husband;  and,  as  to  this,  the  burden  is  on  the 
defendant  to  show.  If  he  has  harbored  her  after  being  forbidden,  you  will 
^nd  this  issue  for  plaintiff,  unless  you  find  it  was  unsafe,  by  reason  of  violence, 
for  her  to  return.'  The  court  further  instructed  the  jury  « that  if  defendant 
aided  plaintiff's  wife  in  procuring  a  divorce,  by  employing  counsel  for  her, 
and  in  advising  and  encouraging  her,  they  might  consider  this  as  some  evi- 
dence of  his  harboring  her,  when  taken  in  connection  with  the  other  circum- 
stances of  the  case.'  He  further  instructed  them,  that  punitive  or  vindictive 
damages  are  addressed  to  the  sound  discretion  of  the  jury,  and  if,  from  all  the 
circumstances  of  the  case,  they  are  satisfied  the  injury  was  wanton  and  wrong- 
ful, they  may  award  such  damages."  The  defendant,  among  other  special 
instructions  asked  for,  requested  the  court  to  give  the  following,  which  it  gave 
as  stated  below:  "(2)  So,  if  a  wife  is  kept  by  the  defendant,  from  a  principle 
of  humanity,  to  secure  her  from  the  ill  treatment  of  her  husband,  an  action 
will  not  lie,  even  after  notice. "     This  was  given,  with  the  following  modifi- 
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cation:  "Provided  the  ill  treatment  is  of  such  a  cruel  character  as  to  force  the 
wife  to  leave,  and  it  is  not  siife  for  her,  by  reason  of  her  husband's  violence, 
to  return  to  him;  and  as  to  this,  the  burden  of  proof  is  on  the  defendant." 
The  defendant  insists  that  the  court  erred  in  instructing  the  jury,  in  substance, 
that  they  might  give  the  plaintiff  vindictive  or  punitory  damages,  if  the  de- 
fendant used  his  wealth  and  social  pcaition  to  entice  the  plaintiff's  wife  away 
from  him,  and  so  remained,  and  they  might  give  such  damage  in  their  sound 
discretion,  if  they  were  satisfied  from  all  the  evidence  that  the  injury  done  to 
the  plaintiff  was  wanton  and  wrongful.  The  evidence,  in  some  aspects  of  it, 
tended  strongly  to  prove  that  the  defendant  was  a  man  of  considerable  wealth; 
that  he  had  strong  influence  over  the  plaintiff's  wife;  that  she  occupied  a  house 
on  his  farm  near  to  his  dwelling-house  with  his  permission;  that  he  was  often 
seen  about  her,  sometimes  in  the  house  with  her,  having  the  door  closed;  that 
he  let  her  have  articles  such  as  she  needed;  that  he  encouraged  and  helped  her 
in  opposition  to  her  husband,  and  the  lil^e.  We  do  not  deem  it  necessary  to 
recapitulate  the  evidence  more  at  large  here.  It  is  sufficient  to  say  that,  while 
it  was  to  some  extent  conflicting,  there  was  much  of  it  that  strongly  w:u'ranted 
the  instruction  given,  as  above  stated,  and  it  was  for  the  jury  to  taicc^  such 
view  of  and  give  such  weight  and  application  to  it  as  they  might  deem  just, 
subject  to  the  power  of  the  court  to  set  their  verdict  aside  for  just  cause.  The 
instructfons  complained  of,  now  under  consideration,  were  substantially  cor- 
rect. It  is  well  settled  in  this  state  that  for  tortious  injuries  juries  are  not 
confined,  in  ascertaining  the  damages,  to  such  as  are  merely  compensative  for 
the  actual  injury  sustained;  they  may  go  further,  and  give  exemplary,  vin- 
dictive, or  punitive  damages,  the  amount  to  depend  upon  the  character  of  the 
parties,  the  nature  of  the  injury  complained  of,  its  circumstances  of  aggiava- 
tion  and  outrage  towards  the  injured  party,  the  pecuniary  circumstances  of 
the  defendant,  and  the  like  considerations. 

In  GUreath  v.  Aliens  10  Ired.  67,  the  court  say:  ''In  actions  of  tort,  where 
there  are  circumstances  of  aggravation,  juries  are  not  restricted,  in  the  meas- 
ure of  damages,  to  a  mere  compensation  for  the  injury  actually  sustained,  but 
may,  in  their  discretion,  increase  the  amount  according  to  the  degree  of  mal- 
ice by  which  the  evidence  shows  the  defendant  was  actuated,  the  extent  of 
the  injury  intended,  and  not  that  which  was  roully  inflicted.  Accordingly, 
juries  are  told  in  many  cases  they  may  give  exemplary  damages,  that  is,  such 
as  will  make  an  example  of  the  defendant;  or  vindictive  damages,  or  smait 
money:  terms  which  explain  themselves.  *  *  *  Injuries  sustained  by 
a  personal  insult,  or  attempt  to  destroy  character,  are  matters  which  cannot 
be  regulated  by  dollars  and  cents.  It  is  fortunate  that  while  juries  endeavor 
to  give  ample  compensation  for  the  injury  actually  sustained,  they  are  allowed 
such  full  discretion  as  to  make  verdicts  deter  others  from  flagrant  violations 
of  social  duty.  Otherwise  there  would  be  many  injuries  without  adequate 
remedy."  To  the  like  effect  are  Hotoell  v.  Uowelh  10  Ired.  84;  McAuley  v. 
BirkJiead,  13  Ired.  28;  Bradley  v.  Morris,  Bush.  395;  Smithwick  v.  Ward, 
7  Jones,  (N.  0.)  64;  Reeves  v.  Winn,  97  N.  C.  246,  1  S.  E.  Rep.  448.  And 
these  cases  and  that  of  Adoock  v.  Marsh,  8  Ired.  360,  likewise  decide  that  in 
such  cases  it  is  competent  to  give  evidence  of  the  pecuniary  circumstances  of 
the  defendant,  with  the  view  to  enhance  the  measure  of  damages.  There  can 
be  no  question  that  the  rule  of  law  thus  settled  in  this  state  is  applicable  to 
the  present  and  like  cases.  The  jury  have  found  by  their  verdict  that  the  de- 
fendant enticed  plaintiff's  wife  away  from  him;  that  he  harbored  and  de- 
bauched her;  that  he  did  this  wrongfully  and  wantonly.  What  greater  tor- 
tious injury,  deeply  humiliating  and  afflictive  in  its  nature,  could  be  done  to 
a  man?  And  for  what  injury  should  the  guilty  party  pay  more  dearly  in  ex- 
emplary damages,  in  the  absence  of  mitigating  circumstances?  The  defend- 
ant complains  here  that  the  court  below  failed  to  direct  the  attention  of  the 
jury  particularly  to  evidence  tending  to  prove  that  the  plaintiff  and  his  wife 


Digitized  by 


Google 


\ 


670  SOUTHEASTERN   BEFOBTEB.  [N.  0. 

did  not  live  harmoniously  together  before  their  separation;  that  be  i](ialtreated 
ber;  that  she  was  not  a  pure  woman,  and  the  like;  and  to  give  them  proper 
instructions  as  to  this  part  of  the  evidence.  But  it  does  not  appear  from  the 
record  that  the  court  did  not  give  such  instirctions;  nor  does  it  appear  that 
it  was  requested  to  give  them,  and  retiirod  to  do  so*  And  moreover*  there  is 
no  assignment  of  error  in  that  respect.  This  court  can  only  consider  and  act 
upon  errors  assigned.  Besides,  when,  as  in  this  case,  the  court  gives  instruc- 
tions applicable  to  the  facts,  and  gives,  or  refuses  to  give,  special  instructions 
asked  for  by  the  parties,  it  cannot  be  assigned  as  eiTor  that  it  failed  to  present 
to  the  jury  a  possible  view  of  the  facts  that  might  have  been  of  advantsige  to 
the  complaining  party.  Burton  v.  Railroad  Co.,  82  N.  0. 504;  King  v.  Black- 
well.  96  N.  C.  322,  1  S.  E.  Rep.  485;  Railroad  v.  McCaskUl,  98  :N^.  C.  537. 
4  S.  E.  Bep.  468.  The  court  properly  declined  to  give  the  special  instructions 
asked  for  by  the  defendant.  **I11  treatment"  is  not  a  definite  expression;  but 
mere  ill  treatment  of  the  wife  did  not  warrant  the  defendant  in  entertain- 
ing her,  thus  keeping  and  encouraging  her  to  stay  away  and  apart  from  her 
husband.  The  purpose  and  policy  of  the  law  are  that  husband  and  wife  shall 
live  harmoniously  together,  and,  if  need  be,  that  each  shall  endure  the  short- 
comings of  the  other.  They  may  not  separate  because  of  slight  or  even  seri- 
ous differences  and  disagreements,  and  mere  ill  treatment  of  one  towards  the 
other;  and  it  is  only  when  the  husband  treats  his  wife  with  violence  endan- 
gers her  personal  safety  that  a  stranger  shall  be  justified  in  giving  her  con- 
tinued shelter,  support,  and  protection,  against  the  husband's  will.  Other- 
wise the  strength  and  permanency  of  the  marriage  relation  would  be  impaired 
to  the  great  detriment  of  family  ties  and  the  good  order  and  well  being  of  so- 
ciety. We  think,  also,  that  the  court  properly  told  the  jury  that  the  burden 
of  proving  the  alleged  cruel  conduct  of  the  plaintiff  towards  his  wife  was 
upon  the  defendant.  Generally  a  man  shall  not  entertain  and  keep  a  wife 
away  from  her  husband,  against  his  will.  If  he  shall  do  so,  and  the  husband 
shall  bring  his  action  against  him  for  that  cause  and  he  shall  rely  upon  the 
defense  that  the  plaintiff  was  violent  towards  his  wife,  and  endangered  her 
safety,  so  that  she  was  forced  to  flee  from  him,  he  must  plead  and  prove  his 
defense.  The  plaintiff  need  not  allege  in  his  complaint  that  he  was  not  vio- 
lent towards  his  wife,  and  did  notemperil  her  safety  while  she  lived  with  him 
in  his  house,  and  he  is  not  bound  to  prove  an  allegation  he  is  not  required  to 
make  in  the  complaint.  The  defendant  moved  for  a  new  trial,  assigning 
among  other  grounds  for  It  that  of  the  alleged  misconduct  of  the  jury  in  set- 
tling the  quantum  of  damages  allowed  the  plaintiff.  The  evidence  relied  upon 
to  support  the  motion  in  this  respect  consisted  of  aflidavits,  stating  what  one 
or  more  of  the  jurors  had  said  in  the  presence  of  the  afilant,  as  to  how  the 
jury  had  conducted  their  proceedings  in  ascertaining  the  damages.  To  allow 
the  motion,  founded  upon  such  evidence,  would  be  virtually  to  allow  jurors 
to  impeach  their  own  verdict.  It  is  settled,  as  the  court  properly  held,  that 
this  cannot  be  allowed.  Evidence  to  impeach  the  verdict  of  the  jury  must 
come  from  sources  other  thau  the  jurors  themselves.  Otherwise  motions  for 
a  new  trial  would  frequently  be  made,  based  upon  incautious  remarks  of  ju- 
rors, or  declarations  by  them  procured  to  be  made  by  the  losing  party,  or  some 
person  in  his  interest;  and  thus  the  usefulness  and  integrity  of  trial  by  juiy 
•would  be  impaired.  Moreover,  controversies  thus  arising  would  lead  to  un- 
seemly confusion.  State  v.  Tilghman,  11  Ired.  513;  State  v.  Smallwood^  78 
N.  0.  560;  StaU  v.  Brittain,  89  N.  C.  481;  State  v.  Royal,  90  N.  C.  755. 

The  court  did  not  decide  that  it  did  not  have  authority  to  set  aside  a  verdict 
and  grant  a  new  trial  because  of  misconduct  of  the  jury.  It  simply  held  that 
the  evidence  relied  upon  to  support  the  motion  was  not  competent,  and  in 
this  it  was  correct.    Judgment  afiirmed. 
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"«'^*'""  STATE  t..  HOWB. 

(Supreme  Ctv/rt  of  N&rtti  Carolina.    March  19, 1S8S.) 

Gaming— iKDicTMJBNT—CoDB  N.  C.  S  1045. 

Under  Code  N.  C.  $  1045,  providing  that  anyone  keeping  a  raining  table,  at  whicb 
ffamea  of  ohanoe  shall  be  played  shall  be  subject  to  fine,  an  indictment  following  the 
umguage  of  the  statute,  and  not  alleging  that  games  were  pl^ed  for  money,  or  that 
the  offense  was  committed  **  unlawfully  and  willfully, "  is  suincient. 

Appeal  from  superior  court.  New  Hanover  county;  Meakes.  Judge. 

Howe,  defendant,  was  indicted  for  keeping  a  gambling  table.  He  was 
found  guilty  and  appealed. 

/.  2>.  Bellamy,  for  defendant  and  appellant.  TAe  Attorney  General^  for 
the  State. 

Davis,  J.  This  was  an  indictment  for  keeping  a  gambling  table,  at  which 
certain  games  of  chance  were  played,  tried  before  Mearbs,  J.,  at  January 
term,  1888,  of  the  criminal  court  of  New  Hanover.  There  were  two  indict- 
ments, and  the  defendant  made  a  motion  to  the  effect  that  the  solicitor  should 
be  required  to  elect  and  try  only  on  one.  This  was  refused,  and  the  court 
ruled  that  the  two  indictments  should  be  treated  as  two  counts  in  one  indict- 
ment. The  first  charged  that  the  defendant,  ''on  the  first  day  of  January, 
♦  ♦  ♦  in  a  certain  house  of  him,  the  said  W.  H.  Howe,  and  in  a  certain 
car  of  him,  the  said  W.  H.  Howe,  with  force  and  arms  at  and  in  the  county 
aforesaid,  did  establish,  use,  and  keep  a  certain  gaming  table,  the  said  table 
not  being  a  faro-bank,  but  commonly  called  *  lotto,'  at  which  table  certain 
games  of  chance  were  played,  against  the  form  of  the  statute,"  etc.  The  sec- 
ond charged  that  the  defendant '  did  willfully  and  unlawfully  establish,  use, 
and  keep  and  maintain  a  certain  gaming  table,  not  being  a  faro-bank,  but 
commonly  known  as  the  game  of  *  lotto '  or  '  keno,'  which  said  games  of  lotto 
and  keno  are  games  of  chance  at  wliich  money  is  bet,  against  the  form  of  the 
statute,"  etc.  The  defendant  moved  to  quash  the  indictment,  for  that  (1) 
"the  first  count  is  fatally  defective,  because  it  does  not  charge  that  games  of 
chance  were  played  for  money  or  other  property;  (2)  the  first  count  is  defect- 
ive, because  it  does  not  charge  that  the  offense  was  committed  unlawfully 
and  willfully;  (3)  the  second  count  is  fatally  defective,  because  it  does  not 
charge  that  games  of  chance  were  played  at  said  table."  The  defendant  is  in- 
dicted under  section  1045  of  the  Code,  which  declares  that  "if  any  person  shall 
establish,  use,  or  keep  any  gaming  table  (other  than  a  faro-bank)  by  whatever 
name  such  table  may  be  called,  at  whicli  games  of  chance  shall  be  played,  he 
shall  on  conviction  thereof  be  fined, "  etc. 

The  indictment  before  us  follows  the  language  of  the  statute,  but  the  de- 
fendant says  that  the  first  count  is  defective  because  it  does  not  charge  that 
games  of  chance  were  played  "for  money  or  other  property,"  or  that  the  "of- 
fense was  committed  unlawfully  and  willfully;"  and  he  says  the  second  is  de- 
fective because  it  fails  to  "charge  that  games  of  chance  were  played  at  said 
table."  Whether  in  the  statute,  "gaming  table"  does  not,  ex  vi  termini,  mean 
a  table  at  which  games  of  chance  or  hazard  are  played  for  money  or  other 
thing  of  value,  it  is  not  necessary  for  us  now  to  determine,  though  Bishop  on 
Statutory  Crimes,  §  860,  says:  "Ev<*n  the  word  *  gaming,'  without  the  prefix 
'unlawful,'  seems  usually  to  Imply  something  of  an  unlawful  nature;  as  bet- 
ting on  the  sport,"  etc., — nor  need  we  determine  what  is  necessary  to  con- 
stitute the  "establishing,  using,  or  keeping"  a  gaming  table.  It  is  sufficient 
in  this  case  to  charge  the  offense  in  the  language  of  the  statute. 

In  titate  v.  LiUa,  78  N.  C.  496,  it  is  said  to  be  a  "well-settled  general  rule 
that  in  an  indictment  for  an  offense  created  by  statute,  it  is  sufficient  to 
describe  the  offense  in  the  words  of  the  statute."  Where  the  words  of  the 
statute  are  descriptive  of  the  offense,  they,  or  woi-ds  equivalent,  must  be  used 
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to  charge  the  described  offense.  State  v.  Morgan,  98  N.  G.  611 »  3  S.  £.  Bep. 
927;  StaU  v.  Whiteaore,  98  N.  0.  753.  3  S.  E.  Rep.  488.  State  v.  Simpson, 
73  N.  C.  269,  is,  as  are  some  others  cited,  an  exception  to  the  general  rule, 
and  is  avowedly  predicated  upon  the  inadvertent  omission  of  the  legislature  to 
insert  the  words  "unlawfully  and  willfully,"  or  some  equivalent  word  or  words 
to  create  the  offense  intended.  The  proper  construction  of  the  statute  under 
which  Simpson  was  indicted  rendered  the  insertion  of  some  such  words  nec- 
essary. They  were  necessary  to  describe  the  act  intended  to  be  made  an  of- 
fense by  the  statute,  which  declared  that  *'if  any  person  shall  kill  or  abuse 
any  horse,  cow,  hog,  etc.,  the  property  of  another,  in  any  inclosure,  not  sur- 
rounded by  a  lawful  fence,  such  person  shall  be  deemed  guilty,"  etc.  Pear- 
son, C.  J.,  said:  "It  is  apparent  from  the  nature  of  things  that  these  words 
are  broad  and  go  beyond  the  meaning  of  the  law  makers.  *  *  *  Common 
sense  forbids  the  idea  that  it  was  the  intention  of  the  general  assembly  to  send' 
to  jail  every  person,  who,  by  accident,  kills,  etc.  *  *  *  Can  any  one  sup- 
pose it  wiis  the  intention  of  the  general  assembly  to  make  such  acts  indict- 
able? Yet  they  come  within  the  words  of  the  statute,  which  shows  the  neces- 
sity of  adding  the  words  *  unlawfully  and  willfully,'  in  order  to  take  such  cases 
out  of  the  operation  of  the  statute.  That  these  or  equivalent  words  were 
omitted  by  inadvertence  on  the  part  of  the  draughtsman,  and  must  be  added  by 
construction  in  order  to  express  the  meaning  of  the  act,  can  be  seen, "  etc.  So, 
in  State  v.  Stanton^  1  Ired.  424,  IIuffin,  C.  J.,  said:  "A  statute  may  be  so 
inaccurately  penned  that  its  language  does  not  express  the  whole  meaning  the 
legislature  had;  and,  by  construction,  its  sense  is  extended  beyond  its  w^ords. 
In  such  a  case,  the  indictment  must  contain  such  averments  of  other  facts, 
not  expressly  mentioned  in  the  statute,  as  will  bring  the  case  within  the  true 
meaning  of  the  statute;  that  is,  the  indictment  must  contain  such  words  as 
ought  to  have  been  used  in  the  statute,  if  the  legislature  had  expressed  therein 
their  precise  meaning.  *  *  *  But  where  a  statute  makes  a  particular  act  ^ 
an  offense,  and  sufficiently  describes  it  by  terms  having  a  definite  and  specific 
meaning,  without  specifying  the  means  of  doing  the  act,  it  is  sufficient  to 
charge  tlie  act  itself,  without  its  attendant  circumstances. "  State  v.  Parker ^ 
81  N.  C.  548,  and  State  v.  Allison,  90  N.  C.  733.  follow  the  rulings  in  the  case 
of  State  V.  Simpson,  and  for  the  same  reason,  and  it  will  be  observed  that 
the  legislature  subsequently  amended  the  act  of  1868,  by  inserting  the  words 
"willfully  and  unlawfully"  before  the  word  "kill,"  so  as  to  make  the  act  ex- 
press the  true  intent  of  the  legislature.  See  Code,  §  1003.  Does  the  language 
used  in  section  1045  of  the  Code  express  the  true  intent  of  the  legislature,  or 
was  there  an  inadvertent  omission  of  the  words  "  unlawful  and  willful, "  which 
must  be  supplied  by  construction,  as  was  the  case  in  the  act  of  1868  ?  The  lan- 
guage is  precisely  that  of  the  lievised  Code,  c.  34,  §  72,  and  the  words  "  will- 
fully and  unlawfully"  are  also  omitted  in  the  Revised  Statutes,  c.  34,  §  64. 
It  was  no  oversight  of  the  draughtsman .  The  language  is  absolute,  and  the  act 
prohibited  cannotbe  lawfully  done,  and  therefore  it  was  not  necessary  to  charge 
in  the  indictment  that  it  was  done  '*  unlawfully  and  willfully."  If  done  at  a3, 
it  was  unlawful.  In  indictments  for  keeping  a  gaming  house  at  common 
taw,  and  similar  offenses,  the  precedents  in  Wharton  use  the  word  '^unlawful," 
(see  Precedents,  736  et  seq.;)  but  for  keeping  a  gaming  table  under  an  Ala- 
bama statute,  the  form  is  given  and  the  words  **  willfully  and  unlawfully"  are 
omitted.    (Form  755.) 

We  conclude  that  the  omission  is  not  fatal  under  our  statute*  and  there  is 
no  error. 
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(83  Va.  S25) 

Withers  et  al.  «•  Coles*  Ex'b  et  oJ. 

(Supreme  Court  of  Appeal  of  Virginia,    1888.) 

1.  Judicial  Salbs— CoN7iRMATioir<— Adyjikcb  Bid. 

Where  the  court  refuses  to  aocept  an  advanced  bid  of  80  per  cent,  of  the  prl^e  f o< 
which  certain  land  sold,  and  oonnrms  the  sale,  the  decree  will  be  reversed,  and  a 
resale  ordered.* 
8.  Sakk. 

Upon  an  appeal  to  set  aside  a  conflrmation  of  a  sale  of  land,  on  the  ground  that 
the  court  erred  in  refusing  to  aocept  the  advanced  bid,  an  objection  that  the  record 
fails  to  show  that  anv  money  was  actually  tendered  the  court  for  the  cash  payment 
cannot  be  made  for  the  first  time  in  the  appellate  court. 

HiNTON,  J.  This  is  the  sequel  of  the  case  of  Terry  y.  Coles*  Ex^rSt  re- 
ported in  80  Va.  695.  On  the  former  appeal  the  two  questions  decided  by  the 
court  were, — FirsU  that  the  sale  which  the  circuit  court  had  refused  to  con« 
tirm»  haying  been  made  by  a  court  of  competent  jurisdiction  in  a  pending 
suit,  although  the  court's  agent  was  the  executor,  was  a  judicial  sale;  and, 
second,  that  the  court  had  exercised  a  sound  legal  discretion  in  refusing  to 
confirm  that  sale,  which  was  in  other  respects  fair,  because  $6,000,  the  sum 
bid,  was  proven  to  be  grossly  inadequate.  Wlien  the  case  went  back,  the 
same  tract  of  land  was,  on  the  I6th  day  of  October,  1886,  again  exposed  to 
sale  in  separate  tracts  or  parcels,  when  two  parcels  were  cried  out  to  I.  H. 
Carrington,  tliree  parcels  to  J.  M.  Terry,  and  the  other  parcels  to  J.  C.  Terry. 
Subsequently,  I.  H.  Carrington  having  transferred  his  bids  to  J.  C.  Terry,  the 
entire  tract  was  reported  to  court  as  sold  to  J.  0.  Terry  and  J.  M,  Terry  for 
the  sum  of  ^,810;  whereupon,  and  before  the  sale  was  confirmed,  the  report 
was  excepted  to  by  Mrs.  E.  D.  Withers,  the  residuary  legatee,  because  the  ex- 
ecutor liad  failed  to  comply  with  that  part  of  the  advertisement  which  said 
that  the  land  would  be  offered  as  an  entire  tract,  as  well  as  in  separate  par- 
cels, and  because  of  the  inadequacy  of  the  price.  At  the  same  time  Cuthbert 
Powell,  another  of  the  appellants,  and  the  husband  of  L.  G.  PoweU,  a  legatee, 
filed  an  upset  bid  of  30  per  cent,  advance  upon  each  separate  tract,  and  an 
advance  of  about  80 J  per  cent,  upon  the  entire  tract.  The  court,  however, 
rejected  the  upset  bid,  overruled  the  exceptions  to  the  sale,  and  confirmed  the 
same;  and  thereupon  Mrs.  Withers  and  Cuthbert  Powell,  and  L.  C.  Powell, 
his  wife,  were  allowed  this  s^ppeal.  It  is  insisted  on  behalf  of  the  appellants 
that  the  court  ought  to  have  refused  to  confirm  the  sale,  because  the  price  was 
wholly  inadequate.  On  the  other  hand,  it  is  argued,  and  with  equal  earnest- 
ness, that  conceding,  what  is  denied,  that  the  price  was  inadequate,  that  it  is 
settled  that  inere  inadequacy  of  price  is  not  a  sufiicient  ground  for  setting 
aside  a  sale;  and  in  support  of  tlus  contention  the  appellees  cite  the  cases  of 
Effinger  v.  Ralston,  21  Grat.  430;  Curtis  v.  TAoi/ip^on,  29  G rat.  477;  Brock 
v.  Rice,  27  Grat.  816;  Rottdabush  v.  Miller,  32  Grat.  462. 

Now,  in  discussing  this  subject,  it  should  be  borne  in  mind,  as  was  said  by 
Staples,  J.,  in  Brock  v.  Rice,  supra,  that  all  the  authorities  agree  that  there 
is  a  wide  distinction  between  an  application  to  set  aside  a  sale  after  it  has 
been  approved  by  the  court  and  an  application  to  withhold  a  confirmation. 
For  a  decree  of  confirmation,  like  any  other  judgment  of  a  court,  determines 
the  rights  of  the  parties,  and  rendera  the  contract,  which  up  to  that  was  in- 
complete, complete,  and  accordingly  we  find  it  laid  down,  as  we  would  natur- 
ally expect  to  find  it,  that  a  judicial  sale,  after  it  has  been  confirmed  by  the 
court  which  ordered  it,  **  will  not  be  set  aside  except  for  fraud,  mistalce,  sur- 

1 A  judicial  or  quasi  judicial  sale  will  not  be  set  aside  for  mere  inadequacy  of  price. 
Sigerson  v.  Sigerson,  (Iowa,)  82  N.  W.  Rep.  462;  Frays  Appeal,  (Pa.)  8  AtL  Rep.  586; 
Mead  v.  Conroe,  Id.  874,  and  note.  As  to  what  wiU  mstiiy  setting  aside  such  a  sale, 
see  Hunt  v.  Fisher.  29  Fed.  Rep.  801 :  Fletcher  v.  McGill,  (Ind.)  10  N.  E.  Rep.  651 ;  Bean 
V.  Hoflondorfer,  (Ky.)  2  S.  W.  Rep.  566,  and  note,  and  8  S.  W.  Sep.  188. 
v.5s.E.no.9 — 48 
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piise,  or  otTut  cause  for  which  equity  would  give  like  reli^,  if  the  sale  had 
been  made  by  tlie  parties  in  interest  instead  of  by  the  court."  Berlin  v.  Mel- 
liom,  75  Va.  639.  But  that  before  confirmation  the  contract  is  generally  re- 
garded as  incomplete,  and  entirely  within  the  control  of  the  court  and  the 
bidder,  as  one  who  has  made  a  mere  offer  of  purchase  to  the  court,  through 
the  medium  of  its  agent,  the  commissioner,  which  offer  the  court,  in  the  ex- 
ercise of  a  sound  judicial  discretion,  and  having  regard  to  the  interest  of  the 
parties,  and  the  fairness  and  stability  of  judicial  sales,  may  accept  or  reject, 
as  the  circumstances  of  the  particular  case  may  seem  to  demand.  With  these 
preliminary  remarks  I  proceed  briefly  to  review  the  cases  in  order  to  deter- 
mine what  is  the  actual  state  of  the  law,  in  this  state,  on  this  subject,  at  this 
time.  I  desire  to  observe,  however,  in  passing,  that  a  motion  to  the  court  to 
refuse  a  confirmation  of  sale,  because  of  a  material  advance  in  the  shape  of  an 
upset  bid,  stands  upon  a  different  and  stronger  footing  than  an  application  to 
the  court  to  refuse  confirmation  for  mere  inadequacy  of  consideration,  and 
that  this  difference  seems  not  always  to  have  been  kept  in  view  in  the  adjudged 
cases. 

In  Efflnger  v.  Ralston^  21  Grat.  433,  objection  was  made  to  the  confirma- 
tion of  the  sale  because  of  the  inadequacy  of  the  price,  when  it  was  decreed 
that  the  sale  should  stand  confirmed  unless  Efiinger  should  file,  with  the  clerk 
of  the  court,  bond  with  good  security,  in  the  penalty  of  815,000,  conditioned 
that,  at  the  next  offer  of  tlie  land  for  sale,  he  would  bid  flte  per  cent,  more 
than  the  commissioner  had  sold  the  land  for,  including  costs  of  said  sale.  In 
this  case  Moncure,  P.,  said:  '*To  induce  a  court  to  set  aside  a  sale  fairly 
made  in  pursuance  of  a  decree,  merely  upon  the  ground  of  inadequacy  of 
price,  there  ouglit  to  be  a  decided  preponderance  of  evidence  of  such  inade- 
quacy, even  if  it  be  conceded  that  mere  inadequacy  of  price  is,  in  itself,  a  suf- 
ficient ground  for  setting  aside  such  a  sale,"  thus  intimating  that  it  was,  in 
his  opinion,  doubtful  whether  inadequacy  of  price  alone  was  a  sufficient  rea- 
son for  setting  aside  a  judicial  sale,  but  declining  to  decide  that  it  was  not. 
In  that  case,  however,  the  court  declared  that  English  practice  of  opening  the 
biddings  upon  the  offer  of  an  upset  bid  substantially  prevailed  in  this  state. 

In  Hudgins  v.  Lanier^  23  Grut.  494,  there  was  an  upset  bid  of  0100  advance 
upon  the  price  paid,  which  the  court  held  was  not  a  sufficient  advance  to  jus- 
tify a  resale.  But  in  that  cjise  Staples,  J.,  who  delivered  the  opinion  of  the 
court,  while  answering  the  objection  that  the  coUrt  had  erred  in  decreeing  a 
sale  before  the  difficulties  in  respect  to  the  title  were  removed,  said:  "The 
legal  title  can  at  any  time  be  obtained,  and  there  is  no  reason  to  suppose  that 
any  sacrifice  will  result  from  a  sale  of  the  property  without  it^  The  whole 
subject  is  under  the  control  of  the  circuit  court,  whicJi  will  take  care  not  to 
confirm  a  sale  at  a  grossly  inadequate  pi^e,"  thus  showing  that  in  his  opin- 
ion, at  least,  that  gross  inadequacy  of  price  was  a  sufficient  ground  for  refus- 
ing to  confirm  a  judicial  sale. 

In  Brock  v.  Rice,  27  Grat.  815,  the  doctrine  is  announced  that,  in  judicial 
sales,  the  whole  proceedings  are  in  fieri  before  confirmation;  that  the  action 
of  the  court  must  depend  in  a  large  measure  upon  the  circumstances  of  the 
particular  case,  and  that  the  discretion  of  the  court  must  be  exercised  in  the 
interest  of  fairness,  prudence,  and  with  a  just  regard  to  the  rights  of  all  con- 
cerned. But  in  that  case  no  question  of  opening  the  biddings,  or  of  refusing 
to  confirm  for  inadequacy  of  price,  arose. 

In  Curtis  v.  Thompson,  29  Grat.  477,  Judge  Anderson,  in  which  Chris- 
tian, J.,  concurred,  said:  "I  do  not  think  that  mere  inadequacy  of  price  is 
sufficient  ground  for  setting  aside  a  sale  fairly  made  pursuant  to  a  decree  of 
the  court."  But  note  the  reason,  which  can  have  no  application  to  a  case  like 
the  one  in  hand,  when  no  creditor  in  a  deed  of  trust  is  seeking  to  enforce  his 
rights,  but  where  the  property  is  being  sold  for  the  purpose  of  distributing 
the  proceeds  as  far  as  possible,  in  accordance  with  the  will  of  the  testator 
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lie  says:  ^'The  creditor  is  entitled  to  his  money,  and  to  a  sale  of  the  land  to 
get  it,  according  to  contraott  and  all  that  the  debtor  can  require  is  that  it  shall 
be  sold  for  as  much  as  it  will  bring  in  the  market.  After  his  default  he  is 
not  entitled  to  hold  the  money  and  the  land  too,  which  he  contracted  should 
be  sold  to  pay  the  debt,  because,  in  the  opinion  of  some  of  his  neighbors,  it  is 
worth  a  great  deal  more  than  the  price  at  which  it  was  cried  out."  In  this 
case  Judges  Staples  and  Burks,  while  concurring  in  the  decree,  declared 
tlial  they  "  were  not  prepared  to  say  that  inadequacy  of  price  was  not  suffi- 
cient to  set  aside  a  judicial  sale."  So  in  this  case,  in  which  Judge  Moncure 
did  not  sit,  it  is  properly  made  a  qucere  in  the  syllabus  of  the  reporter  whether 
inadequacy  of  price  alone  is  sufficient  to  set  aside  a  judicial  sale. 

The  next  case  is  Roudahush  v.  Miller^  32  Grat.  464.  In  that  case  Judge 
Anderson,  speaking  for  the  court,  after  saying  that  it  had  never  been  de- 
cided how  far  the  English  practice  had  been  adopted  in  this  commonwealth, 
and  that  it  had  never  been  held  that  for  mere  inadequacy  of  price  the  court 
should  set  aside  the  sale,  used  this  language:  "*  *  *  In  a  proper  case, 
where  it  would  be  just  to  all  the  parties  concerned,  this  court  may  be  under- 
stood as  having  sanctioned  a  practice  in  the  circuit  courts,  in  the  exercise  of 
a  sound  discretion,  of  setting  aside  a  sale  made  by  commissioners  under  a  de- 
cree, and  reopening  the  biddings  upon  the  offer  of  an  advanced  bid  of  suffi- 
cient amount,  deposited  or  well  secured,  and  to  that  extent  the  former  English 
practice  has  been  allowed  in  this  state." 

Berlin  v.  Melhoim,  75  Va.  642,  was  the  case  of  an  upset  bid,  made  by  a  de» 
faulting  purchaser,  at  the  same  term,  but  after  the  confirmation  of  the  sale. 
In  this  case  it  was  not  even  alleged  the  price  paid  by  Berlin  was  inadequate, 
and  tlie  court  held  that  the  mere  offer  of  a  larger  price  by  such  a  purchaser 
was  not  a  good  cause  for  setting  aside  the  sale. 

In  the  next  case,  Hansucker  v.  Walker,  the  court  held  that  the  sale  ought 
to  have  been  set  aside  for  inadequacy  of  price,  and  a  resale  ordered.  In  that 
case  there  was  an  upset  bid  of  10  per  cent,  made  by  a  responsible  party,  but 
the  coui-t  seems  to  have  attached  no  importance  to  that  circumstance,  and  the 
opinion,  after  showing  that  the  price  offered  was  inadequate,  and  barely  ad- 
verting to  the  fact  that  there  was  an  upset  bid,  proceeds:  "It  is  impossible  to 
resist  the  conclusion  that  the  property  was  sold  at  a  grossly  inadequate  price, 
and  that  a  resale  is  necessary  in  justice  to  the  rights  of  the  debtor  and  the 
junior  creditors."    76  Va.  755. 

In  Langyher  v.  Patterson,  77  Va.  473,  the  court  held  that  It  was  error  for 
the  circuit  court  to  set  aside  its  decree  of  confirmation  upon  the  mere  offer  of 
an  advance  bid  of  10  per  cent.,  without  notice  to  the  purchaser,  or  any  of  the 
parties  to  the  suit,  and  without  even  a  suggestion  that  the  price  for  which  the 
land  sold  was  inadequate. 

From  this  review  of  the  cases,  taken  in  connection  with  the  resolution  of 
this  court  in  this  case,  on  the  former  appeal,  we  think  it  may  be  seen  that 
while  no  test  of  adequacy  can  be  found  which  will  apply  to  all  cases,  and  while 
it  is  apparent  that  this  court  is  adverse  to  refusing  a  confirmation  of  a  sale 
merely  on  the  ground  of  inadequacy  price,  yet  that  it  will  always  do  so,  where 
the  inadequacy  is  so  gross  that  a  confirmation  of  the  sale  will  result  in  asacri- 
fice  of  the  property.  And  we  think  it  equally  clear  that  it  will  ordinarily  set 
aside  the  sale,  and  open  the  biddings,  at  any  time  before  confirmation,  upon 
the  offer  of  a  substantial  upset  bid.  These  principles  are  decisive  of  this  case; 
for,  waiving  all  questions  as  to  the  adequacy  or  inadequacy  of  the  price  bid, 
it  is  perfectly  clear  that  the  offer  of  so  large  an  advance  bid  as  30  per  cent,  of 
the  price  for  which  the  land  sold,  made  a  resale  necessary  in  justice  to  Mrs. 
Powell  and  Mrs.  Withers,  whose  legacies  will  otherwise  be  entirely  lost  to 
them.  It  is  suggested,  however,  that  it  nowhere  appears  in  the  record  that 
any  money  was  actually  tendered  to  the  court  for  the  cash  payment,  and  that 
no  bonds  w^ith  security  were  offered  for  the  deferred  payments.    But  to  this 
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objection  we  attach  but  slight  importance.  It  was  not  made  in  the  court  be- 
low, and  it  comes  too  late  now.  Had  it  been  made  there,  it  would  doubtless 
have  been  at  once  removed  by  the  actual  production  in  court  of  the  bonds  for 
Lhe  deferred  payments  and  the  money  for  the  cash  payment.  The  court  below 
evidently  regarded  this  as  a  bona  fide  offer  of  an  upset  bid,  which  it  refused 
to  entertain,  and  it  should  be  so  treated  upon  this  appeal. 

Upon  the  whole,  we  think  it  clear  that  the  property  was  not  sold  for  any- 
thing like  its  value;  but,  without  deciding  that  the  inadequacy  was  sufficient 
to  justify  a  resale  on  that  ground,  we  do  decide  that  the  court  erred  in  not  ac- 
cepting the  upset  bid,  and  that  for  that  error  the  decree  must  be  reversed,  and 
the  cause  remanded;  in  order  that  a  resale  may  be  had. 


(84  Va.  586) 

Todd  o.  Galleoo  Mills  Manuf'g  Go. 
{SwprefM  Court  of  Appeals  of  Virginia*    March  8, 1888.) 
1.  Judicial  Sales— Confibmation—Agrebment  for— Advance  Bid. 

At  an  auction  sale  of  the  real  estate  of  an  insolvent,  the  first  mortgage  bondhold- 
ers, representing  less  than  half  the  preferred  liens,  agreed  with  plaintiff  that  they 
would  let  the  property  go  at  $120,000.  unless  there  was  a  higher  bid  from  some  other 
quarter,  and  would  not  Did  over  that  amount,  if  plaintiff  would  go  to  that  limit,  and, 
if  it  should  be  knocked  down  to  him,  they  would  ask  the  court  to  confirm  the  sale; 
and  in  accordance*  with  this  agreement  the  property  was  knocked  down  to  the  plain- 
tiff at  that  price.  Held,  that,  an  advance  of  $12,000  having  been  filed  by  one  not  a 
party  to  the  agreement,  it  was  proper  for  the  chancery  court  to  refuse  to  confirm 
the  sale. 
a.  Appeal— When  Libs— Jcdicial'Sales— Refusal  to  Confirm. 

Under  the  laws  of  Virginia,  any  party  aggrieved  has  a  right  of  appeal  from  the 
decision  of  the  oourt  of  chancery  m  refusing  to  confirm  a  sale,  and  oraering  a  resalei 
8.  Same— Refusal  to  Grant— Effect. 

When  the  decree  of  the  chancery  court  is  ri^ht  on  the  merits,  it  will  not  be  re- 
versed for  the  refusal  of  said  court  to  suspend  its  decree  and  allow  an  appeal;  the 
appeal  having  been  promptly  granted,  and  heard  in  the  appellate  court. 
Richardson,  J.,  dissenting. 

Appeal  from  chancery  court  of  Bichmond. 

This  suit  was  a  creditors'  bill  by  Charles  L.  Todd  to  subject  the  properly  of 
the  Gallego  Mills  Manufacturing  Company,  an  insolvent  concern,  to  the  pay- 
ment of  the  debts  of  the  company.  A  sale  of  the  property  was  decree^,  and 
at  such  sale  said  Todd  was  the  highest  bidder;  but  an  upset  bid  of  10  per  cent, 
was  filed*  and  the  court  of  chancery  refused  to  confirm  the  sale.  From  this 
decision  plaintiff  appeals. 

R,  O,  Scott,  E.  N.  Cannon,  and  Meredith  &  Coeke,  for  appellant.  Ouy  dk 
Gillian  and  Fegram  &  Stringfellow,  for  appellee. 

Laoy,  J.  This  is  an  appeal  from  a  decree  of  the  chancery  court  of  Rich- 
mond city,  rendered  on  the  28th  day  of  May,  1887.  The  suit  was  a  creditors* 
bill  to  subject  the  property  of  the  Gallego  Mills  Manufacturing  Company  to 
the  payment  of  the  debts  of  the  company,  an  insolvent  concern.  The  debts 
aggregated  ^542,146.34,  while  the  assessed  value  of  the  real  estate  is  reported  as 
$205,835,  without  a  lot  known  as  the  "Rutherford  Mills  Lot,"  lying  outside 
the  city  of  Richmond,  in  the  county  of  Henrico,  the  assessed  value  of  which 
Is  not  stated,  but  which  was  knocked  down  by  the  auctioneer  at  the  sale  or- 
dered by  the  court  at  the  price  of  $2,470.  The  fixtures,  machinery,  and  good- 
will and  furniture  being  stated  at  $21,857.26,  together  with  debts,  notes,  open 
accounts,  etc.,  aggregating  the  sum  of  $61.6()0.10,  the  total  assets  of  the  com- 
pany, if  all  debts  should  be  realized,  amount  to  only  $267,435.10.  A  sale  was 
decreed  by  the  court  of  all  the  real  property  of  the  company,  and  aggregated, 
when  sold  in  seperate  lots,  flour-mill,  corn-mill,  warehouse,  the  foundation 
walls  for  new  mill,  etc.,  the  sum  of  $102,465.50.  When  offered  as  a  whole, 
the  same  brought  $120,000;  this  sale  taking  place  April  20,  1887.    On  May 
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4th  following,  an  upset  bid  was  filed  with  the  oourt*s  commissioners,  offering 
$182,000;  and,  the  brands  having  been  sold  on  the  20th  of  April  at  $7,250, 
the  same  person  offered  $7,975  for  the  said  brands,  and  filed  satisfactory  secur- 
ity to  guaranty  the  said  upset  bids.  The  commissioners  reported  to  the  court 
that  the  appellant,  Charles  L.  Todd,  had  made  the  highest  bid  which  could  be 
obtained  on  the  day  of  sale,  but  that  subsequently  Qen.  Joseph  B.  Anderson 
had  filed  an  upset  bid,  which  was  also  reported  as  stated  above.  Tlie  pur- 
chaser of  the  brands  was  reported  as  desirous  of  withdrawing  his  bid  for  rea-* 
sons  stated,  and  thereupon  Charles  L.  Todd  filed  an  upset  bid  for  the  brands, 
Charles  L.  Todd  insisted  on  his  rights,  as  purchaser,  to  have  the  property  at 
his  bid,  notwithstanding  the  upset  bid  of  Gen.  Anderson,  and  much  testimony 
was  taken  on  both  sides  as  to  the  value  of  the  property*  the  circumstances  of 
the  sale,  ete.  The  cause  coming  on  to  be  heard  upon  the  motion  to  confirm 
the  sale  to  Todd,  the  chancery  court  declined  to  confirm  the  same  to  Todd,  but 
ordered  a  resale  to  be  made,  taking  the  upset  bid  of  Gen.  Anderson  as  a  basis, 
and  releasing  Todd  from  his  bid,  and  decreeing  to  him  his  expenses  in  exam- 
ining the  title,  etc.  Todd  thereupon  moved  for  a  suspending  order,  to  enable 
him  to  apply  for  an  appeal  to  this  court,  witliout  prejudice  to  his  rights  in  the 
mean  time;  but  this  motion  the  court  overruled,  and  ordered  the  dale  to  pro- 
ceed under  the  court^s  decree  without  delay.  Whereupon,  the  record  being 
quickly  copied,  an  appeal  was  allowed  to  this  decree  (which  was  rendered  on 
the  28th  day  of  May,  1887)  on  the  7th  of  June,  1887,  by  one  of  the  judges  of 
this  court.  The  appetil,  however,  was  not  made  effectual  by  supeisedeas  bopd, 
so  as  to  stop  proceedings  in  the  court  below,  and  it  was  intimated  at  the  bar 
here  that  the  resale  had  taken  place,  and  that  Todd  had  again  become  the  pur- 
chaser at  a  higher  price;  but  nothing  of  this  appears  in  the  record,  and  we 
will  consider  the  question  as  it  appeared  in  the  chancery  court  when  the  ap- 
peal was  allowed. 

The  question  for  us  to  consider  and  decide,  then,  is  whether  the  chancery 
court  erred  in  refusing  to  confirm  the  sale  to  Todd^  and  directing  a  resale  on 
the  basis  of  the  upset  bid;  the  said  upset  bid  being  a  substantial  advance  of  10 
per  cent.,  or  $12,000,  on  the  real  property  alone.  That  the  course  pursued  by 
the  chancellor  was  the  usual  course,  and  was  in  accordance  with  the  unbroken 
line  of  authorities  in  this  state,  is  or  must  be  conceded.  There  is  no  case  to 
be  found,  in  tliis  state  certainly,  where  this  practice  has  been  overruled  by 
this  court.  The  English  practice,  before  the  act  known  as  "The  Sale  of  Land 
by  Auction  Act,"  passed  in  1867,  (30  &  31  Vict.  c.  48,  §  7,)  in  making  judi- 
cial sales,  was  to  open  the  biddings,  and  to  allow  a  person  to  offer  a  larger 
price  than  the  reported  highest  bid,  and  upon  such  offer  being  made,  and  a 
proportionate  deposit  paid  in,  to  direct  a  resale  of  the  property;  and  this  was 
allowed  upon  an  advance  of  price,  even  after  confirmation  of  the  sale  re- 
ported. Ten  per  cent,  upon  small  sums,  and  less  upon  large  sums,  was  con- 
sidered a  sufficient  advance  to  open  the  biddings.  As  is  set  forth  by  Lord 
Eldon  in  Andrews  v.  Emerson^  7  Ves.  420,  and  in  White  v.  Wilson,  14  Ves. 
151,  and  in  Brooks  v.  Snaith,  3  Yes.  &  B.  144,  he  opened  the  biddings  upon 
an  advance  of  5  per  cent.  As  was  said  by  Judge  Moncure  in  Effinger  v.  RaU 
ston,  21  Grat.  437:  "Such  are  some  of  the  rules  of  the  English  practice  on  this 
subject ;  and  the  same  practice  and  rules,  substantially,  exist  in  this  state. "  In 
this  state,  whether  the  court  will  confirm  a  sale,  depends  in  great  measure 
upon  the  particular  circumstances  of  each  case.  The  court,  in  acting  upon  a 
report  of  sale,  does  not  exercise  an  arbitrary,  but  a  sound  legal  discretion, 
in  view  of  all  the  circumstances.  It  is  to  be  exercised  in  the  interest  of  fair- 
ness, prudence,  and  with  a  due  regard  to  the  rights  of  all  concerned.  Brock 
V.  Rice,  27  Grat.  816;  Taylor  v.  Cooper,  10  Leigh,  317;  Daniel  v.  Leitch,  13 
Grat.  195;  Roudahush  v.  Miller,  32  Grat.  454;  Berlin  v.  Melhom,  75  Va.  639; 
Hansucker  v.  Walker,  76  Va.  755;  Langyher  v.  Patterson,  77  Va.  470;  Ef- 
finger V.  Kenney,  79  Va.  553;  Coles  v.  Terry,  80  Va.  695;  Withers  v.  Coles, 


Digitized  by 


Google 


678  80UTHi£AST£BN  REPOBTiSR.  [VSL. 

ante,  673.  After  a  Judicial  sale  has  been  confirmed  by  the  court,  it  will  not 
be  sel  aside,  except  for  good  cause  shown;  and  the  action  of  the  court  in  set- 
ting aside  a  sale  once  coafirmed  upon  anjbut  the  most  substantial  reasons,  of 
which  a  higher  bid  has  been  held  not  to  be  one,  has  been  held  in  this  court  to 
be  error,  for  which  the  decree  would  be  reversed.  Langyher  v.  Patterson, 
supra,  Berlin  v.  Melhom,  supra,  but  in  that  case  the  decision  was  grounded 
on  special  circumstances.  But  the  case  stands  upon  different  principles  where 
the  application  is  to  withhold  confirmation.  "A  decree  of  confirmation  is  a 
judgment  of  the  court,  which  determines  the  rights  of  the  parties.  Such  a 
decree  possesses  the  same  force  and  effect  of  any  other  adjudication  by  a 
court  of  competent  jurisdiction.  But  before  confirmation  the  whole  proceed- 
ing is  in  fieri,  and  under  the  control  of  the  court.  Until  then  the  accepted 
bidder  is  not  regarded  as  the  purchaser.  His  contract  is  incomplete,  and  he 
acquires  by  Jiis  bid  no  independent  right  to  have  it  perfected. "  Judge  St  apices  . 
in  Brock  v.  Rice,  supra;  Coles  v.  Terry,  sux^ra. 

The  foregoing  principles  are  well  settled,  and  I  do  not  consider  that  they 
are  at  ail  denied  nor  controverted  here.  While  the  English  practice  has  not 
been  so  far  adopted  in  some  of  the  other  states,  it  has  been  substantially  so 
adopted  here.  The  court  selling  to  satisfy  debts  has  always  proceeded  upon 
the  principle  that  it  was  just  to  cause  the  property  to  bring  as  mucli  as  pos- 
sible for  the  benefit  of  all  concerned, — the  creditor,  to  the  extent  of  his  claim; 
the  debtor,  to  the  extinguishment  of  his  liability  so  far  as  the  property  would 
go.  A  fair  and  just  price  alone  could  justify  a  court  in  disposing  of  property 
within  its  jurisdiction, — a  fair  and  just  price,  all  things  considered;  that  is, 
all  the  attendant  circumstances  having  been  duly  regarded.  It  may  be  said 
that  after  full  notice,  an  open  sale  fairly  conducted,  in  the  face  of  such  com- 
petition as  can  be  attracted,  the  highest  bid  which  is  made  is  a  fair  and  just 
criterion  of  the  value  of  the  property  at  that  time;  and  so,  after-stated  opin- 
ions, affidavits  of  undervalue,  etc.,  are  regarded  with  but  little  favor,  and  es- 
timated as  of  light  weight,  in  the  presence  of  the  fact  established  by  the  auc- 
tion and  its  results.  And  if,  in  tins  case,  the  persons  in  attendance  at  the 
sale  on  the  20lh  of  April,  1887,  had  presented  no  better  evidence  of  under- 
value than  such  opinions  and  affidavits,  it  is  quite  likely  that  the  sale  would 
have  been  confirmed  to  Todd  at  his  bid  of  $120,000,  and  the  matter  would  have 
ended  there.  But  before  the  court  had  an  opportunity. to  act,  before  the  sale 
was  reported  to  the  court,  another  person  offered  a  substantial  advance  of 
812,000,  which  was  satisfactorily  secured.  There  was  then  before  the  court 
no  question  as  to  the  inadequacy  of  price  to  be  determined.  One  hundred  and 
thirty-two  thousand  dollars  was  offered  for  the  same  property,  under  the  same 
circumstances,  and,  so  far  as  the  court  was  concerned,  at  the  same  time,  for 
property  which  the  purchaser  claimed  the  right  to  buy  and  have  conveyed  to 
him  at  $120,000. 

If  this  case  Is  to  be  reversed  in  the  interests  of  the  appellant,  and  the  decree  of 
the  chancery  court  of  Richmond  refusing  confirmation  at  the  price  of  $120,000, 
and  directing  a  resale  on  the  basis  of  $132,000  as  a  starting  point,  it  must,  as 
is  conceded  on  all  hands,  be  because  of  the  special  circumstances  of  this  ease. 
The  circumstances  relied  on  to  maintain  the  claim  of  the  appellant,  Todd,  to 
have  the  property  conveyed  to  him  at  his  bid  of  $120,000,  which  was  the  high- 
est bid  at  the  auction  sale,  are  not  controverted,  and  are  substantially  as  fol- 
lows: The  appellant,  Todd,  was  the  lessee  of  the  corn-mill,  and,  as  a  pros- 
pective bidder  for  this,  was  admitted  to  a  conference  held  before  the  sale  be- 
tween the  court's  commissioners  and  some  of  the  creditors;  these  being  some 
of  the  creditors  secured  by  the  deed  of  December  22,  1873,  amounting  to 
$221,168.05,  and  constituting  the  second  class  of  secured  creditors.  The  first 
class  being,  however,  small  in  amount,  these  are  referred  to  in  the  record  as 
the  preferred  creditors.  To  pay  them  in  full,  the  property  had  to  bring,  not 
only  the  $221,108.05,  but,  in  addition,  $27,442.73,  making  $248,610.78.    Of 
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the  class  secured  by  this  lien  by  the  deed  of  December  22, 1873,  the  New  Bed- 
ford Bank  of  Massachusetts  was  present,  by  cashier  and  attorney.  Mr. 
Thomas  Potts,  and  Mr.  Charles  Stokes,  one  of  the  administrators  of  A.  Y. 
Stokes'  estate,  were  also  present.  The  lien  of  the  New  Bedford  Bank  was 
396.970.60;  Potts,  Stokes  &  Co.,  $2,000.11;  the  estate  of  A.  Y.  Stokes  held 
$64,684.69;  and  there  are  six  legatees  under  the  will.  Todd  urged  a  sale  in 
parcels ;  the  above-named  creditors  urged  a  sale  of  the  property  as  a  whole. 
The  commissioners  decided  to  offer- it  first  in  parcels,  reserving  the  right  to 
then  offer  it  as  a  whole.  This  course  was  followed.  In  lots  or  parcels  it 
brought  in  the  aggregate  $102,465.50.  During  the  crying  of  the  last  but  one 
parcel,  Mr.  Todd,  **in  a  spirit  of  raillery,  approached  Mr.  Clitford,  the  attor- 
ney for  the  Bank  of  Commerce,  the  New  Bedford  Bank,  and  told  him,  •  To 
show  his  good  faith,  he  ought  to  bid  on  them,  [the  three  lots,  constituting 
the  last  but  one  parcel  offered.]'  Mr,  Clifford  then  said,  'Mr.  Todd,  why 
can't  we  arrange  this  matter  between  ourselves? '  Mr.  Todd  said,  promptly 
and  frankly,  that  he  was  willing  to  join  with  them  in  the  purchase  of  the 
flour-mill  if  they  would  let  him  have  the  corn-mill  already  knocked  out  to  him 
at  the  price  he  had  bid.  Mr.  Clifford  said:  *  No.  no;  we  don't  want  any  of  it. 
We  prefer  now  to  meet  our  loss,  wipe  our  hands  of  it,'  etc.  Mr.  Todd  then 
asked  him  what  proposition  he  would  make.  Mr.  Clifford  reflected  slightly, 
and  said,  if  the  property  as  a  whole  would  bring  $125,000,  he  would  be  wil- 
ling to  let  it  go.  Mr.  Todd  declined  this,  but  said  to  Mr.  Clifford  that  if  he 
and  his  associates  of  the  first  mortgage  bondholders  would  agree  to  let  it  go 
at  $120,000,  unless  there  was  a  higher  bid  from  some  other  quarter,  and  would 
not  bid  against  him  over  that  sum,  he  would  agree  to  go  to  that  limit.  The 
first  mortgage  bondholders  there  present — the  representative  of  the  New  Bed- 
ford Bank,  Mr.  Potts,  and  Mr.  Stokes — conferred  together,  and  agreed  that, 
so  far  as  they  were  concerned,  they  would  permit  the  property  to  be  sold  at 
$120,000,  if  no  greater  price  could  be  obtained;  and,  if  it  should  be  knocked 
out  to  Todd  at  that  price,  they  further  agreed,  at  Mr.  Todd's  request,  that 
they  would  unite  in  a  petition  to  the  court  that  the  sale  should  be  confined  to 
him.  In  accordance  with  this  agreement,  Mr.  Todd  did  run  the  property  up 
to  $120,000,  and  it  was  knocked  down  to  him  as  a  whole  at  that  price."  By 
a  paper  writing  bearing  date  the  23d  of  April  following,  the  cashier  of  the 
New  Bedford  Bank,  Thomas  Potts,  Charles  P.  Stokes,  and  W.  B.  Brooks  re- 
quested of  the  court  confirmation  of  the  sale,  and,  when  Mr.  Potts  forwarded 
this  paper  to  New  Bedford  for  the  cashier's  signature,  he  wrote  him  as  fol- 
lows: "Richmond,  Va.,  April  23,  1887. 

"Dear  Sir:  I  inclose  a  paper  which  Mr.  Todd  desires  us  to  sign,  in  ac- 
cordance with  our  promise.  I  have  left  a  blank  space  for  your  bank.  No  up- 
set bid  has  been  made  as  yet.  If  any  is  made,  the  court  will  consider  it,  and 
this  paper  then  would  be  of  no  service.  Please  return  to  me,  so  that  I  can 
hand  to  Mr.  Todd." 

Two  numerously  signed  petitions  in  the  record  show  that  the  third-class 
creditors,  and  the  creditors  holding  the  flt)ating  or  unsecured  debts,  asked  for 
confirmation  to  Mr.  Todd  at  $120,000.  These  are  dated  May  6. 1887.  On  the 
9th  of  May,  Gen.  Anderson  perfected  and  filed  his  bid  of  $132,000,  with  se- 
curity. Mr.  Potts  testifies  in  the  cause,  having  been  called  as  a  witness  by 
Mr.  Todd,  and  claims  that  his  agreement  with  Mr.  Todd  was  as  Mr.  Todd 
says.  "The  first  mortgage  bondholders  would  agree  to  let  it  go  at  $120,000, 
unless  there  was  a  higher  bid  from  some  other  quarter,  and  would  not  bid  be- 
yond that  sum,  he  agreeing  to  that  limit. "  Mr.  Stokes  testifies  that  he  agreed, 
for  himself  only,  that  he  would  not  be  connected  in  anyway  with  a  combina- 
tion formed  by  the  creditors  to  bid  against  him  (Todd)  beyond  $120,000;  that 
he  considers  the  price  inadequate,  and  that  he  certainly  does  not  recommend 
a  coufirmation,  since  $132,000  has  been  offered  from  another  quarter;  that  he 
did  not  understand  on  the  day  of  sale  that  he  agreed  to  ask  confirmation  of 
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the  sale  if  more  should  be  offered  by  some  one  else;  that  when  he  signed  the 
paper,  on  the  23d  of  April,  asking  confirmation  to  Todd,  he  read  the  letter  of 
Potts  to  the  cashier  of  the  New  Bedford  Bank,  set  put  above,  and  signed  it 
with  that  understanding, — ^that  is,  that,  if  an  upset  bid  should  be  offered,  the 
paper  should  go  for  nothing. 

The  testimony  of  Mr.  Todd,  as  well  as  that  of  Potts  &  Stokes,  shows  that 
while  nothing  was  said  about  an  upset  bid  on  the  20th  of  April,  at  the  auction 
of  the  property,  that  the  agreement,  in  substance  and  fact,  was  that  the  tirst 
motlgage  bondholders  would  let  the  property  go  at  $120,0(X)  to  Mr.  Todd,  un- 
less there  was  a  higher  bid  from  some  otlier  quarter,  that  is,  that  they  would 
not  combine  together,  nor  with  others,  to  bid  more;  and,  unless  there  ,was  a 
higher  bid  from  some  other  quarter,  they  would  ask  for  the  confirmation  of 
the  sale.  An  upset  bid  from  Gen.  Anderson  was  a  higher  bid  from  some  other 
quarter:  and  the  note  of  Potts  to  Talman,  cashiers,  shows  that  an  upset  bid 
was  looked  upon  as  a  possibility,  three  days  after  the  sale,  and  before  Gen.  An- 
derson made  his  bid.  The  very  terras  of  the  agreement,  as  stated  by  Mr.  Todd 
himself,  are  broad  enough  to  cover  an  upset  bid  made  before  the  court  was 
called  upon  to  act  in  the  matter.  And  Mr.  Potts  and  Mr.  Stokes  both  assert 
that  their  understanding  of  the  matter  was  that  an  upset  bid  from  some  other 
quarter  would  be  considered  by  the  court.  While  we  do  not  mean  to  decide 
any  question  not  in  submission  in  this  case,  upon  the  evidence  before  us  we 
think  there  is  no  ground  whatever  to  assert  that  these  gentlemen  perpetrated 
any  fraud  on  Mr.  Todd,  as  was  so  earnestly  claimed  at  bar,  and  that  the  court 
enabled  them  to  do  it.  The  court  was  no  party  to  this  agreement  in  any  way, 
whatever  it  was.  As  the  vender,  the  court  was  bound,  in  justice  to  all,  to 
consider  the  upset  bid.  Such  bids  are  not  unusual,  but  frequently  occur,  are 
recognized  by  the  courts,  and  all  others  having  concern  with  judicial  sales, 
having  often  been  the  subject  of  judicial  consideration.  Mr.  Todd  doubtless 
knew  their  nature  and  opportunity  about  as  well  as  Mr.  Potts  and  Mr.  Stokes* 
or  even  Gen.  Anderson,  for  it  appears  by  this  record  that  when  he  thought 
proper  he  could  and  did  file  an  upset  bid  himself  for  the  brands.  He  appears 
to  have  been  under  no  obligation  not  to  do  it;  neither  was  Gen.  Anderson. 
But  if  Mr.  Todd  wished  Mr.  Clifford  and  Mr.  Potts  and  Mr.  Stokes  to  do  him 
the  favor  to  promise  to  let  him  have  the  property  at  but  little  more  than  one- 
half  of  its  assessed  value  upon  a  cash  valuation  for  taxation,  no  matter  how 
much  more  anybody  else  might  offer  to  pay,  why  not  propose  that,  and  get 
their  assent?  There  are  two  answers  to  this:  Firsts  Messrs.  Clifford,  Potts, 
and  Stokes  could  not  be  brought  to  tliat  point;  secondly,  Mr.  Todd  himself 
would  not  have  asked,  and  would  not  have  accepted,  such  a  concession  at  the 
hands  uf  any  person.  But  if  such  an  agreement  had  been  made  between  these 
gentlemen  then  and  there,  and  the  property  had  gone  higher  at  the  auction,  the 
agreement  would  have  been  a  vain  thing.  Messrs.  Clifford,  Potts,  and  Stokes 
were  not  making  a  sale,  nor  were  they  attending  a  sale,  of  their  own  property 
simply.  There  are  other  rights  to  be  considered  besides  theirs.  This  was  all 
well  known  to  these  gentlemen,  and  so  they  did  not  agree  that  Mr.  Todd  was 
to  have  the  property  in  any  event  at  $120,000;  but  according  to  the  statement 
of  them  all,  he  was  to  have  it  at  that,  if  there  was  no  higher  bid  from  some 
other  quarter;  that  is,  these  creditors  who  could  buy  it  at  that  price,  and  by 
their  purchase  contract  no  debt  except  to  themselves,  agreed  not  to  bid  more 
than  that  for  it,  but,  as  far  as  they  were  concerned,  to  let  it  go  at  that.  They 
did  let  it  go  at  that.  They  have  bid  no  more  for  it;  but,  there  being  a  "higher 
bid  from  some  other  quarter,"  they  claim  to  be  under  no  obligations  to  insist 
on  the  court's  selling  the  property  for  less  to  Mr.  Todd  or  anybody  else.  But 
if  they  did,  and  if  they  were  bound,  as  Mr.  Todd  claims,  to  ask  for  confirma- 
tion to  him  at  $12,000  less  than  somebody  else  offers,  they  could  not  conclude 
the  rights  of  other  people  against  their  consent. 

Suppose  it  be  conceded  that  the  property  can  never  bring  more  than  enough 
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to  pay  off  the  first  and  second  liens,  and  that  the  scores  of  creditors  of  the 
third  class  and  fourth  class,  who  petition  so  earnestly  for  a  confirmation  at 
the  lowest  bid  before  the  court,  can  never  have  any  interest  in  the  matter.  We 
must  remember  that  the  first  and  second  liens  aggregate  8248.610.78.  If 
Charles  Stokes  represented  only  his  own  individual  interest  in  his  charactez 
as  bidder  or  other  transactions  at  this  auction  sale, — and  this  he  himself  dis- 
tinctly proves,  and  he  is  not  contradicted, — ^thenthe  debt  represented  by  them 
Aggregated  only  $109,970.60,  or  about  that  sum ;  and  this  wtis  less  than  half 
of  the  preferred  liens.  Upon  what  principle  could  the  chancery  coui-t  have 
refused  a  bid,  made  according  to  the  established  forms  of  law,  of  $132,000, 
and  accept  one  of  $120,000?  If  the  court  had  done  this,  and  the  creditors  or 
the  GalJego  Mills  Manufacturing  Ck)mpany  had  appealed  from  such  decree,  this 
court  must  have  reversed  the  decree,  or  have  overruled  all  the  cases  in  this 
state  upon  this  subject.  All  the  cases  agree  that  the  court  .must  sell  at  the 
best  price  obtainable;  and  when  a  substantial  upset  bid,  well  secured  and  safe, 
for  10  per  cent,  advance  is  put  in  before  confirmation,  it  is  as  much  a  valid 
bid  as  if  made  at  the  auction.  This  is  the  settled  law  of  this  court,  and  will 
doubtless  so  remain  until  the  legislature  shall  provide  by  law,  as  has  been  done 
by  the  English  parliament,  that  *' the  highest  bona  ^6  bidder  at  a  sale  by  auc- 
tion of  land  under  an  order  of  the  court,  provided  he  has  bid  a  sum  equal  to 
or  higher  than  the  reserved  price,  if  any,  will  be  declared  or  allowed  the  pur- 
chaser," unless  in  a  case  of  fraud  or  improper  management  of  the  sale,  etc. 
But  when  there  was  a  reserved  price,  as  there  doubtless  would  be  under  such 
a  law,  so  great  a  sacrifice  as  this  would  be  unlikely;  for,  as  we  have  said,  tliis 
property  is  assessed  as  to  the  realty  (including  the  sale  at  auction  offer  for  the 
liutherford  lot)  at  $208,305,  to  which  $21,857.26  must  be  added  for  the  ma- 
chinery  in  the  mills,  and  $120,000  is  but  little  more  than  one-half  of  its  as- 
sessed value  upon  a  cash  basis  for  taxation.  But  it  is  urged  that  at  least  95 
per  cent,  of  the  purchase  price  will  go,  and  therefore  the  advance  will  in  like 
manner  go,  to  the  parties  who  agre^  with  Todd.  But  how  can  this  be  deter- 
mined to  be  so?  Twelve  thousand  dollars  more  is  offered,  and  the  resale  states 
at  that  the  court  could  not  know  or  determine  beforehand  how  much  more  it 
would  bring  at  the  resale;  and  the  only  way  to  determine  this  was  by  the  re- 
sale which  the  court  ordered  and  decreed.  But  it  is  said  Gen.  Anderson  was  at 
the  auction  sale.  It  is  proved  that  he  was  present  a  part  of  the  time  w^hile  the 
sale  of  the  separate  parcels  was  going  on,  and  was  not  present  at  the  sale  of 
the  whole. 

The  error  assigned  as  to  the  action  of  the  court  below  in  refusing  a  suspen- 
sion of  the  decree,  in  order  to  allow  the  appellant  to  apply  for  an  appeal,  will 
be  briefly  considered.  This  action  of  the  court  was  plainly  erroneous;  it  was 
directly  in  violation  of  the  statute.  Section  4,  c  178,  Code.  The  court  says  that 
it  did  not  consider,  under  the  decided  cases,  that  the  party  had  any  right  to 
an  appeal;  but  this  was  a  question  which  the  chancery  court  had  no  authority 
to  decide.  It  was  a  question  to  bede);ermined  in  the  appelliite  court  only,  and 
in  such  a  case  the  right  of  appeal  is  undoubted.  The  discretion  vested  in 
the  court  ordering  the  sale  is  always  subject  to  review  in  the  appellate  couit. 
It  is  not  an  arbitrary  discretion,  but  a  judicial  discretion,  which  must  be  ex- 
ercised reasonably  and  justly;  and  any  party  who  may  think  himself  aggrieved 
by  the  decree  against  him  may  apply  for  an  appeal  to  this  court.  But  in  this 
case  no  injury  was  caused  to  the  appellant  by  this  action  of  the  chancery  court; 
his  appeal,  nevertheless,  having  been  promptly  granted,  and  duly  heard  in 
this  court.  It  is  not  such  error,  therefore,  for  which  this  court  should  revei*se 
the  decree  of  the  court  below,  which  is  plainly  right  oA  the  merits. 

The  decree  of  the  chancery  court  appeal^  from  will  therefore  be  affirmed. 

liiciiARDSON,  J.,  dissenting.    Hinton,  J.,  concurring. 
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(84  Va.  603) 

BoANOES  Nat.  Bank  9.  Farmers'  Nat.  Bane. 
(Supreme  Court  of  Appeals  of  Virginia.    March  8, 1838.) 

1.  Pbaudulent  Convbtanoes — Suit  to  Sbt  Aside— Default— Disolaimbb — Decree. 
A  debtor  conveyed  certain  real  estate  to  his  brother-in-law.  Plaintiff  filed  a  bill 
to  set  aside  the  deed  as  fraudulent  and  void,  and  to  establish  a  lien  on  the  property 
for  a  debt  due  on  a  note,  with  homestead  exemption  waived,  made  pavable  to  the 
debtor,  and  discounted  by  the  bank.  Heldy  that  where  the  debtor  made  no  answer 
to  the  bill,  and  his  grantee  after  decree,  but  during  the  term,  filed  a  disclaimer  to 
the  land,  a  decree  in  accordance  with  the  prayer  of  plaintiff's  bill  was  properly  ren- 
dered. 

3.  Equity— Decree— Reheabing — New  Parties. 

It  is  error  after  decree  granted  to  allow  new  parties,  at  the  next  term,  to  file  pe- 
tition for  rehearing,  they  neither  assigning  any  error  in  law,  or  averrin«r  newly- 
discovered  evidence. 

Appeal  from  circuit  court,  Roanoke  county. 

The  Farmers'  National  Bank  of  Salem,  complainant,  filed  a  bill  against  £. 
(x,  McClanahan  and  wife,  and  8.  G.  Hurt,  to  set  aside  a  deed  to  Hart,  and 
for  a  lien  on  the  land  conveyed  in  favor  of  a  debt  due  plaintiff  by  McClana- 
han. After  judgment  in  favor  of  plaintiff,  the  Uoanoke  National  Bank  and 
W.  J.  Neighbors  applied  for  and  obtained  a  rehearing,  alleging  a  trust  in  their 
favor.  Judgment  was  rendered  in  favor  of  plaintiff  in  rehearing,  and  the 
Boanoke  National  Ba^k  and  Neighbors  appeal. 

Fauntleroy,  J.  This  cause  comes  here  on  appeal  of  the  Roanoke  National 
Bank  and  of  William  F.  Neighbors,  appellants,  against  the  Farmers'  National 
Bank  of  Salem,  appellee,  from  a  decree  of  the  circuit  court  of  the  county  of  Roan- 
oke, rendered  at  its  April  term,  1886,  in  a  suit  tlterein  pending  styled  the  Farm- 
ers' National  Bank  of  Salem,  Complainant^  v.  j^.  Q,  McClanahan  and  oth- 
era,  Dtfendanta,  The  facts  disclosed  by  the  record  are  as  follows:  The 
Farmers*  National  Bank  of  Salem  (appell^je  here)  held  a  negotiable  note,  dated 
the  23d  of  September,  1884,  drawn  by  F.  Rorer  for  $5,400,  payable  to  E.  G. 
McClj^nahan  or  order,  at  the  said  bank,  60  days  after  date,  with  waiver  of 
homestead.  This  said  note  was  indorsed  by  E.  G.  McClanahan.  It  was  not 
paid  at  maturity  and  Wiis  duly  protested  25th  November,  1884,  and  the  proper 
notices  given.  The  note  on  its  face  was  not  indorsed  for  the  accommo^iation 
of  the  drawer,  Rorer;  and  there  is  no  direction  by  the  indorser  to  credit  the 
drawer.  The  proceeds  of  the  note,  when  discounted  by  the  said  Farmers* 
National  Bank  of  Salem,  went  to  the  credit  of  the  indorser,  the  said  McClana- 
han. When  this  note  was  protested,  the  said  indorser,  McClanahan.  was  the 
owner  in  fee  of  two  parcels  of  land  in  Roanoke  county  and  Roanoke  city,  ag- 
gregating 41  acres  2  roods  and  8  poles;  which  said  parcels  of  land  McClanahan 
and  his  wife,  by  their  deed  of  the  26th  of  February,  1885,  (acknowledged  and 
recorded  in  the  clerk's  office  of  the  city  of  Roanoke,  February  27,  1885,  and 
recorded  in  the  county  clerk's  office,  February  28,  1885.)  granted  to  S.  C. 
Hurt,  of  Lynchburg,  a  brother  of  Mrs.  McClanahan,  in  fee,  for  the  consider- 
ation named  in  the  said  deed  of  $4,000,  which  said  consideration  is  not  recited 
in  said  deed  to  have  been  paid  in  whole  or  in  part;  nor  any  time,  manner,  or 
requirement  for  its  payment  provided  in  the  deed,  though  absolute  on  its  face. 
The  Farmers'  National  Bank  of  Salem,  holder  of  the  note,  had  no  judgment 
on  the  said  note,  against  either  the  dmwer  or  the  indorser,  nor  any  lien  for 
the  said  debt;  but  under  the  Code  1873,  c.  175,  §  2,  p.  1126,  the  said  bank 
filed  in  the  clerk's  office  of  the  circuit  court  of  Roanoke  county,  on  the  6th  day 
of  April,  1885,  its  original  bill  against  the  said  E.  G.  McClanahan  and  wife, 
and  S.  C.  Hurt,  the  grantee  in  the  said  deed,  setting  up  the  debt  due  by  the 
said  note  against  E.  G.  McClanahan,  charging  that  the  said  deed  to  Hurt  of 
February  26,  1885,  was  voluntary,  and  made  with  intent  lo  delay ,  hinder,  and 
defraud  McCianahan's  creditors,  and  that  the  sale  mentioned  in  it  was  a  pre- 
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tence  only,  and  that  no  ^,000,  nor  any  part  thereof,  nor  any  valuable  consid- 
eration whatever,  was  given,  and  claiming  that,  under  the  statute,  the  said 
Farmers'  National  Bank  of  Salem  had  a  lien  on  the  land  conveyed  by  the  said 
deed,  from  April  6, 1886,  the  date  of  filing  its  bill;  and  praying  that  the  said 
deed  from  McGlanahsin  and  wife  to  S.  C.  Hurt  be  declared  fraudulent  and  null 
and  void,  and  be  set  aside  and  annulled,  and  that  the  land  therein  named  be  de- 
creed to  be  sold,  and  the  proceeds  applied  to  the  payment  of  complainant's  said 
debt.  To  this  bill  there  was  no  answer  nor  appearance  by  either  defendant 
at  rules.  In  vacation,  July  3,  1885,  on  motion  of  the  complainant,  the  judge 
of  the  said  circuit  court  (under  Acts  1883  and  1884)  directed  that  its  master 
commissioner  should  ascertain  and  report  to  the  next  term  the  value  of  the 
lands  in  the  bill  mentioned;  the  value  of  the  entire  real  estate  of  the  defend- 
ant McGlanahan;  the  amount  of  judgments  against  E.  G.  McClanahan  prior 
to  April  6,  1885.  Under  this  order  the  commissioner,  Houtz,  reported  the 
value  of  41  acres  2  roods  and  8  poles  of  land  in  the  bill  mentioned  at  $4,000; 
McClanahan's  entire  realty  at  $30,000;  by  request,  the  value  of  Borer's  entire 
realty  at  $4J,00d;  the  liens  on  the  lands  of  McGlanahan  and  of  Borer,  $30,038; 
liens  in  which  McClanahan  is  primarily  bound,  $17,781.21.  At  the  October 
term,  1885,  (the  7th  of  October,)  the  circuit  court  heard  the  cause  on  the  bill 
and  exhibits,  and  the  report  of  the  commissioner,  to  which  there  was  no  ex- 
ception; and  the  bill  was  taken  for  confessed,  and  the  said  report  confirmed, 
and  the  court  decreed  McClanahan  to  pay  to  the  complainant  the  debt  in  the 
declaration  mentioned,  $5,402,04,  with  interest  thereon  from  25th  of  Novem- 
ber, 1884;  adjudged  and  ordered  the  deed  of  February  26,  1885,  from  E.  G. 
McClanahan  and  wife  to  S.  C.  Hurt  to  be  annulled  and  set  aside;  and  decreed 
the  41  acres  2  roods  and  8  poles  of  land  in  the  bill  mentioned  to  be  sold;  and 
appointed  D.  B.  Strouse  special  commissioner  to  make  the  sale.  After  the 
decree,  but  during  the  term,  on  the  13th  day  of  October,  1885,  the  defendant, 
S.  C.  Hurt  filed  his  answer,  disclaiming  all  title  to  or  interest  in  the  land 
conveyed  by  the  deed  of  February  26,  1885,  by  E.  G.  McClanahan  and  wife, 
and  denying  that  he  ever  claimed,  or  pretended  to  claim,  any  right,  title,  or 
interest  of,  in,  or  to  the  said  land,  in  the  bill  mentioned,  or  any  part  thereof. 
After  the  end  of  the  said  October  term,  1885,  viz.,  on  the  19th  of  Decem- 
ber, 1885,  in  vacation,  the  Boanoke  National  Bank.  William  F.  Neighbors, 
Samuel  G.  Williams,  trustee,  and  E.  G.  McClanahan,  presented  to  the  judge 
of  the  said  circuit  court  their  petition  for  a  rehearing  of  the  said  cause,  for 
annulling  the  decree  of  October  7, 1885,  and  for  an  injunction  to  prevent  the 
sale  ordered  by  the  said  decree  of  October  7,  1885;  and  praying  that  the  orig- 
inal  complainant,  the  Farmers'  National  Bank  of«Salem,  and  D.  B.  Strouse, 
the  commissioner  of  sale,  be  made  parties  defendant  to  their  said  petition. 
The  petitioners  deny  as  a  fact  that  the  deed  to  S.  C.  Hurt  from  McClanahan 
and  wife  of  February  26,  1885,  was  fraudulent,  they  do  not  aver  that  the 
adjudication  of  it  as  void  was  an  error  in  law;  nor  do  they  claim  to  have  any 
after-discovered  evidence,  of  which  the  defendants  in  the  original  suit  could 
not  have  had  knowledge,  till  discovered  after  the  final  decree  of  October  7, 
1885.  They  then  proceed  to  set  up  a  lien  of  a  deed  of  trust  from  McClanahan 
to  S.  G.  Williams,  trustee,  of  April  18,  1885,  (12  days  after  the  filing  of  the 
original  bill,)  conveying  this  same  41  acres  2  roods  and  8  poles  of  land  to  se- 
cure a  debt  of  $1,154,  due  by  McClanahan  to  William  F.  Neighbors,  and  an- 
other debt,  amount  not  named,  due  by  certain  notes  held  by  the  Boanoke 
National  Bank  against  McClanahan.  On  the  19th  of  December,  1885,  the 
judge  of  the  said  circuit  court,  in  vacation,  indorsed  on  this  petition  permis- 
sion to  file  it,  and  grant  of  injunction  as  prayed  for  in  the  said  petition.  On 
the  24th  of  Decem^r,  1885,  in  vacation,  the  Farmers'  National  Bank  of  Salem 
presented  and  filed  its  demurrer  and  answer  to  the  petition  before  the  judge 
on  motion  to  dissolve.  On  the  19th  of  January,  1886,  in  vacation,  thb  judge 
made  an  order,  on  motion  of  complainant,  that  the  master  commissioners  re- 
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port  be  recommitted,  and  for  him  to  reform  the  account  of  liens,  and  enter 
any  proper  credits,  and  take  any  evidence  either  party  should  offer.  The 
Farmers'  !Nfational  Bank  of  Salem  filed  its  memorandum  of  lis  pendens,  re- 
corded in  the  county  court  clerk's  office  of  Koanoke  county  on  the  10th  of 
April,  1885;  and  the  master  commissioner  Houtz  returned  his  reformed  re- 
ports and  the  depositions  of  sundry  witnesses.'  On  the  10th  of  April,  1886, 
the  cause  again  came  on  to  be  heard,  on  the  original  bill  and  exhibits;  copy 
of  the  lis  pendens;  answer  of  S.  C.  Hurt;  joint  answer  of  Roanoke  Nationsd 
Bank,  £.  G.  McClanahan,  and  W,  F.  Neiglibors,  and  the  replications  thereto; 
the  petition  of  the  Boanoke  National  Bank,  Neighbors,  Williams,  trustee, 
and  McClanahan,  and  exhibits;  demurrer  and  answer  of  Farmers'  National 
Bank  of  Salem  to  the  petition,  and  replication  to  the  said  answer;  deed  of 
trust  by  J.  N.  Shaver;  two  reports  of  Commissioner  Houtz,  and  exceptions  to 
the  second  report,  and  the  depositions  of  witnesses;  when,  after  argument,  the 
court  decreed  and  adjudged  that  the  deed  of  McClanahan  and  wife  to  S.  C. 
Hurt,  dated  February  26,  1885,  was  volunlary,  and  without  valuable  consid- 
eration, and  under  the  evidence  in  the  case  whs  fraudulent  as  to  creditors, 
and  that  it  be  annulled  and  set  aside;  that  S.  G.  Williams,  trustee  in  the  deed 
of  trust  of  April  18,  1885,  became  grantee  after  suit  by  complainant,  and 
after  record  of  lis  pendens,  and  is  not  a  purchaser  without  notice;  and  there- 
fore the  lien  of  the  Farmers*  National  Bank  of  Salem,  acquired  by  the  orig- 
inal suit,  has  priority  over  the  Hen  of  the  deed  of  trust;  but  that  the  parties 
secured  by  the  said  deed  of  trust  will  be  entitled  to  any  surplus  pt  the  proceeds 
of  the  sale  of  the  land  conveyed  by  the  deed  of  trust,  should  any  there  be  after 
tiie  said  lien  of  the  Farmers^  National  Bank,  and  other  prior  liens;  that  the 
Farmers'  Nationsd  Bank  of  Salem  has  a  lien  (under  the  statute,  chapter  175, 
§  2,  Code  1873)  from  the  filing  of  its  original  bill,  on  tlie  41  acres  2  roods  and 
8  poles,  for  $5,402.04  with  interest  from  November  25,  1884,  which  said  lien 
is  subordinate  to  the  prior  liens  on  said  land;  but  that  if  the  proceeds  of  sale 
of  the  said  41  acres  2  roods  and  8  poles  of  land  be  applied  to  the  said  prior 
liens,  the  complainant,  said  Farmers*  National  Bank  of  Salem,  will  be  sub- 
rogated, pro  tantOy  to  the  liens  so  paid  on  any  other  property  of  the  defend* 
ants.  And  the  injunction  was  dissolved,  and  the  land  in  the  bill  mentioned 
was  ordered  to  be  sold  by  Commissioners  Strouse  and  Logan,  appointed  for 
tliat  purpose.  From  this  decree  of  Apiil  10,  1886,  the  Roanoke  National 
Bank  and  William  F.  Neighbors  obtained  this  appeal. 

The  original  bill  of  the  Farmers*  National  Bank  of  Salem  (appellee)  dis- 
tinctly and  directly  charges  that  the  deed  of  February  26,  1884,  by  E.  G.  Mc- 
Clanahan and  wife  to  S.  C  Hurt,  was  executed  solely  to  delay,  hinder,  and 
defraud  creditors  of  E.  G.  McClanahan;  that  there  was  no  consideration  for 
the  pretended  sale  and  conveyance  to  Hurt;  that  the  said  conveyance  was 
made  by  procurement  of  E.  G.  McClanahan,  without  the  knowledge  of  Hurt, 
and  is  false  and  fraudulent.  The  defendants  are  required  in  the  bill  to  an- 
swer on  oath.  To  this  bill  no  answer  is  filed  by  McClanahan  and  wife.  The 
grantor  and  debtor,  Hurt,  on  the  13th  of  October,  1885,  filed  his  answer,  in 
which  he  utterly  repudiates  all  knowledge  or  participation  in  the  transaction, 
and  formally  disclaiming  any  and  all  Interest,  claim,  right,  or  interest  in  the 
said  conveyance.  Yet  the  deed  was  put  to  record  by  McClanahan,  and  has 
been  suffered  to  stand  as  a  valid  deed  for  more  than  a  year,  divesting  his  own- 
ership, and  as  a  bar  to  his  creditors.  The  deed  was  manifestly,  if  not  indeed, 
confessedly,  fraudulent  and  void  as  to  creditors;  and  it  was  properly  annulled 
ami  set  aside  by  the  decree  of  October  7,  1885.  The  court  properly  directed 
the  account  taken  and  reported  by  the  master  commissioner,  and  properly  con- 
firmed the  same,  there  being  no  exceptions,  and  properly  decreed  a  sale  of  the 
41  acres  2  roods  and  8  poles  of  land.  The  decree  disposed  fully  of  the  issue 
b;  tween  the  complainant  in  the  original  bill  and  the  defendants,  retaining 
tiie  cause  only  for  purpojes  of  administration  and  execution  of  the  decree; 
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and  there  is  no  error  in  the  said  decree  of  Octoher  7, 1885.  But  the  court  did 
err  in  permitting  the  new  parties,  Roanoke  National  Bank,  Neighbors,  and 
Williams,  trustee,  after  the  said  decree  of  October  7,  1885,  and  the  term 
ended,  to  file  a  petition  for  rehearing,  in  vacation,  and  in  granting  injunction 
to  the  sale  ordered  by  its  said  decree  of  October  7,  1885,  and  in  rehearing  the 
cause.  The  cause  could  be  reviewed  in  the  circuit  court  only  by  a  bill  of  re- 
view. See  2  Rob.  (Old)  Pr.  389,  426;  2  Tuck.  Bl.  Coram.  504,  505;  Harvep 
V.  Branson,  1  Leigh,  108;  Omdoff  v.  Turman,  2  Leigh,  209;  Hodges  v. 
Davis,  4  Hen.  &  M.  4(X);  and  Parker  v.  Logan,  4  S.  E.  Rep.  613,  recently  de- 
cided by  this  court. 

The  petition  filed  by  the  Roanoke  National  Bank  and  others  is  not  a  cross- 
bill, nor  a  bill  of  review ;  but  is  a  petition  for  a  rehearing  of  the  cause  after  a 
decree  settling  the  issue  and  the  principles  of  the  cause,  and  ^journment  of 
the  term  of  tlie  court,  by  entirely  new  parties,  strangers  to  the  original  litiga- 
tion, who  do  not  assign  any  error  in  law,  and  who  do  not  aver  any  newly-dis- 
covered evidence;  but  only  present  claims,  and  deeds  of  record,  which  were 
recorded  by  the  petitioners  themselves,  and  well  known  pending  the  original 
suit.  The  circuit  court  erred  in  giving  leave  to  file  the  said  petition  for  a  re- 
hearing, and  in  rehearing  the  same,  but  of  this  error  the  appellants  here  do 
not  and  cannot  complain;  and  as  the  proceedings  had  on  the  rehearing,  and 
the  evidence  adduced,  only  made  more  evident  the  correctness  of  the  decree 
of  Octoher  7,  1885,  and  the  court  in  its  decree  of  April  10,  1886,  here  com- 
plained of,  arrived  at  the  same  result  as  that  properly  decreed  October  7, 1885, 
and  is  more  elaborate  in  its  adjudication,  we  are  of  opinion  that  the  said  de- 
crees of  October  7,  1885,  and  of  April  10,  1886,  appealed  from,  are  plainly 
right,  and  to  affirm  the  same,  with  costs,  etc.,  to  the  appellee,  in  the  court  be- 
low, and  in  this  court. 


(84  Va.  612) 

Gbiffin  et  al.  «.  Birkhead  et  al. 

(Supreme  Cowrt  of  Appeals  of  Fircfinta.    March  15, 1888.) 

1.  Courts— Jubisdiotion—Matteb  Pbndino  in  Anothbb  Suit. 

A  petition  to  be  let  in  as* a  party  to  a  partition  proceeding  pending  in  a  chancery 
court,  and  to  have  a  sale  decreed  by  that  court  set  aside,  should,  when  addressed  to 
another  court  than  the  one  having  acquired  jurisdiction,  be  dismissed  for  want  of 
power  to  take  jurisdiction  over  the  same  subject-matter  and  parties. 
3.  Husband  and  Wife—Convbtancb  ot  Sbparatb  Estatk— Impbaohmbnt  fob  Fraud 
— Lapsb  of  Timb. 

A  conveyance  of  her  separate  estate  by  a  wife  to  her  husband,  through  an  inter- 
mediate grantee,  cannot  Be  attacked  as  fraudulent  and  void  51  years  alter  its  exe- 
cution, and  24  years  after  the  death  of  the  grantee. 
Richardson,  J.,  dissenting. 

Appeal  from  circuit  court,  York  county. 

O,  G,  Kean,  Johnston^  Williams  A  Boulware,  and  J.  A.  Cabellt  for  appel- 
lants.   Jos.  Christian  and  B,  T.  Armsteadt  for  appellee. 

Fauntleroy,  J.  This  is  an  appeal  from  decrees  of  the  circuit  court  of 
York  county,  rendered  on  the  18th  day  of  November,  1882,  and  on  the  8d  day 
of  May,  1882,  in  a  cause  depending  therein,  in  which  J.  Birkhead  and  others 
are  complainants,  and  William  C.  Harris  and  Catherine,  his  wife,  and  others, 
are  defendants.  The  suit  was  for  partition  of  certain  lands  which  had  be- 
longed to  Elizabeth  Macauley,  who,  dying  in  1830.  devised  the  said  lands  to 
her  two  children,  Patrick  Macauley  and  Helen  Macauley,  which  latter  married, 
in  the  life-time  of  her  said  mother,  Hobert  Anderson.  On  the  15th  day  of 
February,  1830,  the  will  of  Elizabeth  Macauley  was  duly  probated,  and  ad- 
mitted to  record,  in  the  county  court  of  York  county;  and  on  the  19th  day  (tf 
April,  1830,  Robert  Anderson,  the  son-in-law  of  the  said  testatrix,  who  was 
named  in  hf»r  said  will  as  one  of  the  executora  thereof,  and  one  of  the  objects 
of  her  bounty,  qualiticd  Jis  executor  of  the  said  will. 
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By  this  will  Helen  M.  Anderson  had  invested  In  her  a  separate  estate,  sub- 
ject to  her  own  control  and  absolute  power  of  disposition  in  her  life-time,  or 
by  will,  or  deed  4n  the  nature  of  a  will.  By  deed  of  the  27th  of  March,  1830, 
Helen  M.  Anderson  united  with  her  husband,  liobert  Anderson,  in  convey- 
ing, for  the  consideration  of  one  dollar,  to  Patrick  Macauley,  his  heirs  and  as- 
signs, all  the  right,  title,  and  interest  of  the  said  Helen  M.  Anderson  in  and  to 
all  the  real  and  personal  estate,  of  every  kind  whatever,  which  was  conveyed  or 
bequeathed  to  the  said  Helen  M.  Anderson  by  the  last  will  and  testament  of 
Elizabeth  Mac;:uley,  deceased,  etc. ;  and,  by  deed  of  the  same  date,  the  said  Pat- 
rick Macauley,  for  the  consideration  of  five  dollars,  conveyed  all  the  said  prop- 
erty, real  and  personal,  to  Robert  Anderson.  And  the  said  partition  suit  was 
brought  to  divide  the  said  lands  of  Elizabeth  Macauley  between  those  entitled 
under  Patrick  Macauley,  and  those  entitled  under  Robert  Anderson.  The  said 
real  estate  in  the  said  suit  mentioned  was  divided  between  the  said  parties  in 
interest,  and  the  division  was  approved  and  confirmed  by  the  court  in  1872.  A 
suit  was  brought  by  the  creditors  of  Robert  Anderson  after  his  death  in  1858. 
in  the  chancery  court  in  the  city  of  Richmond,  for  the  administration  of  the 
estate  of  the  said  Robert  Anderson ;  and  the  said  chancery  court  of  the  city 
of  Richmond  ordered  the  sale,  among  othtT  parcels  of  real  estate  left  by  Robert 
Anderson,  of  the  lands  which  had  been  allotted  to  his  devisees  in  the  said  par- 
tition suit  for  the  division  of  the  Macauley  lands,  and  appointed  its  commis- 
sioners of  sale,  who  advertised  it  for  sale.  In  this  condition  of  things,  in 
1881,  nine  years  after  the  said  partition  had  been  made  and  confirmed  by  the 
court,  and  after  the  chancery  court  of  the  city  of  Richmond  had  taken  posses- 
sion of  the  said  land,  and  was  administering  it  as  the  assets  of  Robert  Ander- 
son's estate,  for  the  benefit  of  persons  whom  it  had  adjudged  to  be  his  cred- 
itors, Robert  A.  Bright  presented  to  the  circuit  court  of  York  county  his  pe- 
tition to  be  allowed  to  become  a  party  to  the  said  partition  suit,  and  praying 
that  the  said  deeds  of  conveyance  made  in  1830  from  Robert  Anderson  and 
Helen  M.,  his  wife,  to  Patrick  Macauley,  and  from  Patiick  Macauley  to  Rob- 
ert Anderson,  be  set  aside  as  fraudulent,  and  as  having  t>een  obtained  by  un- 
due influence;  and  that  the  decree  of  1872,  allotting  to  Robert  Anderson's  dev- 
isees the  interest*  in  the  land  which,  by  the  said'  deeds  of  1830,  had  passed 
to  Robert  Anderson,  be  vaf;ated,  and  tliat  the  same  be  decreed  to  him,  (the 
said  Robert  A.  Bright,)  the  grandson  and  heir  at  law  of  Helen  M.  Anderson 
through  her  daughter,  his  mother.  In  his  said  petition  said  Bright  stated 
that  the  commissioners  appointed  by  the  decree  of  the  chancery  court  of  the 
city  of  Richmond  to  sell  the  lands  were  proceeding  to  sell  them,  and  he  asked 
that  they  be  enjoined;  but  said  Bright  did  not  make  the  said  commissioners 
of  sale  parties  to  his  said  petition,  nor  the  creditors  of  Robert  Anderson,  de- 
ceased, at  whose  suit  the  chancery  court  of  the  city  of  Richmond  wsis,  as 
aforesaid,  administering  his  real  assets.  Nor  did  the  circuit  court  of  York 
county,  on  the  said  petition,  remand  the  suit  to  rules,  with  directions  that 
proper  pleadings,  with  proper  parties,  be  made  up  to  try  the  grave  charges  of 
fraud  made  in  the  said  petition  against  actors  long  since  dead,  in  deeds  made 
over  a  half  a  century  before,  but  ordered  summons  to  issue  against  the  dev- 
isees of  the  said  Anderson  to  answer  the  said  petition,  not  noticing  the  fact 
that  two  of  them,  viz.,  Nancy  G.  and  Hannah  T.  Grifiin,  were  married.  The 
clerk  issued  the  summonses  against  the  parties  named  in  the  court's  order,  and 
not  against  the  husbands  of  the  said  Hannah  and  Nanpy, — making  the  sum- 
monses i-eturnable  to  rules,  as  if  the  case  had  been  remanded  to  rules.  There 
having  been  no  appearance  by  the  parties  so  summoned,  the  circuit  court  of 
York  county,  in  May,  1882,  and  in  November,  1882.  pronounced  the  said 
deeds  of  March  27,  1830,  from  Andei-son  and  wife  to  Macauley,  and  from 
Macauley  to  Anderson,  to  be  void  and  of  no  effect,  fraudulent,  and  without 
any  valuable  consideration,  and  obtained  by  undue  influence  by  said  Robert 
Anderson,  the  executor  of  the  Siiid  will  of  Elizabeth  Macauley.    And,  by  its 
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said  decrees,  vacated  the  said  deeds,  and  so  much  of  the  decrees  of  1872,  in 
the  said  partition  suit,  as  ordered  the  allotment  to  the  devisees  of  Kobert 
Anderson  of  the  lands  conveyed  to  said  Anderson  by  the  said  deeds  of  1830 ;  and 
appointed  its  commissioners  to  convey  to  the  said  Robert  A.  Bright  the  lands 
which  had  been,  as  aforesaid,  allotted  to  the  devisees  of  Kobert  Anderson, 
deceased. 

The  appellants  presented  their  petition  to  the  said  circuit  court  of  York 
county,  praying  it  to  set  aside  the  said  decrees,  under  the  statute,  (Code  1878, 
<^-  177,  §§  5,  6,  p.  1135;)  and  tendered  their  demurrer  and  answer  to  Robert 
A.  Bright's  said  petition,  which  were  filed  by  leave  of  the  said  circuit  court. 
And  the  said  Robert  A.  Bright  joining  in  the  said  demurrer,  and  replying  to 
their  said  answer,  the  cause  came  on  to  a  hearing  November  18,  18o2.  The 
said  court  overruled  the  demurrer,  and  refused  to  set  aside  its  said  decree  of 
May,  1882.    From  these  two  decrees  this  appeal  is  taken. 

We  are  of  opinion  that  the  demurrer  should  have  been  sustained,  and  the 
petition  of  Bright  dismissed;  as,  obviously,  there  was  no  necessity  for  the 
petitioner,  Robert  A.  Bright,  to  invoke  the  jurisdiction  of  the  circuit  court  of 
York  county  to  try  his  title  to  lands  which  the  chancery  court  of  the  city  of 
Richmond  had  taken  possession  of.  and,  through  its  commissioners  of  sale, 
was  selling  for  the  benefit  of  other  people;  and  the  circuit  court  of  York, 
without  leave  given  tothe  said  Bright  by  the  said  chancery  court  of  Richmond 
city,  was  without  jurisdiction  over  the  said  lands,  already  in  the  possession 
and  jurisdiction  of  the  said  chancery  court  of  the  city  of  Richmond.  Two 
courts  at  one  and  the  same  time  cannot  entertain  suits  over  the  same  subject- 
matter  and  adjudicate  the  rights  of  the  same  pei*sons  thereto,  contrary  to  the 
rule  that  there  must  not  be  a  double  investigation  of  the  same  matter.  Wed- 
derhuim  v.  Wedderhurn,  2  Beav.  208,  18  Eng.  Ch.  41. 

The  circuit  court  erred  in  vacating  and  setting  aside  the  deeds  from  Ander- 
son and  wife  to  Macauley,  and  from  Macauley  to  Anderson,  upon  the  ground, 
as  expressed  in  the  decree  complained  of,  that  '*the  said  deeds  are  fraudulent, 
without  any  valuable  consideration,  and  were  obtained  by  undue  influence 
by  the  said  Robert  Anderson,*'  etc.  The  appellants,  in  their  answer  to  the 
petition  upon  wliich  the  case  was  reheard,  flatly  denied  the  allegation  of  fraud 
and  undue  influence;  and  there  is  not  only  no  proof  in  the  record  to  support 
the  charge,  but  no  attempt  was  made  to  prove  it,  though  positively  and  em- 
phatically denied  in  the  answer.  In  the  absence  of  proof  it  will  never  be  pre- 
sumed; and  certainly  not  in  this  case,  when  the  averment  is  made,  in  1881, 
of  fraud  and  undue  influence  in  the  procurement  and  execution  of  deeds  made 
and  delivered  and  duly  recorded  in  1830, — 51  years  from  the  date  of  the  trans- 
action, and  after  more  than  a  half  century's  unvarying  acquiescence  by  all 
the  actors  and  parties  in  interest,  through  more  than  two  generations,  who 
lived  their  day  and  have  passed  away,  leaving  no  trace  or  possibility  of  ascer- 
taining the  merits  of  the  controversy.  Harrison  v.  Gibson,  23  Grat.  223, 
and  the  cases  there  cited.  Whatever  may  have  been  the  original  justice  of 
the  claim,  after  unreasonable  delay  in  preferring  it,  and  the  great  lapse  of 
time,  and  death  of  parties  who  only  could  tell  anything  about  the  transaction, 
the  courts  will  not  interfere.  In  the  case  of  Gregory  v.  Gregory,  Coop.  Tenn. 
Ch.  201,  referred  to  with  approbation  by  Judge  Carr  in  Carr  v.  Chapman,  5 
Leigh,  178,  where  the  bill  was  to  set  aside  a  purchase  of  land  made  by  a 
trustee  of  the  cestuis  que  tnuft,  who  were  his  brother's  children,  he  being  in 
possession  and  holding  for  them,  under  their  grandfather's  will,  until  they 
should  attain  to  full  age,  and  the  purchase  being  made,  as  it  would  appear, 
soon  after  they  had  attained  to  full  age,  the  master  of  the  rolls  said  it  was  a 
clear  case  for  relief,  if  the  parties  had  come  in  time;  but  they  had  delayed  for 
18  years,  and  their  bill  was  dismissed.  In  the  c<ise  under  review  the  delay 
was  for  51  years  after  the  execution,  delivery,  and  recordation  of  the  deeds, 
and  24  years  after  the  death  of  Anderson,  the  grantee  in  the  deeds;  and  the 
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suit  preferred,  not  bj  the  party  to  the  transaction,  cognizant  of  its  circum- 
stances, nor  by  her  children,  but  by  one  of  her  grandchildren,  who  did  not 
know,  or  even  attempt  to  prove,  anything  about  it. 

There  is  no  proof  of  undue  influence  or  fraud,  on  Anderson's  part,  to  pro- 
cure the  deeds;  nor  was  there  ever  a  suggestion  of  it,  while  he  lived,  for  over 
50  years,  and  while  the  contemporaries  of  the  transaction  lived  who  could 
speak;  and  there  is  nothing  in  the  fact  that  he  was  the  husband  of  the  grantor 
in  the  deeds,  and  tliat  the  subject  of  the  grant  was  her  separate  estate,  for 
which  he  was  her  implied  trustee,  which  constitutes,  per  se,  evidence  of  im- 
position, fraud,  or  undue  influence;  nor  is  it  material  or  indispensable  that 
there  should  have  been  a  valuable  consideration  for  the  deeds,  if  in  truth  there 
was  none.  Judge  Burks  says  in  Bank  v.  Chambers,  30  Grat.  209:  "It  is 
the  settled  law  of  this  state  that  a  married  woman  is  regarded  in  equity  as 
the  owner  of  her  separate  estate,  and,  as  a  general  rule,  the  jus  disponendU 
etc.  As  incident  to  this  jus  disponendi  she  may  charge  such  estate  with  the 
payment  of  her  debts.  She  may  charge  it  as  principal  or  surety,  for  her  own 
benefit  or  thut  of  another.  She  may  appropriate  it  to  the  payment  of  her  hus- 
band's debts.  She  may  even  give  it  to  him  if  she  pleases,  no  improper  influ- 
ence being  exerted  over  her."  The  mere  fact  that  land  is  conveyed  by  hus- 
band and  wife  to  a  third  person,  and  by  that  grantee  is  immediately  recon- 
veyed  to  the  husband,  does  not,  of  itself,  raise  a  presumption  of  fraud,  undue 
influence,  or  imposition  on  the  part  of  the  husband,  or  raise  even  a  suspicion 
of  such  in  the  transaction,  for  the  obvious  reason  tliat  title  to  the  wife's  real 
estate  can  in  no  other  way  be  vested  in  the  husband.  Shepperson  v.  Shepper- 
son,  2  Grat.  501. 

The  circuit  court  erred  in  entertaining  the  petition  of  B.  A.  Bright^  and  in 
setting  aside  the  deeds  of  1830.  And  for  the  reasons  stated  the  decrees  com- 
plained of  are  erroneous,  and  they  are  reversed  and  annulled;  and  the  case  is 
remanded  to  the  circuit  court  ot  York  county,  with  instructions  to  dismiss 
the  petition  of  R.  A.  Bright,  the  appellee,  and  to  enter  a  decree  reinstating 
the  said  deeds  of  1880  which  were  vacated  and  set  aside  by  the  decrees  com- 
plained of. 

Richardson,  J.,  dissenting.    Lacy,  J.,  not  sitting.' 

(84  Va.  648) 

Acker  v,  Alexandria  &  P.  Ry.  Co. 
{Supreme  Court  of  Appeals  of  Virginia,    March  22, 1888.) 

1.  APPEALr— RbQUISITBS— SUPSBSBDBAB. 

In  Virginia  a  supersedeas^  which  is  given  within  one  year  from  the  date  of  the 
judgment  to  which  the  writ  of  error  Issues,  provided  the  three  days  during  which 
the  petition  for  the  writ  of  error  and  the  record  were  in  the  hands  of  the  court  are 
excluded,  is  given  in  the  time  required  by  law. 

2.  Same. 

Code  Va.  1878,  c.  13,  %  6,  provides  that  every  bond  required  by  law  to  be  taken  or 
approved  by  any  court  or  officer  shall  be  made  payable  to  the  commonwealth  of 
Virginia,  and  Code  Va.  1878,  c.  12,  §  8,  provides  that  certain  bonds  embraced  in 
section  6  of  said  chapter  may  be  made  payable  to  anv  person  who  may  be  injured 
by  any  breach  of  the  condition  of  such  bond.  JBe£d,  tnat  a  suversedeas  bond,  made 
payable  to  the  commonwealth,  is  available  and  efficient  for  the  protection  of  a  de- 
fendant in  error. 
8.  Samb. 

a  bond  which  does  not  recite  the  judgment  as  the  judgment  of  the  circuit  court 
of  the  city  of  Alexandria,  but  as  "a  judgment  of  the  circuit  court  of  Alexandria," 
is  good,  notwithstanding  the  clerical  omission. 
4.  Same. 

A  writ  of  error  wlU  not  be  dismissed,  for  the  reason  that  the  supersedeas  bond 
does  not  contain  a  waiver  of  the  homestead,  the  bond  being  not  void,  but  insuffi- 
cient, and  the  defendant  in  error  having  had  the  right  at  any  time  to  move  to  bavo 
the  bond  made  sufficient 
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h.  Railroad  CJompanibs— Liabilities— Device  to  Atail— Suebexdeb  to  Trustees. 
A  railroad  company,  chartered  under  tlie  laws  of  Virginia,  cannot,  by  the  volun- 
tary surrender  of  the  possession,  control,  and  operation  of  its  road,  by  deed  of  trust 
to  trustees  of  its  own  selection,  shift  the  resi)onsibilitie8  imposed  upon  it  by  law; 
nor  relieve  itself  from  liability  for  wrongs  or  injuries  subsequently  done  to  persons 
or  to  property  in  the  negligent  operation  of.  its  road.^ 

Error  to  circuit  court  of  city  of  Alexandria. 

Action  by  John  F.  Acker,  plaintifT  in  error,  against  the  Alexandria  & 
Fredericksburg  Railroad  Company,  defendant  in  error. 
H.  O.  Claughton,  for  plaintiff  in  error.    F.  L,  Smith,  for  defendant  in  error. 

Faui^tleroy,  J.  This  is  a  writ  of  error  to  judgment  of  the  circuit  court 
of  the  city  of  Alexandria  rendered  on  the  28th  day  of  September,  1886,  in  an 
action  at  law  pending  in  that  court,  in  which  John  F.  Acker  is  plaintiff,  and 
the  Alexandria  &  Fredericksburg  Hallway  Company  is  defendant.  Prelim-- 
inary  to  reviewing  the  action  of  the  trial  court,  as  presented  by  the  record, 
we  are  called  upon  to  decide  a  motion  to  dismiss  the  writ  of  error,  upon  the 
ground  (1)  that  the  bond  which  was  required  to  be  given  by  the  appellant  be- 
fore the  writ  of  error  and  supersedeas  should  take  effect  was  not  executed  in 
the  time  required  by  law;  and  (2)  that  the  bond  given  in  the  case  is  not  such 
a  bond  as  is  required  by  the  statute.  Acts  Assem.  extra  Sess.  1884,  p.  21. 
The  actual  date  of  the  judgment  to  which  the  writ  of  error  and  supersedeas 
was  awarded,  was  on  the  day  of  its  rendition,  September  28,  1886,  at  a  term 
of  the  court  which  began  on  the  27th,  while  the  appeal  and  supersedeas  bond 
was  given  on  the  28th  of  September,  1887.  The  objection  that  the  bond  was 
not  given  in  time  is  not  well  taken:  for  excluding  the  i^reedays  during  which 
the  petition  and  the  record  were  in  the  hands  of  the  court,  the  bond  was,  in- 
disputably, given  within  one  year  from  the  date  of  the  judgment;  and  this  is 
the  fact,  even  though  the  fiction  of  the  law  tbat  a  judgment  obtained  on  any 
day  of  the  term  operates,  lor  some  purposes,  as  though  it  had  been  rendered 
on' the  first  day  of  the  term,  could  be  held  to  change  the  actual  day  or  date  of 
the  judgment.  The  second  ground  for  the  motion  to  dismiss  rests  upon  mere 
clerical  errors.  The  first  error  alleged  is  that  the  bond  is  made  payable  to  the 
commonwealth.  By  the  sixth  section  of  chapter  12  of  the  Code  of  1873,  it  is 
provided  that  every  bond,  required  by  law  to  be  taken  or  approved  of,  by  any 
court  or  officer,  shall  be  made  payable  to  the  commonwealth  of  Virginia. 
Section  8  of  the  same  chapter  provides  that  notwithstanding  what  is  provided 
in  the  sixth  section  as  to  any  bond  to  be  taken,  or  approved  of  by  any  officer, 
certain  bonds  embraced  in  section  6  may  be  made  payable  to  any  person  who 
may  be  injured  by  any  breach  of  the  condition  of  such  bond.  In  either  form, 
the  bond  is  equally  available  and  efficient  for  the  protection  of  the  defendant 
in  error.  The  second  error  alleged  is  that  the  bond  does  not  recite  the  judg- 
ment as  the  judgment  of  the  circuit  court  of  the  city  of  Alexandria,  but  as  **a 
judgment  of  the  circuit  court  of  Alexandria."  This  is  a  mere  clerical  omis- 
sion, obviously  as  appears  by  the  record  upon  which  the  writ  of  error  was 
awarded.  The  bond  is,  in  form  and  substance,  a  substantial  coihpliance  with 
the  statute;  and  all  that  could  be  recovered  upon  the  bond,  if  it  were  in  the 
very  words  of  the  statute,  can  be  recovered  in  an  action  upon  this  bond  for  a 
breach  of  its  condition.  It  is  contended  that,  as  the  bond  does  not  contain  a 
waiver  of  the  homestead  exemption,  it  is  therefore  void.  There  is  a  great 
and  essential  difference  between  a  void  bond  and  an  insufficient  bond.  The 
bond  may  be,  in  the  judgment  of  the  defendant  in  error,  insufficient  for  his 
protection,  because  of  the  omission  of  this  directory  provision  of  the  statute; 
and  he  could,  at  any  time,  have  moved  to  have  the  bond  made  sufficient  and 

» Concerning  the  inability  of  railway  corporations,  by  lease  or  other  voluntary  trans- 
fer of  their  franchises  and  property,  to  free  themselves  from  the  duties  imposed  by 
their  charters,  or  from  liability  for  injuries  done  to  persoi^  or  property,  see  Nugeul 
V.  Railroad  Corp.,  (Me,)  12  AU.  Rep.  797,  and  note. 
T,5s.E.no.9 — 44 
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satisfactory  in  this  particular;  but  the  bond  is  a  complete  and  binding  obliga- 
tion, sufficient  in  form  and  substance  to  protect  the  defendant  in  error,  who 
has  omitted,  until  now,  to  object  to  some  merely  formal  and  clerical  deficien- 
cies, which  it  would  be  inequitable  for  this  court  tiow  to  regard;  and,  by  so 
doing,  deprive  the  appellant  of  his  right  to  his  writ  of  error.  The  clerk,  who 
took  the  bond,  certifies  that  the  principal  in  the  bond,  is  a  non-resident  of  the 
state,  and  not  entitled  to  any  homestead;  and  that  he  gave  security  for  costs, 
as  required  by  the  defendant  in  error;  and  that  the  surety  justified  in  the 
terms  of  the  statute.  The  errors  complained  of,  as  a  ground  for  the  motion 
to  dismiss  the  writ  of  error,  are  merely  clerical,  and  not  vital;  and  may  be 
amended  by  the  record  upon  which  the  writ  of  error  was  awarded.  The  mo- 
tion to  dismiss  is  therefore  overruled. 

It  appears  from  the  transcript  of  the  record,  filed  with  the  petition,  that,  at 
the  trial  of  this  action,  the  plaintiff  prayed  for  certain  instructions,  two  in 
number,  which  the  court  refused  to  give;  and  the  defendant  prayed  for  three 
instructions,  which  the  court  granted;  to  which  action  of  the  court  the  plain- 
tiff excepted.  It  is  only  necessary  to  notice  the  second  instruction  for  the  de- 
fendant, given  by  the  court,  by  which  the  court  instructed  the  jury  "that  if 
they  believe,  from  the  evidence,  that  on  the  8d  day  of  December,  1888,  the 
trustees,  under  the  mortgage  or  deed  of  trust  of  the  Alexandria  &  Fredericks- 
burg Railway  Company,  dated  June  1,  1876,  were  in  possession  of  and  oper- 
ating the  railway  and  other  property  of  said  company,  etc.,  they  must  find 
for  the  defendant."  This  instruction  is  erroneous,  as  was  decided  by  this 
court  in  the  recent  case  of  Naglee  v.  Railway  Co.^  8  S.  E.  Rep.  869,  (Octo- 
ber, 1887.)  The  jury,  under  the  instructions  given  by  the  court,  found  a 
verdict  for  the  defendant;  whereupon  the  plaintiff  moved  the  court  to  grant 
him  a  new  trial,  which  motion  the  court  overruled,  to  which  said  ruling  the 
plaintiff  excepted.  The  circuit  court  erred  in  refusing  to  grant  a  new  trial; 
and  for  this  error  and  the  error  of  the  second  instruction  given  as  aforesaid  for 
the  defendant,  the  judgment  complained  of  must  be  reversed  and  annulled;  and 
case  be  remanded  to  the  said  circuit  court  for  a  new  trial,  to  be  had  in  accord 
with  this  opinion.     Reversed. , 

RicnAUDSON,  J.,  absent. 


Beckham  et  aL  v.  Duncan  et  al* 
(Supreme  Court  of  Appeals  of  Virginia.    March  23, 1888.) 

1.  Abatbmbnt  and  REVrvAi/--DBATH  OP  Party. 

Plaintiffs  were  sureties  on  a  sheriff's  bond,  and  as  such  took  an  indemnUjring 
bond  from  defendants.  Pending  an  action  on  such  bond,  certain  of  the  plaintiflft 
died.  Held,  that  such  action  could  proceed  in  the  name  of  the  survivors,  without 
joining  therein  the  executors  of  the  decedents. 

2.  Parties— Original  Bill — Amended  Bill. 

Where  parties  are  already  before  the  court  as  defendants  to  an  original  bill,  and 
no  relief  is  prayed  against  them,  in  the  amended  blU,  it  la  unnecessary  to  make 
them,  or  their  personal  representatives,  parties  to  such  amended  bill. 
8.  Partition—Salk— When  Ordered. 

Where  commissioners  of  sale  report  to  the  court  that  it  is  Impracticable  to  parti- 
tion a  farm  so  as  to  subject  the  interest  of  one  of  the  heirs  to  the  liens  upon  it,  and 
there  was  no  evidence  produced  to  the  contrary,  it  was  proper  for  the  court  to  con- 
firm the  report  of  such  commissioners,  and  decree  the  sale  of  the  whole  farm. 
4   Appeal— Review— Objection  not  Taken  Below. 

The  appellate  court  will  disregard  all  errors  in  a  commissioners^  report  not  ex- 
cepted to  in  the  court  below. 

Appeal  from  circuit  court,  Culpeper  county;  George  P.  Hughes,  Judge. 
/.  C.  Qibsorif  for  appellants.     G.  D,  Gray  and  A.  McD.  Green,  for  appellees. 

Lewis,  P.    This  was  a  suit  in  the  circuit  of  Culpeper  county  to  subject  the 
:  eal  estate  of  tlie  defendants,  of  whom  Coleman  C.  Beckham  was  one,  to  the 
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satisfaction  of  tbe  plaintiffs '  judgment  The  judgment  was  obtained  at  the 
April  term,  1875,  of  the  said  circuit  court,  in  favor  of  James  M.  Duncan  and 
Eldridge  G.  Duncan,  survivors  of  themselves  and  William  H.  Browning,  de- 
ceased, ag£iinst  Charles  Short,  Joseph  N.  Armstrong,  Coleman  C.  Beckham, 
James  Barbour,  and  William  A.  Beckham,  for  ^6.612.05,  with  interest  and 
costs.  Upon  this  judgment  an  execution  of  Ji.  fa,  was  duly  Issued,  and  returned 
"No  property,"  in  1876;  soon  after  which  the  bill  in  the  present  case  wa^ 
filed.  It  appears  that,  soon  after  the  late  war,  the  said  Charles  Short  quali- 
fied as  sheriff  of  Culpeper  county,  and  that  the  said  Duncans  and  William  II* 
Browning  were  sureties  on  his  official  bond.  The  said  William  A.  Beckham 
was  one  of  his  deputies.  On  the  27th  of  April,  1867,  the  defendants  in  the 
judgment  above  mentioned  executed  a  bond  in  the  penalty  of  $15,000,  condi- 
tioned to  indemnify  and  save  harmless  the  said  Duncans  and  Browning  from 
loss  on  account  of  their  suretyship  as  aforesaid.  Short,  it  seems,  afterwards 
defaulted  as  sheriff,  in  consequence  of  which  the  said  Duncans  and  Brown- 
ing were  compelled  to  pay  a  considerable  sum  of  money,  and  upon  this  ground 
the  judgment  was  obtained.  The  judgment  was  entered  up  in  conformity 
with  a  written  agreement,  dated  the  6th  of  February,  1875,  entered  into  by 
and  between  the  said  Duncans  and  the  executor  of  William  H.  Browning,  and 
the  defendants  in  the  judgment,  except  the  said  Charles  Short,  wherein, 
among  other  things,  it  was  agreed  that  the  said  Coleman  C.  Beckham  would 
pay  the  sum  of  $8,000  towards  the  dischaige  of  the  judgment,  when  entered 
up, — that  being  the  sum  due  by  his  son,  the  said  W.  A.  Beckham,  as  deputy- 
sheriff,  as  aforesaid, — and  that,  after  the  payment  of  the  said  sum,  the  de- 
fendants would  each  pay  one-sixth  of  the  balance.  And  then  it  was  agreed 
as  follows:  "Should  anything  be  made  out  of  the  said  Charles  Short,  or  real- 
ized on  any  sum  or  fee-bills  he  may  surrender,  the  amount  so  made  or  realized 
is  to  be  credited  on  said  balance  so  as  to  inure  to  the  benefit  of  the  partieti 
paying,  or  bound  to  pay,  said  balance  under  this  agreement.  And  it  is  fur- 
ther agreed  and  understood  that  James  Barbour  claims  that  the  said  William 
H.  Browning,  J.  M.  Duncan,  and  E.  G.  Duncan  are  indebted  to  him  for  pro- 
fessional services;  and  it  is  agreed  that,  in  the  ^yment  of  his  one-sixth  of 
said  balance,  he  is  to  have  and  receive  credit  for  whatever  is  due  him  by  the 
said  parties  for  said  professional  services. "  The  bill  was  filed  on  the  8th  of 
August,  1876;  and  at  the  following  September  terin  a  decree  was  entered  di- 
recting a  master  commissioner  of  the  court  to  ascertain  and  report  the  real  es- 
tate, or  interest  therein,  owned  by  the  defendants,  or  either  of  them,  subject 
to  the  lien  of  the  plaintiffs'  judgment,  and  all  other  liens  on  tbe  said  real  es- 
tate, and  their  respective  priorities,  etc  The  plaintiffs  in  the  bill  were  the 
said  James  M.  and  Eldridge  G.  Duncan,  suing  as  "survivors  of  themselves 
and  William  H.  Browning,  deceased,"  and  the  defendants  in  the  judgment 
above  mentioned  were  made  defendants  to  the  bill;  and  these  were  the  only 
parties  to  the  bill.  The  bill  avei-s  that  the  executor  of  Browning  is  entitled 
to  a  large  portion  of  the  said  judgment,  and  that,  when  the  judgment  is 
satisfied,  the  amount  to  which  he  is  entitled  will  be  ascertained,  and,  when 
determined,  will  be  settled  with  the  executor  by  the  plaintiffs.  The  accounts 
oixlered  were  taken  and  returned,  and  were  duly  confirmed ;^and  the  said  El- 
dridge G.  Duncan  having  died,  the  suit  was  ordered  to  proceed  in  the  name 
of  the  said  James  M.  Duncan  as  survivor.  At  the  April  rules,  1884,  the  lat- 
ter filed  an  amended  bill,  in  which  it  was  averred  that,  under  decrees  in  the 
cause,  all  the  real  estate  of  the  defendant  Coleman  C.  Beckham  had  been  sold, 
and  the  sales  thereof  confirmed,  except  his  interest  in  a  certain  tract  of  land, 
called  "Ashland,"  upon  which  he  resided,  containing  about  1200  acres,  for 
the  sale  of  which  there  had  been  no  decree.  In  respect  of  this  tract  it  was 
further  averred  that  he  was  joint-tenant  with  his  children,  James  M.  Beck- 
ham, William  A.  Beckham,  H.  C.  Beckham,  and  Fannie  T.  Barbour,  wife  of 
James  Barbour;  that  of  this  tract  he  owned  one-half  in  fee-simple,  and  was 
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tenant  by  the  curtesy  In  the  other  half,  which  was  owned  by  his  said  chil- 
dren, subject  to  his  life-estate  as  tenant  by  the  curtesy.  It  was  also  averred 
that  the  proceeds  of  the  sales  of  the  lands  already  made  were  not  more  than 
sufficient  to  satisfy  liens  prior  to  the  lien  of  the  plaintiffs^  judgment,  and  that 
it  was  therefore  necessary  to  sell  the  interests  of  the  said  Coleman  0.  and 
William  A.  Beckham  in  the  said  Ashland  tract,  in  order  to  obtain  satisfaction 
of  the  plaintiffs*  judgment.  The  above-named  children  of  the  said  Coleman 
C.  Beckham,  and  James  Barbour,  were  made  defendants  to  the  bill,  and  its 
prayer  was  that  partition  of  the  land  be  made,  and  that  the  interests  therein 
of  the  said  Coleman  C.  and  William  A.  Beckham  be  sold  to  satisfy  the  plain- 
tiffs' judgment.  Afterwards  a  second  amended  bill  was  filed,  in  which  it 
was  averred  that,  since  the  filing  of  the  amended  bill,  the  said  Coleman  C 
Beckham  had  departed  this  life,  testate,  and  that  his  estate  had  been  com- 
mitted to  the  sheriff  of  Culpeper  county  for  administration,  with  the  will  an- 
nexed. It  was  also  averred  that,  under  a  decree  entered  pursuant  to  the 
prayer  of  the  amended  bill,  partition  of  the  Ashland  tract  had  been  made, 
whereby  one-haif  of  the  land  had  been  allotted  to  the  said  Coleman  C.  Beck- 
ham, and  the  other  half  to  his  four  children  above  named,  and  that  the  com* 
missioners*  report  of  partition  had  been  confirmed.  It  was  also  averred  that 
the  statement  in  the  first  amended  bUl  as  to  the  interests  of  the  said  Coleman 
C.  Beckham  and  his  children  in  the  said  tract  of  land  was  a  mistake;  that  the 
interest  of  the  former  was  three-fourths,  and  that  of  the  latter  one-fourth 
only.  This  was  explained  in  this  way:  That  the  said  Coleman  C.  Beckham, 
and  James  Beckham,  his  father-in-law,  were  joint  tenants  of  the  said  land, 
and  that  by  deed  dated  the  10th  of  December,  1846,  the  said  James  Beck- 
ham conveyed  all  his  interest  therein  to  the  said  Coleman  C.  Beckham  and 
Mary,  his  wife;  that  the  latter  had  long  since  been  dead,  and  that,  upon  her 
death,  her  interest,  namely,  one-fourth,  descended  to  her  children,  who  are  the 
children  above  named;  and  that  the  other  three-fourths  were  owned  by  the 
said  Coleman  C.  Beckham.  It  was  therefore  insisted  that  the  partition  there- 
tofore made  and  confirmed  should  be  set  aside,  and  a  new  partition  made  ac- 
cording to  the  rights  of  th%  parties.  And  the  prayer  of  the  bill  was  that  such 
partition  be  made,  and  that  the  shares  allotted  to  the  estate  of  the  said  Coleman 
C.  Beckham  and  to  the  said  William  A.  Beckham,  respectively,  be  sold  to  pay 
the  plaintiffs'  judgment.  The  personal  representative  of  the  said  Coleman  C. 
Beckham,  and  the  wife  and  infant  children  of  the  said  James  M.  Beckham, 
who  were  interested  under  the  will  of  the  said  Coleman  C.  Beckham,  were 
made  parties  defendant  to  the  bill,  with  a  prayer  that  they  be  required  to  an- 
swer the  same.  A  guardian  ad  litem  was  appointed  for  the  infant  defend- 
ants, who  duly  filed  their  answer.  A  decree  was  also  entered  appointing 
commissioners  to  make  a  new  partition  as  prayed  for,  who  proceeded  to  act, 
and  duly  returned  their  report.  They  reported  that  they  had  allotted  three- 
fourths  of  the  land  to  the  estate  of  Coleman  C.  Beckham,  and  the  remaining 
fourth  to  his  said  children,  but  that  they  found  it  impracticable  to  subdivide 
the  one-fourth  so  allotted.  To  this  report  the  said  James  M.  Beckhain  filed 
three  exceptions.  His  wife,  Julia  M.  Beckham,  also  excepted  to  the  report  on 
the  general  ground  that  it  worked  injustice  to  her  and  her  children  a*i  dev- 
isees of  the  said  Coleman  C.  Beckham.  She  also  demurred  to  the  second 
amended  bill,  and  filed  an  answer  thereto.  The  main  grounds  of  defense  set 
up  in  the  answer  were  that  the  plaintiffs'  judgment,  as  well  as  the  most  of  the 
debts  reported  as  liens  in  the  cause,  were  due  by  the  said  Coleman  C.  Beckham 
in  his  life-time,  as  surety,  and  therefore  that  the  plaintiffs,  and  other  credit- 
ors in  like  case  with  them,  ought  to  be  required  to  exhaust  their  remedies 
against  the  principal  debtors  before  proceeding  against  the  estate  of  the 
surety;  and  also  because  collections  of  money  in  various  pending  suits  had 
been  or  would  be  made,  which  were  applicable  to  the  payment  of  some  of  the 
debts  reported  in  this  suit,  and  that  an  account  thereof  ought  to  be  taken.    1( 
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was  also  averred,  in  the  answer,  that  the  said  Coleman  G.  Beckham  died  pos- 
sessed of  choses  in  action  and  other  personalty,  and  that  no  settlement  of  the 
estate  had  been  made  or  ordered.  This  point,  however,  is  not  insisted  upon 
here,  and  is  without  merit,  because,  as  was  decided  in  Price  v.  Thrash,  30 
Grat.  515f  the  remedy  in  equity  against  the  real  estate  is  not  dependent  upon 
inadequacy  of  the  legal  remedy  to  satisfy  the  Judgment  out  of  the  personal  es- 
tate, or  the  insufficiency  of  such  estate  for  that  purpose.  2  Lomax,  Ex'rs, 
242.  It  was  also  insisted,  in  the  answer,  that  no  furtheif  sales  of  the  lands  of 
which  the  said  Ooleman  0.  Beckham  died  seized  were  necessary.  When  the 
cause  came  on  to  be  heard,  the  court  overruled  the  demurrer  to  the  bill,  and 
also  the  exceptions  to  the  report  of  partition,  and  decreed  a  sale  of  the  whole  of 
Ashland;  whereupon  this  appeal  was  taken. 

The  first  assignment  of  error  is  that  the  original  bill  is  demurrable,  because 
it  does  not  make  the  executor  of  William  H.  Browning,  deceased,  a  party  to 
the  suit.  No  demurrer,  however,  was  filed  to  the  bill  in  the  lower  court,  nor 
Is  the  bill  demurrable  on  the  ground  alleged.  The  plaintiffs,  as  survivors  of 
themselves  and  William  H.  Browning,  deceased,  were  entitled  to  maintain  an 
action  on  the  bond  of  indemnity,  and  to  collect  the  judgment  when  obtained. 
3  Rob.  (New)  Pr.  91.  549. 

The  second  assignment  of  error  is  that  the  decree  for  ah  account  of  the  16th 
•C  September*  1876,  was  premature;  and  that  said  decree  is  also  erroneous  in 
not  providing  for  an  account  of  fee-bills  to  be  surrendered  by  Charles  Short, 
and  in  not  directing  an  account  to  ascertain  the  amount  due  James  Barbour 
by  William  H.  Browning,  James  H.  Duncan,  and  Eldridge  G.  Duncan.  A 
sufficient  answer  to  .this  assignment  is  that  no  such  questions  were  raised  in 
the  court  below.  It  has  not  been  claimed,  in  the  progress  of  the  cause,  by 
James  Barbour,  or  any  other  person,  that  anything  was  due  him  by  Brown- 
ing's estate  and  the  Duncans,  or  that  there  were  any  fee-bills  in  Short's  pos- 
session to  be  surrendered. 

The  third  assignment  of  error  is  that  the  decree  of  the  6th  of  December, 
1877,  confirming  Commissioner  Stallard's  account  of  liens  is  erroneous,  be- 
cause said  account  was  taken  without  sufficient  notice,  and  did  not  embrace 
the  real  estate  of  the  defendants  Short,  Barbour,  and  William  A.  Beckham. 
It  is  contended  that  Short  was  tlie  principal  debtor,  and  that  the  other  defend- 
ants in  the  original  bill  were  sureties;  and  tiierefore  that  the  plaintiffs  ought  to 
have  been  compelled  to  exhaust  their  remedies  against  Short  before  subjecting 
the  estates  of  the  sureties..  As  to  the  objection  for  want  of  notice,  it  is  suffi- 
cient to  say  that  it  does  not  appear  from  the  record,  as  it  comes  to  us,  that  due 
notice  was  not  given.  Ko  such  objection  appears  to  have  been  made  below, 
though  the  decree  of  confirmation  was  entered  nearly  10  years  before  this  ap- 
peal was  taken ;  nor  does  it  appear  that,  throughout  the  progress  of  the  litiga- 
tion, there  was  any  suggestion  that  the  defendants  Short  and  Barbour  owned, 
or  were  entitled  to,  any  interest  in  real  estate  whatever;  and,  in  the  condition 
of  tlie  record  as  it  is,  we  must  presume  the  contrary.  The  interest  of  the  de- 
fendant William  A.  Beckham  in  the  Ashland  tract  was  reported,  and  presum- 
ably tliis  was  all  that  he  had.  Moreover,  it  does  not  appear,  from  the  record, 
that  Coleman  C.  Beckham  was  ever  a  surety  for  Short.  It  would  seem  that 
he  signed  the  written  agreement  upon  which  the  plaintiffs'  judgment  was  ob- 
tained, as  a  principal  debtor,  and  not  as  surety.  At  all  events.  Short  was  not 
a  party  to  that  agreement;  and  it  appears  to  have  been  executed  by  Coleman 
C.  Beckham  to  make  good  the  liability  of  his  son,  William  A.  Beckham,  who, 
the  agreement  recites,  was  "justly  chai'geable  as  deputy  for  said  Short,  sheriff, 
with  the  sum  of  three  thousand  dollars,"  and  also  to  discharge  his  liability  as 
one  of  the  obligors  of  the  indemnifying  bond  to  the  Duncans  and  William"  H. 
Browning,  mentioned  in  the  bill  or  in  the  subsequent  proceedings.  It  is  un- 
necessary, therefore,  to  go  into  the  question  as  to  how  far  a  court  of  equity 
will  compel  the  creditor  to  pursue  the  principal  debtor  before  resorting  to  the 
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surety.  It  may  be  as  well,  however,  to  say  that  the  general  rule  is  that  tlie 
creditor  is  under  no  obligation  to  look  to  the  principal  debtor,  or  to  his  prop- 
erty, and  is  not  bound  to  exhaust  his  remedies  against  the  latter,  before  re- 
sorting to  the  surety.  Relief  in  accordance  with  the  equity  of  the  parties  inr 
ter  se  will  only  be  granted  where  all  the  parties  are  before  the  court,  and  where 
to  lay  the  burden  first  upon  the  principal  debtor,  or  his  property,  will  not  work 
material  delay  or  injury  to  the  creditor.  This  is  the  well-establislied  doctrine 
of  courts  of  equity  repeatedly  recognized  by  this  court.  Meade  v.  OHgshy^B 
Adm'ra,  26  Grat.  612;  Horton  v.  Bond,  28Grat.  815;  Fenn  v.  Ingles,  10  Va. 
T^w  J.  631. 

The  fourth  assignment  of  error  is  that  the  amended  bill  No.  1  is  defective 
for  non- joinder  of  necessary  parties.  It  is  contended  that  the  personal  repre- 
sentatives of  William  II.  Browning  and  Eldridge  G.  Duncan,  then  deceased, 
and  Charles  Short  and  Josepli  N.  Annstrong,  ought  to  have  been  made  de- 
fendants to  the  bill»  and  that  it  was  error  to  proceed  without  making  them 
parties.  We  do  not  think  so.  The  personal  representatives  were  not  neces- 
sary parties,  because,  as  the  survivor  of  himself  and  Browning  and  Eldridge 
G.  Duncan,  it  ivas  competent  for  James  M.  Duncan  to  continue  the  prosecu- 
tion of  the  suit  in  his  own  name,  (IBart.  Ch.  Pr.  p.  166;)  and,  as  to  Short  and 
Armstrong,  they  wAe  already  before  the  court  as  defendants  to  the  original 
bill,  and  no  relief  as  against  them  was  prayed  in  the  amended  bill.  There  is 
no  reason,  therefore,  why  they  should  have  been  formally  made  parties  to  the 
amended  bill,  and  required  to  answer  it. 

The  same  objection  is  renewed  in  the  fifth  assignment  of  error,  which  re- 
lates to  amended  bill  No.  2,  and  is  equally  untenable  in  respect  to  that  bill. 
It  is  also  contended  in  this  connection  that  thelast^mentioned  bill  is  demurra- 
ble because  it  avers  that,  under  the  conveyance  from  James  Beckham,  the 
said  Coleman  C.  Beckham  and  Mary,  his  wife,  became  joint  tenants,  and  at 
the  death  of  the  latter  her  one-fourth  interest  descended  to  her  children.  An 
ofiice  copy  of  the  deed  from  James  Beckham  to  the  said  grantees  is  exhibited 
with  the  second  amended  bill,  which  deed  is  dated  the  10th  of  December,  1846, 
and  which  conveyed  the  one-half  undivided  interest  of  the  said  grantor  in 
Ashland  to  the  said  grantees;  and  it  may  be  conceded  that  the  averment  in 
the  bill  as  to  the  nature  of  the  interest  conveyed  by  that  deed  is  inaccurate. 
In  Thornton  v.  Thornton,  3  Rand.  (Va.)  179,  decided  in  1825,  it  was  held 
that  the  conveyance  or  devise  of  an  estate  to  husband  and  wife  did  not  creatf* 
a  joint  tenancy  in  the  technical  sense  of  that  term,  but  that  each  party  took 
the  entirety,  and  that  the  survivor  took  the  whole,  not  by  survivorship  but 
by  virtue  of  the  original  conveyance.  And  the  present  case  is  within  the  in- 
fluence of  that  decision,  as  our  statute  ab6lishing entireties  as  to  estates  of  in- 
heritance applies  only  to  estates  conveyed  or  devised  since  the  1st  July,  1850. 
Code  1873,  c.  112,  §  18 ;  2  Minor,  Inst.  411 .  But  this  concession  does  not  help 
the  case  of  the  appellants.  It  only  shows  that  the  plaintiffs  claimed  less  in 
the  court  below  than  they  were  entitled  to,  which,  so  far  from  prejudicing  th«? 
appellants,  wasto  their  iidvantage,  and  therefore  constitutes  no  ground  lor  a 
reversal  of  the  decree  in  their  favor. 

The  sixth  assignment  of  error  is  that  the  decree  of  the  4th  of  June.  1886. 
ought  to  have  been  set  aside  for  the  reasons  set  forth  in  the  petition  to  rehear 
the  same.  In  respect  to  this  assignment  it  is  sufficient  to  say  that  all  the  ob- 
jections to  the  decree  which  appear  to  have  any  merit,  as  set  forth  in  the  peti- 
tion for  reheaiung,  were  obviated  by  a  subsequent  decree,  and  need  not  be  here 
considered. 

The  only  remaining  assignment  of  error  relates  to  the  decree  of  the  18th  of 
September,  1886,  which  is  the  last  decree  entered  in  the  cause.  The  objections 
to  this  decree  are  these:  (1)  That  it  confirmed  the  report  of  Master  Commis- 
sioner Stallai-d  of  the  20th  of  February,  1886,  which,  it  is  now  alleged,  was 
taken  without  notice;  (2)  that  it  confirmed  the  report  of  partition;  and  (3] 
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that  it  decreed  a  sale  of  Ashland  apon  the  terms  therein  prescribed.  There  is 
nothing  in  the  record  upon  which  these  objections,  or  any  one  of  them,  can  be 
sustained.  In  her  answer  to  the  second  amended  bill,  Mrs.  Julia  M.  Beck- 
ham, one  of  the  appellants,  objected  to  the  proceedings  on  various  grounds, 
and,  among  other  things,  prayed  that  her  answer  '*be  taken  as  and  for  excep- 
tions to  the  commissioners'  reportof  the  20th  of  February,  1886;"  but  no  ob- 
jection in  the  answer  was  made  to  the  report  on  the  ground  that  it  had  been 
taken  without  due  notice,  and,  apart  from  the  answer,  there  is  no  exception 
to  the  report  on  any  ground,  so  that  the  objection,  now  for  the  first  time  urged 
in  the  appellate  court,  comes  too  late.  Nor  was  any  evidence  offered  in  the 
court  below  tending  to  show  that  the  report  of  the  commissioners  appointed 
to  divide  the  land  ought  not  to  have  been  confirmed.  The  commissionei-s  were 
presumably  selected  with  reference  to  their  supposed  qualifications  for  the  serv- 
ice to  be  performed,  and,  in  their  report  to  the  court,  made  upon  oath,  they 
are  very  empliatic  in  the  opinion  that  it  was  impracticable  to  subdivide  the 
one-fourth  interest  in  Ashland  which  they  had  allotted  to  the  children  of  Cole- 
man 0.  Beckham,  and  they  give  the  reasons  for  their  conclusion,  which,  in  the 
absence  of  evidence  to  the  contrary,  must  be  accepted  as  sound.  It  is  true 
the  general  rule  is  that^in  the  partition  of  land,  each  cotenant  has  the  right 
to  have  his  share  assigned  to  him  in  severalty.  But  this  is  only  where  such 
allotment  can  be  made  without  material  injury  to  tiie  interests  of  all  concerned; 
and  in  the  present  case  the  facts  disclosed  by  the  record  justified,  and  even 
required,  a  depai-ture  from  the  general  rule,  since  it  appears  that  a  sale  of  the 
interest  of  one  of  the  children  was  necessary  to  satisfy  the  liens  upon  it,  and 
a  subdivision  was  impracticable.  It  was  proper,  therefore,  for  the  court  to 
confirm  the  report  of  the  commissioners,  and  to  direct  a  sale  of  the  whole  tract. 
Code  1873,  c.  120,  §  8;  CurtU  v.  87tead,  12  Grat.  260;  Hotvet-y  v.  Helms,  20 
Grat.  1.  It  appears,  moreover,  that  of  the  four  children  one  only  excepted 
to  the  report.  Two  of  them  expressly  united  in  the  prayer  of  the  orig- 
inal and  amended  bills,  and  the  fourth  is  not  complaining.  The  decree  di- 
rected the  land  to  be  sold  on  the  terms  of  one-third  of  the  purchase  money  to 
be  paid  in  cash,  the  balance  to  be  paid  in  three  equal  installments,  on  a  credit 
of  one,  two,  and  three  years,  with  interest  from  the  day  of  sale,  to  be  secured 
by  the  bonds  of  the  purchaser,  and  the  retention  of  the  legal  title  until  full 
payment  of  the  purchase  money.  These  terms  are  fair  and  reasonable,  and 
no  reasons  in  support  of  the  contrary  view  have  been  assigned  in  this  court,  or 
doubtless  can  be. 

We  find  no  error  in  the  decrees  complained  of,  and  the  same  must  be  af- 
firmed. 


(84  Va.  664)  ^ 

BOLLANB  et  IIX.  9.  BATGHELDEB. 

{Supreme  Cou/rt  of  Appeals  of  Virginia.    March  29,  1888.) 

Libel  and  Slander— Insulting  Words— Code  Va.— Letter  to  TVifb. 

Under  Code  Va.  1873,  c.  145,  §  2,  providing  that  "all  words,  which  from  their  usual 
construction  and  oommon  acceptation  are  construed  as  insults,  and  tend  to  violence 
and  breach  of  the  peace,  shall  he  actionable,  '*  a  letter  sent  by  a  servant  to  a  neigh- 
bor's wife,  falsely  intimating  that  she  has  Invited  t^e  writer  to  meet  her,  and  pro- 
gosing  a  private  interview  on  a  street  comer  at  night,  or  in  his  ofBce  on  the  iSab- 
ath  day,  constitutes  a  good  cause  of  action. 

Error  to  corporation  court  of  Norfolk;  D.  Tucker  Brooke,  Judge. 

Action  for  libel  brought  by  Thomas  J.  Holland  and  Cora  Holland,  his  wife, 
against  B.  M.  HatcHelder.  Judgment  on  demurrer  to  plaintiffs*  evidence  for 
defendant,  and  plaintiffs  bring  writ  of  error. 

Burroughs  &  Bra,  and  H.  L,  Worthington,  for  plaintiff  in  error.  Han- 
nanson  d*  Heath  and  E.  SpaiUding,  for  defendant  in  error. 

Lacy,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  corporation  court  of 
Norfolk  city,  rendered  on  the  15th  day  of  July,  1887.     Tlie  action  was  ties- 
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pass  on  the  case  for  insulting,  words  under  the  statute.  The  defendant  in 
error,  on  the  5th  day  of  February,  1887,  sent  by  his  servant  the  following  let- 
ter to  the  wife  of  his  neighbor,  livij^g'on  the  lot  adjoining  his  own,  in  the 
city  of  Norfolk.  "Norfolk,  Sat.,  February  6,  1887. 

"Miss  CJora:  Yours  received.  Will  meet  you  at  post-office  at  5  o'clock 
this  p.  M.  for  a  short  interview.  If  you  are  not  there,  then  I  will  meet  you 
at  the  corner  of  Brewer  and  Freemason  street  at  half  past  eight  o'clock  this 
p.  M.  If  that  is  not  convenient  for  you.  I  will  be  at  my  office  to-morrow 
(Sunday)  morning  from  10  o'clock  to  11.  Either  of  the  above  places  you  can 
coi^e  with  safety.  "Yours,  B.  M.  Batcheldke. 

"P.  S.  You  have  the  advantage  of  me;  I  won't  know  you,  so  you  must 
make  youi-self  known.  B." 

He  directed  his  servant  to  deliver  this  note  to  the  servant  of  Mr.  RoUand, 
who  lived  on  the  adjoining  lot,  and  direct  that  it  be  given  to  Miss  Cora, 
meaning  Mrs.  Cora  Bolland,  the  wife  of  T.  J.  BoUand.  Mrs.  Bolland  became 
indignant,  and  sent  a  message  back  threatening  the  sender  of  the  note  with 
her  husband.  Batchelder  was  arrested  and  admitted  sending  the  note,  bat 
sought  to  exculpate  himself  by  the  assertion  that  the  note  was  not  meant  for 
Mrs.  Holland.  The  arrest,  however,  had  been  effected  by  Mrs.  Holland's  go- 
ing to  the  appointed  place,  shadowed  at  her  request  by  an  officer,  who  arrested 
Batchelder  in  the  act  of  making  advances  to  her.  The  suit  was  institute 
for  $10,000  damages;  when  the  testimony  had  been  offered  on  the  part  of  the 
plaintiff,  the  defendant  offered  none,  but  demurred  to  the  evidence.  At  the 
trial  the  court  excluded  the  letter  set  forth  above  as  evidence,  from  the  jury, 
because  there  was  no  sufficient  publication  of  the  same  found,  it  not  having 
been  otherwise  published  than  by  sending  it  to  the  person  to  whom  it  was  ad- 
dressed. The  court  discharged  the  jury  without  allowing  them  to  assess  tiie 
damages  in  the  case,  subject  to  the  judgment  of  the  court  upon  the  demurrer 
to  the  evidence.  The  court  then  rendered  its  judgment  upon  the  demurrer  to 
the  evidence  in  favor  of  the  defendant,  whereupon  the  case  was  brougiit  to 
this  court  by  writ  of  error. 

The  action  is  brought  under  the  second  section  of  chapter  145  of  the  Code  of 
1873,  which  provides  that  "all  words  which  from  their  usual  construction,  and 
common  acceptation,  are  construed  as  insults  and  tend  to  violence  and  breach 
of  the  peace,  shall  be  actionable.  No  demurrer  shall  preclude  a  jury  from  pass- 
ing thereon. "  Such  words  are  actionable  whether  they' be  spoken  words  or  writ^ 
ten  words.  Chaffin  v.  Lynch,  1  S.  E.  Bep.  806.  That  the  words  used  are  in- 
sulting words  cannot  be  questioned ;  that  they  tend  to  violence  and  breach  of  the 
peace  is.equally  clear.  But  it  is  argued  that  this  letter  is  not  a  libel,  because  it 
was  not  published  by  the  defendant,  and  it  was  so  held  by  the  corporation  court 
If  publication  was  necessary  to  constitute  insulting  words  actionable,  it  is 
established  in  this  case  that  the  letter  was  written  by  the  defendant,  and 
given  into  the  hands  of  one  person,  Nancy,  the  servant,  with  money  and  di- 
rections to  deliver  it  to  Harriet,  another  person,  and  the  servant  of  the  plain- 
tiff, with  directions  to  deliver  it  to  the  wife  of  the  plaintiff,  T.  J.  Bolland. 
The  defendant  thus  parted  with  the  letter,  sent  it  forth,  and  the  result  of  tiiis 
carefully  prepared  train  is  that  the  contents  became  known.  This  miglit 
properly  be  held  to  be  a  sufficient  publication  if  such  were  required  to  render 
the  words  actionable.  In  the  case  of  Miller  v.  Butler  a  similar  letter  was 
sent  through  the  mail,  and  this  was  held  sufficient  publication,  although  di- 
rected to  and  received  by  the  person  addressed.  6  Cush.  71.  And  Judge 
Tucker  says,  in  his  admirable  work  on  the  Laws  of  Virginia,  that  writing  a 
libelous  letter  to  the  person  libelled  is  a  publication,  and  is  actionable.  Tuck. 
Bl.  Comm.  bk;  8,  p.  63.  And  while  this  is  doubtless  true,  in  the  case  of  the 
estate  V.  Aoei-y,  7  Conn.  266,  it  is  held  punishable  as  an  offense  of  a  public  nat- 
ure because  it  tends  to  create  ill  blood,  and  cause  a  disturbance  of  the  public 
peace.     But  we  do  not  think  any  publication  is  necessary  under  our  statute 
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cited  above;  that  the  words,  according  to  their  ueua]  constractlon  and  com-  ' 
moD  aeoeptation»  are  construed  as  insults,  and  tend  to  violence  and  breach  of 
the  peace,  is  sufficient  to  render  them  actionable.  If  they  are  so  written  or 
spoken  as  io  tend  to  violence  and  breach  of  the  peace,  that  is  all  the  statute 
requires.  If  a  libel  is  published,  or  a  slander  communicated  to  some  third 
person,  the  action  accrues.  But  whatever  may  have  been  the  original  object 
of  the  statute,  about  which  we  find  some  of  the  judges  not  entirely  agreed, 
the  intention  of  the  law  expressed  therein  is  clearly  to  render  all  words  which, 
from  their  usual  construction  and  common  acceptation,  are  construed  as  in- 
sults, and  tend  to  violence  and  breach  of  the  peace,  actionable.  Insulting 
words  written  to  the  person  insulted,  tend  to  violence  and  breach  of  the  peace, 
wliether  exhibited  to  a  third  person  or  not,  and  such  words,  spoken  to  another 
without  the  pi*esence  of  third  pt^rsous,  tend  also,  to  violence  and  breach  of  the 
peace.  Now,  here  is  a  letter  written  to  the  wife  of  a  neighbor,  one  living 
upon  an  adjoining  lot,  artfully  asserting  that  in  response  to  an  invitation  con- 
tained in  a  letter  from  her  (which  is  entirely  false,  no  letter  having  been 
written  by  her)  ihe  writer  is  ready  and  proposes  to  meet  her  on  the  street  cor- 
ner after  dark,  or  at  a  private  interview  in  his  place  of  business  on  the  Sab- 
bath day.  This  was  an  insulting  proposal  to  a  married  woman,  and,  being 
written  to  a  woman  of  unimpeached  honor  and  virtue,  it  was  a  letter  to  her 
husband  as  well,  as  the  fii-st  impulse  of  every  such  married  woman  would  be, 
as  was  the  first  impulse  of  this  married  woman,  to  send  her  husband  and 
lawful  protector  to  punish  the  would-be  seducer  who  had  cast  his  lewd  eyes 
upon  her  across  their  dividing  fence.  If  the  inlimation  to  the  married  wo- 
man that  she  had  opened  this  correspondence,  the  object  of  which  was  to  ac- 
complish and  conceal  an  adulterous  intercourse  with  the  writer,  was  other 
than  such  words  as  the  statute  contemplates,  then  the  statute  is  a  vain  thing. 
Such  words  are  insulting,  and  certaijily  tend  to  violence  and  breach  of  the 
peace,  within  the  meaning  of  the  statute.  To  render  insulting  words  action- 
able, they  need  not  be  spoken  in  the  presence  of  a  third  person,  and,  to  render 
written  words  which  are  insulting  actionable,  it  is  not  necessary  that  they 
should  be  published  to  the  world.  If  they  are  such,  and  are  so  used  as  to 
tend  to  violence  and  breach  of  the  peace,  they  are  by  the  law  made  actionable, 
and  such  action  must  be  tried  by  a  jury,  and  must  be  heard  upon  its  merits, 
foi"  "no  demurrer  shall  preclude  a  jury  from  passing  thereon." 

Such  being  our  view  of  the  law,  it  follows  that  we  think  the  corporation 
court  erred  in  excluding  the  insulting  letter  from  the  jury,  and  erred  in  com- 
pelling the  plaintiff  to  join  in  the  demurrer  to  the  evidence,  offered  by  the 
defendant,  and  erred  in  discharging  the  jury  without  allowing  them  to  render 
a  verdict  in  the  cause.  But  as  there  has  been  no  assessment  of  damages  in 
the  cause,  this  court  cannot  now  render,  such  judgment  as  the  said  corpora- 
tion court  should  have  rendered,  but  the  judgment  of  that  court  will  be  re- 
versed and  annulled,  and  the  cause  will  be  remanded  to  the  said  corporation 
court  for  a  now  trial,  to  be  had  therein  in  accordance  with  the  foregoing 
views. 

(84  Va.  660) 

ROSENBERGEB  V,  BOWEN  et  ol. 

{Supreme  Ccwrt  of  Appeals  of  Virginia,    March  29, 1888.) 

1.  iKJTTKonoN— Who  mat  Awabd— Cods  Va- 

Under  Code  Va.  1878,  c.  }75,  {  6,  authorizhig  evei*y  judge  of  a  county  court  to 
award  injunctions  whether  the  judgment  or  proceeding  enjoined  be  of  a  superior 
or  inferior  court  of  hla  county  or  district,  a  judge  of  a  county  court  may  award  an 
injunction  upon  a  bill  addressed  to  the  judge  of  the  circuit  court,  and  the  fact  that 
the  bill  was  afterwards  filed  in  the  circuit  court  does  not  affect  the  validity  of  the 
injunction. 
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'  2.  Same— Errob  in  Jutjombnt— Pendiko  Appeal. 

An  injunction  will  not  be  granted  to  restrain  the  exeeutionof  a  writ  of  nosseBsion, 
based  on  alleged  error  in  the  judgment  upon  which  the  execution  issued,  and  also 
upon  a  iudgment  in  complainant's  favor  for  possession  of  a  tract  of  land  of  which 
the  lana  in  question  is  a  part,  the  final  decision  of  which  is  pending  on  appeal. 

Appeal  from  circuit  court,  Culpeper  county. 
/.  Q,  Fields  for  appellant. 

Lewis,  P.  The  material  facts  of  the  case  are  briefly  these :  In  1879,  Bowen 
sold  to  Rosenberger  a  tract  of  land  containing  about  218  acres,  and  put  him 
in  possession  thereof.  By  agreement  between  the  parties,  at  the  same  time, 
Bowen  continued  to  occupy  the  dwelling-house,  garden,  and  orchard  on  the 
premises  for  a  stipulated  rent.  Afterwards  Rosenberger  sued  Bowen  in  an 
action  of  unlawful  detainer,  in  the  county  court  of  Culpeper  county,  to  re- 
cover possession  of  the  dwelling,  etc.,  occupied  by  him,  and  obtained  a  judg- 
ment against  him.  The  latter  obtained  an  injunction  from- the  circuit  court 
of  Culpeper  to  the  judgment,  which,  however,  was  afterwards  dissolved,  and 
thereupon  he  instituted  an  action  of  unlawful  detainer,  in 'the  said  county 
court,  against  Rosenberger,  to  recover  possession  of  the  entire  tract  of  land 
above  mentioned.  The  action  resulted  in  a  judgment  for  Bowen,  to  which 
judgment  the  said  circuit  court,  having  refused  a  writ  of  error,  the  defend- 
ant, Rosenberger,  obtained  a  writ  of  error  and  supei'sedeas  from  one  of  the 
judges  of  this  court,  and  tlie  case  is  now  upon  the  docket  of  this  court.  After 
the  supersedeas  was  perfected  Rosenberger  sued  out  a  writ  of  possession  from 
the  clerk's  office  of  the  county  court  to  enforce  the  judgment  in  his  favor 
above  mentioned,  whereupon  Bowen  filed  his  bill  in  the  circuit  court,  praying 
for  an  injunction  to  restrain  the  execution  of  the  writ,  on  several  grounds. 
The  first  was  that  the  judgment  upon  which  the  writ  issued  was  erroneous. 
Another  was  that  the  complainant  had  obtained  a  judgment  against  the  de- 
fendant for  possession  of  the  entire  tract  of  land,  and  tliat  it  would  operate  as 
a  hardship  upon  the  complainant  to  turn  him  out  of  possession  of  the  part  for 
the  possession  of  which  the  defendant  had  obtained  a  judgment  as  aforesaid, 
before  the  case  pending  in  this  court  had  been  decided.  The  other  grounds 
are  immaterial,  and  need  not  be  mentioned.  Upon  the  presentation  of  the 
bill,  before  it  was  filed,  to  the  judge  of  the  county  court,  an  injunction  was 
awarded,  and  the  cause  thereupon  regularly  proceeded  in  the  circuit  court. 
The  defendant  demurred  to  the  bill,  and  also  answered.  And  he  subsequently, 
at  the  September  term,  1886,  moved  to  dissolve  the  injunction,  but  the  mo- 
tion was  overruled  by  the  decree  complained  of.  The  errors  assigned  are — 
IHrst,  that  the  action  of  the  judge  of  the  county  court,  in  awarding  an  injunc* 
tion  upon  a  bill  addressed  to  the  circuit  court,  was  without  authority  of  law, 
and  therefore  void;  and,  secondly,  that  the  injunction  ought  to  have  been  dis- 
solved, and  the  bill  dismissed,  because  the  bill  shows  no  equity  on  its  face. 

1.  The  statute  gives  authority  to  every  judge  of  a  county  court  to  award 
injunctions,  "whether  the  judgment  or  proceeding  enjoined  be  of  a  superior 
or  inferior  court  of  his  county  or  district,  or  the  party  against  whose  act  or 
proceeding  the  injunction  be  asked  resides  in  or  out  of  the  same;  provided 
such  act  or  proceeding  is  apprehended,  or  is  to  be  done,  or  is  doing,  in  his 
county  or  district. "  Code  1873,  c.  175,  §  6.  Under  this  provision  of  the  stat- 
ute, it  is  clear  that  the  county  judge  had  jurisdiction  to  award  an  injunction 
to  the  judgment  in  question,  and  the  fact  that  the  bill  was  addressed  to  the 
judge  of  the  circuit  court,  and  was  afterwards  filed  in  the  latter  court,  does 
not  affect  the  validity  of  the  injunction  which  was  awarded.  It  was  the  evi- 
dent purpose  of  the  legislature,  in  passing  the  statute,  to  give  the  suitoi*s  a 
convenient  and  speedy  remedy,  by  conferring  jurisdiction  to  act  in  crises  like 
the  present  upon  the  county  judges  of  the  state,  who  are  required  to  reside 
within  their  respective  counties  or  districts,  and  who  are,  ordinarily,  for  that 
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reason,  more  accessible  to  suitors  than  the  judges  of  the  circuit  courts,  and  the 
injunction  was  therefore  lawfully  awarded. 

2.  It  ought,  however,  to  have  been  dissolved,  and  the  demurrer  to  the  bill 
sustained.  Tliere  is  no  ground  set  forth  in  the  bill  upon  which  an  injunction 
ought  to  have  been  awarded.  The  simple  allegation  that  the  judgment  upon 
which  the  writ  of  possession  issued  was  erroneous,  constitutes  no  ground  for 
the  interference  of  a  court  of  equity.  It  is  not  by  injunction  that  the  errors 
of  a  county  court  are  to  be  reviewed  and  corrected.  The  law  provides  an- 
other remedy  for  that  purpose,  namely,  by  writ  of  error  or  appeal.  A  court 
of  equity  does  not  interfere  with  judgments  at  law,  unless  the  failure  of  the 
complainant  to  successfully  defend  at  law  was  because  of  the  acts  or  repre- 
sentations of  the  opposite  party  or  his  agents,  or  was  the  result  of  fraud,  ac- 
cident, or  surprise,  or  some  other  adventitious  circumstance  beyond  the  con- 
trol of  the  complainant;  and  no  such  circumstances  are  alleged  in  the  present 
case,  nor  is  it  even  alleged  wherein  the  errors  in  the  judgment,  if  any,  con- 
sist. Insurance  Co.  v.  Hodgson,  7  Granch,  332;  8lack  v.  Wood,  9  Grat.  40; 
Dey  V.  Martin,  78  Va.  1;  Emhrey  v.  Palmer,  107  U.  S.  3,  2  Sup.  a.  Rep. 
25.  Kor  does  the  fact  that  the  complainant  has  obtained  a  judgment  at  law 
for  the  entire  tract  of  land  alter  the  case  in  the  slightest  degree.  That  judg- 
ment has  been  altogether  superseded  by  the  order  of  this  court,  and  the  case 
remains  undisposed  of;  whereas  the  judgment  in  favor  of  the  appellant,  ex- 
cept for  the  injunction,  in  the  present  case,  is  in  full  force,  and  is  now  irre- 
versible. It  is  too  plain  for  argument  that  the  bill  is  demurrable,  and  ought 
to  have  been  dismissed.  The  decree  will  therefox*e  be  reversed,  and  a  decree 
entered  here  in  conformity  with  this  opinion. 


(84  Va.  675)  ^ 

ROSENBERGER  0.  BoWEN. 

(Supreme  Cov/rt  of  Appeals  of  Virginia.    March  29, 1888.) 

Covenant— Warranty — Effect  of  Breach.  ' 

In  an  action  for  possession  it  appeared  that  defendant  was  in  possession  under  a 
written  contract  with  plaintiff  to  convey  by  general  warrantjr  deed ;  that  there  was 
an  undisclosed  vendor^s  lien  and  judgments  against  plaintiff  outstanding  at  the 
time ;  that  the  record  title  was  not  in  him ;  that  defendant  having,  in  good  faith, 
paid  nearly  all  the  contract  price  as  agreed,  and  part  of  the  vendor's  lien  to  avoid  a 
sale  of  the  land,  being  able  and  willing  to  pay  the  balance  of  the  i^urchase  price,  de- 
manded a  deed,  which  plaintiff  failed  to  give:  and  that  plaintiff  afterwards  de- 
manded possession,  charging  that  defendant  had  failed  to  comply  with  the  contract. 
Held^  that  plaintiff  could  not  maintain  his  action  without  alleging  and  showing  his 
ability  and  willingness  to  convey  the  legal  title  by  general  warranty  deed. 

Error  to  circuit  court,  Culpeper  county. 
/.  Q,  Field,  for  plaintiff  in  error. 

Fauntleroy,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  Culpeper  county,  refusing  a  writ  of  error  to  the  judgment  of  the  county 
court  of  the  said  county,  rendered  at  its  May  term,  1886,  in  an  action  of  un- 
lawful detainer  in  said  court  pending,  in  which  George  W.  Bowen  is  plaintiff 
and  Levi  Kosenberger  is  defendant.  On  the  29th  of  January,  1879,  the  appel- 
lant, Levi  Kosenberger,  and  the  appellee,  (xeorge  W.  Bowen,  entered  into  an 
agreement  in  writing,  under  seal,  by  which  the  said  Bowen  contracted  to  sell, 
and  the  said  Kosenberger  contracted  to  buy,  a  certain  tract  of  land  lying  in 
the  county  of  Culpeper,  called  "Hebron,"  containing  218  acres,  at  the  price 
of  $27.50  per  acre,  payable  as  follows:  $1,000  in  cash;  ai500  on  or  before  the 
1st  of  March,  1879;  *500  on  or  before  the  1st  of  August,  1879;  *1,000  on 
the  29th  of  January,  1880;  81,000  on  or  before  the  29th  of  January.  1881; 
$1,000  on  or  before  the  29th  of  January,  1882;  Sl.OOOon  the  29th  of  January, 
1883;  and  $998.47  on  the  29th  of  January,  1884,— all  the  said  installments  to 
bear  interest  from  29th  January,  1879.     The  said  Bowen  covenanted  to  con- 
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fey  tl)e  said  land  to  the  said  Rosenberger  bj  a  deed  with  general  warranty  of 
title.  The  said  Bosenberger  was  put  into  possession  of  the  land,  and  paid  to 
the  said  Bowen  over  $1,400  of  the  purchase  money  according  to  their  said 
contract,  when  he  was  informed  and  noticed  by  James  Q.  Field,  administrator 
d.  6.  n.  w.  to,  a.  of  Peter  B.  Bowen,  deceased,  (from  whom  the  said  George 
W.  Bowen  had  purchased  the  said  land,)  that  he  could  not  safely  pay  to  the 
said  George  W.  Bowen  any  more  of  the  purchase  money  for  said  land,  as  he, 
the  said  Bowen,  had  not  paid  for  it,  and  that  the  legal  title  was  in  the  said 
James  G.  Field;  and  that  he  had  instituted  a  chancery  suit  against  the  said 
Bowen  to  recover  the  purchase  money,  and  that  a  decree  of  sale  of  the  land 
had  been  entered  in  June,  1877.  This  fact  the  said  Bowen  failed  to  make 
known  to  the  said  Bosenberger  when  the  contract  of  29th  January,  1879,  wa)i 
entered  into,  but  the  said  Bosenberger,  being  ready  and  anxious  to  pay  off  the 
whole  of  the  purchase  money,  and  to  obtain  the  complete  title  to  the  land, 
paid  $1,000  to  the  said  Field,  administrator  d.  6.  n.  w,  to,  a.  of  Peter  B. 
Bowen,  deceased;  and  to  Joseph  Settle,  one  of  the  parties  entitled  to  the  money 
arising  from  tiie  sale  of  the  land  after  the  payment  of  the  debts  of  Peter  B. 
Bowen,  $2,756.  in  addition  to  the  fact  that  the  said  Bowen  had  not  obtained 
the  legal  title,  and  had  not  paid  the  purchase  money  for  the  said  land,  and 
was  owing  to  the  said  Field,  administrator  as  aforesaid,  for  lands  purchased 
of  the  estate  of  Peter  B.  Bowen,  deceased,  according  to  the  master  commis- 
sioner's report,  $13,713.87,  there  were  numerous  judgmc^nls  against  the  said 
Bowen,  upon  the  lien  docket  of  the  county  court  of  Gulpeper.  The  said  Ros- 
enberger called  upon  the  said  Bowen,  and  demanded  the  legal  title,  that  he 
might  pay  the  small  unpaid  balance  of  the  purchase  money  for  the  land;  but 
the  said  Bowen  did  not  make  the  said  deed,  and,  as  the  record  shows,  he  could 
not  do  so,  never  having  paid  for  t]»  said  land,  and  having  no  title  in  him- 
self. The  said  Bosenberger  could  not,  properly  or  safely,  have  paid  the  resid- 
uum of  the  purchase  money,  still  in  his  hands,  even  to  the  said  Field,  be- 
cause of  the  numerous  docketed  judgments  aforesaid  against  the  said  Bowen. 
In  this  condition  of  things  the  said  Bowen,  in  August,  1882,  served  a  notice 
upon  the  said  Bosenberger,  charging  tllat  he  had  failed  to  comply  with  his 
contract,  and  demanding  the  immediate  return  of  the  possession  of  the  said 
land;  and,  shortly  thereafter,  sued  out  of  the  clerk's  office  of  the  county  court 
of  Gulpeper  the  summons  of  unlawful  detainer,  which  is  this  suit.  Tlie  ease 
Hngerwd  on  the  docket  of  the  said  court  until  May,  1886,  when  it  was  tried  by 
the  court,  both  parties  having  waived  a  jury,  and  judgment  rendered  in  favor 
of  the  plaintiff,  Bowen. 

The  judgment  complained  of  in  this  court,  by  writ  of  error  to  the  judgment 
of  the  circuit  court  of  Gulpeper,  affirming  the  judgment  of  the  county  court 
of  Gulpeper,  is  cleaily  and  wholly  erroneous.  The  plaintiff  Bowen,  was  not 
entitled  to  demand  or  to  have  the  possession  of  the  land,  because  he  was  not 
and  never  was  in  a  position  to  call  upon  his  vendee,  Rosenberger,  who  was 
lawfully  in  possession,  under  the  contract,  for  the  unpaid  balance  of  purchase 
money  according  to  the  terms  of  the  contract,  which  he,  Rosenberger  was  not 
bound  to  pay  until  he  could  obtain,  from  Bowen,  a  good  deed  with  general 
warranty  of  title  to  the  land.  He,  Rosenberger,  acted  in  the  utmost  good 
faith  in  paying  off  nearly  all  the  purchase  money,  and  proffered  and  manifested 
his  desire,  readiness,  and  ability  to  pay  the  small  balance  unpaid,  whenever 
the  title  was  ready.  Bowen,  by  reason  of  the  decree  against  him  in  favor  of 
the  said  Field,  administrdtor,  etc.,  of  Peter  B.  Bowen's  estate,  from  whom 
the  said  George  W.  Bowen  had  purchased  the  said  land,  and  for  which  he  had 
not  paid,  and  beciiuse  of  the  numerous  judgments  constituting  liens  on  his 
interest  in  the  land,  did  not  and  could  not  comply  with  his  contract  for  a 
general  warranty  title  to  the  land.  Bowen  sold  the  land  to  Rosenberger,  by 
the  written  contract,  and  put  him  in  full  and  absolute  possession  of  the  land; 
and  until  Bowen  was  in  a  position  to  make  a  good  and  complete  general  war- 
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ranty  tiUe  to  the  land,  upon  the  payment  of  the  purchase  money  by  Rosen- 
berger,  the  possession  of  Bosenberger  was  not,  and  could  not  be»  unlawful  as 
to  the  said  Bo  wen;  who  could  not  even  have  maintained  an  action  on  the  con- 
tract for  the  unpaid  balance  of  the  purchase  money,  without  averring  that  he 
had  the  legal  title  to  the  land,  and  could  and  was  ready  to  convey  it. 

The  Judgment  of  the  county  court  was  erroneous,  and  should  have  been  for 
the  defendant  Bosenberger;  and  the  circuit  court  erred  in  affirming  the  judg- 
ment of  the  county  court,  which  said  judgments  are  reversed  and  annulled; 
and  the  action  of  unlawful  detainer  should  have  been  dismissed,  with  costs  to 
the  d^endant,  Bosenberger,  which  this  court  will  order.    Beversed. 


(84  Va.  «2)  **  ^      ,         -»T 

Miller  et  al.  v,  Holland. 

(Sujfreme  Court  of  AppeaU  of  Virginia*    March  29, 1888.) 

Vbkdob  A3n>  Vendbe— Ikcumbramcb  ov  Vbndor'b  Lien— PATsqcNT  bt  Vbndbb— Rem- 

BDIBB  AGAINST  GRANTOR. 

A  vendor  of  297  acres  of  land  reserved  a  lien  on  the  face  of  the  deed  for  unpaid 
purchase  money.  The  deed  was  duly  recorded,  and  subsequently  the  vendee  died, 
beaueathing  all  his  estate  in  fee-simple  to  his  widow.  The  widow,  in  consideration 
of  love  and  affection,  conveyed  to  M.,  in  trust  for  her  three  minor  children,  one  tract 
of  land  left  her  by  her  husband.  Alter  the  recording  of  the  deed  to  M.,  the  widow 
married,  and  subsequently,  with  her  husband,  in  consideration  of  145,000,  conveyed 
by  warranty  deed  to  plaintifl  another  tract  of  land  left  her  by  her  former  husband, 
including  the  297  acres  on  which  was  reserved  the  vendor^s  lien.  Held,  that  plain- 
tiff, having  been  compelled  to  pay  this  lien,  could  not  resort  to  the  land  conveyed  to 
M.  as  trustee  for  reimbursement. 

Appeal  from  corporation  court  of  Danville;  J.  D.  Blaokwell,  Judge. 

This  is  an  action  brought  by  John  W.  Holland  to  obtain  reimbursement 
out  of  certain  lands  held  by  defendants  Miller  and  others*  for  a  lien  which 
plaintiff  had  to  pay.  Both  held  under  the  same  grantor.  Plaintiff  seeks  re- 
lief on  the  ground,  among  ethers,  that  the  conveyance  to  defendants  was  with- 
out consideration.   Judgment  was  rendered  for  plaintiff.    Defendants  appeal. 

Staples  <&  LoyaUt  for  appellants.     Qreen  <&  Miller,  for  appellee. 

Lewis.  P  This  case  is  the  sequel  to  the  case  of  Coles  v.  Withers^  33  Grat. 
186.  The  facts  necessary  to  be  stated  tb  a  correct  understanding  of  the  ques- 
tion decided  by  the  court  are  these:  In  1852,  Miss  Elizabeth  D.  Coles  sold  and 
conveyed  to  John  Bice  Miller  a  tract  of  land  containing  297  acres,  situate  in 
Pittsylvania  county,  reserving  a  lien  on  the  face  of  the  deed  for  the  unpaid 
purchase  money,  which  deed  was  duly  recorded.  In  1856,  John  Bice  Miller 
died,  leaving  a  will  whereby  he  devised  and  bequeatlied  to  hLs  wife,  Louisa 
P.  Miller,  the  whole  of  his  estate  in  fee-simple,  which  consisted  of  several 
tracts  of  land  situate  in  the  said  county,  and  a  considerable  amount  of  per- 
sonalty. In  1859  the  widow  and  sole  devisee  by  deed  conveyed  to  N.  C.  Miller, 
as  trustee  for  the  beneStof  her  three  infant  children,  Charlie  C.  Miller,  Louisa 
C.  Miller,  and  Catherine  B.  Miller,  one  pf  the  tracts  of  land  devised  by  her 
husband,  containing  about  1,200  acres.  This  deed,  which  on  its  face  purports 
to  have  been  made  for  and  in  consideration  of  natural  love  and  affection, 
wa-i  duly  recorded.  Shortly  after  the  execution  of  this  deed,  the  widow  inter- 
married with  one  E.  D.  Withers,  who  thereupon  qualified  as  administrator  c. 
U  a.  of  John  Bice  Miller,  deceased,  and  in  January,  1863,  the  said  Withers  and 
wife,  in  consideration  of  $45,000  in  cash,  sold  and  conveyed  with  general  war- 
ranty to  the  plaintiff,  John  W.  Holland,  a  tract  of  land  known  as  "Farming- 
ton,"  containing  1,356  acres,  which  the  bill  alleged  was  "owned  and  possessed 
by  the  said"  grantors  "under  and  by  virtue  of  the  last  will  and  testament  of 
the  said  John  Bice  Miller,  deceased.''  This  conveyance  embraced  the  said 
tract  of  297  acres  conveyed  by  Miss  Coles,  and  upon  which  there  was  a  ven- 
dor's lien  as  aforesaid.    In  1871,  Miss  Coles  filed  her  bill  in  the  circuit  court  of 
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Pittsylvania  county  against  Withers  and  wife  and  John  W.  Holland,  to  enforce 
her  vendor's  lien,  and  finally  obtained  a  decree,  which  Holland  has  been  com- 
pelled to  pay,  and  the  object  of  the  present  suit,  brought  by  Holland,  was  to 
subject  the  land  conveyed  to  N.  C.  Miller,  trustee,  for  his  indemnity  on  ac- 
count of  such  payment.  The  bill  alleged  that  the  deed  to  Miller  was  not 
founded  upon  valuable  consideration,  and  upon  that  ground,  among  others, 
the  prayer  of  the  bill  was  based.  The  court  below  decreed  in  the  plaintiff's 
favor,  whereupon  this  appeal  was  taken. 

There  is  no  doubt  tliat,  inasmuch  as  John  Bice  Miller  died  without  making 
provision  in  his  will  for  the  payment  of  his  debts,  the  whole  of  his  estate,  by 
virtue  of  the  statute,  became  assets  at  his  death  for  that  purpose.  Code  1873, 
c.  127,  §  3.  But  it  by  no  means  follows  from  this  provision  of  the  statute 
that  the  decree  subjecting  the  land  of  the  appellants  to  the  satisfaction  of  the 
plaintiff's  claim  is  right;  on  the  contrary,  when  viewed  in  the  light  of  certain 
well-established  principles  of  equity,  it  is  plainly  erroneous.  The  first  of  these 
principles  is  that  where  a  part  of  a  tract  or  parcel  of  land  subject  to  a  mort- 
gage or  other  charge  is  conveyed,  the  residue  is  primarily  liable  for  the  whole 
debt,  and  where  there  are  successive  conveyances  at  different  times,  the  land 
is  liable  in  the  inverse  order  of  the  conveyances.  In  other  words,  each  gran- 
tee, as  the  phrase  is,  "sits  in  the  seat  of  his  grantor,"  and  must  take  the  land 
with  all  its  equitable  burdens.  It  is  the  same  in  effect  as  if  the  grantor  had 
executed  a  mortgage  on  the  unsold  land  for  the  indemnity  of  his  grantee,  so 
that  a  subsequent  purchaser  with  notice  of  the  first  or  any  prior  conveyance 
takes  the  land  with  this  increased  burden  upon  it,  and  the  rule  very  justly  is 
the  sau)e  whether  the  land  be  conveyed  for  valuable  consideration  or  not;  for, 
if  it  were  otherwise,  it  would  enable  a  purchaser  with  notice  of  a  prior  volun- 
tary conveyance  to  perpetrate  a  fraud  upon  the  donee,  which  equity  abhors. 

It  was  decided  as  long  ago  as  the  case  of  Hartley  v.  0^ Flaherty ^  Lloyd  &  G. 
t,  P.  216,  that  "if  a  mortgagor  sells  a  portion  of  his  equity  of  redemption 
for  value  or  good  consideration,  the  entire  residu'e  undisposed  of  by  him  is 
applicable  in  the  first  instance  to  the  discharge  of  the  mortgage,  and  in  ease 
of  the  hoiiaflde  purchaser;"  and  that  "it  is  contrary  to  any  principle  of  jus- 
tice to  say  that  a  person  afterwards  purchasing  from  that  mortgagor  shall  be 
in  a  better  condition  than  the  mortgagor  himself  in  respect  to  any  of  his 
rights."  The  same  question  came  before  the  supreme  court  of  New  Hamp- 
shire, and  was  ably  considered,  in  the  case  of  Brown  v,  Simons^  44  N.  H.  475, 
In  that  case  a  mortgagor  sold  at  different  times  portions  of  the  mortgaged 
premises,  and  the  question  was  whether  the  lands  retained  by  him,  and  those 
sold  subject  to  the  conveyance  under  which  the  plaintiff  claimed,  ought  first 
to  be  applied  to  the  mortgage  debt;  and  it  was  held  that  they  should.  In  the 
course  of  an  elaborate  opinion  the  court  said:  "In  the  case  of  the  sale  by  the 
mortgagor  of  all  the  mortgaged  property  to  different  purchasers  at  the  same 
time,  their  equities  must  be  regarded  i\s  equal,  and  each  must  contribute  rat- 
ably to  the  discharge  of  the  common  burden.  But  if  such  conveyances  are  at 
different  times,  their  equities,  though  equal  as  respects  the  mortgagor,  are  not 
equal  as  respects  each  other;  because,  as  the  land  last  conveyed,  while  in  the 
hands  of  the  mortgagor,  was  primarily  liable  for  the  whole  debt,  it  is  not  equi- 
table that  its  character  should  be  changed,  and  the  charge  upon  it  disminished 
by  a  subsequent  conveyance;  and  besides,  if  the  equities  were  to  be  regarded 
<is  equal,  that  of  the  first  purchaser  is  prior  in  point  of  time,  and,  neither  hav- 
ing the  legal  title,  the  maxim,  qui  pHor  est  in  tempore ,  potior  eat  in  Jure, 
must  apply;"  citing  Clowes  v.  Dickinson,  6  Johns.  Ch.  240;  Iiwurance  Co. 
V.  Bell,  22  Barb.  54;  Chaise  v.  Woodbeny,  6  Gush.  143;  and  other  cases.  See, 
also.  Gill  V.  Lyon,  1  Johns.  Ch.  447;  Cumming  v.  Cumming,  3  Ga.  460;  Con- 
rad V.  Harrison,  3  Leigh,  532;  McClung  v.  Beime,  10  Leigh,  394;  Henkle's 
Ex'x  V.  Allstadt,  4  Grat.  284;  Buchanan  v.  Clai'k,  10  Grat.  164.  If  these 
principles  be  sound  as  respects  the  sales  of  mortgaged  land, — and  they  are  not 
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disputed, — a  fortiori  do  the}"  apply  to  a  case  like  the  present,  where  the  land 
conveyed,  though  in  a  general  sense  assets  for  the  payment  of  debts,  is  not 
affected  by  any  specific  lien  or  charge.  It  is  very  clear,  therefore,  in  the  light 
of  these  principles,  that  when  the  deed  to  Miller,  trustee,  was  made,  in  1859. 
by  Mrs.  Miller,  the  sole  devisee  of  her  husband,  the  residue  of  the  estate  be- 
came primarily  liable  for  the  Coles  debt,  for,  the  whole  estate  having  been 
devised  to  her,  in  fee-simple,  her  right  to  make  the  deed,  subject  to  the  claims 
ot  creditors,  is  unquestionable.  The  deed  was  made  bona  flde^  and,  had  it 
been  founded  upon  valuable  consideration,  it  would  be  unassailable,  even  by 
creditors  of  the  estate.  Code  1873,  c.  127,  §  5.  Hence  it  was  the  duty  of  the 
plaintiff,  before  completing  his  purchase  of  "Farmington,"  not  only  to  ex- 
amine the  will  of  John  Rice  Miller,  deceased*  which,  as  he  himself  alleges  in 
the  bill,  was  the  source  from  whence  the  title  of  his  grantors  was  derived, 
but  to  inquire  further  whether  or  not  there  had  been  a  prior  conveyance  of 
any  part  of  the  estate,  in  order  to  ascertain  the  true  condition  of  his  own  title; 
and  had  he  perfermed  this  duty,  he  would  have  been  conducted,  by  an  ex- 
amination of  the  public  records,  to  a  knowledge  of  the  appellant^s  deed.  But 
he  failed  to  perform  his  duty  in  this  particular,  and  chose  to  shut  his  eyes  and 
his  ears  to  the  inlet  of  information,  and  he  must  now  bear  the  consequences  of 
his  folly  or  neglect.  He  is  not  entitled  to  the  protection  of  a  bona  fide  pur- 
chaser without  notice,  for  he  is  not  such  a  purchaser.  On  the  contrary,  he  is 
affected  with  knowledge  of  all  which  he  would*  have  discovered  had  he  per- 
formed his  duty;  for  "means  of  knowledge,  with  the  duty  of  using  them,  are 
in  equity  equivalent  to  knowledge  itself."  "It  is  the  duty  of  tlie  party  to  ex- 
amine the  records,"  said  the  court  in  Coles  v.  Withers,  33  Grat.  186,  "and 
'  whether  he  does  so  or  not,  he  will  be  affected  with  notice  of  every  fact  the 
knowledge  of  which  might  there  have  been  obtained."  Lamar  v.  Hale,  79 
Va.  147 ;  Effinger  v.  Hall,  81  Va.  94. 

The  same  doctrine  is  forcibly  stated  by  Mr.  Justice  M*Lean,  in  delivering 
the  opinion  of  the  court  in  Brush  v.  Ware,  15  Pet.  93,  who  §aid:  "The ques- 
tion is  not  whether  tlie  defendant  in  fact  saw  any  of  the  muniments  of  title, 
but  whether  he  was  not  bound  to  see  them.  It  will  not  do  for  a  purchaser  to 
close  his  eyes  to  facts  which  were  open  to  investigation  by  the  exercise  of  that 
diligence  which  the  law  imposes.  Such  purchasers  are  not  protected.  *  *  ♦ 
No  principle  is  better  established  than  that  a  purchaser  must  look  to  every 
part  of  the  title  which  is  essential  to  its  validity."  And  in  the  same  case  it 
was  said  that  the  law  requires  reasonable  diligence  in  a  purchaser  to  ascertain 
any  defect  of  title,  and  that,  when  such  defect  is  brought  to  his  knowledge, 
no  inconvenience  will  excuse  him  from  the  utmost  scrutiny.  He  is  a  volun- 
tary purchaser;  and,  having  notice,  the  rights  of  innocent  persons  are  not  to 
be  prejudiced  through  his  negligence.  Upon  this  point  it  was  said  by  the 
court  in  Brown  v.  Simcms,  supra,  that  "if  the  first  conveyance  by  the  mort- 
gagor after  the  mortgage  is  duly  registered  by  the  grantee,  he  has  done  all 
that  he  can  do  to  give  notice  of  the  new  burden  that  is  thereby  thrown  upon 
the  part  which  is  retained  by  the  mortgagor;  and  a  second  purchaser,  charged, 
as  he  clearly  is,  with  notice  of  the  mortgage  upon  th^  whole  land,  and  when 
the  deed  is  registered,  knowing  that  the  extent  of  the  burden  upon  bis  own 
purchase  must  depend  upon  the  fact  of  there  having  been  a  prior  conveyance 
by  the  mortgagor,  would,  upon  due  inquiry,  and  in  the  exercise  of  reasonable 
diligence,  be  led  by  the  record  to  a  knowledge  of  the  true  state  of  the  title, 
and  the  extent  of  the  incumbrance  upon  the  land  conveyed  to  him.  This  he 
is  directly  interested  to  know,  and  the  first  purchaser  has  placed  the  means  of 
knowledge  reasonably  within  his  reach,  and  it  is  liis  own  fault  if  he  neglects 
to  avail  hi  mself  of  it.  In  the  examination  of  the  title  to  the  part  he  proposes  to 
buy  he  is  led  directly  to  the  original  mortgage,  and  he  finds  that  he  is  but  part 
of  an  entire  tract  in  which  his  grantor  has  only  a  right  of  redemption,  and 
which  was  originally  subject  to  a  common  burden,  but  liable  to  be  affected  by 
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a  prior  sale  of  another  part  of  the  entire  tract.  Under  such  circumstanceB. 
the  different  parcels  of  the  tract  mortgaged  cannot  be  regarded  as  separate  and 
distinct,  so  as  to  relieve  him  of  the  duty  to  inquire  into  the  title  to  the  other 
part;  but,  in  examining  the  title  to  the  part  he  proposes  to  buy.  he  is  led  di« 
rectly  to  a  deed  that  puts  him  on  inquiry  as  to  the  remaining  part  of  the  land/' 
A  different  doctrine,  as  we  have  said,  would  lead  to  fraud  upon  the  rights  of 
innocent  persons,  as  the  facts  of  the  present  case  well  illustrate.  The  deed 
to  Miller,  trustee,  was  founded  upon  a  meritorious  consideration,  and  after 
that  conveyance  was  made  the  residue  of  the  estate  was  far  more  than  suffi- 
cient to  satisfy  all  debts  and  demands  against  it.  On  the  other  hand,  the 
plaintiff  was  not  a  creditor  of  the  estate,  but  was  a  voluntary  purchaser  with 
notice  of  the  Coles  lien  and  also  of  the  Miller  deed ;  for  both  were  duly  recorded. 
He  therefore  took  the  land  with  knowledge  of  the  increased  burden  upon  it 
for  the  indemnity  of  the  appellants,  yet,  without  reserving  a  sufficiency  of  the 
purchase  money  to  pay  the  Coles  debt,  or  taking  any  measures  for  his  protec- 
tion i/ther  than  the  covenant  of  warranty,  in  the  deed  from  his  grantors,  he 
chose  to  pay  the  whole  of  the  purchase  money  in  cash,  and  now  turns  around 
and  asks  that  the  land  of  the  appellants  be  subjected  for  his  indemnity.  Clearly, 
under  these  circumstances,  there  is  no  principle  of  equity  upon  which  the  prayer 
of  the  bill  can  be  granted.  The  decree  is  sought  to  be  maintained  upon  the 
doctrine  of  subrogation.  It  is  contended  that  the  plaintiff,  having  paid  the 
debt  to  Miss  Coles  for  the  protection  of  his  own  interest,  is  entitled  to  be 
substituted  to  all  her  rights  and  remedies  for  its  collection.  But  the  decree 
goes  far  beyond  all  this,  and  accords  to  him  rights  which  she  did  not  possess. 
When  he  purchased  the  land  he  took  a  part  of  the  estate  to  which  Miss  Coles 
would  have  been  compelled  to  resort  before  subjecting  the  land  which  had 
been  previously  conveyed  to  the  appellants,  and  can  he.  a  volunteer,  with  no- 
tice of  the  appellant^s  rights,  occupy  a  better  position  than  the  creditor  whose 
debt  he  has  paid?  Surely  not.  The  doctrine  of  subrogation  cannot  be  per- 
verted so  as  to  ^ork  such  injustice.  It  is  tlie  creature  of  equity,  and  justice 
is  its  object.  It  is  founded  upon  principles  of  equity  and  benevolence,  and  is 
only  to  be  administered  in  a  clear  case,  and  never  to  the  prejudice  of  the  rights 
of  others.  Enders  v.  Brune,  4  Rand.  438 ;  Hudson  v.  DismukeSt  77  Va.  242; 
Rosenhaum  v.  Goodman^  78  Va.  121;  Wallane*8  Appeal^  59  Pa.  St.  401. 

As  this  is  decisive  of  the  case,  the  question  of  the  statute  of  limitations, 
and  other  questions  discussed  at  the  bar,  need  not  be  considered.  The  decree 
must  therefore  be  reversed,  and  the  bill  dismissed.  The  decree  to  be  entered 
here,  however,  will  be  without  prejudice  to  the  rights  of  the  appellee,  Hol- 
land, to  institute  any  action  or  actions  at  law  which  he  may  be  advised  to  in- 
stitute, either  on  the  covenant  of  warranty  in  the  deed  from  Withers  and  wife 
of  the  10th  of  January.  1863,  or  on  the  official  bond  of  Withers,  as  the  admin- 
istrator c.  U  a*  of  John  Bice  Miller,  deceasfed. 


(84  Va.  696) 

Nelms  et  al.  c.  Vaughan  et  al. 
{Supreme  Court  of  Appeals  of  Virginia.    April  8, 188S.) 

BlROTIONS— RjSVIEW  OF,  BT  COUNTT  COUBT— JURISDIOTIOH. 

Where  the  Virginia  set  which  provides  that  the  returns  of  county  elections  shall 
be  subject  to  the  inquiry  of  the  county  court  upon  the  complaint  of  qualified  voter^ 
to  which  two  shall  take  and  subscribe  an  oath,  the  omission  to  subscribe  as  required 
does  not  deprive  the  court  of  jurisdiction,  sucn  provision  not  being  essential  to  the 
validity  of  the  proceedings  unless  so  declared  by  statute. 

Appeal  from  circuit  court,  Isle  of  Wight  county;  Ghanbleb.  W.  Hill« 
Judge. 
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Action  in  county  court  to  try  a  contested  election  case  upon  complaint  of 
J.  M.  Vaughan  and  others  against  J.  H.  Nelms  and  others.  Upon  motion  of 
defendants  to  dismiss  the  complaint  for  want  of  jurisdiction,  liecause  the 
oath  to  the  complaint  had  not  been  subscribed  as  required,  complaint  was  dis« 
missed.  Plaintiffs  appealed  to  circuit  court,  where  the  appeal  was  sustained, 
and  the  cause  retained  in  said  court.  Defendants  appeal,  and  pray  for  writ  of 
prohibition. 

J.  F.  Cracker,  for  petitioner.  Jdg,  Christian  and  W,  S*  Holland,  for  re- 
spondent. 

Lact,  J.  This  is  a  petition  for  a  writ  of  prohibition.  The  object  is  lo  re- 
strain the  Hon.  Chandler  W.  Hill,  judge  of  the  circuit  court  of  Isle  of  Wight 
county,  from  exceeding  his  jurisdiction  in  trying  a  contested  election  case  in- 
volving a  controversy  over  the  county  offices  of  that  county,  on  the  ground 
that  the  oath  appended  to  the  |)etition  of  the  qualified  voters,  by  which  the 
proceedings  were  inaugurated,  was  not  subsciibed  by  two  of  the  petitioners, 
while  it  is  admitted  that  the  said  oath  was  duly  sworn,  although  not  sub- 
scribed. By  the  seventh  section  of  chapter  10  of  the  Code  it  is  provided  that 
the  returns  of  elections  of  county  officers  shall  be  subject  to  the  inquiry,  de- 
termination, and  judgment  of  the  county  court;  and  by  the  fourth  section  of 
chapter  144  of  the  Acts  of  1874  (Sess.  Acts  1874,  p.  159)  an  appeal  to  the  cir- 
cuit court  is  provided  for,  whose  decision  the  law  declares  shall  he  final.  The 
consideration  of  the  circuit  court  in  this  case  has  been  invoked  by  appeal  from 
the  said  county  court  of  Isle  of  Wight  county.  The  Ciise  being  a  case  of  a 
contested  election  for  county  officers  commenced  in  the  county  court,  and  duly 
carried  to  the  circuit  court  by  appeal,  as  has  been  said,  there  can  be  no  doubt 
of  tlte  jurisdiction  of  that  court  unless  the  jurisdiction  of  that  court  in  this 
paiiiicular  case  has  been  unlawfully  obtained  in  some  respect.  If  that  court 
has  erred  in  a  case  intrusted  to  it  by  law,  that  error  can  only  be  corrected  by 
appeal ;  and  as  to  this  sort  of  case  there  is  no  appeal,  as  the  law  provides  that  the 
circuit  court  shall  determine  finally.  But  as  the  law  provides  that  the  returns 
of  such  elections  shall  be  subject  to  the  judgment  of  the  said  court  upon  the 
complaint  of  fifteen  or  more  of  the  qualified  voters  of  the  county  of  an  undue 
election  and  false  return,  and  provides  that  two  of  these  shall  take  and  sub' 
scribe  an  oatli  or  affirmation,  and  the  oath  in  this  case  does  not  appear  to  be 
suhacrihed,  it  is  claimed  that  the  circuit  court  has  no  jurisdiction  to  heeir  the 
complaint,  one  of  the  directions  of  the  statute  not  having  been  literally  com- 
plied with;  while,  on  the  other  hand,  it  is  suggested  that  as  to  this  provision 
there  are  no  negative  words  employed  wliich  import  that  tlie  act  shall  be  done 
in  this  particular  manner  and  not  otherwise,  but  that  the  law  expressly  pro- 
vides that  the  courts  shall,  in  judging  of  such  elections,  proceed  upon  the 
merits  thereof,  and  shall  determine  finally  concerning  the  same  according  to 
the  constitution  and  laws  of  this  commonwealth,  while  it  is  provided  as  to 
this  complaint  that  ^^avah  complaint  ehall  not  he  valid  or  regarded  by  the 
court,  unless  the  same  shall  have  been  filed  within  ten  days  after  the  election, 
in  the  clerk's  office  of  the  proper  court. "  In  considering  this  question  we 
will  remark  that  the  writ  of  prohibition  is  issued  by  a  superior  court,  directed 
to  the  judge  and  parties  of  a  suit  in  an  inferior  court,  commanding  them  to 
cease  from  the  prosecution  of  the  same,  upon  a  suggestion  that  the  cause 
originally,  or  some  collateral  matter  arising  therein,  does  not  belong  to  that 
jurisdiction,  but  to  the  cognizance  of  some  other  court.  The  writ  of  prohibi- 
tion may  also  be  issued  when,  having  jurisdiction,  the  court  has  attempted  to 
proceed  by  rules  differing  from  those  which  ought  to  have  been  observed,  or 
when  by  the  exercise  of  its  jurisdiction  the  inferior  court  would  defeat  a  legal 
right,  the  consideration  of  which  has  often  occupied  this  court,  whose  decis- 
ions are  to  be  found  numerously  reported.  See  West  v.  Fergvaon,  16  Grat. 
270;  ExparU  Ellyaon,  20  Grat.  21;  McDougal  v.  Qvigon,  27  Grat.  134;  Ho- 
v.5s.K.no.9 — 46 
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gan  v.  Ouigon,  29  Grat.  706;  Shell  v.  Cousins,  77  Va.  828;  James  v.  Stokes, 
Id.  225.  From  these  decisions  it  may  be  declared  that  while  the  writ  will  be 
issued  to  prohibit  and  restrain  an  inferior  court  in  exceeding  its  jurisdiction, 
the  writ  will  never  be  allowed  to  usurp  the  place  of  a  writ  of  error,  and  espe- 
cially so  where  the  law  provides  that  no  writ  of  error  shall  lie,  but  that  the  lower 
court  shall  determine  finally;  that  the  policy  of  the  legislature  was  to  provide 
in  such  cases  a  cheap  and  speedy  mode  of  contesting  an  election  upon  its  mer- 
its, on  the  complaint  of  quiUified  votera  of  an  undue  election  and  false  return; 
that  the  law  is  remedial,  and  must  be  so  considered  and  construed  as  most  effect- 
ually to  meet  the  beneficial  end  in  view,  and  to  prevent  a  failure  of  the  remedy. 
It  is  true  that  this  statute  does  in  terms  provide  that  the  oath  in  question  shall 
be  subscribed  as  well  as  taken,  and  that  in  this  case,  while  the  notary  does 
certify  that  the  oath  has  been  both  subscribed  and  taken,  the  names  do  not 
appear  to  be  there  written,  and  the  circuit  court,  having  .directed  the  two 
named  qualified  voters  who  had  subscribed  the  complaint,  and  whose  names 
are  inserted  in  the  body  of  the  oath,  to  now  subscribe  the  same  so  as  to  amend 
where  the  defect  appears,  the  writ  of  prohibition  Is  applied  for  to  restrain  the 
said  circuit  court  from  exceeding  its  jurisdiction  by  so  amending  the  oath. 
The  law  directs  the  form  of  these  proceedings,  and  there  is  no  doubt  that  the 
intention  of  the  act  is  that  tTiese  forms  shall  be  substantially  complied  with, 
but  there  is  nothing  in  the  act  to  indicate  the  intention  that  every  departure 
from  the  letter  of  the  act  shall  vitiate  the  proceedings,  and  oust  the  court  and 
every  court  from  applying  the  remedy  provided  by  this  statute;  and  it  is  rea- 
sonable to  infer  that  if  such  intent  hail  existed  it  would  have  been  manifested 
in  the  act,  for  the  act  does  provide  as  to  the  time  of  filing  the  complaint  that, 
if  it  is  not  filed  within  10  days,  it  shall  not  be  valid  or  regarded  by  the  court, 
thus  providing  those  negative  words  by  which  the  legislative  intent  is  made 
plain.  We  are  authorized  to  regard  the  directions  as  to  form  as  merely  direct- 
ory, as  there  is  no  intimation  that  they  must  be  done  or  all  will  be  vitiated,  or 
else  no  proceedings  shall  be  further  had.  In  Pearse  v.  Morrice,  Taunton,  J., 
said:  "I  understand  the  distinction  between  directory  and  imperative  statutes 
to  be  that  a  clause  is  directory  when  the  provisions  contain  mere  matter  of  de- 
duction, and  nothing  more;  but  not  so  when  they  are  followed  by  such  words 
as  are  used  here,  viz.,  that  anything  done  contrary  to  such  provisions  shall 
be  null  and  void  to  all  intents.  These  words  give  a  direct,  positive,  and  ab- 
solute prohibition."  2  Adol.  &  E.  94.  A  statute  directing  the  mode  of  pro- 
ceeding by  public  officers  is  to  be  deemed  directory,  and  a  precise  compliance 
is  not  to  be  deemed  essential  to  the  validity  of  the  proceedings,  unless  so  de* 
clared  by  statute.  People  v.  Cook,  8  N.  Y.  87.  Generally  the  rule  is  where 
a  statute  specifies  a  time  within  which  a  public  officer  is  to  perform  an  act  re- 
garding the  rights  and  duties  of  others,  it  will  be  considered  as  merely  direct- 
ory, unless  the  nature  of  the  act  to  be  performed  or  the  language  shows  that 
the  designation  of  time  was  intended  as  a  limitation  o/ power.  People  v. 
Allen,  6  Wend.  487;  Jackson  v.  Young,  5  Cow,  269.  Mr.  Justice  Potter, 
in  his  notes  to  Dwarris,  remarks  that  there  is  a  class  of  cases  which  hold  that 
whether  a  statute  is  to  be  regarded  as  directoiy  or  not  is  made  to  depend  upon 
the  employment  or  failure  to  employ  negative  words  which  import  that  an 
act  shall  be  done  in  a  particular  manner  or  time,  and  not  otherwise;  citing 
Stayton  v.  Hvlings,  7  Ind.  144;  King  v.  Inhabitants  of  St.  Gregory,  2  Adol.  & 
E.  99;  saying  Lord  Mansfield's  rule  is  doubtless  a  better  one,  that  whether 
the  statute  was  mandatory  or  not  depended  upon  whether  the  thing  directed 
to  be  done  was  the  essence  of  the  thing  required.  Rex  v.  Loxdale,  1  Bur- 
rows, 447.  The  statute  having  been  substantially  complied  with  in  all  essen- 
tial particulars,  where  the  provisions  are  mandatory,  and  can  be  said  to  be  a 
limitation  of  powers,  there  can  be  no  doubt  in  this  case  that  the  matter  is 
within  the  jurisdiction  of  the  circuit  court,  and  the  writ  in  this  case  must  be 
denied,  it  appearing  that  the  said  court  is  not  proceeding  without  nor  in  ex- 
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oess  of  jjxrisdrction.  It  is  not  necessary  nor  proper  in  this  proceeding  to  con- 
sider tlie  propriety  of  the  action  of  the  circuit  court  in  aliowing  amendment* 
as  this  is  not  a  writ  of  error.    Writ  denied. 

Richardson,  J.,  absent. 

(84  Va.  713) 

Johnson's  Adm'x  v,  Richmond  &  A.  B.  Go. 

(Supreme  Court  of  Appeals  of  Virginicu    April  5, 1888.) 

RAILROAD  Companies— Nbouoexcs — Coufiatxq  Gabs— Inkzpebiencbd  Brakbman. 

Where  the  evidence  shows  that,  while  the  brakeman,  who  was  a  minor,  and  upon 
his  first  trip,  was  coupling  freight  cars  by  order  of  the  conductor,  the  conductor 
was  so  situated  and  so  far  away  that  he  could  not  see  the  opening  between  the  cars, 
nor  the  brakeman,  so  as  to  give  the  proper  signals  to  slow  up,  and  that  the  brake- 
man  was  killed  by  the  cars  coming  together  with  great  force,  negligence  is  proved 
on  the  part  of  the  conductor,  for  which  the  company  is  liable.  Hinton,  J.,  dis- 
senting. 

Error  to  circuit  court,  Nelson  county;  G.  A.  Wingfikld,  Judge. 

Action  for  damages  by  Mary  F.  Johnson,  administratrix  of  William  Edgar 
Johnson,  against  the  Richmond  &  Alleghany  Railroad  Company,  for  the 
death  of  said  W.  E.  Johnson,  caused  by  alleged  negligence  of  the  company. 
Defendant  demurred  to  the  evidence  as  insufficient.  Verdict  was  given  for 
plaintiff  for  ^10,000,  subject  to  the  opinion  and  judgment  of  the  court  upon 
the  demurrer.  The  opinion  of  the  court  was  that  the  evidence  was  insuffi- 
cient, and  judgment  was  rendered  that  plain titf  take  nothing,  etc.  Plaintiff 
appeals. 

T.  P.  Fitzpatrick  and  Pembroke  Pettit,  for  plaintiff  in  error.  Johnston, 
Williams  dk  BoiUwaref  for  defendant  in  error. 

Fauntleroy,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  circuit 
court  of  Nelson  county,  rendered  at  its  March  term,  1885,  in  a  suit  at  law 
therein  pending  in  which  Mary  F.  Johnson,  administratrix  of  William  Edgar 
Johnson,  is  plaintiff,  and  the  Richmond  &  Alleghany  Railroad  Company  is 
defendant.  It  appears  from  the  record  that,  after  the  evidence  was  taken  be- 
fore the  jury,  the  defendant  demurred  to  the  evidence  as  being  insufficient  in 
law  to  support  the  action,  in  which  demurrer  the  plaintiff  joined.  The  jury 
after  hearing  all  the  evidence  given  in  the  case  in  behalf  of  the  plaintiff,  the 
defendant  offering  none,  found  a  verdict  for  the  plaintiff  as  follows:  *'We, 
the  jury,  find  for  the  plaintiff,  and  assess  the  damages  at  $10,000,  subject  to 
the  opinion  and  judgment  of  the  court  upon  the  demurrer  to  the  evidence." 
And  thereupon  the  jury  was  discharged ;  and  the  court  on  the  4th  day  of 
April,  1885,  "having  maturely  considered  the  matters  of  law  arising  upon  the 
demurrer  to  the  evidence  in  the  cause,  is  of  opinion  that  the  matters  shown 
in  evidence  to  the  jury  are  not  sufficient  in  law  to  mcointain  the  isssue  on  the 
part  of  the  plaintiff.  Therefore  it  is  considered  by  the  court  that  the  plaintiff 
take  nothing  by  her  bill,  but  for  het  false  clamor  be  in  mercy,  etc.,  and  that 
the  defendants  go  thereof  without  day,  and  recover  against  the  plaintiff  their 
costs,"  etc. 

The  evidence  shows  that  the  plaintiff's  intestate,  William  Edgar  Johnson, 
was  a  minor,  which  from  his  appearance  was  apparent,  he  being  17  years 
and  9  months  of  age,  who  was  the  stay  and  support  of  his  widowed  mother. 
That  he  had  never  been  from  his  home,  and  from  under  his  mother's  protec- 
tion, for  any  distance  before  his  trip  to  Richmond  to  see  his  elder  brother, 
when,  without  the  knowledge  or  consent  of  his  mother,  he  was  employed  by 
the  defendant  company,  and,  although  an  inexperienced  boy,  he  was  assigned 
to  the  dangerous  duties  of  brakeman;  and  on  his  first  trip,  in  attempting  to 
couple  the  cars  of  a  freight  train  at  New  Market  station,  on  the  line  of  de- 
fendant's road,  in  Nelson  county,  on  the  26th  day  of  April,  1882,  he  vras 
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crushed  and  killed.  The  evidence  shows  that  the  duty  of  coupling  the  cars  at 
Kew  Market  was  required  of  this  boy.  no  other  person  being  presen£^or  that 
purpose,  and  that,  while  so  engaged,  he  was  almost  instantly  killed  through 
the  carelessness  and  gross  negligence  of  tiie  conductor  of  the  train,  who,  in- 
stead of  being  in  a  position  where  he  could  see  the  boy,  and  the  approaching 
cars  to  be  coupled,  so  as  to  give  such  signals  as  would  have  brought  the  cars 
slowly  and  gently  together,  was  on  the  opposite  side  of  the  train  from  the 
deceased,  some  50  or  60  yards  down  the  track,  towards  the  engine,  from  where 
the  coupling  was  to  be  made  by  this  inexperienced  boy.  on  his  first  trip  as  a 
brakeman,  under  his  authority,  in  the  discharge  of  this  hazardous  duty;  thus 
rendering  it  impossible  for  him  to  see  the  opening  or  the  boy,  and  to  give  the 
proper  signals  for  the  protection  of  the  boy^s  life;  when  the  cars  came  to- 
gether with  a  terrible  force  and  crash,  sufficient  to  push  the  rear  coaches  a 
considerable  distance  up  the  grade,  and  to  run  the  wheels  of  two  trucks  over 
the  body  of  the  boy,  and  crush  him  to  death. 

The  facts  proved  by  the  evidence  demnri*ed  to  in  this  case  not  only  justi- 
fied the  jury  in  drawing  the  inference  of  negligence,  but  they  oflfered  proof 
conclusive  of  negligence  and  recklessness  on  the  part  of  the  conductor  of  de* 
fendaut's  train,  who  was  the  agent  of  the  company,  for  whose  negligence  the 
company  is  liable  for  any  injury  incurred  by  an  employe  without  his  own 
fault  in  the  discharge  of  his  duty  under  the  orders  of  the  conductor  of  the 
train.  See  Moon^a  AdurCr  v.  Railroad  Co,,  78  Va.  745;  Railroad  Co,  v. 
RosSt  decided  by  the  supreme  court  of  the  United  States,  December  8.  1884, 
and  reported  in  5  Sup.  Gt.  Itep.  184;  and  the  opinion  of  this  court,  delivered 
this  day  by  Laot,  J.,  in  the  case  of  Ayera  v.  Railroad  Co,,  ante,  582. 

The  court  was  of  the  opinion,  and  instructed  the  jury,  that  in  a  demurrer 
to  the  evidence,  where  the  consideration  of  the  merits  of  the  case  was  with- 
drawn from  the  jury,  the  plaintiff  was  entitled,  if  entitled  at  all,  to  recover 
the  full  amount  that  a  jury  might  lawfully  give  in  a  general  verdict,  if  tliere 
had  been  no  demurrer  to  evidence;  and  that  they  ought,  in  its  opinion,  under 
the  law,  to  find  the  full  amount  of  the  damages  claimed  in  the  declaration. 
The  amount  claimed  in  the  declaration  is  not  in  excess  of  what  the  law  al- 
lows  to  be  recovered.  The  language  of  the  instruction  or  opinion  of  the  court 
is  not  mandatory,  and  we  do  not  think  that  the  instruction  is  against  law,  or 
was  calculated  to  mislead  the  jury. 

The  defendant  made  no  motion  to  set  aside  the  verdict  on  the  ground  that 
the  damages  are  excessive,  or  on  any  other  ground;  and  the  jury,  upon  the 
evidence,  fixed  the  amount  of  recovery — subject  to  the  opinion  of  the  court 
upon  demurrer — at  the  sum  of  910,000  for  the  plaintiff;  which  we  think 
should  have  been  adjudged  by  the  court.  The  judgment  of  the  court  com- 
plained of  is  erroneous,  and  must  be  reversed  and  annulled;  and  this  court, 
proceeding  to  render  the  judgment  which  the  circuit  court  ought  to  have  ren- 
dered, will  enter  judgment  upon  the  verdict  in  favor  of  the  plaintiff,  who  is 
the  appellant  here. 

BiCHABDSON,  J.,  absent.    Hinton,  J.,  dissenting. 

(84  Va.  692) 

Courtney  «.  Bealb. 
{SuvrevM  Court  of  Appeals  of  Virginia,    April  5, 18SS.) 
Bankruptcy— Discharge— Debt  Created  bt  Dbfaloation  as  Pubuo  Offiosb. 

Where  claims  are  placed  in  the  hands  of  a  public  officer  for  ooUection,  his  liability 
for  negligence  merely  in  failing  to  use  due  diligeuce  in  collecting  and  paying  over 
the  money  is  not  a  defalcation,  within  the  meaning  of  the  United  States  bankropt 
act  of  1867,  S  88,  which  excepts  from  discharge  in  bankruptcy  debts  created  by  de- 
falcation as  a  public  officer. 

Appeal  from  circuit  court,  Westmoreland  countj. 


Digitized  by 


Google 


Va.]  CX)URTNEY  t?.  BEALE.  709 

Bill  of  injunction  brought  by  Robert  Beale  to  restrain  the  levy  of  an  exe- 
cution in  favor  of  James  B.  Courtney.  Injunction  granted,  and  defendant 
appeals. 

i2.  M.  Mayo,  for  appellant.    CritcTier  <&  CHtchert  for  appellee. 

Lewis,  P.  In  1860  the  appellant  placed  in  the  hands  of  the  appellee,  a  con- 
stable of  Westmoreland  county,  for  collection,  certain  tax  tickets,  amounting 
in  tlie  aggregate  to  $551 .85.  The  appellant  bad  been  sheriff  of  the  said  county, 
and  it  appears  that  the  tickets  turned  over  by  him  to  the  appellee  had  been  in 
his  hands  more  than  two  yeara;  so  that,  when  they  went  into  the  appellee's 
hands,  the  time  within  which  they  could  be  collected  by  distress  had  expired. 
Whether  any  attempt  to  collect  them  was  made  by  the  appellant  before  turn- 
ing them  over  to  the  appellee  does  not  appear.  He  claims,  however,  to  have 
paid  the  taxes  into  the  state  treasury  as  sheriff,  whereupon  the  claims  turned 
over  to  the  appellee  became  his  individual  pr9perty.  In  1873  the  appellant 
recovered  a  judgment  in  the  circuit  court  of  Westmoreland  county  on  the 
official  bond  of  the  appellee  for  $551.85,  subject  to  certain  credits,  mentioned 
in  the  judgment,  on  account  of  the  said  claims.  At  the  same  time  there  was 
an  agreement  between  the  parties,  which  was  entered  of  record,  to  the  effect 
that  the  appellee  should  be  further  credited  by  any  sum  which  he  conld  satis- 
factorily show  he  had  paid  on  account  of  the  claims,  and  for  which  he  had  not 
received  credit,  and  also  by  any  amount  which  ought  to  be  credited  because 
of  the  insolvency  of  any  of  the  parties  against  whom  the  claims  were.  In 
1876  th^  appellee  duly  obtained  a  certificate  of  discharge  in  bankruptcy  from 
the  district  court  of  the  United  States  for  the  Eastern  district  of  Virginia, 
pursuant  to  the  act  of  congress  approved  March  2, 1867;  after  which,  an  exe- 
cution of  ^.  fa,  on  the  judgment  above  mentioned  was  sued  out  by  the  appel- 
lant, which  went  into  the  hands  of  the  sheriff  of  Westmoreland  county  to  be 
levied.  The  appellee  thereupon  filed  his  bill  for  an  injunction  to  restrain  the 
levy  of  the  execution,  relying,  among  other  things,  upon  his  discharge  in 
bankruptcy.  Upon  the  filing  of  the  bill  an  injunction  was  awarded,  which 
was  subsequently  perpetuated  by  the  decree  complained  of;  and  the  single 
question  here  is  as  to  the  effect  of  the  discharge  in  bankruptcy. 

The  thirty-third  section  of  the  bankrupt  act  enacts  as  follows:  "  That  no  debt 
created  by  the  fraud  or  embezzlement  of  the  bankrupt,  or  by  his  defalcation 
as  a  public  officer,  or  while  acting  in  any  fiduciary  character,  shall  be  dis- 
charged under  this  act;  but  the  debt  may  be  proved,  and  the  dividend  thereon 
shall  be  a  payment  on  account  of  said  debt. "  And  by  the  section  immediately 
following  it  is  further  enacted,  "that  a  discharge,  duly  granted  under  this 
act,  shall,  with  the  exceptions  aforesaid,  release  the  bankrupt  from  all  debts, 
claims,  liabilities,  and  demands  which  were  or  might  have  been  proved  against 
his  estate  in  bankruptcy,  and  may  be  pleaded  *  *  *  as  a  full  and  com- 
plete bar  to  all  suits  brought  on  any  such  debts, "  etc.  Rev.  St.  U.  S.  §§ 
5117,  5119.  From  these  provisions  of  the  statute  it  is  clear  that  if  the  lia- 
bility of  the  appellee,  upon  which  the  judgment  enjoined  was  recovered,  grew 
out  of  his  d^alcation  as  a  public  officer,  his  discharge  in  bankruptcy  is  no 
bar  to  proceedings  to  enforce  the  judgment,  and  the  decree  appealed  from  is 
erroneous.  On  the  other  hand,  if  there  has  been  no  such  defalcation,  then 
the  decree  is  ri^ht,  and  must  be  affirmed.  The  appellant  contends  that  a 
judgment  against  a  public  officer  on  his  official  bond  is  conclusive  evidence  of 
a  defalcation.  But  so  far  from  this  position  being  correct,  the  judgment  is 
not  even  prima  facie  evidence  of  such  a  fact.  The  character  of  the  liability 
is  not  changed  by  merger  into  a  judgment,  and  hence,  if  the  original  liability 
of  the  appellee  in  the  present  case  was  dischargeable  in  bankruptcy,  it  be- 
came none  the  less  so  by  the  rendition  of  the  judgment.  The  recent  case  of 
Boynton  v.  Bally  121  U.  S.  457,  7  Sup.  Ct.  Rep.  981,  is  conclusive  upon  this 
point.    To  constitute  a  defalcation  there  must  have  been  mala  fides.    In  its 
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common  acceptatioh,  the  term  denotes  an  abstraction  or  embezzlement  of 
money.  Abbott  defines  it  to  be  "the  failure  of  one  who  has  received  money 
in  trust  or  in  a  fiduciary  capacity  to  account  and  pay  over  as  he  ought;"  and 
it  particularly  applies,  he  says,  to  the  acts  of  public  and  corporate  ofilcers. 
In  this  sense  the  term  is  employed  in  the  bankrupt  act;  so  that  the  liability  of 
a  public  officer  created  by  his  negligence  merely,— as,  for  example,  in  failing  to 
use  due  diligence  in  collecting  and  paying  over  money, — is  not  a  defalcation, 
within  the  meaning  of  the  act,  and  is  barred  by  a  discharge  in  bankruptcy. 
This  view  is  decisive  of  the  case;  for  the  evidence  not  only  fails  to  show  that 
the  appellee  has  collected  a  penny  for  the  appellant  for  which  he  has  not  ac- 
counted, but  it  does  not  show  that  he  collected  less  on  account  of  the  claims 
which  were  placed  in  his  hands  than  by  the  use  of  reasonable  diligence  might 
have  been  collected.  The  claims  were  for  some  time  in  the  hands  of  the  ap- 
pellant himself,  who,  as  sheriff,  had  the  authority  to  distrain  for  them,  and 
the  presumption,  under  these  circumstances,  is  that  the  debtors  were  at  least 
of  doubtful  solvency  when  the  claims  were  placed  in  the  hands  of  the  appellee. 
The  evidence  tends  to  show  that  many  of  them  were  insolvent.  But  be  that 
as  it  may,  it  is  clear  that  any  liability  on  the  part  of  the  appellee  to  the  appelr 
lant  is  barred  by  the  discharge  in  bankruptcy,  and  that  the  decree  must  be  af- 
firmed. 

BiCHARDSON,  J.,  absent 

.  (84  Va.   706)  ^^  -r>  .      •  . 

Hodgson  v.  Perkins  et  at. 

{Suvreme  C<ywrt  of  Appeals  of  Virginia.    April  5, 1888.) 

UiNEB  AND  Minings-Mining  Lease— Assignment. 

A  deed  conferring  upon  skilled  miners^  heirs,  etc.,  the  privilege  to  raise  ore,  and 
to  use  any  timber  or  water-power  anywhere  on  a  tract  of  land,  to  have  and  to  bold 
the  land  as  long  as  they  shall  deem  it  worthy  of  searching  for  minerals,  and  in 
which  they  agree  not  to  use  the  land  for  any  other  purpose,  is  a  mere  lease,  which 
is  not  assignable,  the  personal  skill  of  the  miners  being  contracted  for. 

Appeal  from  circuit  court,  Fluvanna  county. 

Petition  by  William  B.  Hodgson,  trustee,  claiming  under  a  deed,  for  part 
of  proceeds  of  laud  ordered  sold  in  a  suit  by  Perkins,  executor,  and  others, 
creditors,  against  D.  W.  K.  Bowles.  Judgment  was  rendered  dismissing  the 
petition,  and  plaintiff  appeals. 

/.  7.  A,  Powell,  for  appellant.     W.  B.  Peitit  and  A.  A,  Qray^  for  appellees. 

Fauntleroy,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  county  of  Fluvanna,  entered  on  the  14th  day  of  April,  1887,  dismissing 
the  petition  of  W.  B.  Hodgson,  trustee,  filed  in  the  suit  pending  in  the  said 
court  under  the  style  of  Perkins,  ExW,  et  al,  v.  Bowles  et  aL  The  facts  ma- 
terial to  be  stated  appear  from  a  transcript  of  so  much  of  the  record  in  said 
suit  as  is  necessary  to  a  determination  of  the  matters  of  error  assigned  in  the 
petition  for  this  appeal.  D.  W.  K.  Bowles  was  the  owner  and  occupier  of  a 
large  farm  in  the  counties  of  Fluvanna  and  Goochland,  upon  which  he  be- 
lieved, as  it  was  generally  believed,  that  there  were  valuable  minerals.  He 
was  not,  liowever,  a  miner,  but  simply  a  practical  farmer.  He  desired  that 
his  said  land  should  be  explored  and  worked  for  such  minerals.  He  tliere- 
fore,  on  the  7th  day  of  August,  1834,  entered  into  an  agreement  with  skilled 
miners,  as  follows: 

"This  indenture,  made  this  7th  day  of  August,  1834,  between  D.  W.  K. 
Bowles,  of  the  one  part,  and  George  Fisher,  !Sr.,  George  Fisher,  Jr.,  James 
Fisher,  Dunlap  Fisher,  and  Buford  Kirtley,  of  the  other  part,  witnesseth  that 
the  said  D.  W.  K.  Bowles,  for  and  in  consideration  of  the  sum  of  one  dollar 
to  him  in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged,  hath  bar- 
gained and  sold,  and  by  these  presents  doth  bargain  and  sell,  unto  the  said 
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Fishers,  etc.,  the  privilege  of  digging  and  working  for  gold,  or  other  min- 
erals, and  using  any  timber  or  water-power  anywhere  on  a  tract  of  land  lying 
in  the  counties  of  Fluvanna,  and  Goochland,  and  state  of  Virginia,  adjoining 
the  lands  of  S.  P.  Hughes,  B.  J.  Brooks,  and  othera,  containing  eight  hundred 
acres,  more  or  less,  reserving  to  the  said  Bowies,  his  heirs,  etc.,  the  right  to 
cultivate  and  use  the  said  land  in  the  same  manner  as  though  this  lease  had 
never  been  executed,  provided  he  does  not  thereby  molest  or  interfere  with 
the  said  Fishers,  etc.,  their  heirs,  etc.,  in  searching  and  working  for  gold  or 
other  metals;  and  the  said  Fishers,  etc.,  hereby  agree  and  bind  themselves, 
their  heirs,  etc.,  to  pay  unto  the  said  Bowles  one-fifth  part  of  all  the  surface 
gold  found  on  said  land;  and  if  the  said  Fishers,  etc.,  should  succeed  in  Qnd- 
ing  a  vein  of  gold  or  other  metals  on  said  land,  they  hereby  agree  and  bind 
themselves  to  test  such  vein  to  their  satisfaction,  at  their  own  expense,  and 
vhen  tested,  if  found  to  be  valuable,  to  give  Bowles  one-half  of  said  vein,  by 
his  (Bowies')  paying  one-half  the  expenses  of  working  said  vein;  but  it  is  dis- 
tinctly understood  that  the  said  Bowles  is  to  be  at  no  expenses  until  the  said 
vein  is  tested,  further  than  one-sixth  part,  which  one-sixth  part  the  said  Bowles 
hereby  reserves  to  himself,  exclusive  of  the  half  of  said  vein  or  veins,  as  also 
one-sixth  part  of  all  surface  gold  found  on  said  land:  To  have  and  to  hold 
the  said  land,  except  as  before  excepted,  unto  the  said  Fishers,  etc.,  their 
heirs,  etc.,  so  long  as  they  may  deem  it  worthy  of  searching  and  working  for 
gold  or  other  metals;  and  the  said  Fishtrs,  etc.,  agree  not  to  use  said  land  for 
any  other  purpose  than  searching  and  working  for  gold,  etc.,  and  that  they 
will  not  molest  or  disturb  the  said  Bowles  in  farming  upon  said  land,  except 
so  far  as  may  be  necessary  for  carrying  on  mining  operations;  and  the  said 
Bowles,  Fisher,  etc.,  each  binds  themselves,  their  heirs,  etc.,  in  the  penalty  of 
five  thousand  dollars,  for  the  true  performance  of  the  above  on  each  of  theij 
parts.  In  witness  whereof  the  parties  of  these  presents  have  set  their  hands 
and  affixed  their  seals  the  day  and  date  above  written. 

"D.  W.  K.  Bowles.    [Seal.]  Buford  Kirtley.       [Seal.] 

"Geo.  Fisher,  Sr.      [Seal.l  George  Fisher,  Jr.     rSeal.j 

"DuNLAP  Fisher.      [S^iAl-J  James  Fisher.  [Seal.]" 

On  the  17th  day  of  March,  1836,  Buford  Kirtley,  one  of  the  grantees  in  the 
deed  from  said  Bowles,  conveyed  his  interest,  right,  and  title  in  and  to  "a 
certain  lecuse^  made  and  entered  into  the  7th  day  of  August,  1834,  between  D. 
W.  K.  Bowles,  George  Fisher,  Sr.,  George  Fisher,  Jr.,  James  Fisher,  Dunlap 
Fisher,  and  Buford  Kirtley,  *  ♦  *  for  the  purpose  of  searching  and 
working  for  gold,  and  other  metals,"  etc.,  to  Joseph  Hodgson.  Shortly  after 
the  making  of  the  lease,  on  the  7th  of  August,  1834,  between  D.  W.  K.  Bowles 
and  the  Fishers  and  Kirtley,  they  commenced  exploring  and  operating  upon 
the  land  of  Bowles,  (he  being  one  of  the  company  or  partnership,)  which  they 
continued  for  some  time,  and  then  they  quit  their  work  and  searching  upon 
the  place  wholly  and  finally;  when  Bowles,  being  disgusted  and  worn  out 
about  their  abandonn^ent  of  the  undertaking,  stipulated  for,  repurchased,  and 
had  conveyed  back  to  him,  by  a  deed  dat(5  4th  day  of  January,  1842,  from 
the  said  Fishers,  tlie  interest  or  privilege  which  he  had  conveyed  to  them  by 
the  deed  ot  7th  of  August,  1834.  Bowles  considering  the  agreement  between 
him  and  the  Fishers  and  Kirtley  to  be  wholly  at  an  end,  both  by  this  retrans- 
fer,  and  by  their  total  abandonment  of  their  operations  of  searching  and  work- 
ing for  gold  and  other  metals,  for  many  years,  went  on  persistently,  and  at 
great  expense,  from  1842  to  1884,  delving  and  working  and  sinking  shafts, 
and  making  developments,  in  pursuit  of  his  monomania,  and  his  oft-repeated 
declaration,  that  "the  way  to  sell  a  gold  mine  was  to  operate  it."  But  in  all 
this  40  years  and  more,  during  which  Bowles  was  devoting  most  of  his  time 
and  means — even  his  salary  as  county  judge — to  making  these  explorations 
and  developments  upon  his  land,  for  gold  and  other  minerals  supposed  to  be 
there,  singly  and  alone,  Hodgson,  from  the  day  of  the  assignment  made  by 
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Kirtley  to  him,  March  7,  1836,  down  to  the  filing  of  the  petition  in  188(5, 
n^ver  did  any  work,  or  made  any  searching  and  digging,  on  the  land,  or  took 
any  part  or  even  possession,  for  any  purpose,  or  ever  contributed  a  cent,  or  took 
any  notice  or  gave  any  attention  to  his  asserted  interest  acquired  nearly  50 
years  before,  until  the  land  is  sold  under  the  decree  of  the  circuit  court  of 
Fluvanna  in  this  creditors^  suit,  in  which  the  appellant  filed  his  petition. 
Indeed,  so  completely  had  the  whole  thing  been  abandoned  that  the  said  deed 
of  assignment  from  Kirtley  to  Hodgson  of  March  7, 1836,  was  never  even 
put  to  record  until  May  22,  1880,  after  which  the  appellant  filed  his  petition 
setting  up  his  claim  to  a  participation  in  the  proceeds  of  the  sale  of  Bowles* 
land  at  the  suit  of  his  creditors.  Upon  the  hearing  of  the  cause,  at  the  April 
term,  1887,  the  circuit  court  dismissed  appellant's  said  petition,  from  which 
action  of  the  court  this,  appeal  is  taken. 

The  determination  of  this  case,  in  this  court,  is  ruled  by  the  decision  in  the 
case  of  Barksdale  v.  Hairston,  81  Va.  764,  in  which  Lacy,  J.,  delivering  the 
opinion  of  the  court,  said:  "The  provision  in  the  agreement  of  the  10th  day 
of  November,  1836,  between  John  A.  Hairston,  Peter  Hairston,  and  George 
Hairston,  that  the  partnership  should  have  and  possess  the  exclusive  use  and 
privilege  of  digging,  hauling  off,  and  working  any  ore  now  found,  or  which 
may  hereafter  be  found,  anywhere  on  the  said  John  A.  Hairston 's  land,  was 
the  grant  of  a  mere  license  lo  the  partnership  to  dig  ore  on  the  said  premises, 
not  coupled  with  any  estate  or  interest  in  the  said  lands,  and  did  not  create  any 
easement  on  the  land.  No  acts  having  been  done  under  the  license,  the  same 
was  an  executory  license;  was  revocable  at  the  pleasure  of  the  grantor,  and 
so  continued  up  to  the  dissolution  of  the  partnership  by  the  death  of  one  of 
the  partners.  In  1842  the  lands  belonging  to  the  partnership  were  sold  and 
conveyed  in  a  suit  brought  to  wind  up  the  partnership.  The  license,  never 
exercised,  was  not  assignable,  and  was  revoked  by  the  dissolution  of  the  part- 
nership, and  does  not  attach  to  or  affect  the  lands  in  the  hands  of  John  A. 
Hairston's  heirs,  or  their  vendee.*'  See,  also,  the  long  list  of  cases  cited  as 
authorities  by  the  learned  judge  above  quoted. 

The  deed  of  August  7, 1834,  between  Bowles  of  the  one  part,  and  the  Fish- 
ers and  Kirtley  of  the  other  part,  was  simply  a  lease,  to  the  said  Fishers  and 
Kirtley,  of  the  privilege  of  searching  and  digging  and  working  for  gold  or 
other  minerals  upon  Bowles*  land,  which  was  to  continue  "as  long  as  they 
may  deem  it  worthy  of  searching  and  working  for  gold  and  otlier  metals," 
and  they  had  no  power  conferred  to  sell  or  to  assign  their  contract,  either  as 
to  their  ^'privilege^'*^  or  as  to  tlieir  covenant  obligations,  for  tlie  faithful  per- 
formance of  which,  on  tlieir  part,  they  expressly  covenanted  in  a  penalty  of 
$5,000.  They  were  skilled  and  experienced  miners,  and  their  personal  skill 
was  contracted  for.  They  were  only  required  to  continue  their  operations 
under  the  lease  so  long  as  they  might  deem  it  worth  while  to  do  so;  and  as 
soon  as  they  should  find  it  unworthy  or  unproductive  they  were  at  liberty  to 
stop  and  abandon  the  enterprise;  and  this  Kirtley  did  do,  and  abandoned  the 
partnership,  and  dissolved  it  as  to  him,  on  the  7th  of  March,  1836;  and  the 
Fishers  did  likewise,  as  to  them,  by  their  retransfer  to  Bowles  on  the  4th  Jan- 
uary, 1842,  and  the  absolute  and  total  non-action  and  abandonment  of  the  un- 
dertaking from  1842  to  this  day.  The  deed  from  Kirtley  to  Hodgson,  7th  of 
March,  1836,  amounted  to  nothing,  and  conferred  no  right  whatever,  such 
license  not  bcung  assignable.  2  Minor,  Inst.  p.  22,  6  (h);  Barksdale  v.  Hair- 
ston, 81  Va.,  supra.  But  even  if  his  said  assignment  could  have  been  valid  and 
operative,  he  did  not  and  could  not  confer  upon  his  alienee,  Hodgson,  anything 
more  or  other  than  his  own  limited  and  conditional  rights  and  obligations  un- 
der the  contract  with  Bowles.  The  whole  conduct  of  the  parties,  both  Col. 
Bowlss  and  Mr.  Hodgson,  from  1836  to  1880,  shows  a  complete  abandonment 
of  the  contract  of  7th  of  August,  1^34,  and  that  for  over  50  years  Col.  Bowles 
was  in  full,  complete,  and  uninterrupted  adverse  possession  of  the  land  and 
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minerals,  incurring  heavy  expenses  in  money,  and  unintermitting  search  and 
labor,  to  develop  the  supposed  mineral  value  of  the  land,  in  entire  good  faith, 
and  full  persuasion  that  be  was  the  rightful  and  sole  owner  thereof. 

Even  on  the  contention  of  the  appellant  that  the  assignment  of  Elirtley, 
March  7, 1836,  to  Joseph  Hodgson,  was  valid,  and  operated  to  vest  an  interest 
in  said  Hodgson  in  the  **prioilege,'^  Hodgson  could  only  claim  the  settlement 
of  an  account  between  him  and  Bowles,  in  which  he  would  have  to  be  charged 
with  the  performance  of  his  assignor's  covenant  contract,  and  with  a<contrib- 
utive  share  in  the  expenses  and  outlay  of  Bowles  for  over  40  years,  which 
would  bring  Hodgson  largely  in  debt  to  Bowles;  but  the  transactions  to  be 
inquired  of,  in  any  such  attempted  ascertainment,  cover  a  period  6f  over  53 
yeai-s,  and  the  parties  concerned  in  them  are  all  dead,  except  Mr.  Hodgson, 
and  so  of  all  the  witnesses.  No  accounts  appear  to  have  been  kept,  and  no 
papers  of  any  sort  have  been  filed,  or  are  alleged  to  be  in  existence;  and  a 
court  of  equity  cannot  be  invoked  to  the  worse  than  idle  and  impossible  at- 
tempt to  approximate  a  correct  result  of  any  such  account,  even  though  the 
appellant  hiid  any  equity  to  ask  for  it.  Harrison  v.  QametU  23  Grat.  223; 
Stamper*8  AdmW  v.  Qarnett,  31  Grat.  550;  JtLstia  v.  English,  30  Grat.  576; 
Crawford's ExW  v.  Patterson,  11  Grat.  364;  Ecans  v.  Spurgin,  Id.  615;  Coh' 
man  v.  Lyne^s  Ex'r,  4  Rand.  459;  Batcher  v.  Hall,  77  Va.  573,  576.  And 
on  abandonment  of  right.  Nelson  v.  Carrinyton,  4  Munf .  332-343.  We  think 
the  decree  dismissing  the  petition  of  appellant,  complained  of,  is  plainly  right, 
and  are  of  opinion  to  affirm  the  same.    Affirmed. 

Richardson,  J.,  absent. 

(28  S.   C.  288) 

Archer  et  ah  v.  Ellison  et  al» 

Same  r.  Smith  et  al, 

{Supreme  Court  of  South  Ca/roUna,    March  U,  188S.) 

1.  Estates— Feb-Conditionai/—"  Natural  Heirs  of  Body.  " 

A  conveyance  to  a  married  woman,  **and  the  natural  heirs  of  her  body,  **  creates 
a  fee-conditional  estate. 

2.  Husband  ani>  Wipe— Alienation  by  Married  Woman  —  Relinquishment  of  In- 

heritance. 

Under  act  of  1795,  (5  St  S.  C.  257,)  a  married  woman  could  alienate  a  fee-condi- 
tional estate. 
8.  Same. 

Under  act  of  1795,  (5  St,  S.  C.  257,)  providing  that  a  married  woman  might  relin- 
quish her  inheritance  before  ''any  judge  of  the  court  of  common  pleas,  or  justice  of 
tne  quorum,  or  any  judge  of  the  court  of  the  county  wherein  she  may  reside,  or  the 
land  may  be, "  a  relinquishment  made  before  an  officer  substituted  for  justices  of 
the  quorum,  in  another  county  than  that  in  which  the  woman  rc»ides  or  the  land 
lies,  is  void. 

Appeal  from  common  pleas  circuit  court  of  Pickens  county;  A.  P.  Ald- 
Ricn.  Judge. 

Two  actions  to  recover  possession  of  two  tracts  of  land,  brouglit  by  J.  H. 
Archer  and  Thomas  B.  Archer  against  J.  M.  Ellison  and  A.  E.  Dill,  of  whom 
J.  M.  Ellison  is  respondent;  and  by  the  same  plaintiffs  against  Glenn  M. 
Smith  and  A.  E.  Dill,  of  whom  Glenn  M.  Smith  is  respondent.  The  two 
cases  were  tried  together  by  the  court,  and  both  complaints  dismissed.  Pluin- 
tiifs  appeal. 

James  P,  Carey,  for  appellants.    Perry  cfe  Hey  ward,  for  respondents. 

McIVER,  J.  These  two  cases,  being  actions  to  recover  possession  of  two 
tracts  of  land, — one  in  the  possession  of  J.  M.  Ellison,  defendant  in  the  first 
case  above  stated,  and  the  other  in  possession  of  Glenn  M.  Smith,  defendant 
in  the  second  case, — were  heard  and  will  be  considered  together.  The  plain- 
tiffs claim  title  as  heirs  of  their  mother,  Eliza  Archer,  and  the  defendants 
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claim  under  a  purchase  from  her.  The  two  tracts  in  controversy  were  orig* 
inally  embraced  in  one  tract,  which  was  conveyed  to  "said  Eliza  Archer,  and 
the  natural  heirs  of  her  body,"  by  her  father,  Thomas  Blassinghame,  by  a 
deed  bearing  date  the  24th  of  August,  1852.  On  the  10th  of  December,  1859, 
the  said  Eliza  Archer  joined  with  her  Iiusband,  W^ishington  E.  Archer,  in  a 
deed  whereby  the  said  land  was  conveyed  to  William  Ellison,  On  that  deed 
there  is  indorsed  a  renunciation  of  inheritance  by  Mrs.  Archer,  regular  in 
form,  taken  by  one  li.  L.  Gentry  who  was  then  a  magistrate  for  the  district 
(now  county)  of  Edgefield,  S.  C.  Mrs.  Archer  was  then,  and  continued  up 
to  the  time  of  her  death  to  be,  a  resident  of  the  state  of  Georgia,  and  the  land 
in  question  lies  in  the  county  of  Pickens.  This  renunciation  of  inheritance 
bears  date  the  4th  of  March,  1863,  and  was  recorded  29th  of  July,  1884,  the 
day  before  these  actions  were  commenced,  though  it  is  stated  in  the  decree  of 
the  circuit  judge  that  "this  relinquishment  was  not  recorded  until  after  the 
•commencement  of  these  actions."  The  dates,  however,  above  given  are 
those  found  in  the  case.  On  the  28th  of  February,  1870,  Washington  E. 
Archer  died;  and  on  the  23d  of  December,  1878,  Eliza  Archer  departed  this 
life,  leaving  as  her  heirs  at  law  the  plaintiffs  and  the  defendant  A.  E.  Dill, 
who  are  the  heirs  of  her  body,  and  were  in  existence  at  the  time  of  the  exe- 
cution of  the  deed  from  Thoiuas  Blassinghame  above  referred  to.  The  plain- 
tiff John  II.  Ai'cher  is  a  resident  of  this  state,  but  the  other  two  heirs  have 
been  residents  of  another  state  since  the  year  1856.  William  Ellison  con- 
tinued in  possession  of  the  land  in  dispute  from  the  time  of  the  execution  of 
the  deed  to  him,  above  mentioned,  until  his  death,  in  the  year  1864.  In  1869, 
his  heirs  conveyed  the  land  to  J.  M.  Ellison  and  J.  H.  Ellison,  and  on  the 
10th  of  July,  1875,  J.  H.  Ellison  conveyed  his  interest  to  J.  M.  Ellison.  On 
the  25th  of  January,  1876,  J.  M.  Ellison  conveyed  87^  acres  of  the  land  to 
Glenn  M.  Smith,  one  of  the  defendants  in  the  action  second  above  stated,  who 
is  now  in  possession  of  the  same,  leaving  J.  M.  Ellison  in  possession  of  the 
remainder.  The  defendants  claim  title  under  the  deed  from  Washington  E. 
Archer  and  wife,  Eliza,  and  the  release  of  her  inheritance  in  1863,  and  also 
set  up  the  statute  of  limitations.  By  consent,  a  trial  by  jury  was  waived, 
and  both  cases  were  tried  by  the  court.  The  circuit  judge  held  that  the  re- 
linquishment of  inheritance  was  good  and  valid,  notwithstanding  the  fact 
that  it  was  not  taken  by  an  otHcer  of  the  county  where  the  married  woman 
resided,  nor  by  an  officer  of  the  county  in  which  the  land  lies;  and  therefore, 
without  considering  any  other  question  in  the  case,  he  rendered  judgment 
dismissing  the  complaints  in  both  actions.  From  this  judgment  the  plain- 
tiffs appeal,  substantially,  upon  two  grounds:  (1)  Because,  the  interest  of 
Mrs.  Archer  in  the  lands  not  being  a  fee-simple,  a  magistrate  had  no  power 
to  take  a  renunciation  of  her  inheritance;  (2)  Because  a  magistrate  of  Edge- 
field district,  in  which  neither  the  married  woman  resided  nor  the  land  lay, 
had  no  power  to  take  the  renunciation  of  inheritance. 

The  first  inquiry,  therefore,  is  as  to  the  nature  of  the  estate  which  Mrs. 
Archer  took  under  the  deed  from  Blassinghame.  The  language  ol  that  con- 
veyance is,  "to  the  said  Eliza  Archer  and  the  natural  heirs  of  her  body;"  and 
this  seems  to  be  such  language  as  would  be  appropriate  to  create  an  estate  In 
fee-conditional.  The  appellants  contend  that,  by  the  words  used  in  this  deed, 
the  grantor  intended  to  convey  the  land  to  Eliza  Archer,  and  such  of  her  chil- 
dren as  were  then  in  existence,  the  conveyance  operating  so  as  to  embrace 
any  other  children  who  might  afterwards  come  into  existence;  and  that,  as 
the  plaintiffs  and  the  defendant  A.  E.  Dill  were  in  existence  at  tlie  time  of 
the  execution  of  the  deed,  they  took,  with  her,  equal  shares  as  tenants  in  com- 
mon, and  therefore  Mrs.  Archer  could  convey  no  more  than  her  undivided  in- 
terest in  the  land.  We  do  not  see  how  this  view  can  be  sustained,  and  the 
cases  cited  by  the  appellant  certainly  do  not  support  such  a  construction.  But 
if  the  appellants  mean  to  contend,  liS  the  cases  cited  would  seem  to  indicate, 
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that  Mrs.  Archer  took,  under  the  deed,  only  a  life-estate,  with  remainder  to 
her  children,  we  are  equally  unable  to  see  how  such  a  view  can  be  sustained. 
The  first  case  cited  is  Hays  v.  Hays,  5  Rich.  Law,  31.  The  language  of  the 
devise  was;  "I  lend  unto  my  beloved  daughter,  Marina  Hays,  594  acres  of 
land;  ♦  ♦  *  and  at  her  death  I  then  lend  the  premises  unto  her  children, 
each  to  be  equally  benefited  thereby;  and  at  their  death  I  then  give  said  prem- 
ises to  their  issue,  te  be  equally  divided  among  them,  but,  in  case  there  be 
no  such  issue,  then  I  give  it  to  my  next  of  kin," — and  it  was  held  that  Ma- 
rina Hays  only  took  an  estate  for  her  life,  upon  the  authority  of  M^Lure  v. 
Young ^  3  Rich.  Eq.  559.  In  that  case  the  language  of  the  devise  was  to  C. 
"for  and  during  the  term  of  her  natural  life;  and  at  her  death  I  give,  be- 
queath, and  devise  the  same  absolutely  and  forever  to  her  lineal  descendants; 
and,  in  case  she  should  die  without  lineal  descendants  (one  or  more)  living  at 
the  time  of  her  death,  then"  over, — and  it  was  held  that  C.  took  a  life-estate, 
with  remainder  to  her  issue  as  purchasers.  In  neither  of  these  cases  was 
there  any  direct  gift  to  the  children,  or  issue  or  lineal  descendants;  but  the 
manifest  import  of  the  words  used  was  that  the  children  were  to  take  after 
their  parent,  and  we  are  unable  to  discover  any  analogy  in  the  cases  cited  to 
the  one  under  consideration.  The  case  of  Nix  v.  Ray^  5  Rich.  Law,  423, 
has  also  been  cited.  In  that  case  a  father,  by  deed,  gave  personal  property 
to  his  three  daughters,  "and  the  future  heirs  of  their  body,"  to  be  equally  di- 
vidt  d  between  them,  with  a  limitation  over  to  the  survivors,  if  either  of  the 
daughters  should  die  without  any  lawful  heirs  of  her  body;  and  it  was  held 
that  each  of  the  daughters  took  a  life-estate,  with  remainder  to  the  heirs  of 
her  body,  living  at  the  time  of  her  death,  as  purchasers.  In  all  of  these  cases- 
it  will  be  seen  that  the  language  used  is  so  wholly  different  from  that  found 
in  the  deed  under  consideration,  as  to  make  it  ditlicult  to  understand  how 
they  can  affect  the  present  case.  It  may  be  that  the  contention  on  the  part 
of  the  appellants  is  that  under  the  second  resolution  in  WilVa  Case,  6  Coke, 
460,  as  recognized  in  Reeder  v.  Spearman,  6  Rich.  Eq.  92,  that  both  Eliza 
Archer  and  her  children  took  estates  for  life.  But  here  the  conveyance  is  not 
to  Mrs.  Archer  and  her  children  or  issue,  but  to  her,  and  the  natural  heirs 
of  her  body;  and,  to  bring  this  case  under  that  resolution,  it  would  be  neces- 
sary to  construe  the  word  "heirs"  as  meaning  children  or  issue.  Now,  though 
this  may  be  done  in  a  case  where  the  context  demands  it,  as,  for  example,  in 
a  case  like  that  of  Uayne  v.  Irvine,  25  S.  C.  289,  yet  we  are  unable  to  dis- 
cover anything  in  the  terms  of  this  deed  which  calls  for  or  warrants  such  a. 
construction  of  the  terms  "heirs  of  the  body,"  and  they  must  therefore  re- 
ceive their  primary  and  natural  signification;  and,  giving  those  words  that 
construction,  it  is  manifest  tliat  the  estate  conveyed  to  Eliza  Arciier  by  the 
deed  of  Thom^is  Blassinghame  was  a  fee-conditional,  which,  after  the  birth 
of  issue,  she  could  alienate,  provided  she  complied  with  the  terms  of  the  stat- 
ute autliorizing  a  married  woman  to  do  so.  Next,  it  is  contended  that  the 
act  of  1795,  (5  St.  257,)  which  was  the  law  in  force  at  the  date  of  the  relin- 
quishment of  inheritance  here  brought  in  question,  only  contemplated  estates 
held  in  fee-simple,  and  hence  only  authorized  a  married  woman  to  convey  an 
estate  of  tliat  character;  and  in  support  of  this  position  the  case  of  Uays  v. 
Hays,  5  Rich.  Law,  31,  is  cited.  But  in  that  case  the  married  woman  only 
held  a  life-estate,  and  that,  not  being  an  estate  of  inheritance,  was  not  con- 
templated by  the  act  of  1795.  Here,  however,  the  estate  of  Mrs.  Archer,  as 
we  have  seen,  was  a  fee-conditional,  which  is  an  estate  of  inheritance,  and 
therefore  comes  within  the  express  terms  of  the  act.  As  was  said  by  Judge 
O'Neall  in  the  case  just  cited,  quoting  the  language  of  the  act,  "any  real  es- 
tate as  her  inheritance."  this  "means,  not  such  an  estate  as  she  may  have  in- 
herited, but  such  an  estate  as  is  capable  of  descent  and  inheritance  from  her." 
The  additional  language  used  by  Judge  O'Neall — "The  words,  in  convey- 
ing away  the  fee-simple  of  the  same*  dearly  show  the  character  of  the  estate- 
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wliich,  by  the  law,  she  was  then  permitted  to  convey" — were  not  designed 
to  limit  the  operation  of  the  act  to  estates  held  in  fee-simple;  for  it  had  been 
previously  held  by  the  court  of  errors,  in  the  case  of  Kottman  v.  Ayer^  1  Strob. 
552,  that  the  word  ''inheritance,"  as  used  in  the  act  of  1795,  was  not  contiued 
to  an  estate  which  Iiad  descended  to  the  wife,  but  included  every  estate  whicli, 
upon  her  death,  by  operation  of  law,  would  descend  to  her  heirs.  As  was 
said  in  Burnett  v.  Burnett,  17  S.  C.  551,  there  is,  in  this  respect,  but  little 
difference  between  an  est^ite  in  fee-simple  and  an  estate  in  fee-conditional. 
Both  descend  to  the  heirs, — the  former,  to  the  heirs  generally;  the  latter,  to 
a  particular  class  of  heirs, — the  heirs  of  the  body.  It  seems  to  us,  therefore, 
that  it  was  competent  for  a  married  woman  to  release  her  inheritance  in  an 
estate  lield  by  her  in  fee-conditional. 

Our  next  inquiry  is  whether  Mrs.  Archer  has  renounced  her  inheritance  in 
the  manner  prescribed  by  the  act  of  1795.  As  has  been  held  in  numerous 
cases,  at  the  time  the  conveyance  here  brought  in  question  was  executed,  "a 
married  woman  could  not  convey  her  estate  of  inheritance  unless  she  followed 
with  scrupulous  exactness  the  provisions  of  the  statute  conferring  that  power 
upon  her."  Wingo  v.  Parker,  19  S.  C.  13,  and  the  cases  there  cited,  as  well 
as  the  subsequent  case  of  Williams  v.  Cudd,  2  S.  E.Bep.  14.  It  is  necessary 
to  examine  the  terms  of  the  statute  with  a  view  to  ascertain  whether  its  terms 
have  been  strictly  complied  with  in  this  instance;  but,  as  the  only  objection 
urged  against  the  certificate  in  this  case  is  that  it  was  not  given  by  the  prosier 
officer,  we  may  confine  our  examination  of  the  statute  to  those  portions  of  it 
which  prescribe  what  officers  may  take  the  renunciation.  The  third  section  of 
the  act  of  1795  (5  St.  257)  provides  that  the  married  woman  may  relinquish  her 
inheritance,  ''provided  she  will  go  before  some  one  of  the  judges  or  justices,  in 
the  second  clause  of  this  act  mentioned."  after  the  expiration  of  the  prescribed 
time,  and  make  the  required  declaration.  We  must  therefore  turn  to  the  sec- 
ond clause  or  section  of  the  act  for  the  purpose  of  ascertaining  what  officers 
are  there  mentioned,  and  upon  doing  so  we  find  that  the  officers  there  men- 
tioned are:  "Any  judge  of  the  court  of  common  pleas,  or  justice  of  the  quorum, 
or  any  judge  of  the  court  of  the  county  wherein  she  may  reside,  or  the  land 
may  be."  Now,  as  it  is  conceded  that  the  officer  who  took  tliis  relinquish- 
ment of  inheritance  was  not  an  officer  of  the  county  in  which  Mrs.  Archer  re- 
sides, nor  of  the  county  in  which  the  land  lies,  the  precise  question  for  us  to 
determine  is  whether  he  can  be  regarded  as  one  of  the  officers  mentioned  in 
the  act;  for  unless  he  can  be  so  regarded  it  is  quite  manifest  that  the  terms 
of  the  act  have  not  been  complied  with,  and  the  renunciation  of  inheritance 
can  therefore  have  no  force  and  effect.  It  is  quite  certain  that  a  "judge  of 
the  court  of  the  county"  cannot  take  such  renunciation  unless  he  is  a  judge, 
either  of  the  county  where  the  woman  resides,  or  of  the  county  where  the 
land  lies;  and  the  exact  question  for  us  to  decide  is  whether  such  qualifica- 
tion applies  also  to  the  officer  just  previously  named,  "justice  of  the  quorum," 
for  whom  an.  officer  styled  "Magistrate"  was  subsequently  substituted.  It 
certainly  would  seem  that  there  was  the  same,  if  not  a  better,  reason  for  ap- 
plying this  qualification  to  the  justice  of  the  quorum,  as  there  was  for  apply- 
ing it  to  a  judge  of  the  county  court;  for,  the  latter  being  an  officer  of  higher 
rank  and  greater  dignity  than  tiie  former,  it  can  scarcely  be  supposed  that  the 
legislature  intended  to  confine  the  authority  of  the  superior  otficer  witliin  nar- 
rower limits  than  those  prescribed  for  the  inferior  officer.  But  when,  in  ad- 
dition to  this,  it  is  remembered  that  the  jurisdiction  and  authority  of  a  jus- 
tice of  the  quorum  was  confined  to  the  county  for  which  he  was  appointed; 
and  when  we  find  that  the  legislature,  in  abolishing  the  office  of  justice  of  the 
quorum  by  the  act  of  1839,  and  substituting  in  lieu  thereof  an  officer  desig- 
nated as  ''Magistrate."  whose  jurisdiction  and  authority  was  expressly  lim- 
ited by  the  act  to  the  district  for  which  he  was  appointed, — there  would  seem 
to  be  no  doubt  that  the  intention  of  the  leglslatui-e  was  to  confer  the  authority 
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to  take  a  renunciation  of  a  married  woman^s  inheritance  only  upon  a  justice 
of  the  quorum  or  magistrate,  as  the  case  tnight  be,  according  as  the  act  was 
done  before  or  after  the  act  of  1889,  appointed  for  the  county  or  district  in 
which  the  woman  resided,  or  for  the  county  or  district  in  which  the  land  lies. 
Otlierwise,  the  jurisdiction  of  tliese  officers  wouM  be  extended  beyond  the  lim- 
its to  which  they  were  confined;  and  that,  too,  without  any  express  words  in 
the  statute,  or  any  words  necessarily  implying,  that  their  jurisdiction  should 
be  so  extended.  It  is  argued,  however,  that  the  punctuation  found  in  the  act 
of  1795  shows  that  the  limitation  clearly  imposed  upon  the  "judge  of  the  court 
of  the  county"  does  not  apply  to  the  justice  of  the  quorum,  because  there  is  a 
comma  after  the  word  "quorum,"  which  serves  to  separate  it  from  what  fol- 
lows. '  But  this  argument  loses  all  of  its  force  when  we  find  that  it  has  been  held 
as  settled  law  by  the  highest  authority  that "  punctuation  is  no  part  of  a  statute," 
and  "should  not  have  a  controlling  influence.  **  Hammook  v.  Trust  Co.,  105  U. 
S.  84.  In  that  case  the  question  was  whether  a  judge  at  chambers,  under  the 
Revised  Statutes  of  Illinois,  could  hear  a  motion  for  the  appointment  of  a  re- 
ceiver. The  language  of  the  statnto  was:  "The  several  judges  of  said  courts 
shall  have  power  in  vacation  to  hear  and  determine  motions,  to  dissolve  injunc- 
tions, stay  or  quash  executions,"  etc.;  and  there,  as  here,  the  argument  rested 
on  the  punctuation, — the  comma  after  the  word  "motions ;"  but  the  court  disre- 
garded the  comma,  and  held  that  the  power  claimed — to  appoint  a  receiver — 
could  not  be  derived  from  the  language  of  the  statute,  but  that  the  power  must 
be  confined,  notwithstanding  the  comma,  to  the  matters  subsequently  specified. 
In  that  case,  Mr.  Justice  Harlan,  after  using  the  language  which  we  have 
quoted  above,  cites,  among  other  authorities,  the  case  of  Doe  v.  Martin^  4i  Term 
K.  65,  where  Lord  Sjsnyon,  C.  J.,  said:  "  We  know  that  no  stops  are  even  in- 
serted in  acts  of  parliament  or  in  deeds;  but  the  courts  of  law,  in  construing 
them,  must  read  them  with  such  stops  as  will  give  effect  to  the  whole."  In 
that  case  the  question  was  whether  all  the  children  took  estates  for  life  or  in 
fee,  under  a  certain  provision  in  a  marriage  settlement  in  these  words:  "And 
for  want  of  such  appointment,  then  to  the  use  of  all  and  every  the  child  or 
children  equally,  share  and  share  alike,  to  hold  the  same,  if  more  than  one,  as 
tenants  in  common,  and  not  as  joint  tenants,  and  if  but  one  child,  then  to 
such  only  child,  his  or  her  heirs  and  assigns  forever. "  Here,  again,  the  argu- 
ment rested  on  the  effect  of  the  comma;  for  if  that  punctuation  mark  had  the 
effect  of  separating  the  words,  "his  or  her  heirs  and  assigns  forever,"  from  the 
words  used  in  the  first  part  of  the  sentence,  then  the  estate  given  to  all  the 
children,  not  being  accompanied  with  any  words  of  inheritance,  would  only 
be  a  life-estate.  But  Lord  Ken  yon  said :  "  The  question  is  whether  the  words, 
•  his  or  her  heirs,'  may  not  with  propriety,  and  ought  not,  considering  the 
whole  settlement,  and  the  manifest  intention  of  the  parties,  to  act  as  words 
of  limitation  on  all  the  preceding  words  in  the  sentence.  I  cannot  bring  my- 
self to  doubt  but  that  they  may;"  and  then  added  the  words  above  quoted  as 
to  punctuation  in  an  act  of  parliament.  So,  here,  we  say  that  considering 
the  whole  scope  of  the  act,  and  the  authority  of  the  several  ofllcers  therein 
mentioned ;  and  considering  that  the  construction  contended  for  by  respond- 
ents, based  as  it  is,  solely  upon  the  punctuation,  would  impute  to  the  legisla- 
ture the  anomaly  of  limiting  the  authority  of  a  superior  officer  within  nar- 
rower bounds  than  those  prescribed  for  an  inferior  officer;  and  especially  con- 
sidering that  such  construction  would  render  it  necessary  to  extend,  by  im- 
plication merely,  the  jurisdiction  of  a  magistrate  beyond  the  limits  expressly 
prescribed  by  the  act  creating  the  office, — we  can  come  to  no  other  conclusion 
than  that  the  limitation,  in  regard  to  residence  and  location  of  the  land,  which 
undoubtedly  is  imposed  upon  the  judge  of  the  county  court,  extends  also  to 
the  justice  of  the  quorum,  or,  in  this  case,  the  magistrate  who  had  been  sul)- 
stituted  for  that  officer  at  the  date  of  the  renunciation  here  in  question.  It 
seems  to  us,  therefore,  that  the  renunciation  of  inheritance  in  this  case  was 
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taken  by  an  officer  who  had  no  power  or  authority  to  do  so,  and  that  it  is  void 
and  of  no  effect.  He  had  no  jurisdiction  over  the  county  in  which  the  woman 
resided,  and  none  over  the  county  in  which  the  land  lies.  This  view  was, 
impliedly  at  least,  recognized  in  Campbell  v.  Moon,  16  S.  0.  107,  though  the 
question  here  made  was  not  expressly  raised  in  that  case. 

The  question  presented  by  the  defendants'  plea  of  the  statute  of  limitations 
was  not  considered  or  determined  in  the  circuit  court,  as,  under  the  view 
taken  by  the  circuit  judge,  it  was  not  necessary  to  do  so,  and  therefore  the 
point  is  not  properly  before  us  for  review.  It  is  true  that  this  court  may 
sustain  a  judgment  below  upon  other  grounds  than  those  upon  which  it  was 
placed  by  the  circuit  court;  and  it  is  in  this  view,  we  presume,  that  the  ques- 
tion of  the  statute  of  limitations  was  argued  here.  The  respondents,  how- 
ever, do  not  seem  to  have  given  the  notice  indicated  as  the  proper  practice  in 
such  cases  in  Weinges  v.  Cash,  15  S.  C.  57;  but  as  the  question  was  argued 
by  appellants'  counsel,  and  he  cannot,  therefore,  plead  a  want  of  notice  that 
such  a  question  would  be  raised  in  this  case,  we  would  not  decline  to  consider 
the  question  simply  because  the  practice  indicated  in  the  case  last  cited  was 
not  followed.  But  we  do  not  think  that  sufficient  facts  appear  in  the  case  to 
enable  us  to  determine  the  questions  arising  out  of  the  defendants*  plea  of  the 
statute  of  limitiitions.  It  does  not  appear  with  sufficient  distinctness  what 
were  the  precise  times  at  which  the  possession  of  the  several  persons  named 
commenced  and  ended,  nor  what  was  the  character  of  such  possession,  which, 
of  course,  is  always  important  in  questions  of  this  kind.  Nor  does  it  appear 
in  tlie  case  whether  J.  M.  Ellison  and  J.  H.  Ellison  were  heirs  at  law  of  Will- 
iam Ellison,  or,  if  so,  whether  they  remained  in  possession  continuously  after 
his  death.  In  view  of  these  and  other  difficulties  which  might  be  suggested, 
we  do  not  propose  to  decide  anything  in  reference  to  the  statute  of  limita- 
tions, but  will  leave  that  matter  entirely  open. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  re- 
versed, and  that  the  case  be  remanded  to  that  court  for  a  new  trial. 

Simpson,  C.  J.,  and  McGowan,  J.,  concur. 

(28  S.  C.  281) 

Bx  parte  Crafts. 

In  re  Crafts*  Estate. 

{Supreme  Court  of  South  Carolina.    March  21, 188S.) 

1.  Executors  and  Administrators— AppoiNTHEN'r>-PRBVion8  Unbbtoked  Appoint- 

ment. 

a  petition  by  the  next  of  kin  and  heir  of  a  testator  for  letters  of  administration 
de  bonis  non  will  be  refused  where  it  appeared  that  the  appointment  of  a  previous 
administrator  was  not  revoked,  and  that  the  petition  made  no  reference  to  the  prior 
appointment,  and  did  not  pray  for  its  revooation. 

2.  Same — Appointment— Caveat  by  Former  'Administrator— Effect  of,  as  Plbadino. 

A  ca/veat  entered  by  a  prior  administrator  against  an  application  for  the  appoint- 
ment of  another,  does  not  make  the  former  a  party  to  the  latter's  appUcation,  as  a 
caveat  is  not  a  pleading  in  the  case,  and  cannot  be  regarded  as  an  answer,  so  as  to 
give  the  force  of  admission  to  what  was  omitted  in  the  petition. 

Appeal  from  common  pleas  circuit  court  of  Charleston  county;  Hudson, 
Judge. 

Letters  of  administration  de  bonis  non^  etc.,  to  the  estate  of  William  Crafts, 
deceased,  were  applied  for  by  the  appellant  George  I.  Crafts,  the  heir  and 
next  of  kin  of  the  deceased,  there  being  an  administrator  already  appointed. 
Petition  did  not  refer  at  all  to  the  previous  appointment,  nor  pray  for  its 
revocation.    Application  refused.    Petitioner  appeals. 

Theodore  cfe  Barker  and  fT.  E.  Young,  for  appellant.  Smythe  <£•  Lee,  for 
respondent. 
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McGowAK,  J.  William  Crafts  died  many  years  ago,  leaving  a  will  which 
was  admitted  to  probate  in  Charleston,  September  21 »  1820,  and  his  son  Will- 
iam Crafts,  Jr.,  qualified  as  executor,  but  he  died,  and  letters  of  administra^ 
tion  de  bonis  non  cum  testamento  annexo  were  granted  to  Ralph  Izard  Mid* 
dleton  on  July  26,  1847.  Nearly  40  years  after,  on  August  26,  1886,  George 
I.  Crafts  tiled  his  petition  in  the  probate  court,  stating  that  he  was  the  next 
of  kin  and  heir  of  the  testator,  William  Crafts,  who,  as  the  survivor  of  W.  S. 
Crafts,  was  interested  in  a  "French  Spoliation  Claim;"  and  that  to  prosecute 
such  claim  it  was  necessary  that  administration  should  be  first  taken  out  on 
the  estate  of  William  Crafts;  wherefore  he  prayed  that  letters  de  bonis  non, 
etc.,  should  be  granted  to  him.  The  petition  made  no  reference  to'Mr.  Mid- 
dleton  or  his  prior  letters  of  administration, — possibly  forgotten  or  overlooked. 
At  all  events,  there  was  only  the  usual  publication  to  kindred  and  creditors, 
such  as  is  required  to  be  given  in  an  original  application  for  letters  upon  an 
unrepresented  estate.  It  happened,  however,  that  the  publication  came  to 
ttie  knowledge  of  Mr.  Middleton,  and  he  filed  his  caveat  and  protest  against 
the  granting  of  the  lettei-s,  on  the  ground  that  he  was  the  administrator  of 
the  estate,  and  no  other  appointment  could  be  made.  The  matter  coming  on 
to  be  heard,  counsel  for  G.  I.  Crafts  moved  orally  for  a  decree  that  the  letters 
of  administration  granted  to  B.  I.  Middleton  be  revoked,  and  that  the  petition 
of  G.  I.  Crafts  for  administration  be  granted.  Counsel  for  Middleton  objected 
to  the  matter  being  heard  and  determined  in  the  manner  proposed,  for  two 
reasons:  "(1)  that  no  petition  had  been  filed,  or  proceeding  instituted,  to  re- 
voke the  letters  of  administration  granted  to  K.  I.  Middleton,  and  that  some 
such  direct  proceeding  was  necessary  to  notify  the  other  party,  and  to  bring 
the  matter  properly  before  the  court;  (2)  that  before  the  court  can  hear  and 
determine  tlie  merits  of  the  issue  so  sought  to  be  raised,  it  is  necessary  that 
testimony  shall  be  adduced,  both  as  to  the  facts  set  forth  in  the  petition  and 
as  to  the  facts  necessary  to  enable  the  court  to  do  justice  to  all  the  parties  In 
interest  before  the  present  administration  should  be  revoked,  and  new  letters 
granted,"  etc.  The  probate  judge,  however,  took  the  view  that  the  admin- 
istrator Middleton,  by  filing  the  cazeaU  made  himself  a  party  to  the  proceed- 
ing, which  could  be  considered  to  be  not  only  what  it  purported,  an  applica- 
tion for  the  appointment  of  the  petitioner,  but  as  incidentally  involving  also 
an  application  to  revoke  the  first  appointment;  and  that  Middleton,  by  not 
denying  the  statement  of  the  petition  that  Crafts  was  the  next  of  kin  of  the 
testator,  substantially  admitted  that  fact;  and,  as  he  states  in  his  decree: 
*'The  case  being  called,  and  nothing  further  being  shown,  I  accordingly 
granted  the  letters  to  George  I.  Crafts."  Upon  appeal  from  this  decree  to  the 
circuit  court,  the  matter  came  before  Judge  Hudson,  who  reversed  the  de- 
cree of  the  probate  court,  upon  the  ground  that  Ralph  Izard  Middleton,  being 
administrator,  no  other  administrator  could  be  appointed,  without  first,  under 
proper  proceedings,  having  his  letters  duly  revoked,  which  was  not  done. 
From  this  decree  George  I.  Crafts,  appeals  to  this  court  upon  the  following 
grounds:  ''(1)  That  his  honor,  the  presiding  judge,  erred  in  holding  that  the 
appeal  is  well  taken,  because  it  appears  that  Ralph  Izard  Middleton  is,  or 
claims  to  be,  the  administrator  with  the  will  annexed,  to  the  estate  of  said 
testator.  (2)  That  his  honor  erred  in  holding  that  no  new  administration 
can  be  granted  by  the  probate  court  to  any  one,  without  first,  under  proper 
proceeding,  having  these  letters  duly  revoked;  and  in  holding  that  this  has 
not  been  done  in  this  case.  (3)  That  his  honor  erred  in  holding  that  the 
proceedings  before  the  probate  court  are  irregular,  and  insufficient  to  accom- 
plish the  object  sought,  and  erred  in  therefore  setting  aside  the  judgment  of 
the  probate  court." 

There  is  no  doubt  that  when  an  executor  dies  leaving  the  estate  not  fully 
administered  it  is  the  duty  of  the  probate  judge  to  grant  letters  of  administra- 
tion with  the  will  annexed  **to  such  persons  as  shall  have  the  greatest  inter- 
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est  in  sustaining  such  will*  in  the  order  of  their  interests;  and  in  case  no  per^ 
son  taking  interests  under  such  will  shall  apply  within  three  months  after  the 
death  of  the  testator,  then  to  the  greatest  creditor  or  creditors;  and  in  default 
of  such  applying,  then  to  snch  other  persons  as  may  apply  therefor."  Gen. 
St.  S  1881.  This  law  is  undoubtedly  imperative  on  the  probate  judge,  who 
shall  appoint  the  persons  preferred,  and  in  the  order  of  preference.  But  the 
act  itself  takes  cognizance  of  the  fact  that  the  preferred  persons  may  not  be 
willing  to  tiike  upon  themselves  the  duties  and  responsibilities  of  the  appoint- 
ment, and  in  that  case  the  probate  judge  may  appoint  such  other  persons  as 
may  apply.  And  when  such  other  person  is  appointed  by  the  probate  court, 
— being  a  court  of  record,  and  having  jurisdiction  of  the  subject, — it  is  a  ju- 
dicial act,  a  judgment,  which  must  be  assumed  to  have  been  rightly  rendered, 
until  the  contrary  appears.  *'This  judicial  oflicer,  having  a  general  cognizance 
of  questions  relating  to  the  right  of  administration,  and  therefore  competent 
to  determine  them,  muse  necessarily  be  cloChed  with  authority  to  consider  and 
decide  the  sufficiency  of  the  evidence  presented  to  him  for  estabUshlng  the 
facts  from  ^hich  the  right  arises.  The  judgment  rendered  by  hira  must  be 
conclusive  of  the  facts  necessary  to  sustain  it,  until  it  is  reversed, "  etc.  Feti- 
gru  v.  Ferguson^  6  Rich.  Eq.  S84.  If,  however,  the  order  of  administration 
should  be  violated,  and  the  wrong  person  appointed,  it  may  be  corrected. 
Most  of  the  American  cases  hold  that  for  some  defined  statutory  cause,  a 
grant  of  administration  may  be  revoked.  But  how  can  the  error  be  cor- 
rected, and  the  proper  man  appointed?  We  know  of  no  other  way  in  which 
it  may  be  done,  except  by  revoking  the  first  administration,  in  order  to  make 
way  for  the  right  one.  Possibly  the  first  administration  may  be  revoked,  and 
the  preferred  person  appointed  to  succeed  him,  by  one  and  the  same  petition; 
but  there  must  be  distinct  allegations  as  to  revocation  in  the  petition,  and  the 
administrator  made  a  regular  party,  and  that  issue  heai*d  and  determined,  be- 
fore another  appointment  can  even  be  considered.  The  commission  which 
the  incumbent  holds  is  a  judgment  of  a  competent  court,  and  it  cannot  be  im- 
peached collaterally,  and  can  only  be  set  aside  by  a  direct  proceeding  for  that 
purpose.  Williams  Ex'rs,  498,  510,  and  notes;  Turner  v.  Malone,  24  S.  C. 
;i98;  Petiyru  v.  Ferguaorif  6  Kich.  Eq.  384.  In  this  last  case  it  is  said: 
"There  can  be  but  one  administration;  and  the  conferring  of  the  office  with 
the  authority  appertaining  to  it,  exhausts  the  whole  subject,  and  leaves  noth- 
ing to  be  done  of  like  kind,  until  the  authority  conferred  has  been  revoked. 
It  would  be  highly  pernicious  if  such  a  thing  could  exist  as  two  administra- 
tions going  on  at  the  same  time.  If  there  can  be  two,  there  can  be  as  many 
as  there  are  districts  in  the  state,''  etc.  Now,  make  the  application  to  tliis 
case,  and  we  think  it  will  appear  that  the  judge  was  right  in  holding  that  for 
the  purpose  of  revoking  the  first  administration  the  proceeding  was  irregular 
and  insufficient.  There  was  really  no  direct  proceeding  against  the  first  ad- 
ministrator; neither  his  name,  nor  the  fact  that  he  had  been  previously  ap- 
pointed was  mentioned  in  the  petition,  which  was  simply  for  the  appointment 
of  the  petitioner,  precisely  as  if  it  were  an  original  appointment.  Nor  do  we 
^hink  he  Wiis  made  a  party  to  the  proceeding,  for  it  can  hardly  be  supposed 
that  the  usual  publication  of  notice  to  "kindred  and  creditors"  was  sufficient 
for  that  purpose.  The  incumbent  administrator  was  not  brought  into  court 
by  service  or  summons,  and  if  he  had  been  perfectly  silent,  and  allowed  a  sec- 
ond appointment  to  be  made,  it  is  certain  that  he  would  not  have  been  bound 
by  a  judgment  to  which  he  was  not  a  party.  Nor  do  we  think  the  filing  of 
the  caveat  made  him  a  party.  It  was  no  pleading  in  the  case,  and  could  not 
be  regarded  as  an  answer,  so  as  to  give  the  force  of  admissions  as  to  what  he 
omitted  to  insert  in  it.  **  A  caveat  is  a  caution,  entered  In  the  court  of  probate, 
^o  stop  probates,  administrations,  faculties,  and  such  like  from  being  granted 
without  the  knowledge  of  the  party  that  enters."  Williams,  Ex'i-s,  &1.  It 
may  be  that  the  petitioner  is  entitled  to  have  the  fii-st  lettera  revoked,  and  ad- 
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ministration  granted  to  himself.  We  are  not,  however,  prepared  to  say  that 
the  fact  of  his  being  the  heir  at  law  of  the  testator,  would  alone  be  sufficient, 
in  the  case  of  a  will,  to  entitle  him  to  revoke  the  first  letters,  and  have  others 
issued  to  himself.  There  may  possibly  be  other  facts  in  the  case.  But  as- 
suming that  it  would  be  sufficient,  we  think  it  should  be  made  to  appear  reg- 
ularly, and  in  order.  The  revocation  of  tiie  appointment  of  an  administrator 
who  is  required  to  give  bond,  and  to  assume  important  duties  and  responsi- 
bilities, is  certainly  a  matter  of  consequence  both  to  the  person  holding  the 
commission,  and  the  estate  represented;  and  w^e  think  should  only  be  done, — 
especially  where  the  incumbent  administrator  stands  upon  his  strict  legal 
rights, — upon  full  investigation,  according  to  the  established  practice,  by  a 
direct  proceeding  for  that  purpose,  with  parties  regularly  summoned,  issue 
}oined,  and  the  proofs  offered, — thus  making  a  record.  The  judgment  of  this 
court  is  that  the  judgment  of  the  circuit  court  be  affirmed. 

Simpson*  C.  J.,  and  McIvek,  J.,  concur. 

(28  S.   C.   268)  ^^  ^,  ^      , 

Trsnholh  v.  Morgan  et  al. 
{Supreme  Cowrt  of  Smith  Carolina,    March  21, 18S8.) 

1.  Referbnck— Consent— Jury  T^rial— Waiver. 

Under  Code  Civil  Proc.  S.  C.  §  ^2,  pjroviding  that  the  issues  in  an  action  may  be 
referred  by  consent,  and  section  274,  providing  that  a  jury  may  be  waived,  or  a 
reference  be  ordered,  In  an  action  brought  by  an  executor  to  have  the  rights  of  leg- 
atees adjusted,  a  consent  to  an  order  of  reference  is  a  waiver  of  a  jury,  and  a  leg- 
atee claiming  certain  property  by  gift  catena  mortto,  having  consented  to  such 
reference,  cannot  claim  to  have  the  issue  tried  by  jury. 

Sw  Girr— Donatio  Causa  Mortis— Dbuvbrt. 

A  memorandum  disposing  of  certain  j^rsonal  property  to  different  individuals 
made  by  a  testatrix  after  making  her  wiU,  was  caUed  for  by  her  on  her  death-bed, 
and  delivered  to  her  slst«r,  with  the  request  that  it  be  carried  out  as  her  will 
Most  of  the  donees,  as  well  as  of  the  articles  mentioned  in  the  memorandum,  were 
not  present  at  the  time.-  Hef/d^  that  it  cannot  be  upheld  as  creating  g^fts  caiMu 
moitl*.* 

Appeal  from  common  pleas  circuit  court  of  Charleston  county;  Frasek, 
Judge. 

Mitchell  dk  Smith,  for  appellants.  /.  M»  Trenholm,  RuUedge  &  Hutledge, 
and  Ingleshy  cfr  Miller,  for  respondent, 

McGowAN,  J.  Mrs.  Anna  Helen  Trenhoim,  then  possessed  of  a  handsome 
estate,  on  October  13,  1877,  executed  her  last  will  and  testament,  by  which 
slie  made  generous  provision  for  all  her  children  and  grandchildren;  and 
after  making  several  specific  bequests,  with  special  reference  to  eq\ializing 
their  shares,  she  directed  that  the  rest  and  residue  of  her  estate  "should  be 
divided  equally  among  the  said  Emma  Josephine  Walker,  Celestine  K.  McCoi- 
lough,  Eliza  T.  McBeth,  Kate  Louise  Trenholm,  Alfred  Glover  Trenholm, 
Emily  St.  Pierre  Morgan,  and  Francis  H.  Trenholm,  and  Emily  St.  Pierre 

1  To  constitute  a  valid  gift  causa  mortis,  it  must  be  made  during  some  illness  or  peril 
of  the  donor,  and  in  contemplation  or  expectation  of  death  from  that  illness  or  peril,  and 
death  must  also  ensue  therefrom.  Parcher  v.  Bank,  (Me.)  7  Atl.  Rep.  266.  Actual  de- 
livery by  the  donor  in  his  life-time  is  necessary,  or,  if  the  nature  of  the  property  is  such 
that  it  is  not  susceptible  of  corporeal  delivery,  the  means  of  obtaining  possession  of  it 
must  be  delivered.  Emery  v.  Clough,  (N.  H.)  4  AtL  Rep.  796,  and  note.  There  must  bo 
as  complete  a  delivery  as  the  nature  of  the  property  will  admit  of.  Gano  v.  Fisk,  (Ohio) , 
3  N.  £.  Rep.  532,  and  note.  See  Vandor  v.  Roach,  (Cal.)  15  Pac.  Rep.  854;  Henschel  v. 
Maurer,  (Wis.)  84  N.  W.  Rep.  926;  Woodbum  v.  Woodbum,  (111.)  14  N.  E.  Rep.  58.  To 
sustain  a  gift,  the  intention  of  the  donor  must  be  established  by  clear  and  precise  evi- 
dence. Appeal  of  Madeira,  (Pa.)  4  Atl.  Rep.  908.  And  a  donatio  mortis  causa  must  bo 
completely  executed,  precisely  as  required  m  the  case  of  gifts  inter  vivos,  subject  to  bo 
divested  by  the  happening  of  any  of  the  conditions  subsequent.  Basket  v.  MasselL  2 
Sup.  Ct.  Rep.  415;  Shackleford  v.  Brown,  (Mo.)  l.S.  W.  Rep.  890. 
v.5s.E.no.9 — 46 
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Ilazzard,  the  wife  of  William  Miles  Hazzard,"  etc.  Thomas  L.  Trenholm,  a 
801)  of  the  testatrix,  qualified  as  executor;  but  he  found  that  the  estate  had 
been  so  much  reduced  by  misfortune,  and  the  results  of  the  war,  that  difficult 
questions  arose  as  to  the  rights  of  the  different  parties,  and  he  was  unable 
properly  to  administer  the  estate  without  the  direction  of  the  court,  and  he 
therefore  instituted  this  proceeding,  (making  all  the  legatees  parties, )oifering 
to  account  as  executor,  and  for  leave  to  bring  into  court  the  estate,  (all  per- 
^nalty,)  to  be  administered  for  the  benefit  of  such  of  the  defendants  as  shall 
appear  to  be  entitled  thereto.  One  of  the  paragraphs  of  the  complaint  stated 
"that  the  defendant  Emily  St.  Pierre  Morgan,  who  is  an  infant  aged  nineteen 
years,  has  notified  this  plaintiff  that  she  claims  as  a  gift,  in  the  nature  of 
ionatio  causa  mortis,  from  the  said  testatrix,  a  certain  bond  of  William  M.  Haz- 
card,  dated  June  16,  1879,  and  conditioned  to  pay  the  sum  of  $4,000,  secureii 
by  a  mortgage  of  a  certain  plantation  in  the  county  of  Georgetown  and  known 
as  'Lopeland  Rice  Plantation,'  which  bond  is  now  in  the  possession  of  the 
plaintiff  as  executor;  but  this  plaintiff  is  informed,  and  believes,  and  so  al- 
leges, that  such  gift,  if  any  was  intended,  was  not  made  in  accordance  with  the 
requirements  of  the  law,  and  that  said  bond  and  mortgage  is  now  a  portion 
of  the  estate  of  the  said  Anna  Helen  Trenholm,  to  be  used  in  satisfaction  of 
the  legacies,"  etc.  The  parties  answered,  but  It  will  not  be  necessary  now  to 
refer  to  any  of  them  except  that  of  Emily  St.  P.  Morgan,  who,  being  an  in- 
fant, answered  by  her  guardian  ad  litems  Francis  W.  Dawson.  She  claimed 
that  Mrs.  Trenholm,  shortly  before  her  death,  **did  make  a  gift  absolute,  in 
the  nature  of  donatio  cauaa  mortis,  of  the  bond  of  William  M.  Hazzard,  se- 
cured by  the  mortgage  referred  to  and  set  out  in  said  article.  And  defendant 
alleges  that  said  gift  was  absolute  and  complete,  and  in  all  respects  according 
to  law,  and  said  bond  and  mortgage  are  the  sole  property  of  this  defendant,  and 
form  no  part  of  the  assets  of  the  estate  of  said  Anna  Helen  Trenholm;  where- 
fore this  defendant  prays  that  she  be  adjudged  entitled  to  the  said  bond  and 
mortgage  of  the  said  William  M.  Hazzard  as  her  sole  and  separate  property, 
and  that  plaintiff  be  further  adjudged  to  account  for,  and  pay  to  this  defend- 
ant, such  portion  of  the  estate  as  this  defendant  may  be  entitled  to,*'  etc. 
Judge  Kebshaw  passed  an  order  directing  the  executor  to  turn  over  to  the 
master  the  property  and  evidences  of  indebtedness  belonging  to  the  estate,  and 
''that  it  be  referred  to  G.  H.  Sass,  Esq.,  one  of  the  masters  of  this  court,  to 
inquire  and  report  upon  all  the  issues  of  law  and  fact  involved  in  the  plead- 
ings in  this  action,  with  leave  to  report  any  special  matter,"  etc.  This  order 
was  assented  to  in  writing  by  Messrs.  Mitchell  &  Smith,  attorneys  for  the 
defendant  Emily  St.  Pierre  Morgan.  Accordingly,  Master  Sass  held  various 
references  upon  the  question  of  donatio  causa  mortis,  the  attorneys  of  Miss 
Morgan  being  present,  and  offering  testimony.  And,  when  the  evidence  was 
all  in,  he  appointed  a  day  for  argument  upon  that  question,  when  the  attor- 
neys for  Miss  Morgan  claimed  that,  upon  the  question  of  donatio  caxisa  mortis, 
she  was  entitled  to  a  trial  by  jury,  it  being  a  claim  "for  specific  personal  prop- 
erty" donated  to  her  by  Mrs.  Trenholm  by  gift  in  the  nature  of  a  donatio 
causa  mortis t  and  protested  against  the  master  proceeding  further,  at  this 
time,  with  the  bearing  of  the  issue.  The  master  ruled  that  the  cause  had  been 
referred  to  him,  with  the  consent  of  the  attorneys,  and  it  was  his  duty  to  pro- 
ceed. Messrs.  Mitchell  &  Smith  excepted,  but  submitted  their  argument 
under  protest.  The  master  made  a  full  and  clear  report,  finding  the  facts  as 
follows:  "At  the  time  of  Mrs.  Trenholm's  death  she  was  staying  at  Ashe- 
ville,  X.  C,  with  her  daughter,  Mrs.  Emily  St.  Pierre  Hazzard.  She  had 
been  with  her  about  a  month  before  her  death.  She  was  sick  when  she  came 
to  Mrs.  Hazzard's,  and  for  ten  days  before  her  death  was  confined  to  bed. 
Two  days  before  she  died,  Mrs.  Trenholm,  knowing  that  she  was  dying,  said 
to  Mrs.  Hazzard:  'You  have  not  yet  taken  my  will  I  told  you  about.'  Mrs. 
Hazzard  then,  in  her  mother's  presence  and  by  her  direction,  opened  a  drawer 


Digitized  by 


Google 


8.  C]  TBENHOLM  9.  MORGAN.  723 

along-side  of  Mrs.  Treixliolm's  bed,  and  took  from  it  a  memorandam  book, 
and  from  the  pocket  of  the  book  a  paper,  which  is  in  evidence,  and  is  in  these 
words:  « I  wish  the  bond  that  Miles  Hazzard  holds  to  go  to  £.  St.  F.  Morgan, 
also  Huger  Bacot^s.  and  the  $1,950  paid  on  tl:e  bond, — the  interest  to  be  tield 
for  her  to  do  as  she  pleases,  but  not  tlie  principal,>-that  is  to  be  held  intact; . 
the  silver  marked  for  her;  the  press  and  book-case  in  my  room  at  Legare's; 
mj  chamber  furniture  to  Helen  Macbeth,  viz.,  bedstead,  press,  bureau,  wash- 
stand,  and  bedstead;  my  silver  chest  for  Emily  Hazzard;  the  cedar  chest  in 
the  garret  at  Legare's  is  for  E.  St.  P.  Morgan,  with  its  contents;  the  round 
table  in  the  third  story  goes  with  my  desk.  The  silver  cup  and  saucer  that 
Mr.  Trenholm  gave  me  for  my  birthday,  I  give  to  Rev.  Dr.  Porter,  as  a  mark 
of  afTection.  I  wish  my  small  sugar-dish  and  M.  pot,  also,  say,  three  small 
waiters,  s^jad  candelabra  with  branches,  that  Mr.  T.  brought  for  me  from 
England.  A  dozen  coffee-spoons  •  •  * »  The  paper  ends  thus  abruptly. 
It  is  in  Mrs.  Trenholm's  handwriting,  but  is  not  signed.  Mrs.  Hazzard 
took  the  paper  from  the  book,  and  Mrs.  Trenholm  said:  *  That  is  my  will, — 
that  is  what  I  want  done.'  Then  she  pointed  to  another  drawer,  and  said: 
*  There  are  the  papers;  I  want  you  to  take  charge  of  them.'  Mrs.  Hazzard 
took  the  papers,  not  immediately,  but  a  little  later,  and  while  her  mother  was 
still  aiive  and  conscious.  On  the  night  of  her  mother's  death  she  opened  the 
box  in  the  presence  of  Mrs.  Edward  Trenholm  and  Captain  Hazzard.  The 
box  contained  the  Hazzard  and  Bacot.  bonds,  and  several  <A;her  papers,  but 
Mrs.  Hazzard  is  not  sure  whether  the  moi*tgage  securing  the  Hazzard  bond 
was  in  the  box.  She  kept  these  papers  in  her  possession  for  some  time.imd 
then  at  the  request  of  \V.  L.  Trenholm,  the  executor  of  the  will,  she  sent  the 
papers  to  him,  not  thereby  intending  to  waive  any  of  Miss  Morgan's  rights  to 
their  possession, — supposing  that  would  not  be  questioned.  At  the  time 
when  Mrs.  Trenholm  said  to  Mrs.  Hazzard,  *  That  is  my  will,'  etc.,  Mrs.  Haz- 
zard had  not  read  the  paper  called  the  •  will.'  nor  had  her  mother  spoken  to 
her  previously  of  any  intention  of  giving  the  bond  to  Miss  Morgan,  and  no 
impression  was  produced  upon  Mrs.  Hazzard's  mind  of  any  kind  except  that 
her  mother  was  leaving  her  her  wishes  to  carry  out.  Mrs.  Trenholm  seemed 
perfectly  satisfied  after  she  had  delivered  the  papers  to  Mrs.  Hazzard.  As 
Mrs.  Hazzard  expresses  it,  « She  produced  the  impression  on  me  that  she  had 
given  me  the  paper  she  called  her  « wiU,'  and  the  other  papers,  and  that  I 
would  see  it  done,  and  she  seemed  satisfied  with  that.'  It  may  be  added  that 
Miss  Morgan  was  the  grandchild  of  Mrs.  Trenholm,  and  '  had  been  given  to 
her  when  she  was  ten  days  old,  and  had  always  lived  with  her,'  being  entirely 
supported  and  brought  up  by  Mrs.  Trenholm.  At  the  time  of  Mrs.  Tren- 
holm's death  Miss  Morgan  was  not  quite  eighteen  years  old,"  etc 

Upon  this  state  of  facts  the  master  held,  as  matter  of  law,  that  the  claim 
was  not  sustained  i\s  creating  a  donatio  causa  mortis.  Upon  exceptions  to 
the  report  the  question  came  up  before  Judge  Eraser,  who  confirmed  the 
.  master's  report,  both  in  respect  to  the  motion  for  a  jury  trial,  and  on  the 
merits.  From  this  decree  F.  W.  Dawson,  guardian  ad  litem  of  Emily  St. 
Pierre  Morgan,  appeals  to  this  court  upon  the  following  grounds:  "(1)  That 
his  honor  should  have  adjudged  that  the  order  of  reference  herein  was  not  to 
hear  and  decide,  but  only  to  examine  and  report  upon,  the  issues;  and  that 
under  such  order  it  was  incumbent  upon  the  parties  to  offer  sufficient  testi- 
mony for  thQ  master  to  examine,  and  report  what  were  the  issues  in  the  cause; 
and  that  consent  to  such  an  order  of  reference  was  not  a  waiver  of  any  right 
to  atrial  by  jury.  (2)  That  his  honor  should  have  adjudged  that  the  claim 
of  the  defendant  Emily  St.  P.  Morgan  herein  to  a  donatio  caiisa  mortis  was, 
in  effect,  a  claim  to  certain  specific  personal  property;  and  that  the  issue  as 
to  her  right  to  such  specific  personal  property  was  an  issue  at  law,  triable  by 
a  jury  only;  and  that  no  waiver  of  a  right  to  a  trial  by  jury  on  such  issue  had 
been  made.    (3)  That  his  honor  should  have  adjudged  that  there  was  no  io- 
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tention  herein  to  waive  any  trial  by  jury,  nor  any  waiver  of  the  same  on  the 
part  of  the  defendant  Emily  St.  P.  Morgan;  and  that  upon  the  demand  for  a 
jury  trial,  made  on  behalf  of  the  said  Emily,  the  roaster  should  simply  have  re- 
ported the  issue  to  the  court  for  the  proper  determination  of  all  issues  of  fact 
by  the  court  and  jury.  (4)  That  his  honor  should  have  adjudged  that  the  is- 
sue presented  by  the  claim  made  by  the  said  Emily  was  an  issue  that,  arising 
even  in  a  chancery  case,  should  be  tried  by  a  jury;  and  that  his  honor  erred 
in  not  framing  a  proper  issue  thereon,  and  referring  the  same  to  a  jury,  (5) 
That  his  honor  should  have  adjudged,  as  a  conclusion  of  fact,  that  the  late 
Anna  Helen  Trenholm,  being  in  her  last  illness,  and  conscious  of  impending 
death,  made  a  declaration,  in  writing,  of  certain  gifts,  to  become  absolute  in 
the  event  of  her  impending  death,  and  delivered  the  objects  of  her  donation  to 
her  daughter,  Mrs.  Hazzard,  on  behalf  of  her  donees,  together  with  her  writ- 
ten declaration  of  gift  concerning  the  same.  (6)  That  his  honor  should  have 
adjudged,  as  a  conclusion  of  fact,  that  there  was  an  absolute  delivery  and  part- 
ing with  the  dominion  of  the  objects  of  her  donation  by  Mrs.  Trenholm  to 
Mrs.  Hazzard,  a  third  person,  who  received  and  took  charge  of  the  same  on 
behalf  of  the  donees,  and  the  possession  or  dominion  of  the  same  was  never  re- 
stored to  the  donor,  nor  was  revei'sed  by  her.  (7)  That  his  honor  should  have 
adjudged,  as  a  conclusion  of  fact,  that  there  was  a  clearly  expressed  intention 
on  the  part  of  Mrs.  Trenholm  to  give  and  donate  to  the  said  Emily  St.  Pierre 
Morgan  the  specific  personal  property  claimed  by  her;  and  that  such  express  in- 
tention was  followed  by  the  actual  transfer  and  delivery  of  the  personal  prop- 
erty, given  to  a  third  person  on  behalf  of,  and  for  the  benefit  of,  the  donee. 
(8)  That  his  honor  should  have  adjudged,  as  a  conclusion  of  law,  that  the 
paper  writing  handed  to  Mrs.  Hazzard  was  not  intended  as  a  will,  but  that  the 
same  was  intended  as  a  declaration  of  intention,  in  lieu  of  being  spoken,  and 
that  the  same  was  a  good  and  valid  declaration  of  a  present  intention  to  do- 
nate. (9)  That  his  honor  should  have  adjudged,  as  a  conclusion  of  law,  that 
the  delivery  to  Mrs.  Hazzard  of  the  articles  donated,  accompanied  by  the  writ- 
ten declaration  of  her  intention  to  donate,  constituted  an  actual  tninsfer  to 
Mrs.  Hazzard,  not  as  the  agent  of  the  donor,  but  as  the  trustee  of  the  donee; 
and  that  there  was  a  positive  legal  parting  with  the  dominion  of  the  articles 
given,  and  the  transfer  of  the  same  to  a  third  person,  to  hold  on  behalf,  and  in 
the  interesc,  of  the  donee.  (10)  That  his  honor  should  have  adjudged,  as  a 
conclusion  of  law,  that  the  parting  with  the  dominion  of  the  articles  given, 
accompanied  by  a  declaration  of  gift,  and  the  names  of  the  owners,  was  a 
good  gift,  taking  effect  in  prcesenti,  revocable  upon  the  donor's  recovering, 
and  not  a  bequest  to  take  eilect  infuturo  only,  npon  the  death  of  the  testator. 
(11)  That  his  honor  should  have  adjudged,  as  a  conclusion  of  law,  that  the 
delivery  of  the  written  declaration  to  Mrs.  Hazzard  was  a  good  expression  uf 
an  intention  to  donate,  although,  at  the  time,  Mrs.  Hazzard  ^vas  ignorant  of 
its  contents.  (12)  That  his  honor  should  have  adjudged,  as  a  conclusion  of 
law,  that  there  was  a  good  donatio  causa  tiK^rtis  to  Emily  St.  P.  Morgan  of 
the  articles  named  in  the  paper  writing,  and  transferred  in  the  box  to  Mrs. 
Hazzard;  and  erred  in  overruling  the  exceptions  to  the  master's  report." 

The  Qrst  four  exceptions  complain  that  the  motion  in  behalf  of  Miss  Mor- 
gan for  a  trial  by  jury  as  to  her  claim  of  a  gift  cat^a  mortis  from  the  testatrix, 
Mrs.  Trenholm,  should  have  been  granted.  As  we  understand  it,  sections 
267,  288,  Code;  taken  together,  provide  (1)  that  cases  in  chancery  must  be 
heard  by  the  court,  with  the  right  to  reier;  (2)  that  an  issue  of  fact  in  ac- 
tions for  the  recovery  of  money  only,  or  of  specific  real  or  personal  property, 
must  be  tried  by  a  jury,  unless  a  jury  trial  be  waived  either  by  failing  to  ap- 
pear at  the  trial,  by  written  consent,  in  person  or  by  attorney,  filed  with  the 
clerk,  by  oral  consent  in  open  court,  entered  on  the  minutes,  "or  a  reference 
be  ordered.''  If  this  is  a  chancery  case.  Miss  Morgan  never  had  the  right  to 
demand  trial  by  jury.    In  that  case  she  might  ask  an  issue  to  be  ordered  by 
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the  judge, — "an  issue  from  chancery;"  but  if  there  was  no  conflicting  testi- 
mony, or  otlier  cause  why  he  should  desire  the  verdict  of  a  Jury  to  enlighten 
his  conscience,  he  was  not  bound  to  grant  it,  and  his  refusal  cannot  be  re- 
garded as  error  of  law,  unless,  possibly,  in  the  case  of  abuse  of  discretion, 
which  we  do  not  see  here.  This  proceeding  certainly  was  in  chancery,  and 
for  purely  equitable  relief.  Miss  Morgan  answered  without  objection,  claimed 
''an  account,"  and  controverting  the  allegations  of  the  complaint  in  that  re- 
gard, and  made  her  claim  to  the  Hazzard  bond  as  a  donatio  causa  mortis. 
Did  that  change  the  character  of  the  proceeding  quoad  the  alleged  gift?  Did 
it  become  an  action  at  law  for  the  recovery  of  specific  personal  property, — the 
bond?  The  bond  is  a  mere  chose  which  was  never  assigned.  The  legal  title 
is  ill  the  executor,  and  we  Incline  to  think  that  the  extent  of  the  appellant^s 
rights,  (granting  all  that  Is  asked)  was  to  have  declared  a  trust, — an  equity  in 
the  bond, — which  could  only  be  done  by  a  proceeding  in  equity;  and  that  there 
was  no  oversight  on  the  part  of  the  distinguished  counsel  in  omitting,  at  any 
time,  to  demand  a  jury.  See  1  Story,  Eq.  Jur.  §  607;  3  Pom.  Eq.  Jur.  §  1151. 
But  as,  in  the  view  the  court  takes,  it  is  not  necessary,  we  prefer  to  reserve  our 
judgment  on  the  point.  Assuming,  however,  that  the  appellant  had  the  right 
to  sue  the  executor  at  law  for  the  recovery  of  the  bond  as  "specific  personal 
property,"  we  think  that  the  demand  for  a  jury  came  too  late.  Section  292 
of  tlie  Code  provides  that  "all  or  any  of  the  issues  in  the  action,  whether  of 
fact  or  law,  or  both,  may  be  referred  upon  the  consent  of  the  parties,"  etc.; 
and,  as  we  have  already  seen,  section  274  declares  that  the  right  to  demand  a 
jury  may  be  waived,  as  provided  in  section  288,  "or  a  reference  be  ordered." 
In  this  case  a  reference,  consented  to  by  all  the  pai*ties,  was  ordered,  and  the 
testimony  taken  under  it  without  objection;  and  there  can  be  no  doubt  about 
it  if  the  order,  passed  by  consent,  was  "a  reference"  in  the  sense  of  the  Code. 
We  have  no  doubt  upon  the  subject.  The  order  seems  to  have  been  drawn 
with  intelligence  and  care.  It  provides:  "  On  motion  of  George  M.  Trenholm, 
attorney  for  plaintiff,  with  the  consent  of  the  attorney  for  the  said  defendants 
herein,  ordered  that  it  be  referred  to  G.  H.  Sass,  Esq.,  one  of  the  masters  of 
this  court,  to  inquire  and  report  upon  all  the  issues  of  law  and  fact  involved  in 
the  pleadings  in  this  action,  with  leave  to  report  any  special  matter.  ♦  ♦  ♦ 
It  is  further  ordered  that  any  party  to  the  action  shall  have  the  right  to  con- 
test any  claim  preferred  by  any  creditor,  *  *  ♦  and  that  said  master  re- 
port the  testimony  relative  to  the  claims  so  contested,  and  his  conclusions  of 
law  and  fact  with  reference  to  said  claims,"  eto.  We  cannot  doubt  that  this 
was  "a  reference"  in  the  sense  of  the  Code,  and  that  consenting  to  rt  was  a 
waiver  of  the  right  to  demand  a  trial  by  jury,  if  indeed  such  right  ever  ex- 
isted. See  City  Council  v.  Ryan,  22  S.  C.  339;  Martin  v.  Martin,  24  S.  C. 
446;  Sale  v.  Meggett,  25  S.  C.  72;  Calcert  v.  Nickles,  2  S.  E.  liep.  116. 

That  brings  us  to  the  main  question  in  the  Ciise.  All  the  other  exceptions 
charge  error  of  fact  and  of  law  on  the  part  of  the  judge  in  denying  the  claim 
of  the  appellant  to  the  Hazzard  bond  as  a  donatio  causa  mortis  from  the  tes- 
tatrix, Mrs.  Trenholm.  The  law  allows  the  owner  of  property  to  declare,  in 
his  life-time,  to  whom  his  property  shall  go  after  his  death;  but,  in  order  to 
avoid  contention,  this  great  privilege  is  carefully  guarded.  With  inconsider- 
able exception,  all  such  dispositions  are  required  to  be  in  writing,  and  signed 
by  the  donor  in  the  presence  of  three  subscribing  witnesses;  and,  if  these  for- 
malities are  not  observed,  such  attempted  dispositions  are  void.  The  law  also 
gives  to  the  owner  of  property  another  right,  and  that  is  to  give  it  away, — 
donate  it;  and,  if  it  is  personal  property,  he  may  do  so  verbally,  always  pro- 
vided the  gift  IS  completed  by  delivery  of  the  article  at  the  time  of  the  gilt, 
and,  if  so,  tiie  donation  is  irrevocable.  But  the  law  recognizes  still  anotljer 
mode  of  giving  title  to  personal  property,  which,  from  the  circumstances  that 
the  right  is  only  accorded  to  one  who  is  in  anticipation  of  speedy  death,  is 
called  a  donatio  causa  mortis.    Being  half  way  between  a  testamentary  gift. 
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and  one  by  a  person  in  health,  it  partakes  somewhat  of  the  nature  of  both,— 
of  a  testamentary  provision,  in  going  into  complete  operation  only  after  death; 
and  that  of  an  ordinary  gift  inter  vivos,  in  that  the  delivery  of  the  article  at 
the  time  of  the  death  is  absolutely  necessary.  The  right  is  exceptional,  and. 
although  we  cannot  say  that  courts  lean  against  gifts  causa  mortis^  yet  the 
evidence  to  establish  them  should  be  clear  and  unequivocal,  and  will  be  closely 
scrutinized.  The  burden  of  proof  is  on  the  donee.  From  the  nature  of  the 
donatio  it  is  apparent  that  the  infallible  test,  which  must  distinguish  it  from 
a  testamentary  gift,  is  delivery, — change  of  dominion  in  prtzsenti;  witliont 
this  there  is  really  nothing  to  distinguish  it  from  an  ordinary  testamentary 
bequest.  "It  is  essential  to  the  validity  of  a  donation  that  the  thing  given  be 
delivered  to  the  donee,  or  to  his  use.  Without  a  delivery  the  transaction 
would  only  amount  to  a  promise  to  give,  which,  being  without  consideration, 
would  be  a  nullity.  The  intention  to  give  must  be  accompanied  by  a  delivery, 
and  the  delivery  must  be  made  with  an  intention  to  give.  The  practical  ques- 
tion, therefore,  is,  what  is  a  sufficient  delivery?  The  delivery  must  be  made 
directly  to  the  donee,  or  to  an  agent  or  trustee  on  his  behalf,  but  not  to  an 
agent  for  the  donor.  It-^may  be  actual, — a  manual  possession  of  the  article  it- 
self by  the  donee  or  his  agent, — or  constructive.  If  constructive,  it  must  be 
more  than  any  mere  words,  and  more  than  any  mere  symbolic  act.  A  con- 
structive delivery  must  be  something  which  completely  terminates  the  donor's 
custody  and  control  of  the  article  donated,  and  which  places  it  wholly  under 
the  donee's  power,  and  enables  him  without  further  act  on  the  donor's  part 
to  reduce  it  to  his  own  manual  possession,"  etc.  8 Pom.  £q.  Jur.  §  1149; 
Qilinore  v.  Whitesides,  Dud.  Eq.  14.  There  is  in  the  case  no  conflict  of  tes- 
timony. There  was -but  one  witness,  Mrs.  Hazzard,  whose  touching  state- 
ment of  the  facts  was  clear,  and  manifestly  frank  and  truthful.  Mrs.  Tren- 
holm  contemplated  making  a  codicil  to  her  will,  and  bequeathing  certain 
articles  to  particular  members  of  her  family.  This  appears  from  her  having 
the  imperfect  memorandum  of  what  she  wished  incorporated  into  a  will,  also 
from  the  character  of  the  paper,  indicating  the  articles  intended  for  different 
persons,  as  well  as  from  her  own  declarations,  "That  is  my  will, — that  is  what 
I  want  done."  The  preparation  of  her  will,  begun  but  incomplete,  was  on 
her  mind,  and  when  death  was  near  at  hand,  seeing  that  there  would  not  be 
time  to  carry  out  her  purpose  regularly,  she  attempted  to  do  so  verbally  by  de- 
claring her  wishes  to  her  daughter,  Mrs.  Hazzard,  somewhat  in  the  nature  of 
a  nuncupative  will  by  one  in  extremis.  Most  of  the  persons,  as  well  as  the 
articles  intended  for  them  respectively,  were  not  present;  and  as  to  these 
articles  there  could  have  been  no  actual  delivery,  nor  could  the  unsigned  mem- 
orandum operate  as  a  symbolical  delivery  so  as  to  transfer  dominion  to  the 
parties.  If  so,  we  do  not  see  why  any  one  in  extremis  might  not,  in  direct 
violation  of  the  law  as  to  wills,  dispose  of  his  whole  personal  property  by 
simply  banding  to  some  one  at  his  bedside  a  memorandum,  stating  that  be 
wished  it  divided  among  different  persons,  not  present,  as  therein  slated.  It 
seems  to  us  that  it  was  an  ineffectual  effort  to  supplement  hex  will.  ^Irs. 
Hazzard  says:  "She  produced  the  impression  on  me  that  she  had  given  me  the 
paper  which  she  called  her  •  will,'  and  the  other  papers,  and  that  I  would  see 
it  done,  and  she  seemed  satisfied  with  that."  "If  a  person  intends  to  make  a 
testamentary  gift,  which  for  any  reason  is  ineffectual,  it  cannot  be  supported 
as  a  donatio  causa  mortis,**  3 Pom.  Eq.  Jur. §  1147;  Qilmore  v.  Whitesidts, 
Dud.  Eq.  23.  But  is  urged  that  there  is  not  the  same  difficulty  as  to  the  con- 
tents of  "the  box,"  which  Mrs.  Trenholm  had  with  her  in  Asheville,  and, be- 
ing about  to  die,  placed  in  charge  of  Mrs.  Hazzard.  It  must  be  kept  in  mind 
that,  up  to  that  time,  Mrs.  Hazzard  had  no  knowledge  of  what  was  in  the  box. 
Mrs.  Trenholm  made  no  allusion  to  the  subject,  but  produced  the  memoran- 
dum, and  said:  "That  is  my  will, — that  is  what  I  want  done."  Then  she 
pointedtoanother  drawer,  and  said:  "There  are  the  papers;  I  want  you  to 
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take  charge  of  them.'*  She  said  nothing  about  the  Hazzard  bond.  On  the 
night  after  her  mother's  death,  Mrs.  Hazzard  opened  the  box,  and  found  in  it 
the  Hazzard  bond,  and  also  that  of  Bacot  and  several  other  papers.  Only  the 
Hazzard  bond  is  claimed  as  a  donatio.  We  do  not  see  that  it  was,  in  any 
way,  distinguished  from  that  of  Bacot,  or  indeed  from  the  money  paid  on  the 
latter.  It  is  clear  there  was  no  gift,  unless  in  the  terms  of  the  memorandum, 
which  contained  the  only  reference  to  either:  "I  wish  the  bond  that  Miles 
Hazzard  holds  [owns]  to  go  toE.  St,  P.  Morgan,  also  Huger  Bacot's,  and  the 
$1,950  paid  on  the  bond, — the  interest  to  be  held  for  her  to  do  as  she  pleases, 
but  not  the  principal;  that  is  to  be  held  intact,"  etc.  We  suppose  tiie  inhibi- 
tion against  the  capital  being  paid  to  the  appellant  referred  to  both  bonils; 
and,  .if  so,  that  itself  would  seem  to  indicate  the  idea  of  creating  a  settlement 
rather  than  an  absolute  delivery.  It  seems  to  us  that  when  Mrs.  Trenholm 
said  to  Mis.  Hazzard,  "There  are  the  papers;  I  wish  you  to  take  charge  of 
them,"  she  did  not  mean  thereby  to  deliver  them  inprmenti  to  or  for  the  ap- 
pellant; but,  being  conscious  of  her  approaching  end,  she  meant  to  intrust 
them  to  hei'  daughter  as  her  agent  and  friend.  We  concur  with  the  master 
and  circuit  judge  that  the  claim  of  a  donatio  causa  mortis  was  not  sustained. 
The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af* 
firmed. 

McIVER,  J.,  concurs. 

SiMFSON,  C.  J.  I  think  that  the  defendant  Emily  St.  Peirre  Morgan  set  up 
in  her  answer  a  legal  claim  to  the  bond  and  mortgage  in  question,  which  be- 
ing denied,  an  issue  at  law  was  presented  subject  to  trial  by  a  jury,  origin- 
ally. But  this  right  was  waived  by  the  written  consent  of  reference  to  the 
master,  after  which  it  was  too  late  to  demand  a  jury,  especially  after  all  the 
testimony  had  been  taken  by  the  master.  I  concur,  therefore,  in  the  judg- 
ment of  the  circuit  court  on  this  point,  for  the  reason  given  above.  I  concur 
also  in  the  judgment  below  as  to  the  claim  of  donatio  causa  mortis. 


(28  S.   C.   285) 

Gibson  et  al.  v.  Lowndes  et  al. 

(I^upreme  Comt  of  South  Carolina.    March  24, 1888.) 

1.  Limitation  of  Actions — ^Acknowledgment— Payments  bt  Heirs. 

In  an  action  by  a  creditor  to  establish  a  debt  due  on  a  bond,  and  render  lands  in 
the  hands  of  heirs  and  devisees  liable  for  the  payment,  it  appeared  that  the  action 
was  brought  42  years  after  the  execution  of  the  bond,  28  years  after  the  last  pay- 
ment made  by  testator,  (the  obligor,)  and  21  years  after  his  death;  that  plaintiffs,  to 
take  the  case  out  of  the  presumption  of  payment  by  lapse  of  time,  claimed  that  cer- 
tain payments  after  the  death  of  the  obligor  were  made  and  credited  on  the  bond 
b^  or  through  the  authority  of  the  heirs  and  devisees.  Held,  that  such  payment  by 
heirs  and  devisees,  while  managing  the  estate,  will  not  have  the  effect  of  reviving 
the  indobtedness,  and  prevent  the  operation  of  the  statute  of  limitations. 

3.  Same— Acknowledgment  bt  Executrix. 

In  an  action  by  a  creditor  to  render  liable  the  lands  of  a  testator  for  a  debt  due  on 
a  bond  signed  by  him,  he  (the  testator)  having  died  21  years  before  action  brought, 
no  payment  on  account  by  or  by  the  authority  of  a  devisee,  who  subsequently  be- 
came executrix  to  the  estate,  would  be  such  an  admission  of  indebtedness  as  would 
ari*est  the  presumption  of  i>ayment  by  lapse  of  time,  and  no  acknowledgment  of  in- 
debtedness by  the  executrix  would  bind  the  real  assets  in  the  hands  of  the  heir  or 
devisee. 

8.  Same— Payments  by  Operation  of  Law, 

In  an  action  by  a  creditor  to  render  the  lands  of  a  testeitor  liable  for  the  payment 
of  a  debt  due  on  a  bond  that  was  statute  barred,  it  appeared  that  the  sum  on  such 
bond  was  secured  by  mortgage  of  certain  lands;  that  mortgage  was  foreclosed  by 
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consent,  the  defendants,  boweirer,  providing  in  the  consent  decree  that  they  should 
be  discharged  from  all  liability  on  the  bond.  The  plaintiff  prayed  only  for  a  ^e. 
Held,  that  the  payment  of  the  proceeds  of  sale  in  part  pa3rment  of  amount  due  on 
the  bond  was  by  operation  of  law,  and  did  not  revive  the  indebtedness,  and  that  it 
was  clearly  not  the  intention  of  the  defendants  to  recognize  or  pay  any  balance  that 
might  remain  unpaid  after  applying  the  proceeds  of  sale  to  the  bond. 

Appeal  from  commoii  pleas  circuit  court,  Charleston  county;  Eraser, 
Judge. 

Action  by  Sarah  H.  H.  Gibson  et  al.<,  plaintiffs  and  appellants,  as  trustees, 
against  Mary  E.  Lowndes  et  al.,  as  executrix,  to  recover  debt  due  on  bond, 
to  marshal  assets,  and  to  render  land  in  the  hands  of  heirs  and  devisees  liable 
for  payment  of  said  debt.     All  the  material  facts  appear  in  the  opinion. 

McCrady,  8ons  &  Bacot,  for  appellants  Gibson  et  al.  Julitts  M,  Bacot,  for 
appellant  K.  Dewar  Bacot.  ifayne  &  FUken^  and  Elliott  d:  Howe,  {Mitchell 
c&  iSmitht  of  counsel,)  for  respondents. 

McGowAN,  J.  In  1865,  William  Henry  Lowndes  died  leaving  a  will,  which, 
however,  was  not  admitted  to  probate  until  1883.  His  widow,  Mary  E.,  was 
named  as  his  executrix,  and  to  her  and  his  two  daughters,  Harriott  K.»  now 
the  wife  of  John  G.  Minott,  and  Mary  A.,  now. the  wife  of  Henry  D.  Elliott, 
he  devised  his  whole  real  estate  in  equal  parts,  one-third  to  each.  The  testa- 
tor left  no  personal  estate,  and,  as  the  will  disposed  of  the  property  precisely 
in  accordance  with  the  provisions  of  the  statute  of  distributions,  the  will  was 
not  produced  and  probated.  The  testator  was  seized  and  possessed  of  several 
tracts  of  land,  viz.:  three  small  tracts  in  Greenville,  and  two  in  Ck>lletoii 
county,  viz.,  one  known  as  the  "Hort  Tract,"  on  Pon  Pon  river,  and  the  other 
(containing  325  acres)  on  the  Ashepoo  river.  At  the  time  of  his  death  the 
testator  owed  debts,  but  it  will  only  be  necessary  to  notice  two  specialty  debts: 
First,  a  bond  to  Henry  Grimke,  dated  in  1847,  for  $3,375;  and  the  other  a 
bond  for  $10,000,  given  on  July  12,  1844,  to  one  Charles  E.  Miller,  who  as- 
signed it  to  Daniel  Huger,  and  be  disposed  of  it  as  a  part  of  his  estate,  and  in 
that  way  it  came  to  the  plaintiffs  as  trustees  for  Mrs.  Julia  A.  Bacot.  This 
contention  has  arisen  out  of  the  effort  tO  collect  this  bond.  For  nearly  20 
years  the  interest,  which  was  due  "annually,"  was  paid  by  the  deceased,  Will- 
iam H.  Lowndes,  the  last  payment  being  on  February  7,  1863,  nearly  two 
years  before  he  died.  After  his  death  there  are  various  credits  on  the  bond, 
from  January  26, 1867,  to  July  6, 1872,  amounting  in  the  aggregate  to  85,100. 
Some  of  these  credits  are  stated  to  be  for  money  received  from  Roper  «&  Stoney, 
Mrs.  M.  E.  Lowndes,  and  H.  A.  Middleton,  the  father  of  Mrs.  Lowndes.  The 
bond  was  originally  secured  by  h  mortgage  of  the  Ashepoo  tract  of  land,  and 
in  October,  1875,  the  then  owner  of  the  bond,  R.  Dewar  Bacot,  as  executor 
of  the  will  of  Daniel  Huger,  instituted  an  action  against  Mrs.  Lownde  and 
her  two  daughters  as  the  "heirs  at  law"  of  the  mortgagor,  W.  H.  Lowndes, 
for  a  strict  foreclosure  of  the  mortgage,  not  making  the  representative  of 
the  estate  a  party,  (for  there  was  none,)  nor  asking  for  a  decree  for  any  bal- 
ance of  debt,  after  applying  the  proceeds  of  the  mortgaged  tract  of  land.  The 
defendants  filed  answers  consenting,  and  also  assented  to  a  decree  of  foreclos- 
ure, wliich  contained  this  paragraph:  "And  it  is  further  ordered,  adjudgeil, 
and  decreed  that  the  defendants,  the  said  Maiy  E.  Lowndes,  John  0.  Minott, 
and  Harriott  K.,  his  wife,  Henry  D.  Elliott,  and  Mary  A.,  his  wife,  be,  and 
they  are  hereby,  discharged  from  any  liability  for  or  by  reason  of  the  said  bond 
of  the  said  William  Henry  Lowndes  decreed  as  set  forth  in  the  pleadings." 
The  land  was  sold  and  purchased  by  the  mortgagee  for  $9,000,  and  the  receipt 
for  this  amount,  (less  costs,)  with  the  rents  for  the  years  1875  and  1876, 
amounted  to  S10,279,  the  receipt  for  which,  being  more  than  the  piincipal  of 
the  debt,  was  the  last  indorsement  on  the  bond,  and  bearing  date  February  10, 
1877;  leaving  unpaid  a  balance  of  $6,002.22.    Matters  remained  in  this  con- 
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dition  nntil  abont  May»  1882,  when  notice  was  given  that  the  creditor  pro- 
posed to  sue  for  the  above  balance,  and*if  some  member  of  the  family  did  not 
administer,  the  creditor  would;  whereupon  Mrs.  Lowndes  had  the  will  pro- 
bated, and  qualified  as  executrix.  On  June  16,  1882,  Mrs.  M.  £.  Lowndes, 
Harriott  K.  Minott,  and  Mary  A.  Elliott,  executed  what  is  called  the  deed  of 
trust  to  C.  C.  Plnckiiey,  Jr.,  conveying  to  him  the  Greenville  lots,  and  the 
Pon  Fon  tract,  in  Colleton  county,  in  trust  to  secure  a  debt  to  him  as  assignee 
due  by  the  estate  of  W.  H.  Lowndes,  (the  Grimke  bond.)  and  certain  debts  to 
him  by  the  parties,  and  then  to  be  subject  to  certain  conditions,  powers,  etc., 
(the  deed  is  long,  and  printed  in  the  brief.)  On  March  8,  1883,  Elliott  and 
wife  mortgaged  to  C.  0.  Pinckney  all  their  Interest  in  the  Pon  Pon  place  for 
$2,650,  with  interest.  And  in  October,  1883,  Mrs.  Lowndes  and  Minott  and 
wife  mortgaged  their  interest  in  the  Pon  Pon  place  to  G.  C.  Pinckney  for  a  debt 
due  by  them  to  him.  On  March  4,  1884,  C.  G.  Pinckney,  as  assignee,  recov- 
ered judgment  on  the  Grimke  bond,  against  Mrs.  Lowndes,  as  executrix  of 
W.  H.  Lowndes,  but  has  not  proceeded  to  enforce  it.  This  action  was  brought 
on  October  1'5, 1886,  against  Mary  E.  Lowndes,  as  executrix,  and  as  devisee, 
along  with  lier  daughters,  Mrs.  Minutt  and  Mrs.  Elliott,  in  the  form  of  a 
creditors'  bill,  to  obtain  judgment  on  the  balance  of  the  Huger  bond,  and  to 
marshal  the  assets  of  the  estate  of  the  testator,  Lowndes,  etc. ;  but  with  the 
additional  aspect  of  establishing  the  debt  against  the  devisees,  and  making  the 
lands  devised  to  them  liable  to  pay  the  debt  of  the  ancestor  under  the  statute; 
and.  in  that  view,  to  reform  the  consent  decree  in  the  foreclosure  suit,  or  can- 
cel the  paragraph  discharging  the  defendants  from  any  liability  for  the  balance 
of  the  bond,  and  to  enjoin  C.  G.  Pinckney  from  proceeding  to  enforce  his  ex- 
ecution against  the  executrix,  etc.  The  defendants  made  vigorous  defenses, 
insisting  upon  three  grounds:  (1)  That,  notwithstanding  the  credits  wliich 
appear  upon  the  bond,  the  balance  on  it  must  be  presumed  to  have  been  paid 
from  lapse  of  time;  (2)  that  these  devised  lands  cannot  be  subjected  to  the 
payment  of  the  balance  on  the  bond,  because  there  was  a  clause  in  the  fore- 
closure decree  by  consent  to  sell  the  Ashepoo  land,  discharging  the  devisees 
from  any  further  liability  on  account  of  that  bond;.  (3)  that  the  real  estate 
described  in  the  complaint,  the  Greenville  parcels,  and  the  Pon  Pon  tract  in 
Colleton,  devised  to  Mrs.  Lowndes  and  her  daughters,  were  bona  fide  aliened 
to  C.  C.  Pinckney  by  the  devisees  before  action  brought. 

The  testimony — largely  records,  deeds,  etc. — was  taken  by  Master  Sass,  and, 
the  cause  coming  on  for  a  hearing  by  Judge  Frasek,  he  held  that  the  trust 
deed  and  mortgages  executed  by  the  devisees  to  C.  C.  Pinckney  did  not  consti- 
tute a  bona  fide  alienation  in  the  sense  of  the  statute  of  3  &  4  W.  &  M.  and 
of  5  Geo*  II.  (chapter  57,  §  1983,  Gen.  St.)  that  the  discharge  in  the  foreclosure 
decree  in  Colleton  county  could  not  be  said  to  be  absolutely  without  considera- 
tion, but  that  portion  of  the  consent  decree  as  to  the  discharge  was  in  refer- 
ence to  a  matter^ot  within  the  issues  of  the  case,  and  therefore  the  discharge 
could  not,  in  its  scope,  reach  beyond  "the  personal  liability  of  the  devisees, 
and  extend  to  the  liability  of  the  estate  of  W.  H.  Lowndes;"  but  he  sustained 
the  defense  of  presumption  of  payment,  holding  that  none  of  the  payments 
after  the  death  of  Mr.  Lowndes,  down  to  January  3,  1876,  "were  made  by 
Mrs.  Lowndes,  and  that  in  fact  she  had  no  personal  knowledge  of  their  hav- 
ing been  made  by  any  one  for  her.  *  *  ♦  As  to  these  payments  the  evi- 
dence rebuts  the  presumption  of  any  admission  of  the  debt  by  Mrs.  Lowndes, 
and  there  is  no  pretense  that  either  Mrs.  Minott  or  Mrs.  Elliott  were  in  any 
way  personally  connected  with  them."  As  to  the  answers  of  the  devisees, 
sued  as  heirs  at  law,  in  the  foreclosure  proceeding,  and  the  payment  therein 
made  from  the  sale  of  the  land,  by  order  of  court,  he  held  that  the  record 
must  be  considered  to  have  the  force  of  a  private  writing,  and,  if  offered  in  a 
suit  upon  their  own  bond,  "might  be  sufficient  to  arrest  the  presumption,  or 
it  may  be  if  they  were  sued  at  law  for  the  value  of  real  assets  descended. 


Digitized  by 


Google 


730  SOUTHEASTERN  REPORTER.  [S.  C; 

Such,  however,  is  not  the  case  before  the  court,"  etc.  He  held  that  the  bond 
sued  on  by  the  plaintiffs  was  barred  by  the  presumption  of  payment,  both  as 
to  the  real  and  personal  estate,  and  dismissed  the  complaint. 

From  this  decree  the  plaintiffs  appeal  on  the  following  exceptions:  "(1) 
Because  his  honor  is  in  error  in  that  he  finds  as  follows:  •  C.  C.  Pinckney, 
another  defendant,  is  a  creditor  of  the  estate,  having  purchased  a  bond  exe- 
cuted by  W.  H.  Lowndes,  and  he  is  also  one  of  the  creditors  of  these  de- 
visees, and  has  other  claims  against  the  real  estate,  as  will  hereafter  appear.* 
(2)  Because  his  honor  erred  in  that  he  finds  as  follows:  '  That  none  of  these 
payments  were  made  by  Mrs.  Lo.wndes,  and  that  in  fact  she  had  no  personal 
knowledge  of  their  having  been  made  by  any  one  for  her.'  (3)  Because  his 
honor  erred  in  that  he  finds  as  follows:  '  As  to  all  these  payments,  the  testi- 
mony rebuts  the  presumption  of  any  admission  of  the  debt  by  Mrs.  Lowndes, 
and  there  is  no  pretense  that  either  Mrs.  Minott  or  Mrs.  Elliott  were  in  any 
way  personally  connected  with  them.'  (4)  Because  his  honor  is  in  error  in 
that  he  finds  as  follows:  *lt  would  not  affect  the  case  if  the  payments  were 
made  out  of  the  income  or  other  funds  of  the  parties,  if  in  fact  not  made  with 
their  knowledge  and  consent.'  (5)  Because  his  honor  is  in  error  in  that  he 
finds  as  follows:  *1  am  inclined  to  think,  however,  that  the  payments  were 
made  in  part  by  the  father  of  Mrs.  Lowndes  in  part  out  of  his  own  means, 
and  perhaps  out  of  the  proceeds  of  rents  of  the  mortgaged  property  above  re- 
ferred to.'  (6)  Because  his  honor  is  in  error  in  that  he  finds  as  follows:  •! 
am  therefore  of  the  opinion  and  hold  that  none  of  these  payments  from  Jan- 
uary 24,  1867,  to  January  3,  1876,  inclusive,  are  sufficient  admissions  by  the 
executrix  or  by  the  devisees,  if  they  were  themselves  the  obligors  on  the  bond 
sued  on,  to  arrest  the  presumption  of  payment,  and  for  a  much  stronger  rea- 
son they  are  insufficient,  when,  if  the  presumption  is  arrested  at  ail,  it  is 
against  the  estate  as  here  claimed.'  (7)  Because  his  honor  is  in  error  in  that 
he  finds  as  follows:  *Ido  not  think  that  the  admissions  in  these  pleadings 
can  bind  the  estate,  or  bind  her  as  executrix,  as  in  them  she  was  not  cjiUed 
on  and  did  not  act  or  profess  to  act  as  the  personal  representative  of  W.  H. 
Lowndes.  An  act  done  by  an  executor  before  probate  may  be  valid  after  pro- 
bate and  qualification,  but  certainly  it  should  be  an  act  done  or  claimed  at  the 
time  to  have  been  done  in  the  representative  capacity.'  (8)  Because  his  honor 
is  in  error  m  that  he  finds  as  follows:  '  That  the  bond  sued  on  by  the  plain- 
tiffs in  the  case  now  before  the  court  has  been  barred  by  the  presumption  of 
payment,  both  as  to  the  real  and  personal  estate.'  (9)  Because  his  honor  is 
in  error  in  that  he  is  of  the  opinion  that,  in  such  an  action  as  this,  devisees, 
as  such,  cannot  be  answerable  or  chargeable  for  the  debts  of  their  testator  to 
the  value  of  lands  devised  to  and  aliened  by  them.'  (10)  Because  his  honor 
is  in  error  in  adjudging  as  follows:  <It  is  therefore  ordered  and  adjudged 
that  the  complaint  be  dismissed.*" 

Respondents  also  filed  additional  grounds,  on  which,  ii  case  the  court 
should  find  itself  unable  to  sustain  the  judgment  on  the  circuit,  upon  the 
grounds  stated,  the  judgment  below  should  be  sustained.  Mrs.  Lowndes,  her 
two  daughters,  and  C.  C.  Pinckney  each  filed  additional  grounds.  They  are 
all  in  the  brief,  but  are  long,  and,  being  on  the  same  general  subject,  we  think 
it  only  necessaiy  to  set  out  those  of  Mrs.  Lowndes:  "First,  That  the  decree 
in  the  suit  in  Colleton  county,  in  1876,  to  foreclose  the  mortgage  on  the  Ash- 
epoo  plantation,  mentioned  in  the  pleadings,  made  by  consent  of  the  parties 
thereto,  having  been  executed,  is  an  accord  and  satisfaction  of  the  bond  set 
forth  in  the  pleadings,  and  a  bar  to  any  further  proceedings  thereon.  Secojid, 
That  the  evidence  herein  established  the  fact  that  Bacot,  executor,  the  plain- 
tiff in  the  said  former  action  in  1876,  authorized  his  attorneys  to  consent  to 
said  decree,  or  subsequently  ratified  their  act,  and  accepted  the  advantages  se- 
cured him  by  the  decree.  But  in  any  case  the  action  of  his  attorneys  in  con- 
senting to  the  decree,  and  his  acceptance  thereof,  binds  him,  and  if  he  did  not 
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really  consent  his  remedy  is  against  his  counsel,  and  the  plaintiffs  herein,  if 
they  have  been  wrongly  prejudiced,  have  their  remedy  against  Bacot,  execu- 
tor. Third.  The  consent  decree  aforesaid  is  absolutely  conclusive  until 
vacated  and  set  aside,  and  cannot  be  collaterally  assailed  or  impeaclied  in 
this  action.  Fourth.  Tliat,  immediately  upon  the  death  of  the  said  W.  H. 
Lowndes,  the  lands  described  in  the  complaint  herein  descended  to  and  vested 
in  this  defendant  and  her  co-defendants,  Harriott  K.  Minott  and  Maiy  A.  El- 
liott, subject  only  to  the  payment  of  the  bonds  set  forth  in  the  pleading,  and, 
these  defendants  having  been  discharged  from  further  liability  for  or  by  rea- 
son of  the  bond  sued  on,  they  cannot  be  divested  of  any  interest  they  may 
now  have  in  said  lands  by  the  sale  of  the  same  for  the  payment  of  said  bond. 
Fifth,  The  answers  and  consent  decree  of  this  defendant  or  her  co-defend- 
ants in  the  former  suit  in  1876,  by  Bacot,  executor,  against  them  as  heirs  of 
the  said  W.  H.  Lowndes,  are  not  complete  evidence  to  establish  that  the  es- 
tate of  Lowndes,  or  any  of  these  defendants,  were  liable  for  the  bond  sued 
on;  their  consent  to  the  decree  in  that  case  being  given  only  upon  condition 
of  their  discharge  from  any  further  liabih'ty  upon  said  bond.  Said  defendants 
in  effect  denied  plaintiffs'  right  to  the  relief  prayed.  The  whole  transaction 
cannot  be  considered  in  any  other  light  than  a  denial  by  defendants  to  plain- 
tiffs' right  to  a  decree  confirming  the  report  of  the  referee.  To  purchase 
quiet  said  defendants  were  willing  to  turn  over  to  plaintiffs  the  proceeds  of 
the  Ashepoo  plantation,  or  so  much  thereof  as  might  be  required  to  pay  in 
full  the  amount  clnimed  by  plaintiffs  to  be  due,  and  thus  put  an  end  to  all 
possible  future  claims  by  plaintiffs  against  these  defendants  for  or  by  reason  of 
said  bond.  Plaintiff  on  his  part  released  a  right  claimed  by  him,  in  consider- 
ation of  defendants  consenting  to  the  decree,  and  defendants  accepted  this  re- 
lease. The  acceptance  of  a  release  of  a  right  claimed  is  no  acknowledgment 
that  the  right  existed.  If  the  consideration  given  for  the  release  was  less 
than  the  right  claimed,  this  is  evidence  of  a  denial,  rather  than  an  admission, 
of  the  existence  of  a  right,"  etc. 

There  is  some  confusion  in  this  case,  arising  principally  from  the  fact  that 
for  17  years  after  the  death  of  W.  H.  Lowndes  his  will  was  not  probated, 
and  the  estate  was  considered  as  intestate;  and  the  further  fact  that  when,  in 
1883,  Mra.  Lowndes  qualified,  she  stood  in  the  double  capacity  of  executrix 
and  one  of  the  devisees  with  her  daughters.  The  action  is  in  form  a  creditors' 
bill,  to  establish  a  debt  and  marshal  t\w.  assets  of  the  estate  of  W.  H.  Lowndes, 
and  incidentally  against  the  heirs  and  devisees,  to  make  lands  in  their  pos- 
session liable  for  the  ancestor's  debt  under  the  statute  of  W.  &  M.  It  was 
brought  in  October,  1886,  for  the  balance  of  a  bond,  42  years  after  its  exe- 
cution, 23  years  after  the  last  payment  on  it  by  the  obligor,  (1«63,)  and  21 
years  after  his  death,  (1865.)  Under  these  circumstances  it  is  perfectly  clear 
that  the  bond  was  paid  by  the  presumption  from  lapse  of  time  when  the  ac- 
tion was  brought,  unless  something  occurred  after  the  death  of  the  obligor  to 
arrest  the  presumption.  The  plaintiffs  do  claim  that,  after  the  death  of  the 
obligor,  certain  payments  and  the  proceeds  of  the  Ashepoo  land  mortgaged  to 
secure  the  debt  were  made  and  credited  on  the  bond,  and  having  been  made 
by  or  through  the  authority  of  the  devisees,  then  acting  as  "heirs,"  the  ef- 
fect was  to  admit  a  continuing  liability  on  the  bond,  and  to  push  up,  to  the 
time  of  these  payments,  the  period  from  which  the  presumption  began  to  run; 
that  it  gave  a  new  starting  point,  and  therefore  the  debt  is  not  paid,  and 
"the  balance"  is  still  a  subsisting  liability  both  against  the  executrix,  as  rep- 
resenting the  estate,  and  the  devisees.  The  plaintiffs  rest  their  right  to  re- 
cover upon  being  able  to  take  the  case  out  of  the  presumption  of  payment. 
The  tendency  is  to  return  to  a  more  strict  enforcement  of  the  statute  of  limit- 
ations, and  the  presumption  of  payment  from  lapse  of  time.  See  Ang.  Lim. 
The  recognized  principle,  even  as  to  payments  of  an  obligor  on  his  own  debt, 
is  that  the  payment  which  will  arrest  the  statute  or  presumption  of  payment 
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'must  be  made  under  circumstances  to  warrant  a  finding,  as  matter  of  fact, 
that  the  debtor  intended  to  recognize  the  debt  in  question  as  subsisting,  and 
which  he  is  willing  to  pay."  The  credits  relied  upon  for  the  purpose  stated 
may  be  divided  into  two  classes:  First,  the  payments  purporting  to  be  made 
by  certain  individuals  named,  from  January,  1867,  to  July,  1872 ;  and,  second, 
the  proceeds  of  the  mortgaged  premises  in  1877,  and  the  rents  thereof  for  the 
two  previous  years  of  1875  and  1876. 

Then,  as  to  the  first  class,  there  is  a  question  of  fact  as  to  whether  they 
were  made  or  authorized  by  the  devisees  or  any  of  them,  of  which  we  will 
speak  hereafter.  But,  for  the  present,  let  us  assume  that  tliey  were  made  by 
authority  of  the  devisees,  or  "heirs,"  as  then  supposed  to  be;  would  that  arrest 
the  presumption  of  payment  running  against  the  debt  of  a  dead  man?  We 
do  not  think  so.  The  case  of  Bolt  v.  Dawkins.  16  S.  C.  198,  was  entirely 
analogous  to  this,  in  respect  to  what  will  arrest  the  statute  as  to  the  debt  of 
one  deceased;  and  it  was  there  held  "that  admissions  and  promises  of  intes- 
tate's heirs,  who,  without  letters  of  administration,  are  managing  his  estate, 
do  not  continue  or  revive  the  indebtedness  of  the  intestate."  In  delivering 
the  judgment  of  the  court,  Mr.  Justice  McIver  said:  "It  is  contended  that 
the  bar  of  the  statute  (like  presumption  of  payment)  is  prevented  by  the  ad- 
missions, promises,  and  payments  made  by  the  heirs  of  the  intestate,  while 
in  possession  of  his  land  ♦  ♦  ♦  .  We  do  not  think  they  could  have  the 
effect  of  reviving  or  continuing  the  legal  obligation  which  the  intestate  in- 
curred when  he  excuted  the  note.  The  persons  who  made  these  admissions, 
promises,  and  payments  did  not  stand  in  such  a  relation  to  the  intestate  as 
to  entitle  them  either  to  create,  revive,  or  continue  an  obligation  of  the  intes- 
tate. They  did  not  represent  the  intestate,  and  nothing  that  they  said  or 
did  can  be  allowed  to  have  the  effect  of  fixing  a  debt  upon  the  estate.  ♦  »  » 
The  fact  that  they  were  heirs  of  the  intestate  cannot  affect  the  question,  for, 
as  such,  they  have  no  more  authority  to  create  or  revive  a  debt  against  their 
ancestor  than  any  other  person  would  have."  We  think  devisees  are  in  the 
same  condition. 

But  it  is  strongly  urged  that  here  the  widow  and  children  were  something 
more  than  "heirs"  or  devisees;  that  one  of  them,  Mrs.  Lowndes,  was  execu- 
trix, and  as  such  had  the  right  to  continue  by  admissions  the  debt  of  the  tes- 
tator, and,  the  devisees  being  jointly  bound  as  obligors,  the  act  of  the  execu- 
trix had  the  effect  of  prolonging  the  existence  of  the  debt,  not  only  against 
herself  as  executrix,  but  also  against  the  devisees.  Without  stopping  to  in- 
quire whether  a  payment  by  an  executor  upon  the  bond  of  his  testator  will 
ipso  facto  arrest  the  presumption  of  payment,  (see  Knox  v.  McCalVs  Adm'r, 
1  Brev.  531,)  it  may  be  enough  to  say  that  "no  acknowledgment  or  admission 
by  an  executor  or  administrator  will  bind  the  real  assets  in  the  hands  of  the 
heir  or  devisee."  As  Chancellor  Kent  significantly  asks:  "Is  the  heir  to  be 
charged  at  the  pleasure  of  tjie  executor  with  the  debts  of  the  ancestor?  Does 
it  rest  entirely  in  the  discretion  of  the  executor  whether  the  heir  is  or  is 
not  to  be  permitted  to  use  the  statute  of  limitations?"  etc.  Ang.  Lim.  §  263; 
Mooers  v.  White,  6  Johns.  Ch.  873;  Gregory  v.  lihoden,  24  S.  C.  98.  Besides, 
at  the  time  of  the  transaction  relied  on,  Mrs.  Lowndes  had  not  qualified  as 
executrix,  which  did  not  take  place  until  long  afterwards,  (1883.)  At  that 
time  she,  with  her  daughters,  was  acting  only  as  devisees  or  "heirs,"  and,  as 
we  have  seen,  in  that  capacity  could  do  nothing  that  would  arrest  the  pre- 
sumption. It  is  true  she  was  named  as  executrix  in  the  unproved  will,  but 
she  had  not  been  commissioned.  We  have  no  doubt  that  one  named  as  exec- 
utor may  do  certain  things  in  a*lvance  of  his  receiving  letters  testamentary, 
which  will  bind  him  afterwards;  but  it  does  not  strike  us  that  his  commission 
wiU  be  considered  as  retroactive,  merely  for  the  purpose  of  giving  effect  to  al- 
leged admissions  which  could  only  be  made  in  the  character  of  executrix. 
Transactions  from  which  are  to  be  inferred  admissions  affecting  the  estate 
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surely  can  only  be  attributed  to  one  who  was  at  the  time  the  legal  representar 
tive  of  the  estate.  "The  admissions,  therefore,  of  a  guardian  or  of  an  execu- 
tor or  administrator,  made  before  he  was  completely  clothed  with  that  trust, 
or  of  a  prochein  amU  made  before  the  commencement  of  the  suit,  cannot  be 
received  either  against  the  ward  or  infant  in  the  one  case,  or  against  himself, 
as  the  representative  of  heirs,  devisees,  and  creditors,  in  the  other;  though  it 
may  bind  the  person  himself,  when  he  is  afterwards  a  party  suo  jure  in  an- 
other action. "      1  Greenl.  Ev.  §  179. 

Bat  in  addition  to  this,  in  reference  to  these  receipts,  the  circuit  judge  found, 
as  matter  of  fact,  "that  none  of  these  payments  were  made  by  Mrs.  Lowndes, 
and  that  in  fact  she  had  no  personal  knowledge  of  their  having  been  paid  by 
any  one  for  her,"  and  "as  to  these  payments  the  testimony  rebuts  the  presump- 
tion of  any  admission  of  a  debt  by  Mrs.  Lowndes,  and  there  is  no  pretense 
that  either  Mrs.  Minott  or  Mrs.  Elliott  were  in  any  way  personally  connected 
with  them,"  etc.  The  rule  of  this  court  is  very  well  known,  that  it  will  not 
disturb  a  tinding  of  fact  by  the  circuit  court,  unless  it  is  manifestly  against 
the  weight  of  the  evidence.  Some  such  rule  is  absolutely  necessary,  as  it  is 
important  that  there  sliould  be  an  end  of  litigation.  We  have  read  the  testi- 
mony carefully.  Some  of  the  credits  state  that  the  payments  were  made  by 
Mrs.  Lowndes;  but  beyond  that,  there  was  no  positive  proof  that  she  person- 
ally made  them.  She  denied  that  she  had  done  so,  and,  being  a  lady  not  ac- 
customed to  such  business,  if  she  had  done  so,  she  would  probably  have  remem- 
bered it.  On  the  other  hand,  it  was  very  natural,  when  a  payment  was  re- 
ceived, for  the  person  having  charge  of  the  bond,  to  give  the  credit  to  Mrs. 
Lowndes,  who  had  no  brother  or  son,  and  was  the  head  of  the  family  of  her 
deceased  husband.  We  cannot  say  that  the  finding  of  the  circuit  judge  was 
against  the  weight  of  the  evidence. 

Then,  as  to  the  proceeds  of  the  sale  and  the  rents  of  the  Ashepoo  plantation. 
This  seems  to  have  been  considered  a  valuable  rice  plantation,  and  was  mort- 
gaged to  secure  this  bond  at  the  time  it  was  executed.  About  1874  or  J875 
Mrs.  Lowndes  and  her  daughters,  probably  finding  that  they  could  not  pay 
the  bond  with  its  ever-recurring  "annual  interest,''  proposed  to  surrender  the 
plantation  in  full  discharge  of  the  debt,  and,  this  being  declined,  they  never- 
theless surrendered  it,  and  in  1876,  or  about  that  time,  consented  to  a  strict 
foreclosure  of  the  mortgage, — the  plaintiff  praying  for  nothing  more  than  the 
sale  of  the  land.  There  was  a  consent  decree  of  foreclosure  and  the  land  was 
sold,  and  the  proceeds  and  the  rents  as  aforesaid  credited  on  the  bond.  It 
does  not  seem  to  us  that  this  was  a  voluntary  payment,  aud  made  under  such 
circumstances  "as  to  warrant  a  finding,  as  matter  of  fact,  that  the  debtor  rec- 
ognized the  debt  as  subsisting,  and  which  he  was  willing  to  pay."  Mr.  Lowndes, 
at  his  death,  left  Ashepoo  incumbered  with  this  mortgage.  The  sale  of  it 
could  not  be  resisted,  and  the  turning  over  the  proceeds  was  substantially 
a  payment  by  operation  of  law.  It  is  true  that  Mrs.  Lowmdes  and  her  daugh- 
ters answered,  consenting  to  the  prayer  of  the  complaint,  which,  however, 
only  prayed  for  a  sale  of  the  land.  Tliey  asked  also  that  the  amount  due  on 
the  bond,  with  its  numerous  credits,  might  be  accurately  ascertained.  But 
there  was  in  the  consent  decree  a  paragraph  which  provided  and  adjudged 
tliat  Mrs.  Lowndes  and  her  daughters  "be,  and  they  are  hereby,  discharged 
from  any  liability  for  or  by  reason  of  the  said  bond. "  This  provision  may  not 
be  a  matter  "adjudicated,"  or  an  enforceable  agreement,  but  upon  the  ques- 
tion of  intent  at  the  time  it  is  very  significant  indeed.  We  think  the  whole 
record  should  be  considered  together,  and,  so  considered,  that  it  affords  no  evi- 
dence whatever  that  Mrs.  Lowndes  and  her  daughters  recognized  and  intended 
to  pay  any  balance  that  might  remain  unpaid,  after  applying  the  proceeds  of 
the  sale  to  the  bond ;  but,  on  the  contrary,  that  it  shows  the  very  opposite, — 
that  they  considered  themselves  discharged  from  further  liability,  and  it  was 
not  their  intention  by  such  enforced  payment  to  recognize  or  pay  any  balance 
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that  might  remain  on  the  bond.    This  makes  it  unnecessary  to  consider  the 
other  defenses. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit  court  be 
affirmed. 

Simpson*  0.  J.,  and  McIver,  J.,  concur. 

(100  N.  C.  280) 

Horner  o.  Williams. 

(Supreme  Court  of  NorOi  Carolina.    March  12, 1888.) 

Railroad  CoMP^NJES—NsaLiaENCB— Stock  Killing — Contributort  Nboligengb. 

It  is  not  negligence  per  se  to  pasture,  cattle  in  a  40  acre  lot  through  which  a  rail- 
road runs,  although  the  stock  law  prevails  in  the  county  where  such  land  is  situated. 

Appeal  from  superior  court,  Granville  county;  Jamss  E.  Shepherd,  Judge. 

Action  for  damages  for  negligently  killing  a  cow,  brought  by  Horner  against 
Williams,  lessee  of  the  Oxford  &  Henderson  Railroad.  Judgment  for  plain- 
tiff, and  defendant  appeals. 

A,  W.  Graham,  for  plaintiff  and  appellee.  C  M.  Buahee,  for  defendant 
and  appellant. 

Davis,  J.  Civil  action  originally  commenced  before  a  justice  of  the  peace 
for  the  county  of  Granville  to  recover  the  value  of  plaintiff's  cow,  killed  on 
defendant's  road,  and  carried  by  appeal  to  the  superior  court,  and  tried  before 
Shepherd,  J.,  at  fall  term,  1887,  of  said  court.  It  was  admitted  tliat  plain- 
tiff's cow  was  killed  by  defendant's  railroad,  a  month  before  this  action  was 
brought;  that  the  value  of  the  cow  was  $50;  that  Granville  is  a  stock-law 
county ;  and  that  defendant's  railroad  is  duly  incorporated.  The  defendant 
denied  the  negligent  killing,  and  also  alleged  contributory  negligence,  and  two 
issues  were  submitted:  (1)  Did  defendant  kill  plaintiff's  cow  through  neg- 
ligence? (2)  Was  the  killing  caused  by  negligence  of  the  plaintiff  contribu- 
tory thereto?  The  first  issue  was  found  in  the  affirmative,  and  the  second  in 
the  negative.  There  was  evidence,  independent  of  the  statutory  presumption, 
tending  to  show  negligence  on  the  part  of  the  defendant,  but  there  is  no  ex- 
ception or  question  before  us  bearing  upon  the  first  issue,  and  it  is  only  nec- 
essary to  state  so  much  of  the  case  as  is  material  to  the  question  involved  in 
the  second  issue, — that  is,  contributory  negligence. 

It  was  in  evidence  that  the  plaintiff's  cow,  with  other  cattle,  was  in  an  in- 
closure  containing  about  40  acres,  used  for  a  pasture,  lying  on  both  sides  of 
the  railroad,  with  a  fence  extending  to  the  bed  of  the  road  on  each  side  of  the 
same,  and  with  cattle-guards  between  the  ends  of  the  fence,  where  the  same 
came  to  the  railroad;  that  three-fourths  of  the  land  was  on  the  left  side  of  the 
road  going  from  Oxford  to  Henderson,  and  within  that  portion  there  was  a 
fish-pond  near  said  railroad  track;  and  there  was  also  a  branch  of  water  within 
and  running  through  the  same  portion  of  said  inclosed  parcel  of  ground  or 
pasture  and  near  to  and  parallel  with  said  railroad  track;  that  the  cattle  pas- 
turing in  said  inclosed  parcel  of  ground  or  pasture  were  turned  into  the  same 
on  that  side  which  lay  on  the  right  of  said  railroad  in  going  from  Oxford  to 
Henderson,  and  were  usuaUy  turned  Into  the  same  about  7  o'clock  a.  m.,  and 
taken  out  a  little  before  sundown,  and  that  the  schedule  time  for  defendant's 
train  to  leave  the  depot  was  9:15  a.  m.;  that  cattle  running  in  said  inclosed 
parcel  of  ground  or  pasture  could  not  pass  from  the  portion  of  the  same  lying 
on  either  side  of  said  railroad  to  the  other,  without  crossing  said  railroad  track, 
and  could  at  any  and  all  times  freely  cross  said  railroad  track,  in  order  to  pass 
from  the  portion  of  said  inclosed  parcel  of  ground  or  p^isture  lying  on  either 
side  of  said  railroad  to  the  other,  there  being  no  fence  or  other  obstruction  to 
prevent  them  from  doing  so;  that  cattle  running  in  said  inclosed  parcel  of 
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ground  or  pasture  had  no  access  to  water  except  at  said  fish-pond  or  branch, 
at  which,  when  running  in  said  pasture,  they  were  accustomed  to  drinlc;  that 
on  the  morning  of  the  day  when  plaintiff ^s  cow  was  killed  she  was  turned  into 
said  inclosed  parcel  of  ground  or  pasture,  along  with  other  cattle,  at  or  about 
7  o'clock  A.  M.,  and  was  running  loose  and  unguarded  with  said  other  cattle 
therein ;  that  defendant's  regular  train  left  the  depot  at  Oxford  for  Henderson 
the  same  morning  at  the  usual  time,  according  to  schedule,  to- wit,  at  or  about 
9:15  o'clock  a.  m.  It  was  also  in  evidence  that  going  from  the  Oxford  depot 
towards  Henderson  there  was  a  heavy  descending  grade  to  and  entirely  through 
the  inclosed  parcel  of  land.  The  defendant's  counsel  asked  no  special  instruc- 
tions of  the  court.  Among  other  things  the  court  charged  the  jury,  on  the 
second  issue,  that  the  fact  that  plaintiff  had  fenced  in  40  acres  of  land,  through 
which  the  railroad  ran,  as  a  pasture,  and  kept  his  cattle  therein,  would  not 
constitute  contributory  negligence.  To  this  the  defendant's  counsel  excepted. 
There  was  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

It  is  insisted  by  the  defendant  tli^^  the  plaintiff  was  guilty  of  contributory 
negligence  in  putting  his  cow  and  other  cattle  in  an  inclosure  such  as  is  de- 
scribed in  the  evidence,  and  allowing  them  to  run  loose  and  unguarded  therein, 
with  nothing  to  prevent  them  from  crossing  and  recrossing  the  railroad  track 
at  will,  and  that  the  court  erred  in  the  instruction  given  to  the  jury.  Gran- 
ville is  a  "stock-law"  county,  and  the  able  and  learned  counsel  for  the  defend- 
ant insists  that  it  was  a  wrongful  act  on  the  part  of  the  plaintiff  to  permit  his 
cattle  to  run  at  large,  or,  what  is  alleged  to  be  worse,  "pen'*  them  on  the  rail- 
road. We  do  not  concur  in  this  view,  but  think  that  there  was  no  error  in 
the  charge  of  his  honor  that  it  was  not  contributory  negligence  to  put  cattle 
in  a  pasture  of  40  acres  through  which  the  railroad  ran.  The  fact  that  the 
stock  law  was  in  force  could  make  no  difference,  even  if  the  fact  of  negligence 
on  the  part  of  the  defendant  rested  upon  no  positive  evidence,  but  only  upon 
the  statutory  presumption.  This  is  settled  by  Roberts  v.  Railroad,  88  N.  C. 
560,  cited  by  defendant.  In  Farmer  v.  Railroad^  Id.  564,  in  considering  the 
question  of  contributory  negligence,  Ashe,  J.,  said:  "If  the  act  (of  the  plain- 
tiff) is  directly  connected,  so  as  to  be  concurrent  with  that  of  the  defendant, 
then  his  negligence  is  proximate,  and  will  bar  his  recovery;  but  where  the 
negligent  act  of  the  plaintiff  precedes,  in  point  of  time,  that  of  the  defendant, 
then  it  is  held  to  be  a  remote  cause  of  injury,  and  will  not  bar  a  recovery,  if 
the  injury  could  have  been  prevented  by  the  exercise  of  reasonable  care  and 
prudence  on  the  part  of  the  defendant."  So  that  assuming,  in  this  case,  that 
it  would  be  negligence  to  turn  cattle  in  a  pasture  of  40  acres,  as  descilbed  in 
the  evidence,  even  then  it  would  not  be  such  a  direct  and  proximate  cause  of 
the  injury  as  to  bar  the  plaintiff's  recovery,  if  caused  by  the  want  of  reason- 
able care  and  prudence  on  the  part  of  the  defendant.  But  we  do  not  think 
the  fact  of  turning  the  cattle  into  such  a  pasture  was,  per  se,  negligence,  and 
we  content  ourselves  with  a  reference  to  Farmer  v.  Railroad,  supra^  and  the 
cases  there  cited.    There  is  no  error. 


aOO  N.   C.  145>  _ 

BURWELL  V.  LiNTHICITM. 

{Supreme  Court  of  North  Carolina.    March  13, 1888.) 

1.  PjlBtnbrship — Sbalbd  Contracts — ^Limitation  of  Actions.  ' 

A  sealed  contract,  made  and  signed  In  the  firm  name,  does  not  bind  an  individual 
partner,  and  is  subject,  as  against  the  firm,  to  the  statute  of  limitations  applying 
to  parol  contracts. 

2.  Limitation  op  Actions— Fraud— Code  N.  C.  $  155. 

An  action  for  breach  of  contract  is  not  governed  by  Code  N.  C.  %  155,  subsec.  9, 
which  provides  for  relief  against  fraud  in  cases  "heretofore  solely  cognizable  in 
courts  of  equity, "  and  that  the  cause  of  action  shall  not  accrue  in  such  cases  until 
the  fraud  is  discovered. 

Appeal  from  superior  court,  Vance  county;  Shipp,  Judge. 
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Fuller  A  Snow^  for  plaintiff  and  appellant     No  counsel  for  defendant  and 

appellee. 

Smith,  C.  J.  Tliis  action,  begun  on  the  2d  day  of  February,  1887,  by  the 
plaintiff,  J.  S.  Bur  well,  administrator  of  Henry  II.  Burwell,  against  the  de- 
fendant, H.  C.  Linthicum,  administrator  of  William  H.  Lintliicum,  is  brought 
to  recover  damages  for  the  breach  of  a  contract  in  writing  for  the  construc- 
tion of  a  8tore*house  for  the  plaintiff's  Intestate,  the  particulars  whereof  are 
set  out  in  detail  therein.  It  is  only  necessary,  in  order  to  show  the  parties 
to  it  and  the  nature  of  the  obligations  respectively  entered  into,  to  set  out 
the  beginulng  and  concluding  words,  and  these  are  as  follows:  ** Articles  of 
agreement  made  and  entered  into  this  31st  day  of  March,  1882,  by  and  be- 
tween Henry  H.  Burwell,  Junior,  of  the  first  part,  of  the  county  of  Vance, 
X.  C,  and  Wm.  H.  Unthicum  and  James  B.  Ley,  trading  under  the  style  and 
firm  of  W.  H.  Linthicum  &  Co.,  at  Durham,  n!  C,  of  the  second  part,  wit- 
nesseth  that  the  said  >V.  H.  Linthicum  ^/0o.  agree  to  build  for  said  H.  H. 
Burwell,  Jr.,  in  the  town  of  Hendei'soa,  N.  C,  on  the  lot,"  etc.  The  conclud- 
ing words  are: 

"This  contract  to  be  in  full  force,  binding  on  both  parties,  unless  they  here- 
inafter agree  on  a  turnkey  job,  then  it  is  to  be  null  and  void;  otherwise  in 
full  force  and  effect.  As  witness  our  hands  and  seals  this  the  3d  day  of 
March,  1882.  H.  H.  Bubwell.  [Seal.] 

•*W.H.  Linthicum  &  Co.    [Seal.] 

"Witnesses:    Sol.  C.  Watkins. 
"E.  Hikes." 

The  complaint  assigns  violations  of  the  terms  of  the  contract  by  the  parties 
undertaking  the  work,  which  are  controverted  in  the  answer,  and  the  further 
defense  arising  from  the  lapse  of  time  since  the  completion  of  the  building 
of  more  than  three  years,-  and  the  interposing  bar  of  the  statute  of  limita- 
tions to  the  action.  Upon  the  trial  it  was  admitted  that  the  structure  was 
finished,  turned  over  to  the  plaintiff^s  intestate,  and  accepted  by  him  in  the 
summer  of  1883,  but  the  defects  therein  were  not  discovered  until  the  year 
1885.  The  court  intimated  an  opinion  that  the  cause  of  action  arose  at  the 
time  when  the  house  was  finished  and  received,  and  that  it  was  barred  by 
the  statute.  In  deference  thereto  the  plaintiff  submitted  to  a  nonsuit  and 
appealed,  presenting  the  sole  question  of  the  application  of  the  statutory  bar. 
'  The  rulings  of  this  court  are  decisive  of  the  character  of  the  instrument 
and  tlie  nature  of  the  obligation  which  it  imposes.  Wliile  beriring  the  seals 
of  the  parties,  it  is  a  covenant  as  to  the  intestate,  H.  H.  Burwell,  and  a  sim- 
ple unsealed  contract  as  to  the  other  party.  This  rule  is  settled  by  several 
adjudications  in  this  court.  In  Brovm  v.  Boatian,  6  Jones,  (N.  C.)  1,  which 
was  an  agreement  to  deliver  to  the  plaintiff  firm  of  Brown,  Brawley  &  Co.  100 
barrels  of  good  merchantile  flour,  and  after  the  words, "  witness  our  hands  and 
seals,"  etc.,  it  bore  the  signatures  thus:    "Brown,  Barbee  &  Co.    [Seal.] 

"David  Bostian.  [Seal.]" 

— In  the  body  of  the  instrument  are  found  the  words,  "said  Brown,  for  Brown, 
Brawley  So  Co.,  contracts  and  agrees,"  etc.,  and  Battle,  J.,  in  the  opinion 
says:  "It  is  true  that  in  the  body  of  the  instrument  the  contract  piirport<s  to 
be  made  between  John  L.  Brown,  for  the  plaintiffs  and  the  defendant,  and 
John  L.  Brown  for  the  plaintiffs  promises  to  pay  to  the  defendant  for  the 
fiour  upon  its  delivery.  Brown,  as  a  member  of  the  firm,  had  full  authority 
to  make  the  contract,  but  not  to  bind  the  partnership  by  a  seal.  Had  the  de- 
fendant performed  his  part  of  the  contract  by  the  delivery  of  the  flour,  he 
migiit  have  found  a  difficulty  in  suing  any  person  upon  this  written  agree- 
ment. He  could  not  have  maintained  an  action  upon  it  against  Brown  alone, 
because  it  was  not  signed  in  his  name;  nor  could  he  have  sued  the  partnership 
upon  it,  because  Brown*  was  not  authorized  to  put  their  seal  to  it.    The  de- 
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fendant  would  not,  however,  have  been  without  an  adeqnate  remedy,  as  be 
could  have  brought  an  action  against  them  for  goods  sold  and  delivered,  and 
used  the  written  instrument  as  evidence  of  the  price  and  items  of  payment." 
For  this  he  cites  Deliua  v.  Cawthornt  2  Dev.  90;  Osborne  v.  Mantifaoturinff 
Co.,  5  Jones,  (N.  C.)  177.  In  Fronebarger  v.  Henry,  6  Jones,  (N.  C.)  548, 
RxjFFiK,  J.,  declares  the  rule  of  the  common  law  to  be  *' that  one  partner  can- 
not bind  another  by  deed  by  virtue  of  his  authority,  as  partner  merely,  and  that 
an  instrument  like  this  [before  the  court]  is  the  deed  of  the  executing  party 
alone;"  and  he  questions  the  admissibility  of  the  instrument  as  "plenary  evi- 
dence of  a  debt  of  the  firm  on  any  consideration."  In  Fisher  v.  Pender,  7 
Jones,  (N.  C.)  483»  the  apparent  discrepancy  in  the  two  cases  is  explained  and 
removed  in. a  full  and  learned  discussion  of  the  doctrine,  and  the  conclusion 
reached,  announced  by  Battle,  J.,  in  these  terms:  "It  is  apparent  from  this 
case  [Elliot  v.  DavU,  2  Bos.  &  P.  338]  that  one  partner  may  bind  himself  by 
deed,  by  signing  it  in  the  name  of  the  partnership,  provided  he  seed  and  deliver 
it  as  his  own  (Ued  as  well  as  that  of  the  partthership,  and  he  will  be  bound  by 
the  instrument  though  the  other  partner  or  partners  will  not,  unless  he  had 
their  authority  under  seal  to  execute  for  them.  That  is  the  true  rule,  and  it 
is  in  accordance  with  the  well-established  principles  which  govern  the  exe- 
cution of  deeds."  The  same  principle  is  recognized  in  Osborne  v.  Mantifao- 
taring  Co.,  supra;  Taylor  y.  School  ComVtf,  5  Jones,  (N.  C.)98;  and  Holland 
V.  Clark,  67  N.  C.  104. 

The  agreement  shows  clearly  that  the  partnership  and  not  an  individual 
member  was  intended  to  be  bound,  and  it  was,  at  most,  if  effectual  at  all,  a 
parol  contract  of  the  firm,  and  subject  to  the  three-years  statutory  bar,  while 
the  obligation  of  the  plaintiff's  intestate  incurred  by  covenant  is  governed  by 
a  different  period  of  limitation;  and  tliere  is  no  inconsistency  in  this,  as  de- 
cided in  Davis  v.  Qolston,  8  Jones,  (N.  C.)  28.  The  appellant  seems  to  have 
claimed  the  benefit  of  subsection  9  of  section  155  of  the  Code,  which  provides 
for  relief  against  fraud  in  cases  theretofore  "solely  cognizable  in  a  court  of 
equity,"  in  which  the  cause  of  action  accrues  from  the  time  of  its  being  dis- 
covered. The  present  action  under  the  former  system  would  have  been  at 
law,  and  not  in  equity,  and  does  not  belong  to  the  class  mentioned  in  the  stat- 
ute. Blount  V.  Parker,  78  N.  C.  128,  and  cases  at  the  foot  of  the  section. 
There  is  no  error,  and  the  judgment  is  affirmed. 


(99  N.  C.  135) 

MoDaniel  o.  Allen  et  al. 
{Supreme  Court  of  North  Carolina^.    March  19, 1888.) 
1.  Replevht— Issues— Peomisb  bt  CLAiMAirr. 

Where  plaintiff  had  seized  the  crop  of  his  debtor,  which  one  of  the  defendants 
claimed,  the  plaintiff  cannot  show  that  defendant  promised  to  let  him  have  three 
bales  of  cotton  from  the  crop,  when  the  bales  had  not  been  identified  and  separated. 

d.  SiLME— JUBOMBNT— SURETIBS  ON  BOKD. 

Where,  in  a  replevin  suit,  judgment  is  rendered  for  the  claimant,  the  defendant 
is  not  entitled  to  Judgment  against  the  sureties  on  the  replevin  bond. 

Appeal  from  superior  court,  Jones  county;  Gonnor»  Judge. 

E.  G.  McDaniel,  plaintiff,  sued  Bobert  Allen,  defendant,  to  recover  certain 
personal  property  and  foreclose  a  lien  thereon.  J.  C.  Parker  and  J.  J.  Sim- 
mons interpleaded,  alleging  ownership  of  the  crops  seized.  Judgment  was 
rendered  for  the  plaintiff  for  a  portion  only  of  the  property  claimed*  and  plain- 
tiff appealed. 

8.  W.  Isler,  for  plaintiff.    Simmons  A  Manly ^  for  defendants. 

Davis,  J.    Civil  action  for  the  recovery  of  personal  property,  tried  before 
Connor,  J.,  at  March  term,  1887,  of  the  superior  court  of  Jones  county.    In 
January,  1883,  the  defendant  Allen  executed  to  the  plaintiff  an  agricultural 
v.5s.E.no.9 — 47 


Digitized  by 


Google 


738  fiOirrHEASTERN  BEPOBTEB.  [N.  C. 

Hen  on  the  crops  of  com,  cotton »  etc.,  to  be  raised  by  him  "during  the  year 
1883,  on  the  lands  of  J.  C.  Parker  or  elsewhere,"  to  secure  advancements  to 
the  amount  of  $800.  By  the  same  Instrament  there  was  also  conveyed  two 
horses,  a  buggy,  and  other  personal  property,  as  additional  security.  At  the 
same  time  J.  C.  Parker  wrote  to  the  plaintiff  as  follows:  "I  will  release  three 
bales  of  cotton  for  Bob,  to  pay  you  on  the  horse  he  bought  of  you ;  the  bales 
shall  weigh  500  each."  It  is  admitted  that"*  Bob"  meant  the  defendant  Allen. 
On  the  same  day  that  the  summons  was  issued  in  this  action,  the  plaintiff 
sued  out  claim  and  delivery  for  the  personal  property  mentioned  in  the  lien 
executed  to  him  by  the  defendant  Allen,  and  it  was  seized  by  the  sheriff.  The 
crop  was  replevied  by  tlie  defendant  Parker,  and  the  other  personal  property 
was  delivered  to  the  plaintiff.  After  the  complaint  was  filed,  the  defendants 
Parker  and  Simmons  were  permitted  to  interplead,  and  they  filed  an  answer, 
alleging  ownership  of  the  crops  in  themselves.  At  spring  term,  1887,  the 
plaintiff  filed  an  amended  complaint,  alleging  indebtedness  of  defendant  Al- 
len for  supplies  advanced  to  enable  him  to  make  a  crop  in  1883  on  tlie  lands 
of  the  defendant  Parker.  The  defendants  Parker  &  Simmons  also  filed  an 
amended  answer,  in  which  it  is  admitted  that  the  defendant  Parker  agreed  to 
release  his  claim  as  landlord  to  three  bales  of  cotton  to  be  raised  by  Allen,  to 
be  applied  to  the  payment  of  a  horse  sold  to  said  Allen  by  the  plaintiff,  but 
they  say  the  plaintiff  had  other  security  primarily  liable  for  said  debt,  which 
he  had  seized  and  sold,  and  purchased' himself,  and  which  should  be  so  ap- 
plied. The  plaintiff  introduced  as  evidence  the  lien,  which  also  included  the 
mortgage  of  personal  property,  the  paper  writing  by  Parker  releasing  three 
bales  of  cotton,  the  note  of  Allen  for  $300;  and  also  himself  as  witness,  to  show 
that  he  sold  to  "Allen  a  horse  and  buggy,"  and  took  the  note  for  8800,  and 
the  mortgage  and  release  from  Parker;  that  Allen  was  Parker's  tenant,  and 
used  the  horse  in  making  the  crop;  that  he  made  no  other  advancements;  that 
he  seized  and  sold  the  personal  property  for  $140;  and  that  Allen  owed  him 
$188  on  his  note;  that  more  than  three  bales  of  cotton  were  made  by  Allen, 
and  three  bales  were  worth  $142.  For  the  defendants  Parker  &  Simmons 
there  was  evidence  to  show  indebtedness  from  Allen  to  them  to  a  considera- 
ble amount,  which  was  a  lien  upon,  or  secured  by  a  moitgage  on,  the  crop. 
The  plaintiff  was  recalled  as  a  witness  and  offered  to  show  that  after  the  cot- 
ton was  seized  the  defendant  Parker  promised  that  he  should  have  three  bales 
of  cotton.  This  was  objected  to  by  the  defendants  as  irrelevant,  and  excluded 
by  the  court,  and  plaintiff  excepted.  The  following  issues  were  tendered  by 
the  plaintiff  and  assented  to  by  defendants:  "Is  the  plaintiff  the  owner  and 
entitled  to  the  possession  of  three  bales  of  cotton  of  the  crop,  if  made  by  Kob- 
ert  Allen  during  the  year  1883  on  the  lands  of  defendants?"  The  court  in- 
structed the  jury  that  upon  the  testimony  the  plaintiff  was  not  entitled  to  re- 
cover. The  plaintiff  excepted.  The  plaintiff  moved  for  judgment  against 
Robert  Allen  for  $188,  and  for  the  pei-somd  property  described  in  the  com- 
plaint; the  same  having  been  delivered  to  him,  the  plaintiff,  by  the  sheriff. 
This  judgment  was,  without  objection,  rendered.  The  plaintiff  then  moved 
for  judgment  against  the  sureties  on  the  undertaking  given  by  defendant. 
The  court  denied  this  motion,  because  it  was  conceded  that  the  plaintiff  had 
taken  possession  of  and  sold  the  property.  The  plaintiff  excepted.  The  court 
then  rendered  the  judgment  which  appears  in  the  record.  Plaintiff  appealed. 
The  first  exception  was  to  the  exclusion  of  the  evidence  of  the  plaintiff, 
offered  to  show  that  after  the  cotton  was  seized,  the  defendant  Parker  prom- 
ised that  he  should  have  three  bales  of  cotton.  This  is  not  an  action  against 
Parker  for  a  refusal  to  comply  with  a  contract  or  promise  to  deliver  three 
bales  of  cotton,  but  an  action  of  claim  and  delivery,  and  the  only  issue  pre- 
sented is  as  to  the  right  of  the  plaintiff  to  the  possession  of  "three  bales  of 
cotton  of  the  crop  made  by  Bob  Allen  during  the  year  1883  on  the  lands  of  the 
defendants."   If  Parker  had  agreed  to  deliver  three  bales  of  cotton  to  the 
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plaintiff  under  a  contract  of  sale,  or  if  he  had  conveyed  to  the  plaintiff,  by 
mortgage,  three  bales  of  cotton,  or  if,  as  was  proposed  to  be  shown  in  this 
csise,  he  bad  promised  that  the  plaintiff  should  have  three  bales  of  cotton,  it 
would  only  have  given  to  him  the  right  to  sue  for  the  value  of  three  bales  of 
cotton,  if  not  delivered.  There  were  no  specific  three  bales  of  cotton  identi- 
fied and  separated  or.  promised  to  him,  and  to  which  he  was  entitled  to  pos- 
session. To  entitle  him  to  claim  and  delivery^  the  cotton  must  be  Identified. 
This  has  been  well  settled  since  the  "buggy  case,"  Blakeleyy,  Patrick,  67 
N.  C.  40;  Atkinson  v.  Graves,  91  N.  C.  99,  and  cases  cited.  Concede  that,  as" 
against  Allen,  who  executed  the  agricultural  lien,  the  crop  to  be  raised  "dur- 
ing the  year  1883,  on  the  lands  of  J.  C.  Parker  or  elsewhere,"  was  suffi- 
ciently definite,  as  Insisted  by  the  plaintiff,  to  enable  him  to  maintain  claim 
and  delivery  against  Allen  for  the  crop  so  raised,  it  could  .give  no  such  right 
against  Parker  upon  his  alleged  promise  that  the  plaintiff  should  have  three 
bales  of  cotton.  As  against  him,  the  plaintiff  at  most  could  only  have  a  chose 
in  action,  and  it  was  in  this  view  only  that  the  case  of  Threadgill  v.  McLen- 
don,  76  N.  C.  24,  and  other  cases  cited  by  counsel  for  the  plaintiff,  were  ap- 
plicable. The  evidence  offered  was  properly  excluded  as  irrelevant  to  the 
issue. 

We  can  see  no  error  in  the  instruction  of  his  honor  that  upon  the  testimony 
the  plaintiff  was  not  entitled  to  recover,  nor  can  we  see  any  error  in  the  re- 
fusal of  the  court  to  give  judgment  against  the  sureties  on  the  undertaking 
given  by  the  defendant.  Only  the  crop  was  replevied  by  the  defendant  Parker, 
and  as  to  that  the  plaintiff  was  not  entitled  to  possession.  The  other  prop- 
erty had  been  delivered  to  the  plaintiff  and  sold  by  him.    There  is  no  error. 


^'^  N.   C.  16) 

Bryan  et  al.  o.  Morinq  et  ah 
(Supreme  Court  of  North  CanroUrui,    March  19, 1888.) 

1.  Appbal— Rbqui8IT£9— Tbanscrift. 

An  appeal  will  not  be  dismissed  because  the  clerk  of  the  lower  court  fails  to  trans- 
mit a  proper  transcript  under  Code  N.  C.  $  551,  especially  when  a  proper  transcript 
is  obtainable  before  the  case  will  stand  for  argument. 

2.  SJlMB. 

Under  rule  2  Sup.  Ct.  N.  C.  $  8,  providing  that  if  appellant  shall  fail  to  file  a  tran- 
script before  the  call  of  the  causes  from  the  district  from  which  it  comes  is  con- 
cluded during  the  week  appropriated  to  such  district,  a  motion  to  dismiss  will  lie; 
where  the  appeal  was  docKeted  before  the  motion  was  made,  and  after  such  week, 
the  motion  will  be  denied.    Following  Hughes  v.  Boone,  ante,  198. 

Appeal  from  superior  court,  Chatham  county. 
Motion  to  dismiss  an  appeaL 

Mebrimon,  J.  The  appeal  in  this  case  was  taken  at  the  last  October  term 
of  the  superior  court  of  the  county  of  Chatham,  but  it  was  not  sent  up  and 
docketed  in  this  court  until  the  10th  of  March,  too  late  to  stand  for  argument 
at  the  present  term,  as  it  would  have  done  if  it  had  been  brought  up  as  regu- 
larly, under  the  rule,  it  should  have  been,  and  docketed  **  within  the  tirst  eight 
days  of  the  term,  or  before  entering  on  the  call  of  cases  from  the  judicial  dis- 
trict to  which  the  case  belongs^"  As  it  was  not  thus  docketed,  the  appeal 
stands  continued  under  rule  2, 8  7.  After  the  appeal  had  been  docketed  here, 
the  appellees  exhibited  a  certificate  of  the  clerk  of  the  superior  court,  and 
moved  to  docket  and  dismiss  the  appeal,  as  they  insisted  they  might  do,  un- 
der section  8  of  the  rule  of  this  court  cited.  It  is  settled  that  this  motion  can- 
not be  allowed.  Barhee  v.  Qreen,  91  N.  C.  158;  Hughes  v.  Boone,  ante,  192, 
(decided  at  the  present  term.)  Why  the  appellants  failed  to  docket  their  ap- 
peal within  the  time  prescribed,  loesr  not  appear.  Such  delays  are  frequent, 
and  the  court  may  find  it  necessary  to  prescribe  a  remedy  against  them  by  pre- 
scribing an  appropriate  rule  of  practice.    The  appellees  also  moved  to  dismiss 
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the  appeal,  upon  the  ground  that  what  is  filed  as  a  transcript  of  the  record  of 
the  appeal  is  not  such  in  fact  or  in  contemplation  of  law.  It  must  be  con- 
ceded that  what  is  intended  to  be  a  transcript  of  record  is  very  defective;  but 
we  can  see  suflicientlj  from  what  the  clerk  recites  and  certifies  under  the  seal 
of  the  court,  that  an  action  was  tried  at  the  last  October  term  of  the  superior 
court  mentioned  above  before  the  judge  named.  As  the  transcript  of  the  rec- 
ord appeal's  at  present,  it  is  insufficient,  but  a  perfect  one  may  be  obtained  be- 
fore the  case  shall  stand  for  argument.  The  statute  (Code,  §  551)  provides 
that  "the  clerk,  on  receiving  a  copy  of  the  case  settled,  as  required  in  the  pre- 
ceding section,  shall  make  a  copy  of  the  judgment  roll  and  of  the  case,  and 
within  20  days  transmit  the  same,  duly  certified,  to  the  clerk  of  the  supreme 
court. "  It  seems  that  the  clerk  of  the  superior  court  has  been  remiss  in  trans- 
mitting a  proper  transcript  of  the  appeal  to  the  clerk  of  this  court  as  the  stat- 
ute directs,  and  it  is  manifest  that  he  misapprehends  what  such  a  transcript 
must  embrace,  and  as  well  the  form  of  it.  The  appellants  should  not  suffer 
on  this  account.  They,  however,  are  not  free  from  neglect;  they  should 
have  been  careful  to  give  their  appeal  prompt  attention.  We  take  occasion 
here  to  suggest  that  the  transcript  of  the  record  of  the  appeal  should  embrace 
only  so  much  of  the  record  of  the  action  in  the  superior  court  as  may  be  nec- 
essary to  present  the  questions  raised  by  the  assignments  of  error  for  the  de- 
cision of  this  court.  It  not  infrequently  happens  that  transcripts  come  here 
that  embrace  a  vast  deal  of  unnecessary  redundant  matter  which  multiplies 
the  costs  to  be  paid  by  the  parties,  and  unnecessarily  increases  the  labor  of 
counsel  and  the  court.  This  might  easily  be  obviated  by  a  careful  and  intel- 
ligent preparation  of  the  transcript  of  the  necessary  record  for  this  court. 
Sudderth  v.  McCombs^  67  N.  G.  853.  We  are  of  opinion  that  the  appellees 
fail  to  show  such  cause  as  entitles  them  to  have  their  motion  allowed.  Mo- 
tion denied. 


(99  N.  C.  65)  _  _  ^      ,         n 

MAOB  et  €U.  O.  GOMMISSIONEBS. 

(Supreme  Cowrt  of  North  Canrolina,    March  19, 1888.) 

1.  Taxation — ^Rbmedt  for  Erroneous  Lbvt— Injunotion. 

Under  Acts  N.  C.  1887,  c.  187.  S  84,  an  injunction  to  restrain  the  collection  of  taxes 
cannot  be  granted  except  in  tne  case  of  those  **  levied  or  assessed  for  an  illegal  or 
unauthorized  purpose.  ^  Following  Railroad  Co.  v.  Lewis,  cmte,  8d. 
8.  Bajcb. 

Under  Acts  N.  C.  1887,  c.  137,  $  84,  limiting  the  remedy  of  injunotion  to  restrain 
tax  levies  to  cases  where  the  levy  or  assessment  is  "for  an  illegal  or  unauthorized 
purpose, "  in  an  action  brought  to  restrain  the  collection  of  taxes,  the  constituent 
facta  necessary  to  constitute  and  show  the  alleged  **  illegal  or  unauthorized  purpose" 
must  be  alleged  in  the  pleading. 
8.  Bams. 

The  exception  to  the  limitation  in  this  statute  applies,  not  to  the  levy  or  illegal 
levy  of  the  taxes,  but  to  the  illegal  or  unauthorized  purpose  of  the  levy. 
4  Sams, 

The  prohibition  expressed  in  the  above  statute  extends  to  all  taxes,  however 
levied,  for  lawful  purposes. 

Appeal  from  superior  court,  Carteret  county;  Phii*ip8,  Judge. 
C  B.  Thomas  and  W.  R.  Allen^  for  plaintiffs.    C  R.  Marilyn  tor  defend- 
ants. 

Merrimon,  J.  This  action  is  brought  by  the  plaintiff,  in  behalf  of  him- 
self and  all  other  tax-payers,  etc.,  to  restrain  and  prevent  the  collection  of  cer- 
tain taxes,  which  are  alleged  in  the  complaint  to  be  in  excess  of  the  taxes 
allowed  by  the  constitution  and  laws  of  the  state  to  be  levied  for  state  and 
county  purposes;  and  it  is  further  so  alleged  that  such  taxes  in  excess  were 
levied  for  an  illegal  or  unauthorized  purpose.  The  answer  denies  that  the 
taxes  complained  of  are  illegal,  and  that  the  same  are  'Mevied  for  an  illegal  or 
unauthorized  purpose.**    A  restraining  order  was  granted  by  a  judge  at 
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chambers,  but  afterwards,  upon  hearing  a  motion  for  an  injunction,  pending 
the  action  until  the  hearing  upon  the  merits,  the  restraining  order  was  dis- 
allowed, and  the  motion  was  denied.  From  the  judgment  in  this  respect  the 
plaintiffs  appealed  to  this  court. 

The  tax  levy  complained  of  was  for  the  ordinary  county  purposes  of  the 
county  of  Carteret,  and  we  are  unable  to  distinguish  this  case  from  that  ot 
Railroad  Co.  v.  LewU^  ante,  82,  (decided  at  the  present  term,)  in  which  the 
statute  (Acts  1887,  c.  137,  §  84)  is  construed  and  applied;  and  it  is  held  that 
an  injunction  to  restrain  the  collection  of  taxes  cannot  be  granted,  except  to 
restrain  the  collection  of  taxes  "levied  or  assigned  for  an  illegal  or  unauthor- 
ized purpose."    That  case  is  directly  in  point,  and  must  be  decisive  of  this. 

It  is  alleged  in  the  complaint,  in  general  terms,  that  the  taxes,  the  collec- 
tion of  which  is  sought  to  be  restrained,  were  "levied  for  an  illegal  or  un- 
authorized purpose;"  but  this  is  wholly  insufficient.  The  constituent  facts 
necessary  to  constitute  and  show  the  alleged  "illegal  or  unauthorized  purpose" 
must  be  alleged  in  the  pleading,  so  that  the  court  can  see  from  it  what  the 
purpose  is,  and  determine  its  character.  The  facts  being  alleged,  it  is  the 
province  of  the  court  to  determine  whether  or  not  the  purpose  is  "illegal  or 
unauthorized." 

The  learned  counsel  for  the  appellant  contended  on  the  argument  that  it  ap- 
pears from  the  pleadings  that  the  tax  levy  was  in  excess  of  the  limitations 
prescribed  by  the  constitution,  and  that  .the  exceptive  words — "except  such 
tax  or  the  part  thereof  enjoined  be  levied  or  assessed  for  an  illegal  or  un- 
authorized purpose" — of  the  statute  above  cited  are  broad  enough  to  embrace, 
and  do  embrace,  all  taxes  levied  in  excess  of  the  constitutional  limitation,  or 
in  any  way  illegally  levied.  This  interpretation  cannot  be  allowed.  It  would 
practically  render  the  statute  nugatory.  It  is  seldom  that  the  collection  of 
taxes  is  resisted  upon  grounds  other  than  that  the  levy  of  the  same  was  in 
some  way  illegal.  The  exceptive  words  apply,  not  to  the  levy,  or  illegal  levy, 
of  the  taxes,  but  to  the  "illegal  or  unauthorized  purpose**  of  the  levy.  The 
collection  of  taxes  shall  not  be  interfered  with  by  injunction,  unless  the  pur^ 
pose  of  the  same  be  "illegal  or  unauthorized." 

.In  Worth  v.  Commissioners,  Winst.  Eq.  70,  this  court  expressed  some  doubt 
as  to  the  authority  of  a  court  of  equity  to  restrain  the  collection  of  state  and 
county  taxes  by  injunction.  The  legislature,  acting  no  doubt  upon  the  doubt 
thus  expressed,  expressly  provided  by  statute,  (Acts  1865,  c.  32,  §  1,)  "that  the 
writ  of  injunction  shall  be  allowed  under  the  usual  rules,  in  all  cases,  against 
the  collection  of  so  much  of  said  taxes  (public  taxes)  as  may  appear  to  have 
been  illegally  i mposed  or  assessed. "  The  authority  thus  conferred  upon  courts 
of  equity  was  general  and  comprehensive,  and  was  freely  exercised  until  the 
enactment  first  above  cited,  which  provides,  broadly,  that  "no injunction  shall 
be  granted  by  any  court  or  judge  in  this  state  to  restrain  the  collection  of  any 
tax,  or  any  part  thereof,  hereafter  levied,  nor  to  restrain  the  sale  of  any  prop- 
erty for  the  non-payment  of  any  such  tax,  except  such  tax,  or  the  part  thereof 
enjoined,  be  levied  or  assessed  for  an  illegal  or  unauthorized  purpose,"  etc. 
Plainly  this  prohibition  extends  to  all  taxes,  however  levied,  for  lawful  pur- 
poses; the  general  purpose  being  to  prevent  the  interference  of  the  courts  by 
injunction  with  the  collection  of  such  taxes.  The  power  of  the  government 
to  raise  revenue  promptly  and  without  lawful  interference  is  very  great,  and 
its  continued  wants  and  necessities  that  require  money  to  meet  them  are  cor- 
respondingly great.  It  is  deemed  better  that  the  individual  tax-payer  shall 
suffer. occasional  temporary  inconvenience  than  that  the  administration  of 
government  shall  be  impeded  or  embarrassed  to  the  general  detriment  of  the 
people,  and  this  is  the  more  tolerable  when  a  means  is  provided,  as  is  done 
by  the  statute  last  mentioned,  whereby  unlawful  exactions  shall  be  returned 
to  the  tax-payer.  But  such  restrictions  upon  the  authority  of  the  courts  is 
not  absolute.    It  frequently  happens,  especially  of  late  years,  that  taxes  are 
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levied  for  particular  purposes,  and  the  legality  of  tb^e  is  sometimes  very 
questionable.  When  taxes  are  levied  for  such  Illegal  purposes,  the  courts  may 
interfere  to  prevent  the  collection  of  them  by  injunction,  the  reason  for  the 
exception  as  to  them  being  that  such  limited  interference  will  not  likely  ma- 
terially prevent  the  collection  of  the  public  revenues.  It  is  not  probable  that 
taxes  will  be  levied  for  illegal  or  unauthorized  purposes. 

It  was  argued  by  the  counsel  for  the  appellant  that  the  words,  *' levied  for 
an  illegal  or  unauthorized  purpose,"  as  used  in  the  eighty-fifth  section  of  the 
statute  first  above  cited,  tends  to  support  his  contention  that  if  the  tax  levy 
was  illegal  the  court  might  grant  relief  by  injunction.  This  is  a  misappre- 
hension. The  words,  as  there  employed,  are  intended  to  enable  the  tax-payer 
to  have  returned  to  him  the  money  he  may  have  paid  in  discharge  of  taxes 
'* levied  for  an  illegal  or  unauthorized  purpose."  It  might  be  that  a  tax-payer 
would  not,  for  some  reason,  invoke  the  interference  of  the  court  in  such  a 
case,  and  would  pay  the  taxes  demanded  from  him  for  such  purpose.  If  so, 
the  money  so  paid  shall  be  returned  to  him  upon  proper  application,  as  in  other 
cases  provided  for  in  the  statute.    Judgment  affirmed. 


(99  N.  c.  69) 

Matthews. et  al.  o.  Spell,  Sheriff,  et  oZ. 
(Supreme  Court  of  North  Carolina.    March  19, 1888.) 

Taxation— Remedy  for  Erbombous  Levt— Injihiction. 

YHiere  the  oomplaint  alleged  that  certain  taxes  wete  iUegal  and  meeallj  levied, 
but  did  not  allege  that  they  were  ^levied  or  assessed  for  an  illegal  ana  unauthor- 
ized purpose, "  the  court  below  had  no  authority  to  issue  an  injunction  to  restrain 
the  levying  of  such  taxes.  FoUowing  Railroad  Co.  v.  Lewis^  ante^  82,  and  Mace 
V.  Commissioners,  ante^  740. 

Appeal  from  superior  court,  Sampson  county;  Philips,  Judge. 

Suit  to  restrain  collection  of  taxes  brought  by  Mathews  and  others,  plain- 
tiffs and  appellants,  against  Spell,  sheriff  of  Sampson  county,  and  the  board  of 
commissioners  of  Sampson  county,  defendants  and  appellees. 

Geo.  Davis,  for  plaintiffs.  W.  R.  Allen  and  W.  8.  Thomson^  for  defend- 
ants. 

• 

Merbihon,  J.  The  plaintiffs  are  tax-payers  of  Clinton  township,  in  the 
county  of  Sampson,  and  they  bring  this  action  to  restrain  and  prevent  by  in- 
junction the  collection  of  certain  taxes  levied  by  the  defendant  commissioners 
of  that  county,  and  about  to  be  collected  by  the  defendant  sheriff  thereof,  al- 
leged, for  sundry  causes  stated  in  the  complaint,  to  be  illegal  and  to  have  been 
illegally  levied.  A  judge  at  chambers  granted  an  injunction  pending  the 
action  until  t!ie  hearing  upon  its  merits,  and  the  defendants,  having  excepted, 
appealed  to  this  court. 

It  is  alleged  in  the  complaint  that  the  taxes  complained  of  were,  for  nu- 
merous causes  stated,  levied  illegally,  but  it  is  not  alleged  or  contended  that 
they  were  'Mevied  or  assessed  for  an  illegal  or  unauthorized  purpose."  In- 
deed, so  far  as  appears,  the  purpose  was  a  proper  and  lawful  one.  The  court, 
therefore,  had  no  authority  to  grant  relief  by  injunction,  as  has  been  expressly 
decided  in  Baihoad  Co.  v.  Lewis,  ante,  82,  and  Mace  v.  Commissioners, 
ante,  740,  decided  at  the  present  term.  The  case  is  in  all  material  respects 
like,  and  must  be  governed  by,  those  cases.  There  is  error  in  that  the  court 
granted  the  injunction.  Let  this  opinion  be  certified  to  the  superior  court,  to 
the  end  that  further  proceedings  may  be  had  in  the  action  according  to  law. 
It  is  so  ordered. 
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(99  N.  C.  157) 

Feck  v.  Makking,  Sheriff. 
{Supreme  Court  of  North  CaroUna,    Haroh  10, 1888.) 

1.  Bhbbiff— Fajiadbb  to  Sell  Pbofbbtt  Lbvibd  qh— DxvaNSB  or  Pbopxbtt  m  THnts 
Person— EviDENOK. 

Defendant,  a  sheriff,  levied  upon  some  properly  under  plaintiff's  ezecutioa,  bat. 
instead  of  selling  it,  turned  It  over  to  a  bank.  The  execution  debtor  testified  that 
the  propertiy  was  his.  Defendant  Introduoed  a  bill  of  sale,  absolute  in  form,  to 
the  Dank,  which  the  execution  debtor  admitted  he  had  executed.  Plaintiff  then 
asked  witness  "what  was  the  purpose  and  object  of  giving  said  bill  of  sale.** 
Heldy  that  the  question  was  properly  admitted ;  the  witness  having  a  right  to  ex- 
plain the  apparent  contradiction  between  his  statement  and  the  bill  of  sale. 

9.  Sajcb. 

Defendant,  a  sheriff,  attempted  to  justify  an  omission  to  sell  some  property  under 
a  levv  made  under  plamtiff's  execution  bv  showing  that  the  execution  debtors  had 
sold  it.  Held,  that  it  was  competent  to  show  the  relation  which  the  execution  debt- 
ors bore  to  the  property,  by  showing  their  continuous  possession  up  to  the  time  of 
the  levy,  and  that  they,  and  not  the  party  to  whom  it  was  alleged  to  have  been  sold, 
gave  it  in  to  the  revenue  officers,  and  paid  the  taxes. 

8.  Same. 

Defendant,  a  sheriff,  attempted  to  justify  omission  to  sell  some  property,  on  which 
he  had  levied  under  plaintiff  ^s  execution,  by  showing  that  it  had  been  sold  to  a  bank. 
The  execution  debtors  admitted  that  a  bill  of  sale  had  been  given,  but  claimed  that 
it  was  to  secure  a  loan,  and  one  of  them  testified  that  they  regularly  received  no- 
tices from  the  bank  to  pay  interest  thereon.  Held^  that  such  evidence  is  not  hear^ 
say,  and  was  properly  admitted. 

Appeal  from  superior  court,  ITew  Hanover  county;  Philips,  Judge. 

Action  by  Geo.  A,  Peck  against  S.  H.  Manning,  sheriff  of  New  Hanover 
county,  for  failure  to  sell  property  levied  on  by  him.  Judgment  for  plain- 
tiff, and  defendant  appeals. 

/.  D.  Bellamy  and  W.  S.  Thomson,  for  plaintiff.  2>.  L.  RusseU^  for  de- 
fendant. 

DA^as,  J.  Civil  action  tried  before  Philips,  J.,  at  fall  term,  1887,  of  the 
superior  court  of  New  Hanover.  It  is  alleged  and  admitted  that  the  defend- 
ant is  sheriff  of  New  Hanover  county,  and  as  such  had  in  his  hands  execu- 
tions against  W.  E.  Davis  and  W.  B.Davis,  partners  trading  as  W.  E.  Davis 
&  Son;  that  by  virtue  of  said  executions  he  levied  on  and  seized  certain  prop- 
erty in  the  possession  of  the  defendants  in  said  executions  and  advertised  it  to 
be  sold  to  satisfy  the  same;  that  thereafter,  without  selling  the  said  property, 
and  without  notice  to  defendant,  he  delivered  it  to  the  First  National  Bank,  re- 
leased the  levy,  and  returned  the  executions  unsatisfied.  This  action  is  brought 
to  recover  damages  for  the  alleged  wrongful  and  unlawful  action  of  the  de- 
fendant in  releasing  said  property  without  satisfying  the  executions.  Two  is- 
sues were  submitted:  (1)  Was  the  property  levied  on  by  the  defendant  the 
property  of  W.  E.  Davis  &  Son,  at  the  time  of  said  levy?  (2)  What  was  the 
value  of  the  property  so  levied  on  at  the  date  of  said  levy?  On  tlie  trial  the 
plaintiff  offered  as  a  witness  W.  B.  Davis,  one  of  the  defendants  in  the  exe- 
cutions referred  to,  who  testified  that  the  property  levied  on  was  the  property 
of  W.  E.  Davis  &  Son.  The  plaintiff  then  turned  the  witness  over  to  the  de- 
fendant's  counsel,  who  began  to  cross-examine  him,  and  asked  him  if  he  (wit- 
ness) would  swear  that  the  property  levied  on  was  the  property  of  \v.  E. 
Davis  &  Son.  Witness  answered  that  "he  would,  and  did  do  so. "  Whereupon 
defendant  introduced  and  put  in  evidence  a  bill  of  sale  absolute  in  form,  pur- 
porting to  have  been  signed  by  W.  E.  Davis,  and  by  the  witness  W.  B.  Davis, 
comprising  the  said  firm  of  W.  E.  Davis  &  Son,  and  asked  witness  if  he  made 
that  bill  of  sale.  To  which  the  witness  answered  that  he  did,  and  drew  it 
himself,  and  that  "he  gave  that  as  security  for  a  loan  of  $400  borrowed  by  him 
from  the  First  National  Bank,  the  party  to  whom  it  was  made."  Upon  direct 
re-examination,  plaintiff  asked  witness  "what  was  the  purpose  and  object  of 
giving  said  bill  of  sale. "    Defendant  objected  "  because  the  bill  of  sale  canH  be 
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attacked  collaterally."  The  court  allowed  the  question,  and  the  defendant  ex- 
cepted. Witness  answered:  "I  went  to  Burruss,  president  of  the  bank,  and 
asked  him  to  loan  me  some  money.  He  asked  me  what  security  I  could  give 
him.  I  told  him  all  that  I  had  was  this  propeity,  and  he  consented  to  let  me 
have  it.  I  told  him  I  had  a  blank  bill  of  sale  and  would  draw  it  up.  I  went 
off,  and  returned  with  it.  Paid  1  per  cent,  a  month  for  the  money;  borrowed 
it  for  60  or  90  days.  I  was  in  need  of  the  money,— much  embarrassed.  I 
kept  the  property  in  my  possession  from  then,  and  before  that,  up  to  the  time 
the  sheriff  took  it  under  the  levy  in  1885.  We  listed  it  in  our  name  for  tax- 
ation in  1883  and  1884,  and  also  insured  it  in  our  name.  At  tlie  time  father 
signed  the  bill  of  sale  I  told  him  1  had  borrowed  the  money  under  the  arrange- 
ments detailed  above,  and  that  we  were  giving  this  as  security."  Plaintifl 
then  offered  in  evidence  the  original  sworn  tax  returns  for  the  year  1883  or 
1884  of  the  First  National  Bank.  Defendant  objected.  The  court  asked 
plaintiff^s  counsel  what  was  the  object  in  Introducing  it.  Plaintiff's  counsel 
stated  that  as  the  First  National  Bank  had  set  up  a  bill  of  sale  for  said  prop- 
erty, which  had  been  put  in  evidence  by  the  defendant's  counsel,  that  these 
tax  returns  were  offered  as  some  evidence  to  show  that  the  bank  did  not  claim 
the  property  as  its  own  during  said  years,  and  did  not  list  it  for  taxation,  and 
also  in  corroboration  of  the  witness  Davis.  W.  E.  Davis  was  recalled  as  a 
witness,  and  testified,  without  objection :  *^  1  never  made  any  agreement  to  pay 
$4.00  a  month  for  the  rent  of  the  property,  I  received  notification  from  the 
bank  to  come  around  and  pay  the  interest  on  $400  every  tliree  months  in  ad- 
vance, which  we  did  pay  for  over  two  years."  After  which  W.  B.  Davis 
was  then  recalled  by  plaintiff,  who  testified  that  the  arrangements  for  borrow- 
ing the  money  were  made  before  Larkins  came  in;  never  paid  four  dollars  a 
month  for  rent  of  the  property.  "We  got  several  notices  from  the  bank  to 
come  around  and  pay  the  interest  on  this  loan,  which  we  did  pay."  Defend- 
ant's counsel  stated  that  he  objected  to  this  last  evidence.  Court  allowed  the 
testimony,  and  defendant  excepted.  The  first  issue  was  answered,  *'Ycs." 
The  second  was  answered,  "$325. "  For  the  admission  of  the  testimony  above 
allowed  by  the  court  defendant  moved  for  a  new  trial.  Motion  overruled*  and 
judgment  given  for  plaintiff.     Appeal  by  defendant. 

The  first  exception  was  as  to  the  admissibility  of  the  question  asked  the 
witness  Davis,  as  to  the  purpose  and  object  of  giving  the  bill  of  sale.  It  had 
been  introduced  by  the  defendant  himself,  and  the  witness  Davis  was  exam- 
ined in  relation  thereto  with  the  manifest  purpose,  as  the  examination  shows, 
of  contradicting  his  statement  that  the  property  at  the  time  of  the  levy  be- 
longed to  Davis  &  Son. 

It  is  conceded  that  the  property,  when  levied  on  by  the  sheriff,  was  in  the 
possession  of  Davis  &  Son,  (the  defendants  in  the  executions,)  and  when  it 
was  sought  to  impeach  the  witness  on  cross-examination,  by  asking  him  if  he 
had  not  made  the  bill  of  sale  to  the  bank,  he  had  aright  to  explain,  if  he  could, 
the  apparent  contradiction  between  the  statement  made  on  his  examination 
in  chief  and  the  bill  of  sale  which  he  himself  was  called  on  to  prove,  and  it 
was  competent  for  the  plaintiff  in  this  action  to  inquire  into  the  real  nature 
of  the  transaction,  and  to  show  that  the  bill  of  sale,  though  absolute  on  its 
face,  was  intended  as  a  security,  and  void  as  against  his  judgment.  However 
it  might  be  in  a  controversy  between  the  bank  and  Davis,  as  between  the 
plaintiff  and  defendant  in  this  action  it  was  competent  to  show  by  parol  that 
the  bill  of  sale  was  not  absolute,  but  only  intended  as  a  security.  This,  we 
think,  has  been  the  law — certainly  since  Gregory  v.  Perkins^  4  Dev.  50;  Duk&f 
v.  Jones,  6  Jones,  (N.  C.)  14. 

As  showing  the  true  character  of  the  relations  which  the  defendants  in  the 
executions  bore  to  the  property,  it  was  also  competent  to  show  their  continu- 
ous possession  of  it  up  to  the  time  of  the  levy,  and  that  they  had  listed  it  for 
taxation,  and  had  paid  the  taxes;  and  that  the  bank,  in. which  the  defendant 
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alleged  the  title  to  be,  did  not  give  it  in  for  taxation;  and  for  this  purpose  the 
tax  returns  were  admissible.  Austin  y.  King,  97  N.  C.  339, 2  S.  E.  Rep.  678. 
This  disposes  of  the  second  exception. 

The  third  exception  is  to  the  statement  of  W.B.  Davis  in  regard  to  the  no- 
tices  received  from  the  bank  to  pay  interest.  W.  E.  Davis  had  previously 
testified  without  objection  to  the  same  fact,  and  we  cannot  see  how  the  noti- 
fication by  the  bank  that  interest  was  due,  and  the  payment  of  the  interest 
upon  such  notification,  can  be  considered  as  a  mere  declaration  of  the  bank, 
and  therefore  inadmissible  as  "hearsay"  evidence,  as  insisted  by  counsel.  Tlie 
notification  was  an  incident;  the  material  part  was  the  payment  of  the  inter* 
est,  and  that  was  competent.    There  is  no  error. 


(?a  N.  C.  202)  ~ 

MgNeal  Pipe  &  Foundby  Co.  o.  Howland  et  aL 

(Supreme  dmrt  of  North  Carolina.    March  19, 1888.) 

L  Removal  op  Caused— Act  of  March  S,  1887— Citizenship. 

Under  the  act  of  con&nresB.  March  8, 1875,  as  amended  March  8, 1887,  S  1,  it  is  pro- 
vided that  to  confer  original  jurisdiction  on  the  circuit  courts  oi  the  United  States 
the  action  shidl  be  brought  only  in  the  district  of  either  the  plaintiff  or  defendant; 
under  section  3  it  is  provided  that  suits  of  which  they  are  given  jurisdiction  by  the 
preceding  section  may  be  removed  from  state  courts  to  the  United  States  circuit 
courts.  An  action  was  brought  by  a  non-resident,  against  a  non-resident  and  a  resi- 
dent, in  the  state  court.  The  non-resident  defendant  alone  applied  for  a  removal 
of  the  cause  to  the  United  States  circuit  court  of  the  district  in  which  the  suit  was 
brought.  Held  that,  as  the  result  of  the  removal  would  be  to  bring  before  the 
United  States  circuit  court  a  cause  which  could  not  have  originated  there,  the  appli- 
cation was  properly  refused. 

Appeal  from  superior  court,  Durham  county;  James  H.  Merrimon,  Judge. 

Application  of  A.  H.  Howland,  a  defendant  in  an  action  against  himself 
and  the  Durham  Water  Company,  by  the  Foundry  Company  of  New  Jersey, 
for  removal  to  the  United  States  circuit  court.  Application  denied,  and  de> 
fendant  Howland  appeals. 

/.  W.  Himdale,  for  plaintiff.    W.  W.  Fuller,  for  defendant. 

Smith,  C.  J.  The  action  is  upon  a  contract  entered  into  between  the  plain- 
tiff, a  corporation  formed  under  the  laws  of  the  state  of  New  Jersey,  and  the 
defendant  A.  H.  Howland,  a  citizen  and  resident  of  the  state  of  Massachusetts, 
to  recover  damages  for  the  breach  thereof  in  the  non-payment  of  goods  sold 
and  delivered,  and  is  prosecuted  against  the  other  defendant,  the  Durham 
Water  Company,  a  corporation  created  and  acting  under  the  laws  of  this  state, 
to  establish  and  enforce  a  lien  therefor  upon  the  property  of  the  latter.  The 
complaint  was  fileii  at  fall  term,  1887,  of  the  superior  court  at  Durham,  to 
which  the  summons  was  returned,  and  separate  answers  of  the  defendants  put 
in,  purporting  to  be  at  that  term,  while  the  verification  of  each  was  made 
after  its  expiration  in  November.  The  defendant  Howland,  alleged  to  owe 
the  plaintiff  for  goods  delivered  under  the  contract  in  more  than  $20,p00,  ap- 
plied by  petition,  (when  filed  does  not  appear,  but  which  was  passed  on  and 
denied  at  January  term  afterwards,)  asking  for  the  removal  of  the  cause  to 
the  circuit  court  of  the  United  States  for  the  Western  district  of  North  Caro- 
lina, under  the  several  acts  of  congress.  The  plaintiff  resisted  the  application 
for  removal,  contending  that  a  case  for  removal  by  the  said  Howland  was  not 
presented  in  the  record,  for  these  reasons:  *^ First,  because  his  petition  and 
bond  were  not  filed  in  apt  time;  secondly,  because  the  bond  did  not  conform 
to  the  requirements  of  the  act  of  congress,  in  that  it  was  not  conditioned  to 
provide  for  the  payment  of  costs  in  the  United  States  court;  thirdly,  because 
the  pleadings  did  not  show  a  severable  controversy  such  as  was  provided  for 
in  the  act  of  congress  of  1887;  fourthly,  because  defendant  Howland  being  a 
citizen  and  resident  of  the  state  of  Massachusetts,  and  not  being  an  inhabi- 
tant of  the  Western  district  of  North  Carolina,  and  the  plaintiff  being  a  citizen 
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and  resident  of  the  state  of  New  Jersey,  and  as  therefore  the  United  States 
circuit  court  would  not  have  jurisdiction  of  a  suit  originally  brought  in  that 
court,  it  would  not  have  jurisdiction  of  this  cause  when  removed,  and  on  that 
account  the  motion  to  remove  should  be  refused."  The  defendant  offered  to 
file  an  additional  bond,  or  to  amend  the  present  one  in  any  particular  neces- 
sary. The  court  being  of  opinion  that  no  order  of  the  state  court  was  neces- 
sary to  the  removal  of  the  cause,  if  it  were  a  proper  case  for  removal;  and  be- 
ing further  of  opinion  that  the  bond  was  insuH^cient,  and  if^  had  no  power  to 
allow  an  amendment  thereto  or  a  new  bond  to  be  filed,  and  that  in  the  suit  in 
which  defendant's  petition  was  filed  there  is  not  "a  controversy  which  is 
wholly  between  citizens  of  different  stites,"  and  that  the  circuit  court  of  the 
United  States  would  have  no  jurisdiction  of  the  action,—  declined  to  nwike  the 
order  allowing  defendant  Howland  to  file  a  new  bond  or  to  amend  the  bond  on 
file,  and  also  declined  to  make  an  order  removing  the  action  to  the  circuit  court. 
Defendant  Howland  excepted  to  the  court's  refusal,  to  aUow  a  new  bond  to  be 
filed  or  an  amendment  to  the  one  on  file,  and  to  the  refusal  of  the  court  to 
order  the  removal  of  the  action  to  the  circuit  court  of  the  United  States,  and 
appealed  to  the  supreme  court.  Notice  of  appeal  waived.  The  bond  was  in 
form  as  follows: 

"Know  all  men  by  these  presents,  that  we,  A.  H.  Howland,  as  principal,  and 
S.  W.  Holman,  as  surety,  are  held  and  firmly  bound  unto  the  MoNeal  Pipe  & 
Foundry  Company  in  the  penal  sum  of  two  hundred  and  fifty  dollars,  lawful 
money  of  the  United  States,  for  the  payment  of  which,  well  and  truly  to  be 
made,  we  bind  ourselves,  jointly  and  severally,  firmly  by  these  presents.  The 
condition  of  this  bond  is  such  that  if  said  A.  H.  Howland  shall  enter  and  file, 
or  cause  to  be  filed,  in  the  next  circuit  court  of  the  United  States  for  the  West- 
ern district  of  North  Carolina,  on  the  first  day  of  its  session,  copies  of  all  pro- 
cess, pleadings,  and  deposition  testimony  and  other  proceedings  in  a  certain 
suit  now  pending  in  the  superior  court  of  Durham  county,  state  of  Noith 
Carolina,  in  which  the  McNeal  Pipe  &  Foundry  Company  is  plaintiff,  and  said 
A.  H.  Howland  and  the  Durhaifi  Water  Company  are  defendants,  aud  shall  do 
such  other  appropriate  acts  as,  by  act  of  congress  in  that  behalf,  are  required 
to  be  done  upon  the  removal  of  such  suit  from  said  state  court  into  the  said 
United  States  court,  then  this  obligation  io  be  void,  otherwise  of  force. 

"^ Dated  this  23d  day  qf  November,  1887.  A.  H.  Howland, 

"By  W.W.  Fuller. 
«S.  W.  Holman. 

The  act  of  congress  approved  on  March  3, 1887,  and  amendatory  of  that  of 
March  3, 1875,  makes  important  changes  in  the  law  which  authorizes  the  trans- 
fer of  causes  pending  in  a  state  court  to  the  United  States  circuit  court  for 
trial.  It  confines  the  right  to  apply  for  and  obtain  a  removal  to  non-resident 
defendants,  the  plaintiff  having  elected  to  bring  his  action  in  the  jurisdiction 
of  a  state  court.  The  sum  in  controversy  must  be  more  than  $2,000,  instead  of 
$500,  the  former  limit,  exclusive  of  interest  and  costs.  The  application  must 
be  made  at  or  b^ore  the  time  when  (under  the  law  of  rules  of  the  state  court) 
the  defendant  is  required  to  answer  or  pleaid.  A  bond  properly  secured  must 
be  entered  into,  for  filing  a  copy  of  the  record  in  thecircuit  court  on  the  first 
day  of  its  next  sitting,  "and  for  paying  all  costs  that  may  be  awarded,  if  said 
court  shall  hold  that  the  suit  was  wrongfully  removed,  "etc.  The  first  section 
of  the  amending  statute  provides  moreover  that,  in  order  to  the  exercise  of 
original  jurisdiction,  the  action  "shall  be  brought  only  in  the  district  of  either 
the  plaintiff  or  the  defendant, "  and  in  the  recent  case  of  County  qf  Tuba  v. 
Mining  Co.,  32  Fed.  Hep.  183,  decided  in  the  United  States  circuit  court. 
Northern  district  California,  in  August  last,  it  is  held,  Mr.  Justice  Field  and 
the  circuit  and  district  judges  concurring  in  the  opinion,  that  under  the  sec- 
ond section  no  cause  can  be  removed  of  which  the  circuit  court  would  not 
have  had  original  cognizance.    While  it  is  true  that  the  present  suit  is  brought 
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in  a  disfirict  whmre  one  of  the  defendants  resides  who  is  content  to  let  it  re- 
main, the  other  defendant,  who  seeks  another  jurisdiction,  is  a  citizen  and 
resident  of  another  state,  and  if  there  were  a  several  controversy  between 
them,  and  it  could  be  severed  and  removed,  the  anomalous  result  would  follow 
that  a  cause  would  be  then  constituted  which  could  not  have  originated  in 
that  court  in  that  form.  The  principle  of  the  ruling  in  the  case  cited  seems 
to  apply  to  the  present  proposed  removal,  and  with  the  sanction  of  such  high 
authority  agreeing  with  our  own  reading  of  the  enactment,  and  it9  general 
scope  and  policy,  we  must  sustain  the  ruling  of  the  court  below. 

We  pretermit  passing  upon  the  other  grounds  of  objection  to  the  transfer 
of  the  cause,  to- wit:  That  the  application  was  not  made  at  the  first  term  of 
the  court  as  of  which  the  pleadings  are  filed;  the  want  of  a  divei*sity  in  the 
controversies  between  the  plaintiff!  and  defendants;  their  connection  and  de- 
pendence, so  that  the  presence  of  each  in  the  one  action  is  necessary  to  a  full 
determination  of  the  cause;  the  absence  of  any  provision  in  the  bond  for  pay- 
ment of  costs, — all  of  which  have  great  force, — ^since  it  is  sufficient  to  say  the 
cause  was  not  in  law  removable.  It  may  be  observed  that  no  order  0/ removal 
was  necessary,  since  a  compliance  with  the  prescribed  conditions  effected  a 
removal,  and  all  required  of  the  state  court  was  to  suspend  all  further  proceed- 
ings, unless  thereafter  the  case  should  be  remanded  by  the  circuit  to  the  state 
court,  for  a  resumption  of  jurisdiction.  We  therefore  consider  the  appeal  be- 
fore us  to  be  from  the  ruling  of  the  judge  to  proceed  in  the  cause.  Fitzgerald 
V.  Allman,  82  N.  C.  492.  As  to  what  are  separable  controversies,  see  Ayres  v. 
Wiatmll,  112  U.  S.  187, 5  Sup.  Ct.  Rep.  90;  Railroad  Co.  v.  Wilson,  114  U.  S. 
60, 5  Sup.  Ct.  Rep.  738;  Railroad  Co,  v.  Ide,  114  U.  S.  52,  5  Sup.  a.  Rep.  736; 
Putnam  v.  Ingraham,  114  U.S.  57,  5  Sup. Ct.  Rep.  746;  Railroad  Co.  v.  Wil- 
son,  114  U.  S.  60.  6  Sup.  Ct.  Rep.  738. 

There  is  no  error.    Judgment  affirmed. 


(99  N.   C.  110)  „  X      1  A 

Hackney  et  aU  t>.  Arrinoton. 
(Supreme  Court  of  North  Carotina,    March  19, 1888.) 

BlXECUnON—SUPPLBMENTAKT  PROCEEDINGS— APFID A VFT  FOR — CODE  N.  C.  §  488. 

An  affidavit  by  a  judgment  creditor  that  his  judgment  debtor  has  property  which 
he  unlawfully  refuses  to  apply  to  the  satisfaction  of  the  judgment,  without  neg- 
ativing the  existence  of  known  property  liable  to  execution,  is  not  sufficient  to  en- 
title the  creditor  to  an  order  for  an  examination  of  the  judgment  debtor  concerning 
his  property,  under  Code  N.  C.  §  488,  cl.  2,  providing:  for  supplementary  proceedings 
after  the  issuing  of  an  execution. 

Appeal  from  superior  court,  "Wake  county;  Shipp,  Judge. 
Battle  c&  Mordtcal,  for  plaintifls  and  appellants.    Spier  Whitaker,  for  de- 
fendant and  appellee. 

Smith,  0.  J.  The  plaintiffs  having  recovered  judgment  before  a  justice  of 
the  peace,  in  order  to  sue  out  supplementary  proceedings  for  its  enforcement 
against  the  debtor  offered  an  affidavit  in  the  following  terms:  **T.  J.  Hack- 
ney, being  duly  sworn,  says:  (1)  That  on  Kovember  19j  1887,  a  judgment 
was  duly  rendered  by  M.  B.  Barbee,  a  justice  of  the  peace  in  Wake  county,  in 
the  above-entitled  action,  in  favor  of  plaintiff  and  against  the  defendant,  for 
the  sum  of  S252.38,  with  interest  on  $165  thereof  at  eight  per  cent,  per  an- 
num, from  November  19,  1887,  until  paid,  and  for  costs.  (2)  That  on  De- 
cember 21,  1887,  the  transcript  of  said  judgment  was  filed  in  the  office  of* the 
clerk  of  the  superior  court  of  Wake  county,  as  appears  on  record  on  Judg- 
ment Dopket  Ko.  6,  at  page  122  of  the  record  of  said  court,  and  on  said  day  an 
execution  duly  issued  from  said  court  for  the  collection  of  said  judgment,  and 
said  execution  is  now  in  the  hands  of  the  sheriff  of  Wake  county.  (3)  That 
said  judgment  debtor,  Arrington,  resides  in  Wake  county,  and  has  property 
wlilch  she  unlawfully  refuses  to  apply  towards  the  satisfaction  of  said  judg- 
ment; that  at term,  1887,  of  the  superior  court  of  Vance  county,  the 
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said  Arrington  recovered  a  judgment  for  the  sum  of  89*247,  with  interest,  in 
the  action  pending  in  said  court  entitled  Pa  We  Arrington  v.  W,  N,  Arring- 
ton et  al,i  which  judgment  and  recovery  she  refuses  to  apply  to  the  payment 
of  the  judgment  in  favor  of  said  Hackney  Bros.,  plaintiffs  in  this  proceeding. 
(4)  That  ainant  is  one  of  the  plaintiffs  in  said  action  of  Hackney  Bros.  v. 
Pattie  Arrington.  (5)  That  there  are  no  other  proceedings  supplementary 
to  execution  pending  against  said  Pattie  Arrington,  to  the  best  of  affiant's  in- 
formation and  belief." 

The  order  for  the  examination  of  the  debtor  having  been  issued,  and  the 
hearing  been  resumed  before  the  clerk,  December  13,  1887,  the  defendant's 
counsel  moved  to  vacate  the  order  on  the  ground  of  insufficiency  of  the  aflida- 
vit  upon  which  it  was  made,  and,  the  motion  being  denied,  the  defendant  ap- 
pealed to  the  judge.  The  examination  thereupon  proceeded,  and  the  follow- 
ing interrogatory  was  propound^-d:  "What  property  have  you,  real  or  per- 
sonal, or  both,  other  than  that  set  apart  to  you,  or  to  which  you  are  entitled, 
as  homestead  or  personal  property  exemption  ? "  The  witness  declined  to  make 
answer,  for  the  reason  that,  until  the  ruling  upon  the  subject-matter  of  the 
appeal,  the  examination  must  be  suspended  in  order  to  await  the  result, 
whereupon  a  continuance  was  ordered  until  December  29th,  and  meanwhile  the 
restraining  order,  forbidding  the  debtor  "to  pay,  receive,  transfer,  dispose  of,  or 
in  any  way  interfere  with,  her  property  not  exempt  from  execution,"  kept  in 
force;  and  from  this  ruling  the  defendant  again  appealed.  Upon  the  hearing 
before  the  judge  he  declared  the  affidavit  essentially  defective,  and  the  motion 
to  dismiss  ought  to  have  been  sustained,  and  from  this  judgment  the  plain- 
tiffs prosecute  an  appeal  to  this  court;  so  that  the  only  inquiry  to  be  here  made 
is  as  to  the  sufficiency  of  the  plaintiffs'  affidavit  to  support  the  order  for  an 
examination  of  the  defendant. 

In  construing  the  provisions  of  the  Code  of  Civil  Procedure,  g  488  and  fol- 
lowing, in  the  light  of  the  previous  practice  which  they  were  intended  to  su- 
persede, RoDMAK,  J.,  speaking  on  behalf  of  the  court,  says:  "We  think  the 
purpose  of  the  Code  was  to  give  those  remedies  to  a  plaintiff  only  in  case  the 
defendant  had  no  knownproperty  liable  to  execution. "  MoKeithan  v.  Walker^ 
66  N.  C.  95.  In  Hutchinaon  v.  Symons,  67  N.  C.  156,  equally  explicit  and 
almost  the  same  language  is  used  by  Pearson,  C.  J.:  "The  court  holds  that 
the  purpose  of  the  Code  was  to  give  supplemental  proceedings  only  in  case  the 
debtor  has  no  property  liable  to  execution,  or  to  what  is  of  the  nature  of  an 
execution^  yiz.,  proceeding  to  enforce  its  sale."  In  Weiller  v.  Lawrence^  81 
N.  C.  65,  DiLLARD,  J.,  uses  this  language:  "It  was  moved  to  dismiss  upon 
the  ground  that  the  affidavit  of  the  plaintiff  was  insufficient  to  warrant  the 
order  of  examination,  in  that,  while  it  negatived  property  in  the  defendant 
liable  to  execution,  it  did  not  negative  theeocistence  of  equitable  interest  which 
could  he  reached  by  proceedings  to  enforce  a  sale  in  the  nature  of  an  execur 
tion.  It  was  certainly  necessary  that  the  affidavit  should  be  thus  definite,  as 
decided  by  this  court  in  McKeithan  v.  Walker^  66  N.  C.  95.  and  Hutchinson 
V.  SymonSf  67  X.  C.  156."  The  same  doctrine  is  reiterated  and  put  in  a  more 
precise  form  in  Hinsdale  v.  SiTiclair,  83  N.  C.  838,  wherein  the  judge  last 
mentioned  says  "that,  to  authorize  the  grant  of  an  order  of  examination, 
these  three  facts  must  be  made  to  appear  by  affidavit  or  otherwise,  to- wit: 
the  want  of  known  property  liable  to  execution,  which  is  proved  by  the  sher- 
iff.*s  return  of  *  unsatisfied;  *  the  non-existence  of  any  equitable  estate  in  land 
within  the  lien  of  the  judgment;  and  the  existence  of  property,  choses  in  «ic- 
tion,  and  things  of  value,  unaffected  by  any  lien,  and  incapable  of  levy." 
And  again,  in  reiteration,  it  is  declared  with  emphasis  in  Magruder  v.  8hd- 
ton,  98  N.  C.  545,  4  S.  E.  Rep.  141,  that  the  construction  of  the  statute  must 
now  be  deemed  "settled"  and  at  rest. 

The  appellant's  counsel  rely  upon  the  amendment  introduced  in  the  Code, 
which  annexes  to  the  second  paragraph  of  section  488,  at  its  close,  these  words: 
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''And  the  Jadgment  creditor  shall  be  entitled  to  the  order  of  examination  an- 
derthis  subdivision,  and  under  subdivision  one,  although  the  jadgment  debtor 
may  have  an  equitable  estate  in  land,  subject  to  the  lien  of  the  judgment,  or 
may  have  choses  in  action  or  things  of  value  unaffected  by  the  lien  of  the 
judgment,  and  incapable  of  levy."  This  addition,  it  is  contended,  was  made 
to  remove  the  necessity  of  any  averment  or  proof  of  the  debtor^s  possessing 
property  exposM  to  execution,  preliminary  to  his  undergoing  examination. 
In  reference  to  the  extent  and  effect  of  this  legislative  change  in  the  statute,  • 
we  remark:  (1)  The  very  words  of  the  section  preceding  are  re-enacted  in 
the  Code  in  the  form  in  which  they  appear  in  the  Code  of  Civil  Procedure, 
and  this  with  the  construction  given  to  it  by  the  court.  (2)  There  is  noth- 
ing in  the  amendment  dispensing  with  the  allegation  of  the  non-existence,  so 
far  as  known,  of  property  which  could  be  subjected  to  execution.  (8)  In 
the  absence  of  any  evidence  of  a  purpose  to  open  the  way  to  this  examina- 
tion into  the  financial  resources  of  the  debtor,  when  he  had  ample  visible 
property  to  meet  the  demand,  and  the  kind  of  remedy  sought  was  wholly  un- 
necessary, it  can  hardly  be  supposed  that  such  a  result  was  intended,  or  it 
would  have  been  clearly  expressed,  and  not  left  to  a  strained  inference.  (4) 
In  the  cases  referred  to,  one  of  the  conditions  of  relief  mentioned  is  an  aver- 
ment negativing  the  debtor's  having  any  equitable  estate  in  land  subject  to  a 
judgment  lien,  yet  not  salable  ander  execution,  and  the  amendment  expressly 
applies  to  this,  and  dispenses  with  the  averment.  (5)  The  other  kinds  of 
property  described,  the  possession  of  which  must  not  obstruct  the  remedy,  are 
such  as  are  ''unaffected  by  the  lien  of  the  judgment,  and  incapable  of  levy." 
In  Hutchinson  v.  Symons,  supra,  the  chief  justice,  after  the  sentence  we  have 
already  extracted  from  the  opinion,  proceeds  to  say:  "And  so,  if  the  debtor 
has  property  on  which  the  creditor  has  acquired  a  lien,  it  must  be  shown  either 
by  a  sale  of  the  property,  or  by  affidavit,  that  the  property  is  insufficient  in 
value  to  satisfy  the  debt;  otherwise  the  application  for  supplemental  proceed- 
ings has  no  sufficient  ground  to  rest  on,  for  it  does  not  appear  that  the  debt 
will  not  be  made  out  of  the  property  bound  by  the  execution,  and  so  a  resort 
to  the  extraordinary  procee()ings  is  not  shown  to  be  necessary."  And  so,  one 
of  the  essential  averments  in  Hinsdale  v.  Sinclair,  alre'ady  recited,  is  declared 
to  be  "the  non-existence  of  any  equitable  estates  in  lands  within  the  lien  of 
the  judgment." 

Now,  it  is  plain  that  the  effect  of  the  change  brought  about  is  to  dispense 
with  any  allegation  that  there  was  no  such  trust-estate  or  interest  in  the  debtor 
as  is  specified,  and  to  extend  it  to  other  classes  of  property  when  nol'ten  at- 
taches, and  which  the  officer  cannot  sell  in  order  to  the  payment  of  execution  in 
his  hands.  But  it  is  nowhere  indicated  that  it  was  the  intent  of  the  additional 
enactment  to  permit  a  creditor  to  have  direct  resort  to  the  redress  given  upon 
an  affidavit  that  the  debtor  "has  property  which  he  unjustly  refuses  to  apply 
towards  the  satisfaction  of  the  judgment  against  him,"  when  there  was  ample 
property,  real  and  personal,  which  could  be  appropriated  by  a  sale  under  ex- 
ecution to  the  plaintiff's  demand,  and  to  reverse  the  repealed  rulings  of  this 
court  upon  the  point.  If  such  a  purpose  e)cisted,  (and  the  result  would  be  a 
very  radioed  change  in  the  law  if  it  did,)  it  was  quite  easy  to  give  it  expression, 
while  the  language  used, — very  particular  in  its  terms, — says  nothing  which 
can  fairly  warrant  such  a  deduction,  and  we  cannot  assent  to  the  argument 
that  makes  it.  The  general  reasoning  that  has  led  to  the  ruling  by  which  the 
statute  is  cpnstrued,  and  its  true  meaning  arri\'ed  at,  is  based  upon  the  pre- 
vious analogous  practice  that  prevailed  in  the  courts  of  equity,  and  in  order  to 
its  conformity  thereto,  of  which,  in  the  language  of  Dillard,  J.,  it  is  "in  part 
a  substitute;"  and  this  will  appear  by  reference  to  Frost  v.  Reynolds,  ^Ired, 
Eq.  494;  Kirkpatrick  v.  Means,  5  Ired.  Eq.  220;  Wheeler  Y.Taylor,  6  Ired. 
£q.  225;  and  other  cases.  The  ruling  of  the  judge  mubt  therefore  be  affirmed, 
and  it  is  so  adjudged. 
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Taylor  et  ux.  v.  Seaboard  &  B.  B.  Co. 

{Supreme  C&wrt  cf  N(nih  Carolina.    March  19, 1888.) 

Cabbisba— Op  Passengbrs— Conditions  of  Carriage— Waivsr. 

In  an  action  against  a  railroad  for  expulsion  froni  a  train,  it  appeared  thai  plain- 
tiffs purchased  hmited  tickets  to  Old  Point,  Va.,  and  return;  that  such  tickets,  foi 
the  return  trip,  were  not  signed  and  stamped,  in  accordance  wit^i  their  conditions, 
at  Old  Point,  by  the  company's  agent  there,  but  by  a  party  at  Norfolk,  Va.  Held, 
that  evidence  tj^at  such  party  was  an  authorised  agent  of  defendant  was  admissible 
to  show  a  waiver  of  such  condition. 

Appeal  from  superior  court.  New  Hanover  county;  Philips,  Judge. 

Action  by  John  Taylor,  and  Dora  Taylor,  his  wife,  against  the  Seaboard 
&  Boanoke  liailroad  Company,  to  recover  damages  for  thfir  expulsion  from 
a  train  of  defendant.     Judgment  for  defendant,  and  plaintiffs  appeal. 

D.  L.  KusaelU  tor  plaiutllfs.    T.  W,  Strange,  for  defendant. 

Mekrimon,  J.  This  case  embraces  two  actions,  consolidated  by  order  of 
the  court.  The  plaintiffs  respecti  vely  brought  theirs  to  recover  damages  from 
the  defendant,  occasioned  by  their  wrongful  expulsion  from  one  of  the  pas- 
senger cars  of  the  defendant,  by  its  agents,  while  regularly  carrying  passen- 
gers over  its  road  from  Portsmouth,  in  the  state  of  Virginia,  to  Weldon,  In 
this  state.  The  following  is  a  copy  of  so  much  of  the  case  stated  on  appeal 
as  is  necessary  to  a  proper  understanding  of  the  opinion  of  the  court.  On  the 
trial  the  plaintiff  John  Taylor  was  then  introduced  as  a  witness  in  behalf  of 
plaintiffs,  who  testified  that  lie  and  his  wife  purchased  at  Wilmington,  N.  C, 
at  a  price  less  than  the  regular  fare  from  Wilmington,  N.  C,  to  Old  Point, 
Va.,  and  return,  two  certain  tickets,  which  were  shown  to  witness,  identi- 
fied, and  put  in  evidence,  one  of  said  tickets  being  signed  by  himself,  and  the 
other  by  iiis  wife.  Plaintiff  further  testified  that  in  buying  said  tickets  he 
and  his  wife  did  not  expect  or  \ntend  to  stop  at  Old  Point,  Va.,  but  to  go 
directly  by  there  to  New  York,  intending  to  purchase  at  Old  Point  or  Nor- 
folk, Va.,  other  tickets  to  New  York.  That  plaintiffs  stopped  a  day  in  Nor- 
folk, and  did  not  go  to  Old  Point  at  ail,  being  ii/formed  by  a  fellow -passenger 
that  they  could  have  their  tickets  stamped  at  Norfolk  instead  of  Old  Point;  by 
his  advice  they  applied  to  a  person  appearing  to  be  a  ticket  agent  or  purser  on 
board  one  of  the  steam-boats  of  the  Bay  Line,  which  was  then  lying  in  Nor- 
folk, to  have  said  tickets  stamped;  that  said  person  examined  the  tickets,  and 
signed  and  stamped  them,  and  caused  plaintiffs  to  sign  tJieir  names  on  the 
back  of  their  respective  tickets,  as  appears  by  the  ticket  hereto  attached;  that 
plaintiffs  left  Norfolk  by  another  route,  known  as  the  Cape  Charles  route,  for 
New  York,  and  came  back  from  New  York  by  the  same  route,  and  did  not 
go  to  Old  Point,  Va.,  ac  all.  Plaintiff  further  testified  that  upon  his  return 
the  conductor  on  board  the  train  of  tlie  defendant,  after  leaving  Portsmouth, 
refused  to  receive  the  tickets  of  himself  and  wife  because  they  were  not  prop- 
erly stamped,  and  demanded  the  regular  fare  from  Portsmouth  to  Weldon, 
which  was  paid  by  plaintiff.  Plaintiffs  then  offered  to  prove  tliat  the  person 
wiio  signed  and  stamped  the  tickets  at  Norfolk  was  the  authorized  agent  of 
the  defendant.  Defendant  objected,  and  the  court  sustained  the  objection. 
The  plaintiffs  put  in  evidence  the  "tickets"  mentioned,  held  by  each,  wliich 
were  precisely  similar,  except  as  to  the  name  of  the  holder.  The  following  is 
a  copy  of  one  of  their  tickets,  and  the  indoi-sements  thereon: 
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WUHMTON  k  WELDON  BAIL  ROAD  Ca 


Good  for  Oii«  C^ntiiiuoiis  First 
€la»«  Pa«Mi9«   t« 

OLD  POINT,  YA.,  AND  REIURN 


As  per  Coupons  attached. 
Stamped. 


When  offldallj 


SUBJECT  TO  THE  FOLLOWING  CONDITIONS. 

Harins  pnrchatied  this  ticket  at  a  reduced  rate, 
I  do,  in  conftideration  thereot  agree  to  be  bound 
by  and  comply  with  the  following  condlUone  in 
respect  thereto.    The  trip  from  point  ol  sale  bereol 

to  point  of  destination  snail  be  made  within 

di^s  from  the  date  of  issue  stamped  hereon.   The 
return  trip  irom  point  of  departure  to  point  of 

destination  shail  be  made  withla days  ttom. 

date  of  departare,  such  date  to  be  stamped  on 
the  return  checks,  which  shall  be  preeeuted  to  the 
Agent  at  OuD  I'OI.NT,  VA..for  that  purpose,  and 
until  such  date  is  stamped  thereon,  such  cnecks 
cannot  be  used.  This  ticket  and  tiie  checks  at- 
tached are  not  assignable,  and  will  be  good  only 
in  the  hands  and  for  the  transportation  uf  the 
original  p  urchaser.  The  original  purchaser  hereof 
muMt  be  iden tided  as  such  by  a  signature  to  be 
made  hereon.  In  the  presence  of  and  witnessed  by 
said  agent,  who  shall  determine  whether  such  sig> 
nature  is  genuine  by  comparing  the  same  with  the 
signatu re  of  such  purcnaser  hereto  attached .  1  his 
ticket  aiui  aU  chedss  attachtd  shall  be  used  in  ctn\fuinniiy 
%Diih  the  above  conditione  prior  to  date  punched  irfmar- 
oin,  and  in  any  event  shaU  be  void  on  arid  after  that  date. 
This  ticket  and  checks  attached  sha.rbe  void  un- 
less the  foregoing  conditions  are  complied  with. 
This  licket  is  void  unless  officially  stamped  and 
dated.  This  Company  assumes  no  risk  on  bag- 
gage except  for  wearing  apparel,  and  limits  its  r.^ 
spODsibility  to  One  Hundred  Dollars  in  value;  all 
baggage  exceeding  that  value  will  be  at  the  risk 
of  the  owner  unless  taken  by  special  contract. 
Siffnatun,  D.  TAYLOR. 
Witnett,  B.  B.  BRANCH. 

T.  M.  KMERSOX, 

Oenl  Passenger  Agent, 


s; 


t- 1 


WUmlngton  A  Weldon  Rail  Road  Go. 
One  First  Class  Passage 

WELDON 

TO 

Statioii  stamped  on  Back. 

This  Check  Is  not  good  if  detached. 


OLD   »OINT  VA..  A\D  RETURN. 
W.  Jb  W.,  S.  A  R..  B.;  S.  P.  Co. 
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The  court  being  of  opinion  that  the  plaintiffs  could  not  recover,  they  suN 
tered  a  judgment  of  nonsuit,  and  appealed  to  this  court. 

The  counsel  for  the  appellee  contended  on  the  argument  before  us,  and  it 
may  be  here  conceded  to  be  so,  that  the  "tickets*'  put  in  evidence  on  the  trial 
eaci)  embodied  a  contract  in  writing  between  the  holder  thereof  and  the  de- 
fendant. The  latter  and  the  holder  of  the  ticket  each  had  the  right  to  insist 
upon  a  strict  observance  of  every  material  stipulation,  provision,  and  require- 
ment contained  in  it.  Particularly,  for  the  present  purpose,  the  defendant 
had  the  right  to  require  that  the  plaintiffs  should  each  be  present  in  person 
and  respectively  present  to  its  proper  agent,  at  Old  Point,  in  Virginia,  his  or 
her  ticket,  afid  identify  himself  or  herself  as  the  original  holder  thereof  by 
writing  his  or  her  name  thereon,  and  having  the  return  "check"  stamped  as 
in  the  check  provided,  which  the  plaintiff  did  not  do.  But  the  contract  being 
a  simple  contract  in  writing,  it  was  competent  for  the  defendant,  at  any  time 
after  it  wiis  made,  and  before  any  particular  provision  of  it  had  been  complied 
with,  to  waive  a  compliance  with  the  same  on  the  part  of  the  plaintiffs  by  a 
subsequent  verbal  agreement,  one  not  in  writing.  It  is  true  that  a  simple 
contract,  completely  reduced  to  writing,  cannot  be  contradicted,  changed,  or 
modified  by  parol  evidence  of  what  was  said  and  done  by  the  parties  to  it  at 
the  time  it  was  made:  because  the  parties  agreed  to  put  the  contract  in  writ- 
ing, and  to  make  the  writing  part  and  evidence  thereof.  The  very  purpose 
of  the  writing  is  to  render  the  agreement  more  certain,  and  to  exclude  parol 
evidence  of  it.  Nevertheless,  by  the  rules  of  the  common  law,  it  is  competent 
for  the  parties  to  a  simple  contract  in  writing,  before  any  breach  of  its  pro- 
visions, either  altogether  to  waive,  dissolve,  or  abandon  it,  or  to  add  to,  change, 
or  modify  it,  or  vary  or  qualify  its  terms,  and  thus  make  it  a  new  one,  which 
must,  in  such  case,  be  proved,  partly  by  tlie  written,  and  partly  by  the  sub- 
sequent unwritten,  parol  contract,  which  has  thus  been  incorporated  into  and 
made  pai't  of  the  original  one.  The  reason  for  this  seems  to  be  that  simple 
contracts,  whether  written  or  otherwise,  are  of  the  same  dignity  in  contem- 
plation of  law,  and  therefore  the  written  may  be  changed,  modified,  or  waived, 
in  whole  or  in  part,  by  a  subsequent  unwritten  one,  express  or  implied. 
Smith,  Cont.  (X,)  105,  and  notes;  7  Wait,  Act.  A  Def.  344,  362.  The  plain- 
tiffs did  not  contend  on  the  trial  that  the  "tickets"  referred  to  did  not  cor- 
rectly express  the  contract  between  them  respectively  and  the  defendant;  as 
of  the  time  they  were  issued,  but  that  subsequently  the  defendant,  through 
its  properly  authorized  agent,  agreed  to  waive  and  did  waive  so  much  of  each 
contract — "ticket" — in  writing  as  required  the  plaintiffs  to  appear  personally 
before  the  defendant's  agent  at.Old  Point,  in  Virginia,  and  there  produce  the 
tickets,  and  identify  themselves  respectively,  as  the  original  holders  of  them, 
by  writing  each  his  and  her  name  on  their  tickets  respectively,  and  having 
the  return  checks  attached  to  them  stamped  as  required.  It  was  competent 
for  the  defendant  to  waive  such  requirement  in  writing  or  by  parol  agree- 
ment, and  it  was  likewise  competent  for  the  plaintiffs  to  prove  such  agree- 
ment of  waiver  by  parol.  The  evidence  produced  and  received  on  the  tria! 
tended  to  prove  such  agreement;  that  the  defendant's  agent,  or  a  person  rep- 
resenting himself  ^o  be  its  properly  authorized  agent,  at  Nor/oik,  and  not  at 
Old  Point,  identified  the  plaintiffs  in  the  proper  connection,  and  did  there 
what  the  defendant  might  have  required  to  be  done  at  Old  Pointy  to  give  the 
"tickets"  effect  for  the  return  trip.  The  plaintiffs  further  "offered  to  prove 
that  the  person  who  signed  and  stamped  the  tickets  at  Norfolk  was  the  au- 
thorized agent  of  the  defendant;"  that  is,  fairly  interpreting  the  record,  au- 
thorized to  do  what  he  purported  and  undertook  to  do.  Upon  objection,  the 
30urt  refused  to  allow  the  plaintiffs  to  produce  such  evidence.  We  thi nk  it  was 
fairly  pertinent,  and  competent,  and  should  have  been  received.  As  it  was  not, 
the  plaintiffs  are  entitled  to  a  new  trial,  and  we  so  adjudge.  To  that  end  let 
this  opinion  be  certified  to  the  superior  court  according  to  law.  It  is  so  ordered. 
v.5s,E.no.9— 48 
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Heatheblt  9.  Fabmebs*  Bank  of  Fhillifpi  et  aX. 

(aupreme  Court  of  Appeals  of  West  Virgifnia.    February  25, 1888.) 

1.  CoKTRACTS— Construction— Pakol  Etidbncb. 

If  the  language  of  a  written  agreement  is  on  its  face  ambiguous^  the  court  will 
look  at  the  surrounding  circumstances,  at  the  situation  of  the  uarties.  and  the  sub- 
iect-mattcr  of  the  contract,  and  at  acts  done  by  the  parties  unaer  it,  for  aid  in  giv- 
ing a  construction  to  its  language,  but  not  to  the  verbal  declaration  of  the  parties.* 
8.  Same— Construction— CoNsiDBRATioN  as  a  Whole. 

The  whole  of  such  a  contract  should  be  oonsidered  in  determining  the  meaning  of 
any  or  all  its  parts. 
6.  Injunction— To  Rxstrain  Collection  or  Judgment ^Uncbbtaintt  of  Ahouhv 
Due. 

Where  an  injunction  has  been  awarded  to  stay  the  collection  of  a  judgment,  and 
it  appears  from  the  answer  of  the  defendant  that  there  is  a  considerable  sum  in  his 
hands,  which  he  has  agreed  to  apply  as  a  credit  on  such  judgment,  and  it  is  uncertain 
what  is  the  amount  which  he  ought,  under  an  agreement  into  which  he  has  entered, 
to  credit  on  such  judgment,  the  court  ought  not  to  dissolve  the  injimction  till  it 
has  ascertained,  by  sending  the  cause  to  a  commissioner  if  necessary,  the  amount 
of  the  credit  which  should  be  so  given  in  such  judgmentb 
{SylUOms  by  the  Court) 
Appeal  from  circuit  court,  Barbour  county. 

The  facts  appearing  from  the  pleadings  in  this  cause  out  of  which  this  suit 
arose  are  these :  The  Farmers'  Bank  of  Philllppi  obtained  a  judgment  against 
J.  W.  Talbot,  John  F.  Woodford,  James  £.  Heatherly,  Henry  A.  Gale,  James 
M.  Woodford,  James  W.  Robinson,  and  A.  T.  Daniels  in  the  circuit  court  of 
Barbour,  on  February  1,  1886,  for  ^1,781.80,  with  interest  from  January  80, 
1886,  and  costs  amounting  to  63.95.  James  M.  Woodford  was  insolvent.  He 
owned  a  considerable  amount  of  property,  both  real  and  personal,  but  owed 
much  more  than  the  property  was  worth,  and  numerous  judgments  had  been 
obtained  against  him.  The  Farmers'  Hank  of  Pliillippi  had  obtained  against 
him,  prior  to  March  27,  1886,  six  other  judgments,  which  aggregated  in 
amount,  including  interest  to  that  day  and  costs,  ^,170.82.  No  executions 
were  issued  prior  to  March  27,  1886,  on  any  of  these  judgments  in  favor 
of  Farmers'  Bank  of  Philllppi.  There  was,  however,  then  in  the  hands  of 
constables  or  other  ofScers,  executions  on  six  other  judgments,  obtained  by 
oth^r  persons  against  James  M.  Woodford.  These  judgments  amounted  with 
interest  to  March  27,  1886,  and  costs,  to  $2,536.17.  James  M.  Woodford 
owned  then  a  house  and  lot  in  Phillippi,  Barbour  county,  worth  about  $1,000, 
and  262  acres  of  land  in  said  county,  worth  about  $6,500.  But  this  real  es* 
tate,  worth  about  $7,500,  was  at  that  time  incumbered  by  liens  far  exceeding 
its  value.  These  liens,  excluding  the  judgments  of  the  Bank  of  Phillippi 
against  him,  which  then  aggregated  about  $6,081,  amounted,  exclusive  of  in- 
terest and  costs,  to  $8,859.80.  He  owned,  in  addition  to  this  property,  a  stock 
of  store  goods  in  Phillippi,  sixteen  head  of  cattle  and  two  horses,  and  a  num- 
ber of  notes  and  accounts  against  sundry  persons  for  goods  which  had  been 
purchased  of  him  at  this^store.  The  stock  of  goods  at  prime  cost  were  worth 
about  $3,200;  there  being  a  slight  diversity  in  the  statement  of  different 
parties  as  to  their  cost  price.  The  horaes  and  cattle  were  worth  about  $650. 
The  Bank  of  Phillippi  was  also  Insolvent  at  that  time,  and  its  affairs  were 
being  .settled  up  by  George  W.  Gale,  Jr.,  its  cashier,  and  Charles  F.  Teter, 
These  being  the  surrounding  circumstances  when  this  contract  was  made,  on 
March  27,  1886,  by  James  M.  Woodford,  and  C.  F.  Teter  and  G.  W.  Gale,  Jr., 
trustees  of  said  bank,  and  it  was  duly  acknowledged  at  once,  and  recorded  in 
the  £lerk's  office  of  Barbour  county.     The  contract  was  as  follows: 

"This  contract,  made  and  entered  into  this  27th  day  of  March,  1886,  between 
James  M.  Woodford,  of  the  tirst  part,  and  Charles  F.  Teter  and  G.  W.  Gale, 

^  Respecting  the  admissibility  of  parol  testimony  to  explain  a  latent  ambiguity  in  a 
wiU,  deed,  or  other  instrument,  see  Decker  v.  Decker,  (HI.)  13  N.  £.  Bep.  750,  and  note. 
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Jr.,  trustees  for  the  Farmers*  Bank  of  Pbillippi,  of  the  second  part,  witness- 
eth,  that  for  and  iu  consideration  of  the  preiuises  hereinafter  stated  the  said 
James  M.  Woodford  has  this  day  sold,  assigned,  transferred,  and  delivered 
unto  the  said  Teter  and  Gale,  trustees  as  aforesaid,  the  following  property, 
to- wit:  The  stock  of  store  goods  now  in  the  store-house  of  G.  A.  Byser,  in  the 
town  of  PhillippJ,  consisting  of  dry  goods,  notions,  hardware,  queen's-ware, 
drugs,  etc.  Said  goods  shall  be  invoiced  on  next  Monday,  and  the  amount 
and  value  of  said  goods  shall  be  ascertained  at  prime  costs,  which  is  the 
amount  said  Teter  and  Gale,  trustees  as  aforesaid,  agree  to  pay  to  said  Wood- 
ford for  said  goods.  Also  the  notes,  accounts,  and  books  of  account  pertain- 
ing to  said  store.  But  said  Woodford  is  to  settle  said  accounts  with  the  cus- 
tomers of  said  store,  and  collect  the  money  due  thereon,  or  to  take  notes  for 
the  amounts  due  for  said  accounts,  payable  to  the  said  Farmei*s'  Bank,  and, 
when  money  is  collected  on  said  accounts  by  said  Woodford,  the  same  shall 
be  paid  over  to  said  bank.  Also  six  head  of  four-year-old  steers  at  $50  per 
head,  and  ten  head  of  two-year-old  steers  and  heifers  at  $20  per  head.  Said 
Woodford  shidl  feed  and  pasture  said  cattle  until  they  are  sold  by  said  bank, 
or  its  trustees  or  agents,  free  of  charge.  Also  two  head  of  horses  for  $150. 
For  which  Said  property  the  said  Farmers'  Bank,  acting  by  and  through  its 
said  trustees,  agrees  to  assume  and  pay  off. and  discharge  all  execution  liens 
that  are  at  this  time  outst^mding  in  the  hands  of  the  sheriff  or  any  constable 
of  this  county,  which  shall  be  paid  in  full.  Next,  said  bank,  acting  as  afore- 
said, shall  pay  itself  all  judgments  and  debts  and  liabilities  due  from  said 
Woodford  to'  said  bank.  The  balance  that  may  be  coming  to  said  Woodford, 
after  the  foregoing  debts  shall  be  paid,  shall  bepaid  out  by  said  trustees  or  the 
said  bank  to  such  of  said  Woodford's  creditors  as  he  may  direct.  But  it  is  al- 
ways to  be  understood  that  any  loss  that  may  be  sustained  on  said  notes,  ac- 
counts, and  books  of  accounts  is  to  be  borne  by  said  Woodford,  unless  said 
loss  should  occur  on  account  .of  the  neglect  of  said  bank. 
'*  Witness  the  following  signatures  and  seals: 

••J.  M.  Woodford.    [Seal.] 
-C.  F.  Teter.  'Seal.1 

-G.  W.  Gale,  Jr.  [Seal.]" 
About  January  1, 1887,  there  was  an  execution  issued  on  this  judgment  in 
favor  of  the  Farmei-s'  Bank  of  Phillippi,  against  James  £.  Heatlierly  and 
others,  for  $1,781.80,  with  interest  from  January  80,  1886,  and  costs,  and 
placed  in  the  hands  of  the  sheriff  to  be  levied  and  collected.  Thereupon  James 
C.  Heatherly  brought  this  suit  in  the  chancery  court  of  Barbour.  In  his  bill 
he  alleged  the  above  facts,  and  claimed  that,  by  its  true  meaning,  said  con- 
tract of  March  27, 1886,  operated  at  once  to  pay  off  and  discharge  all  the  debts, 
judgments,  and  liabilities  due  from  James  M.  Woodford  to  the  Bank  of  Phil- 
lippi, including  said  first-named  judgment  of  $1,781.80,  with  interest  and 
costs,  against  him  and  others,  includiD-g  the  plaintiff.  The  bill  also  had  in  it 
these  additional  allegations:  "That  for  many  years  before  the  27th  of  March, 
1886,  the  said  James  M.  Woodford  had  carried  on  in  the  town  of  Phillippi  a 
large  store  of  general  merchandise,  in  which  the  sales  were  large,  and  most  of 
them  upon  credit  to^good  and  solvent  men  in  said  county,  for  which  said  Wood- 
ford on  said  27th  of  March,  held  them  bound  to  him  by '  notes,  accounts,  and 
books  of  account  pertaining  to  said  store; '  and  that  on  said  day  the  same  were 
by  him  turned  over  to  said  trustees,  in  accordance  with  said  contract,  and  all  of 
said  notes  and  accounts  and  books  of  account  are  in  the  hands  of  said  bank, 
or  said  Woodford  as  its  agent  for  their  collection,  as  well  as  all  of  said  cattle 
and  horses,  and  the  actions  of  said  trustees  have  been  indorsed  and  approved 
by  the  said  bank.  And  the  plaintiff  is  informed,  and  accordingly  charges  as 
true,  that  said  goods  were  invoiced  at  their  prime  cost,  and  their  invoiced 
value  was  $3,245;  and  he  is  likewise  informed,  and  so  charges  as  true,  that 
said  cattle  and  horses  were  worth  $650,  and  said  notes  pertaining  to  said  store 
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were  worth  at  least  $4,000;  that  the  open  accounts  pertaining  thereto  were 
worth  at  least  62,500;  and  that  said  books  of  accounts  were  worth  at  least 
$2,000  in  addition  thereto;  and  that  in  all  they  aggregated  and  were  worth 
S12,395,~>all  of  which  has  gone  into  the  hands  of  said  bank/'  And  also  this 
allegation:  "And  so  the  plaintiff  charges  that  said  Farmers*  Bank  of  Phil- 
lippi  has  received,  and  has  iu  its  possession,  and  has  converted  to  its  own  use, 
all  of  the  aforesaid  personal  property,  so  transferred  and  sold  to  it  by  said 
Woodford,  consisting  of  said  merchandise,  notes,  accounts,  and  books  of  ac- 
counts pertaining  to  said  store,  and  also  said  horses  and  cattle;  and  tliat  the 
amount  and  value  thereof  greatly  exceeds  all  of  said  Judgments,  debts,  and 
liabilities  due  to  it  from  said  Woodford,  and  said  execution  liens  so  outstand- 
ing against  him  in  the  hands  of  said  officers. "  This  bill  concludes  thus :  " That 
said  contract  is  in  the  hands  of  said  bank,  and  also  all  information  in  relation 
to  the  amount  and  value  of  said  personal  property  so  sold  to  it  by  said  Wood- 
ford; but  the  plaintiff  files  as  part  hereof  what  he  charges  is  a  true  copy  of  said 
contract.  The  plaintiff  therefore  prays  that  the  said  contract  may  be  construed 
by  this  court,  and  that  the  Farmei*s'  Bank  of  Fhillippi,  and  its  agents,  from 
the  collection  of  said  judgment  for  $1,781.80  may  be  forever  enjoined  and  re- 
strained, and  that  he  may  have  all  such  further  and  general  relief  as  the  nat- 
ure of  his  case  may  require,  and  to  equity  may  appertain.**  This  bill  was 
sworn  to  in  the  usual  form  by  the  plaintiff.  The  injunction  prayed  for  was 
awarded,  and  took  effect,  January  31, 1887,  when  the  injunction  bond  required 
was  executed.  To  this  bill  the  Farmers'  Bank  of  Fhillippi  filed  its  answer, 
which  expressly  or  tacitly  admits  the  facts  I  have  stated  as  existing  when  the 
suit  was  brought,  and,  in  answer  to  the  above  portions  of  the  bill  which  1 
have  quoted,  it  says:  ** Respondent,  further  answering,  says  it  is  true  that  on 
27th  of  March,  1886,  an  agreement  was  entered  into  between  said  James  M. 
Woodford,  who  was  then  indebted  to  respondent  on  his  own  account  in  quite 
a  large  sum,  and  for  which  judgment  then  existed  against  him,  by  which  said 
Woodford  transferped  to  trustees  for  respondent's  benefit  his  stock  of  goods 
in  his  store  in  Fhillippi,  certain  cattle  and  horses,  and  his  notes  and  accounts, 
— the  goods  to  be  taken  at  their  prime  cost;  the  cattle  and  horses  at  an  agreed 
price.  That  the  goods  amounted  by  actual  invoice  to  $3,201.28;  the  cattle 
and  horses  to  $698.71.  That,  of  the  notes  and  accounts  turned  over,  only 
about  $140  have  b^en  collected,  and  respondent  is  advised  that  nothing  more, 
or  certainly  very  little  more,  can  be  realized  therefrom,  the  debts  so  turned 
over  proving  to  be  almost  worthless;  so  that  practically  the  whole  assets  that 
came  to  the  hands  of  the  trustees.  Gale  and  Teter,  amount  to  about  $4,040. 
That  under  said  agreement  of  March  27, 1886,  respondent  has  paid  executions 
then  outstanding  against  said  James  M.  Woodford  to  the  amount  of  $2,658.67; 
which  would  leave  only  about  $1,200,  after  deducting  expenses  and  commis- 
sions, to  be  applied  upon  the  debts  of  said  James  M.  Woodford  to  respondent, 
for  which  he  was  liable  individually.'.'  This  answer  has  in  it  this  additional 
matter,  not  stated  in  the  bill:  "Respondent  further  says  that  Siiid  James  W. 
Talbott  was  the  principal  in  the  debt  upon  which  said  judgment  was  so  con- 
fessed, and  the  other  defendants  therein  the  sureties  of  said  Talbott  to  re- 
spondent; that  said  J.  W.  Robinson,  J.  F.  Woodford,  and  the  plaintiff  were 
regarded  as  solvent."  .This  answer  claims  that  it  was  not  the  intention  and 
true  meaning  of  the  contract  of  March  27, 1886,  to  secure  any  of  the  debts  due 
from  James  M.  Woodford  to  it,  except  those  in  which  he  was  principal,  and 
not  including  this  debt  of  $1,781,  with  interest  and  costs,  in  which  he  was 
only  security,  and  which  debt  was  already  amply  secured.  George  W.  Gale, 
Jr.,  the  cashier  of  said  bank,  made  the  usual  affidavit  to  this  answer.  James 
M.  Woodford  filed  his  answer.  He  admits,  in  effect,  all  the  allegations  of  the 
bill  but  one,  and  claims  that  the  construction  of  the  contract  by  the  plaintifi^ 
is  correct.  He  makes  a  very  different  statement,  however,  from  cither  the 
bill  or  the  answer  of  the  Bank  of  Fhillippi  as  to  the  notes  and  book-accounts 
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transferred  by  the  agreement  of  March  27,  1886.  He  says:  "The  book-ao- 
counts  amounted  to  $600,  and  tlie  notes  pertaining  to  the  said  store  amounted 
to  $1,400  or  $1,500 ;  "  but  what  was  realized  from  them  he  does  not  state.  This 
answer  was  sworn  to  by  him.  Th^  other  answer  filed  in  the  cause  stated  no 
facts,  but  merely  claimed  that  the  plaintiff's  construction  of  this  contrpct  or 
agreement  was  right.  These  answers  were  replied  to  generally,  and  tlie  court 
on  July  22, 1887,  entered  this  order:  *'This  cause  came  on  this  day  to  be  heard 
upon  the  bill,  process  duly  executed  upon  all  the  defendants,  proceedings  at 
rules  regularly  had  and  matured,  separate  answer  of  the  Farmers'  Bank  of 
PhilJippi,  general  replication  thereto,  separate  answer  of  James  M.  Woodford, 
the  joint  answer  of  A.  T.  Daniels,  J.  W.  Kobinson,  and  Henry  A.  Gale,  bill 
taken  for  confessed  as  to  defendants  not  appearing,  and  exhibits,  and  upon 
the  argument  of  counsel;  upon  consideration  whereof  the  court  is  of  opinion 
that  it  is  not  the  intent  and  meaning  of  the  contract  between  the  said  James 
M.  Woodford  and  said  bank  of  date  March  27,  1886,  that  the  same  operates  a 
payment  or  extinguishment  of  the  judgment  in  the  bill  mentioned,  but  that 
the  effects  mentioned  in  said  contract,  and  therein  transferred  by  said  Wood- 
ford to  said  bank,  were  meant  and  intended  to  be  applied  pro  tanio  to  the 
payment  and  extinguishment  of  said  judgment,  and  of  all  the  other  judgment 
debts  and  liabilities  due  from  said  Woodford  to  said  bank  on  that  day.  It  is 
therefore  adjudged,  ordered,  and  decreed  that  the  injunction  herein  awarded 
be  dissolved,  and  that  the  said  plaintiff,  and  the  said  defendants,  James  W. 
Talbott,  John  F.  Woodford,  Henry  A.  Gale,  James  M.  Woodford,  Jacob  W. 
Bobinson,  and  A.  T.  Daniels,  the  defendants  in  said  judgment,  do  pay  to  the 
said  Farmers'  Bank  of  Phillippi  the  sum  of  $1,981.74,  with  interest  thereon 
from  this  day  until  paid,  being  the  amount  of  principal,  interest,  and  costs 
due  on  said  judgment  on  the  81st  day  of  January,  1887,  when  this  injunction 
took  effect,  with  damages  thereon  in  lieu  of  interest  at  the  rate  of  ten  per 
centum  per  annum  until  this  day;  and  said  Farmers'  Bank  of  Phillippi  hath 
leave  to  sue  out  execution  therefor  against  said  judgment  debtors,  with  inter- 
est thereon  from  this  day,  and  the  costs  of  this  injunction.''  From  this  order 
the  plaintiff,  Heatherly,  has  obtained  an  appeal  and  supersedeas, 

S.  V.  Woods,  for  appellant.  /.  Hop,  Woods^  for  appellees  other  than  the 
Farmers'  Bank. 

Gbeen,  J.,  {cffter  stating  the  facts  as  ahor>e,)  The  principal  question  in- 
volved in  this  case  is  the  true  construction  of  the  agreenjent  between  James 
M.  Woodford  and  the  trustees  of  the  Farmers'  Bank  of  Phillippi ;  C.  F.  Teter, 
and  G.  W.  Gale,  Jr.,  the  cashier  of  the  bank,  dated  March  27,  1886,  a  full 
copy  of  which  appears  in  the  statement  of  this  cause.  It  is  true  that  the  con- 
tract is  on  its  face  ambiguous,  but  it  does  not  seem  to  me  to  be  difficult  to  as- 
certain its  meaning,  and  the  real  intention  of  the  parties,  if  we  apply  to  it 
some  well-settled  rules  of  construction  which  are  based  on  common  sense. 
One  of  these  rules  is  that  when  the  language  of  a  written  contract  is  suscep- 
tible of  more  than  one  interpretation,  that  is  to  say,  is  on  its  face  ambiguous, 
the  courts  will  look  at  the  surrounding  circumstances  existing  when  the  con- 
tract was  made,  at  the  selection  of  the  parties,  the  subject-matter  of  the  con- 
tract, and  will  call  in  aid  the  acts  done  by  the  parties  under  it,  as  affording  a 
clue  to  the  intention  of  the  parties.  See  TitcTienell  v.  Jackson,  26  W.  Va.  460, 
point  1  of  syllabus,  and  page  469;  Crislip  v.  Cain,  19  W.  Va.  point  13  of 
syllabus,  page  441-483;  Hurst  v.  Hurst,  7  W.Va.  299.  When  such  a  con- 
tract is  to  be  construed,  another  well-settled  rule  based  on  common  sense  is 
that  the  whole  contract  should  be  considered  in  determining  the  meaning  of 
any  or  all  its  parts.  The  reason  of  this  rule  is  obvious.  The  same  parties 
make  all  the  contract,  and  may  be  supposed  to  have  had  the  same  purpose  and 
object  in  view  in  all  of  it;  and,  if  this  purpose  is  more  clear  and  certain  in 
some  parts  than  in  others,  those  which  are  obscure  may  be  illustrated  by  the 
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light  of  Others.    See  2  Pars.  Cont.  rCtli  Ed.)  side  pages  501-503,  bottom  page 
6&,  649,  and  notes,  with  many  authorities  cited. 

By  this  contract  the  hsLJik  or  its  trustees  were  to  pay  for  the  personal  prop- 
erty of  "Woodford  certain  fixed  prices,  and  for  the  stock  of  store  goods  their 
prime  cost,  to  be  ascertained  by  an  inventory  to  be  taken  at  once.  This  in- 
ventory was  taken  at  once,  and  the  whole  price  to  be  paid  for  all  of  the  per- 
sonal property,— sixteen  cattle,  two  horses,  and  these  store  goods, — thus  ascer- 
tained, was  according  to  the  statement  of  the  bill  $3,895,  and  according  to  the 
statement  in  the  answer  of  the  bank  ^,900.  They  differ  but  very  little,  and 
we  will  assume,  as  most  favorable  to  the  plaintiff,  that  the  price  to  be  paid 
or  settled  for  all  the  personal  property,  goods,  c;ittle,  and  horses  was  93,900. 
But  besides  this  personal  property, — the  price  to  be  paid  for  or  settled  for  it, — 
there  was  also  by  the  agreement  transferred  or  assigned  to  the  bank  or  its 
trustees  all  the  notes  which  Woodford  had  taken  of  his  customers  for  goods 
previously  sold  to  them  by  him,  and  also  all  his  open  accounts  against  his 
customers  at  this  store.  The  notes  which  Woodford  had  previously  taken  of 
his  store  customers  were  to  be  transferred  and  delivered  to  the  bank  or  its 
trustees;  and  they  were  to  collect  them.  But  Woodford  agreed,  without  com- 
pensation, to  settle  with  his  customers  these  open  store  accounts,  and  take 
from  them  notes  payable  to  the  bank;  or  he  would  collect  money  on  them,  and 
at  once  pay  it  over  to  the  bank;  and  also  agreed  to  feed  the  16  head  of  cattle, 
without  charge,  until  thoy  could  be  sold  by  the  trustees.  There  was  no  at- 
tempt to  inventory  these  choses  in  action,  or  to  ascertiiin  their  value  in  any 
way;  but  the  bank  or  its  trustees  were  not  to  account  for  any  of  them  which 
were  not  collected,  unless  they  were  lost  by  its  negligence.  This  distinctly 
appears  from  the  last  clause  in  this  agreement.  One  part  of  this  agreement 
does  say  that  the  trustees  of  the  bank  agree  to  pay  for  said  goods,  notes,  and 
accounts  to  Woodford;  but  the  manner  in  which  these  payments  were  to  be 
made  is  distinctly  shown  by  a  subsequent  part  of  the  agreement, — ^liy  which 
the  bank,  through  these  trustees,  agreed  first  to  assume,  payoff,  and  discharge 
all  execution  liens  that  were  at  this  time  fMarch  27, 1886]  outstanding  in  the 
hands  of  any  sheriff  or  constable  of  that  £  Barbour]  county,  which  should  be 
paid  in  full;  next,  that  said  bank,  acting  by  its  trustees,  shall  pay  itself  all 
judgments  and  debts  and  liabilities  due  from  Woodford  to  the  bank;  and, 
lastly,  that  the  balance  that  may  be  coming  to  said  Woodford  shall  be  paid  out 
by  said  trustees  or  said  bank  to  such  of  Woodford's  creditors  as  he  may  direct. 
]^ow,  this  clause  of  the  agreement  was  obviously  not  inserted  for  the  purpose 
of  fixing  the  amount  to  be  paid  by  the  tnistees  or  the  bank  for  the  transfer 
of  the  store  goods,  cattle,  horses,  and  store  accounts,  and  notes  by  Woodford 
to  the  bank  or  its  trustees;  for  this,  as  I  have  shown,  had  been  deQnitely  fixed 
by  other  parts  of  this  agreement;  that  is,  S3,900,  and  so  much  more  as  could 
be  collected  by  the  use  of  diligence  by  these  trustees  or  the  bank  out  of  these 
notes  artd  open  accounts.  This  clause  was  obviously  inserted  to  show  how  this 
amount  agreed  to  be  paid  for  the  transfer  of  this  personal  property  and  these 
choses  in  action  to  the  bank  or  its  trustees  was  to  be  paid;  that  is — First,  on 
all  execution  liens  on  the  property  and  choses  in  action  transferred;  secondly, 
on  the  judgment  debts  and  liabilities  of  Woodford,  the  assignor,  to  tlie  bank; 
and,  lastly,  the  balance,  if  any,  on  such  debt  of  Woodford  as  he  should  direct. 
It  is  obvious,  too,  that  in  this  second  class  of  Woodford's  debts  to  be  paid— 
the  debts,  liabilities,  and  judgments  due  from  Woodford  to  the  bank — there 
is  no  difference  made  between  whether  these  obligations  to  the  bank  be  due 
from  Woodford  as  principal  or  as  security.  All  his  liabilities  to  the  bank 
stand  on  the  same  footing,  and  are  therefore  to  be  paid  pro  rata  according  to 
the  amount,  severally,  of  these  debts  and  liabilities,  and  of  course  the  judg 
ment  for  $1,781.80  and  interest  and  costs  against  Woodford.  The  plaintiff 
and  others  is  included  in  this  class,  and  as  the  clause  only  designates  the  man- 
ner in  which  a  sum  to  be  paid  for  this  transfer  of  personal  property  and  choses 
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in  action  is  to  be  paid,  if,  in  paying  it  in  this  manner,  tlie  whole  amount  of 
the  principal  to  be  paid  for  this  personal  property  and  chosee  in  action  are 
exhausted  before  the  whole  of  this  second  class  are  paid,  thislund  must  be 
paid  to  them  pro  rata,  and,  if  it  fails  to  pay  them  off  in  full,  then,  of  course, 
the  bank  would  still  have  a  right  to  collect  of  Woodford,  or  of  any  of  his  sure- 
ties, the  balance.  While  these  prior  execution  liens  on  all  this  property,  both 
personal  and  choses  in  action,  which  were  to  be  first  paid,  amounted  on  their 
face  to  92,536.17,  and  the  answer  of  the  bank  admits  that  the  amount  actu- 
ally due  on  them  on  March  27,  1886,  was  satisfied  by  the  payment  by  it  of 
$2,655.67,  yet  when  these  payments  were  made  by  the  bank  or  its  trustees 
does  not  appear  from  the  answer;  so  that,  if  this  answer  was  to  be  regarded 
as  evidence — which  it  is  not — ^for  the  bank,  we  still  could  not  tell  what  amount 
was  actually  due  on  these  prior  executions  on  the  27th  of  March,  188G.  It 
was  very  probably  $2,655.67.  The  $8,900  to  be  paid  for  the  personal  prop- 
erty alone,  exclusive  of  what  was  to  be  paid  for  the  transfer  of  the  choses  in 
action,  would  pay  off  these  prior  executions  and  liens,  leaving,  according  to 
the  statement  of  the  bank  in  its  answer,  some  $1,350,  though  it  probably  ex- 
ceeded this  amount,  for  distribution  among  the  second  class,  the  judgment 
debts  and  liabilities  of  Woodford  to  the  bank.  They  amounted  to,  accord- 
ing to  the  bill,  and  as  admitted  by  the  answer,  on  March  27,  1886,  about 
$6,073;  and  the  ratable  proportion  which  was  to  be  applied  to  this  judgment 
against  Woodford,  the  plaintiff,  and  others  of  this  $1,350,  if  tills  was  all  there 
was  for  distribution,  would  amount  to  some  $400;  and  in  addition  to  this 
there  should  be  credited  on  the  judgment  its  ratable  proportion  of  whatever 
could  by  diligence  be  collected  by  the  bank  or  its  trustees  out  of  the  notes  and 
open  accounts  transferred  to  the  bank  or  its  trustees  by  Woodfoi*d.  What 
this  amount  is  the  record  does  not  show.  The  bill  claims  that  this  sum  should 
be  more  than  $8,500,  which,  if  true,  would  pay  off  this  judgment  in  favor  of 
the  bank  against  the  plaintiff,  Woodford,  and  all  others,  as  well  as  all  the 
claims  and  liabilities  of  Woodford  to  the  bank,  and  leave  considerable  balance 
to  be  paid  to  other  creditors  of  Woodford  as  he  might  direct.  But  Woodfoi-d, 
in  his  answer,  states  these  choses  in  action  transferred  amounted  to  a  little 
over  $2,000.  What  portion  of  them  could  by  diligence  be  collected  he  does 
not  state;  while  the  bank,  in  itd  answer,  states  that  only  about  $140  has  been 
collected  of  these  choses  in  action  transferred  by  Woodford,  and  nothing  more, 
or  very  little  more,  can  be  realized  from  them.  Neither  the  bill  nor  these  an- 
swers, they  having  all  been  replied  to  generally,  were  evidence  on  the  hearing 
of  this  cause. 

The  decree  of  the  circuit  court  of  July  22,  1887,  so  far  as  it  construed  this 
agreement  of  March  27, 1886,  as  not  operating  as  a  payment  or  extinguish- 
ment of  the  judgment  in  the  bill  mentioned,  is  correct;  but  in  so  far  as  it  dis- 
solved the  injunction  granted  to  stay  the  collection  of  said  judgment,  and  de- 
creed that  the  defendants  in  said  judgment  do  pay  to  the  Farmers'  Bank  of 
Pliillippi  $1,981.74,  withinterestthereonfrom  July  22, 1887,  being  the  amount 
of  the  principal,  interest,  and  costs  due  on  said  judgment  on  the  31st  of  Jan- 
uary, 1887,  when  the  injunction  took  effect,  with  damages  thereon,  in  lieu 
of  interest  at  the  rate  of  10  per  cent,  per  annum  until  July  22,  1887,  and 
which  gave  leave  to  the  Farmers'  Bank  of  Phillippi  to  sue  out  execution  there- 
for against  said  judgment  debtors,  with  interest  thereon  from  July  22, 1887, 
and  the  cost  of  this  injunction,  is  erroneous.  For,  as  1  have  shown,  at  that 
very  time  the  bank,  as  shown  by  its  answer,  had  some $400 in  its  hands,  which 
it  was  bound  to  apply  and  credit  on  this  judgment,  and  it  probably  has  con- 
siderable more  than  this  amount,  but  how  much  more  must  depend  on  the 
settlement  of  accounts  of  the  said  trustees  of  the  Farmers'  Bank  pf  Phillippi, 
and  of  the  Farmers'  Bank  itself,  showing  what  amount  of  assets  the  bank,  or 
the  trustees  of  said  bank,  have  collected,  or  ought  to  have  collected,  of  the  as- 
sets transferred  to  the  said  trustees  of  the  bank,  or  the  bank  itself,  under  this 
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agreement  of  March  27,  1886,  and  how  the  same  has  been  applied,  and  how 
mach  is  applicable  to  the  payment  of  the  judgment  in  favor  of  said  bank 
against  said  Woodford,  the  plaintiff,  and  others  named  in  the  bill.  And  in 
making  this  settlement  no  commission  out  of  the  funds  transferred  to  said 
bank  or  its  trustees  by  said  Woodford  by  the  agreement  of  March  27,  1886, 
shall  be  allowed;  said  agreement  not  having  stipulated  that  any  commission 
or  compensation  should  be  claimed  for  executing  the  trust,  but  on  its  face 
showing  that  no  charge  of  this  desciiption  was  expected  to  be  made.  This 
decree  of  July  22,  1887,  must  therefore  be  set  aside,  reversed,  and  annulled, 
and  the  appellant  must  recover  of  the  appellee  the  Farmers*  Bank  of  Phlllippi 
its  costs  in  this  court  expended;  and  this  court  must  enter  such  a  decree  as 
will  carry  out  the  views  above  expressed,  and  this  cause  must  be  remanded  to 
the  circuit  court  of  Barbour  to  be  further  proceeded  with  according  to  the 
principles  laid  down  in  this  opinion,  and,  further,  according  to  the  principles 
governing  courts  of  equity. 

Johnson,  P.  J.,  and  Snyder  and  Woobs,  JJ.,  concurred, 

(79  Ga.   897) 

Grimsley  et  al,  v.  Grimsley  et  al. 
(Supreme  Court  of  Oeorgia.    February  24,  1888.) 

I.  Wills— TEgTAMKNTAHY  Guardian — Intention  of  Testatob. 

When  a  testator  appoints  his  son  testamentary  guardian  of  the  latter's  children, 
the  court  will  so  far  give  effect  to  the  will  as  to  hold  that  the  person  so  appointed 
becomes  a  trustee  for  the  children,  and  holds  the  property,  not  as  guardian,  but  as 
trustee. 

8.  Trusts— Misapplication  of  Trust  Funds— Statutb  of  Limitations. 

When  a  trustee  sells  land,  and  misapplies  the  purchase  money,  and  the  purchaser 
has  knowledge  of  the  misapplication,  and  assists  therein  by  paying  part  of  the 
money  to  the  individual  creditors  of  tne  trustee,  such  purchaser  cannot  plead  the 
statute  of  limitation,  in  an  action  brought  by  the  cestui  que  trust  to  recover  the 
land,  because  he  took  no  title. 

8.  Same— CoNVBTANCEs  IN  Fraud  op  Cestui  Que  Trust— Recovbrt—Judombnt. 

A  deed  was  made  to  the  trustee  of  plaintiffs  to  an  undivided  half  interest  In  two 
lots.  The  owner  of  the  other  undivided  half  interest  conveyed  his  undivided  half 
interest  in  one  to  the  trustee,  and  took  a  deed  to  the  undivided  half  interest  of  plain- 
tiiCs  in  the  other  lot.  The  plaintiffs  brought  an  action,  and  recovered  the  whole  of 
one  lot,  and  the  undivided  half  interest  in  the  lot  conveyed  by  their  trustee.  Held 
that,  it  appearing  from  facts  in  the  record  that  plaintiffs  could  not  recover  more 
than  an  undivided  half  interest  in  each  lot.  the  judgrment  must  be  corrected  by 
writing  off  from  the  judgment  the  undivided  half  interest  conveyed  by  their  trustee. 

Error  from  superior  court.  Early  county;  John  T.  Clarke,  Judge. 

This  was  an  action  brought  by  the  children  of  John  J.  Grimsley  to  recover 
their  interest  in  certain  lots  sold  by  their  father,  as  trustee  for  them,  to  the 
plaintiffs  in  error. 

a,  H,  Powell,  for  plaintiffs  in  error.    W,  D,  Kiddoo,  for  defendants  in  error. 

Blandford,  J.  It  is  manifest  from  the  facts  in  the  record  that  the  plain- 
tiffs, the  children  of  John  J.  Grimsley,  could  not  recover  more  than  an  un- 
divided half  interest  in  lots  360  and  359;  but  they  did  recover  the  whole  of 
Jot  359,  and  an  undivided  half  interest  in  360.  The  executor  made  to  John 
J.  Grimsley,  as  testamentary  guardian,  a  deed  to  an  undived  half  interest  in 
360  and  359.  He  made  also  to  himself,  as  testamentary  guardian  of  Hamil- 
ton H.  Grimsley,  a  similar  deed  to  an  undivided  half  interest  in  botli  these 
lots;  and  Hamilton  H.  conveyed  an  undivided  half  interest  in  lot  359  to  John 
J.  Grimsley,  as  testamentary  guardian  for  these  children.  Thus  the  plain- 
tiffs became  entitled,  apparently,  to  the  whole  of  lot  359,  by  virtue  of  the  ex- 
ecutor's deed  to  an  undivided  half  interest  therein,  and  by  virtue  of  the  deed 
of  Hamilton  H.  (who  had  become  of  age)  to  the  other  undivided  half  interest. 
John  J.,  as  testamentary  guardian  of  these  children,  conveyed  to  Hamilton 


Digitized  by 


Google 


Ga.]  BUSH  V.  RAWLINS.  761 

H.  an  undivided  half  iDterest  in  360;  and  Hamilton  H.  thus  became  the  owner 
of  360.  which  was  afterwards  mortgaged,  and,  under  a  mortgage  execution,  sold 
by  the  sheriff  to  Hutchins.  Under  the  facts  of  this  case,  we  cannot  see  how 
it  is  possible  that  these  plaintiffs  could  recover  the  whole  of  lot  359,  and  an 
undivided  half  interest  in  360.    That  was  clearly  too  much. 

In  the  will  of  J.  W.  Grimsley  he  appointed  his  son,  John  J.,  testamentary 
guardian  for  the  latter's  children.  We  do  not  think  he  could  do  that.  A 
father  may  appoint  a  testamentary  guardian  for  his  own  children,  but  cannot 
appoint  one  for  the  children  of  anybody  else.  We  will  give  effect  to  that  part 
of  the  will,  however,  to  this  extent:  We  hold  that  by  this  appointment  as  tes- . 
tamentary  guardian  John  J.  Grimsley  became  trustee  for  these  children,  and 
held  the  property,  not  as  guardian,  but  as  trustee. 

We  do  not  think  that  the  statute  of  limitations  could  avail  the  plaintiffs  in 
error  as  to  lot  359,  for  the  reason  that,  when  John  J.  sold  this  land,  he  took 
the  money  and  misapplied  it;  and  those  parties  who  purchased  it  knew  of  his 
misapplication  of  the  fund,  and  assisted  in  it,  because  they  paid  it  to  his  in- 
dividual creditors,  and  they  cannot  take  anything  by  their,  own  wrong.  They 
got  no  title  to  this  land. 

The  judgment  of  the  court  below  in  refusing  a  new  trial  is  reversed,  with 
directions  that  tjie  plaintiffs  be  required  to  write  off  from  the  judgment  the 
undivided  half  interest  in  lot  360,  and  the  mesne  profits  recovered  in  this  case. 


(80  Ga.  5S3) 

Bush  et  al.  v,  Bawlins. 
{Supreme  Cov/rt  of  Oetyrffiob,    March  26,  ISSS.) 

1.   RiSPLBVIN— POSSBSSOBT  WaBRANT— BOND. 

Code  Ga.  %  4035,  providing  that  in  a  trial  on  a  possessory  warrant  the  Judge  or 
jnstice  **  shall  cause  the  property  to  be  delivered  to  the  par^  from  whose  possession 
the  same  was  violently  or  fraudulently  enticed  away,    *    *    *    or  in  whose  peace- 
able and  lawful  possession  it  last  was,  provided  that  such  party  shall  then  and  there  ** 
gve  bond,  etc.,  does  not  require  a  defendant  in  such  suit,  in  whose  peaceful  and 
wf nl  possession  the  property  is  found  to  have  been,  to  give  such  bond. 
2l  Same— Possessort  Action— Certiorari—Powebs  op  Judob. 

Code  Ga.  %  4040,  providing  that  the  judge  upon  hearing  a  writ  of  cerHorari  In  a 
possessory  warrant  case  *^may  remand  the  case  or  give  final  judgment,  **  gives  a  dis- 
cretion to  the  judge,  and  should  govern  in  possessory  warrant  cases,  rather  than 
section  4067,  which  treats  of  certiorari  in  general,  and  without  reference  to  any 
particular  kind  of  action,  and  provides  that  only  when  no  question  of  fact  is  in- 
volved shaU  the  court  make  final  disposition  of  the  case. 

Error  from  superior  court,  Pulaski  county;  Kibbee,  Judge. 

A  certiorari  in  a  possessory  warrant  case  was  granted  by  the  superior  court, 
and,  being  sustained,  the  court  ordered  the  property  in  question  turned  over 
to  the  plaintiff.  Defendant  excepted,  and  brought  the  case  here  for  review. 
Code  Ga.  §  4035,  is  in  reference  to  possessory  warrants,  and  proceedings  there- 
on, and,  as  far  as  it  relates  to  the  present  inquiry,  reads  as  follows:  "The 
Judge  or  justice  shall  *  ♦  ♦  cause  the  property  to  be  delivered  to  the 
party  from  whose  possession  the  same  was  violently  or  fraudulently  taken  or 
enticed  away:  *  *  *  provided,  such  party  shall  then  and  there  enter  into 
a  recognizance,  with  good  and  sufiicient  security,"  etc. 

i.  C,  Ryan,  A.  C.  Pate,  and  /.  H.  Lumpkin,  for  plaintiffs  in  error.  W. 
L,  Grice,  for  defendant  in  error. 

SiMMOKs,  J.  Bush  &  Bro.  sued  out  a  possessory  warrant  before  a  justice 
of  the  peace  for  Pulaski  county,  against  A.  M.  Bawlins,  for  seven  mules.  On 
the  trial  of  tlie  case  by  the  justice  of  the  peace  he  awarded  the  property  to  the 
plaintiffs;  whereupon  the  defendant,  under  the  statute,  gave  notice  of  his  in- 
tention to  apply  for  a  certiorari.  The  certiorari  was  granted  by  the  judge  of 
the  superior  court,  and  on  the  hearing  of  the  certiorari  he  sustained  the  same, 
and  ordered  the  property  to  be  turned  over  by  the  sheriff  to  the  pUiintiff  in  the 
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eertiorarif  the  defendant  in  the  possessory  warrant  in  the  case  below;  where- 
upon Bush  &  Brp.,  tlie  plaintiiTs  below,  flled  their  bill  of  exceptions  to  the 
judgment  of  the  superior  court,  and  brought  the  case  here  for  review.  The 
errors  alleged  in  the  bill  of  exceptions  are:  "(1)  Because  said  judgment  of  the 
court  is  contrary  to  the  evidence,  and  decidedly  against  the  weight  of  evidence; 
^2)  because  said  judgment  is  contrary  to  law;  (3)  because  the  order  of  said 
judge  in  said  case  is  illegal,  in  this,  that  it  does  not  require  A.  M.  Rawlins, 
the  party  to  whom  the  possession  of  the  property  is  awarded,  to  give  bond  and 
security  as  required  by  the  statute;  (4)  becauser  the  order  and  judgment  of 
*  said  court  is  illegal,  in  this:  that  it  6nally  disposes  of  said  case,  when  it  should 
have  remanded  the  case  to  the  justice  of  the  peace  before  whom  it  was  tried, 
for  a  rehearing."  Only  two  of  these  grounds  were  insisted  on  before  us  by 
the  plaintiff  in  error,  to-wit:  That  the  judge  required  no  bond  of  the  defend- 
ant; and  that  he  should  not  have  made  a  final  disposition  of  the  case,  bat 
should  have  sent  it  back  for  a  rehearing. 

1.  Whether  the  defendant  in  a  possessory  warrant  case,  when  he  is  success- 
ful, is  required  by  law  to  give  a  bond  for  the  forthcoming  of  the  property,  has 
never  been  directly  decided  by  this  court,  so  far  as  we  are  informed  or  can  as- 
certain by  diligent  search  of  the  Reports;  and  we  are  thus  at  liberty  to  con- 
3true  section  4035  of  the  CJode  for  ourselves.  "We  think  that-  the  true  intent 
and  meaning  of  that  section  of  the  Code  is  that  when  the  magistrate  hears  the 
evidence  as  to  the  question  of  possession,  and  determines  tliat  the  property 
has  been  violently  or  fraudulently  taken  or  enticed  away  or  has  absconded,  or 
was  last  in  the  peaceful  and  lawful  possession  of  the  plaintiff,  and  renders  a 
judgment  to  that  effect,  he  shall  then  require  the  plaintiff  to  enter  into  a  bond, 
with  good  and  sufficient  security,  for  the  forthcoming  of  said  property  to  an- 
swer any  judgment  executiout  or  decree  that  may  be  had  against  him  by  the 
defendant,  the  opposite  party  in  an  action  at  law  or  in  equity.  We  do  not 
think  that  the  law  intended  that  where  a  defendant  was  in  the  peaceful  and 
lawful  possession  of  the  property,  and  the  magistrate  so  determines  upon  an 
investigation  of  the  possession,  under  a  possehsory  warrant,  the  defendant 
should  be  required  to  give  bond  and  security  in  double  the  amount  of  the  prop- 
erty which  the  court  had  determined  he  was  in  the  lawful  and  peaceful  pos- 
session of.  The  statute  requires  that  when  the  property  is  awarded  to  the 
plaintiff,  and  he  shall  refuse  or  fail  to  give  bond  and  security,  the  justice  may 
deliver  up  the  property  to  the  defendant  upon  his  entering  into  a  like  bond, 
and  security  of  the  same  nature  and  effect;  but  it  maizes  no  provision  for  the 
plaintiff  to  give  the  bond  and  security  when  the  property  is  awarded  to  the 
defendant,  and  he  fails  to  give  the  bond  and  security.  This,  in  our  opinion, 
shows  that  it  was  not  the  intention  of  the  law  to  require  bond  except  in  ciises 
where  the  possession  is  changed  by  the  judgment  of  the  court.  In  such  cases 
there  is  a  good  reason  for  demanding  bond  of  the  plaintiff,  but  there  is  no  rea- 
son for  demanding  a  bond  when  the  property  is  awarded  to  the  defendant. 
There  is  no  change  of  the  possession  of  the  property.  It  Is  left  by  the  judg- 
ment of  the  court  where  it  was  before  the  warrant  was  issued.  In  a  posses- 
sory warrant,  the  plaintiff,  under  the  law,  cannot  claim  anything  but  the  pos- 
session of  th-e  property.  When  the  court  decides  against  him  upon  that  ques- 
tion, he  has  had  his  day  in  court,  and  has  failed  to  m^ike  good  his  claim.  If 
the  plaintiff  claims  title  to  the  property,  he  has  another  remedy  provided  by 
law.  lie  can  bring  his  action  of  bail  and  trover,  and  thus  requii*e  the  defend- 
ant to  give  a  bond  for  the  forthcoming  of  the  property.  Any  other  construc- 
tion of  the  statute  would,  in  our  opinion,  work  great  hardship  upon  persons 
having  property  in  possession.  Any  irresponsible  person  might  sue  out  a  pos- 
sessory warrant,  and  cause  the  defendant  to  be  arrested,  and  his  property 
seized  and  brought  before  tlie  court,  and  yet,  under  the  construction  contended 
for,  if  the  plaintiff  should  utterly  fail  to  make  out  any  sort  of  case,  and  the 
magistrate  should  award  the  property  to  the  defendant,  the  defendant  would 
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be  required  to  give  bond  and  security  for  the  forthcoming  of  the  property  for 
four  years  to  come.  The  defendant  would  not  only  have  the  possession  of  tlie 
property,  but  might  have  the  legal  title  thereto,  and  would  still  be  required  to 
give  bond  and  security  for  its  forthcoming.  Being  entitled  to  the  property, 
and  having  the  legal  title,  he  might  be  unable  to  give  bond  in  double  the 
amount  of  the  property.  As  said  before,  there  is  no  law  in  such  a  case  au- 
thorizing the  plaintiff  to  give  bond  and  take  the  property.  The  officer,  there- 
fore, would  be  compelled  to  hold  the  property,  and  the  defendant  be  deprived 
of  its  use  and  enjoyment  for  months  or  perhaps  years,  at  great  expense  in 
keeping  the  property  by  the  officer;  for  there  is  no  law  authorizing  the  sale  of 
the  property  under  such  circumstances.  For  these  reasons  and  others  which 
might  be  mentioned,  we  hold  that,  when  the  property  is  awarded  to  a  defend- 
ant upon  the  trial  of  a  possessory  warrant,  the  law  does  not  require  that  he 
should  give  bond  to  the  plaintiff  for  its  forthcoming.  We  are  aware  that  in 
the  head-note  to  the  case  of  Roseberry  v.  Roseherry^  31  Ga.  122,  a  different 
view  is  announced,  but  the  facts  of  that  case  show  that  the  point  was  not 
made  in  the  case,  and  it  was  not  necessary  to  decide  the  question.  The  plain* 
tiff  was  successful  in  that  case,  and  gave  the  bond  as  required  by  the  statute. 
2.  It  is  argued  by  the  counsel  for  the  plaintiff  in  error  th^t  the  court  below 
erred  in  making  a  final  disposition  of  this  case,  instead  of  sending  it  back  to 
the  magistrate  for  a  rehearing.  Counsel  contends  that  the  certiorari  and  the 
answer  thereto  make  questions  of  fact,  and  not  questions  of  law  only,  and  that, 
therefore  the  court  had  no  right  to  make  final  disposition  of  the  case.  This 
contention  would  be  true  if  this  had  been  a  certiorari  under  the  general  law 
of  certioraris.  Generally »  where  facts  are  involved  in  a  certiorari f  it  is  the 
duty  of  the  court,  if  he  sustains  the  certiorari,  to  send  back  the  case  for  a  re- 
hearing. Code,  §  4067,  and  decisions  thereunder.  But  we  thiiik  tliat  the 
disposition  of  a  certiorari  in  a  possessory  wan-ant  case  does  not  fall  under  sec- 
tion 4067,  but  comes  under  section  4040,  of  the  Code.  This  chapter  of  the 
Code  treats  of  the  trial,  judgment,  and  subsequent  proceedings  in  cases  of 
possessory  warrants,  and  the  last  section  of  the  chapter  (4040)  is  as  follows: 
"Upon  the  hearing  of  the  certiorari  [in  a  possessory  warrant  case]  the  judge 
may  remand  the  case,  and  give  final  judgment  and  direction  therein  as  he  may 
see  fit. "  This  section,  in  our  opinion,  applies  only  to  certioraris  in  possessory 
warrants.  In  these  cases  it  leaves  it  in  the  discretion  of  the  judge  of  the  su- 
perior court  to  remand  or  give  final  judgment,  as  he  may  see  fit.  It  makes 
him  the  judge  and  the  jury  to  hear  the  facts  and  determine  the  hiw;  and  un- 
less the  evidence  is  strongly  and  decidedly  against  his  verdict,  or  unless  he 
violates  the  law  in  his  judgment,  we  would  not  feel  inclined  to  interfere. 
And  there  is  good  reason  for  this  view  of  the  case.  A  possessory  warrant  is 
a  summary  proceeding.  The  right  to  possession  is  the  only  thing  that  can  be 
tried  in  such  a  case.  It  was  doubtless  the  intention  of  the  legislature  to  have 
speedy  trials  for  the  purpose  of  settling  disputes  of  this  kind  between  citizens 
of  the  state.  There  is  no  jury  in  a  magistrate's  court  to  try  this  kind  of  a 
case.  What,  then,  would  be  the  use  of  the  judge  of  the  superior  court  re- 
manding the  case  to  the  same  magistrate  for  a  rehearing?  The  judge  of  the 
superior  court  is  better  qualified  in  many  respects  by  reason  of  his  training, 
his  intelligenee.  bis  skill  and  his  practice,  to  determine  these  questions,  than 
a  justice  of  the  peace  ordinarily  is.  We  think,  therefore,  tliat  the  legislature 
wisely  left  it  in  the  discretion  of  the  judge  to  make  a  final  disposition  of  the 
case,  or  remand  it  as  he  saw  proper.  We  have  looked  into  this  record,  and 
we  do  not  find  that  the  judge  below  found  contrary  to  the  evidence,  or  to  the 
law  as  complained  of  in  the  first  and  second  grounds  in  the  bill  of  exceptions. 
Xor  did  he  commit  error  in  passing  the  order  set  out  in  the  record.  We  are 
aware  that  this  court  in  the  case  of  Claton  v.  Qaney,  63  Ga.  331,  held  that, 
in  a  possessory  warrant  case,  where  the  evidence  was  conflicting,  tlie  judge 
of  the  superior  court  should  remand. the  case  for  a  rehearing;  and  cite  a  case 
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in  60  Ga.  100,  {Besvergers  v.  Krnger,)  to  sustain  the  decision.  That  case  was 
under  the  general  law,  and  the  court  puts  the  decision  on  section  4067  of  the 
Code.  It  appears  that  in  Claton  v.  Oaney,  supra,  section  4040  was  not  con- 
sidered by  the  court.  As  said  before,  we  think  this  last  section  applies  ex- 
clusively to  certioraris  in  cases  of  possessory  warrants,  and  the  judges  of  the 
superior  courts  have  the  discretion  to  make  a  final  disposition  of  the  case  with- 
out sending  it  back  for  a  new  trial,  and  that  discretion  will  not  be  controlled 
by  the  court,  unless  it  is  abused.  For  these  reasons  the  case  of  Claton  ▼. 
Qaney^  is  overruled.    Judgment  affirmed* 


'  ^^  ^"-  *^^^  Jones  v.  Grantham. 

{Supreme  Court  of  Georgia.    March  38, 1888.) 

1.  Plbadikg — Ahbni>mbnt. 

Though  while  the  declaration  is  imperfect,  the  case  be  in  defanlt,  after  the  dec- 
laration is  perfected  by  a  material  amendment  the  defendant  may  plead  irata/nter 
to  the  matter  of  the  amendment  without  paying  costs.  And  the  ri^ht  to  amend 
such  plea  after  it  is  thus  filed  is  governed  by  the  general  law  applicable  to  the 
amenoment  of  pleadings. 

2.  Evidence— Dooumbntart—Tax-Books. 

Tax-books  showing  the  return  of  other  lands  for  taxation  by  the  party  holding 
an  absolute  deed  from  the  opposite  party  to  the  premises  in  dispute,  such  return 
not  including  these  premises,  are  admissible  in  evidence,  in  a  proper  case,  to  throw 
light  upon  whether  the  deed  was  taken  for  permanent  ownership,  or  only  as  security 
for  a  debt. 
8.  Same— DocuMENTART— Introduction  of  Part  Oio^t. 

To  introduce  in  evidence  part  of  a  writing,  such  as  a  bill  in  equity,  and  withhold 
from  the  jury  the  balance  of  the  instrument,  it  is  at  least  necessary  to  point  out 
definitely  the  part  offered,— that  is,  the  pages,  paragraphs,  sentences,  or  words. 
When  this  is  not  done,  the  whole  or  none  should  go  to  the  jury. 

4.  Payment— Medium  of— Change  of  bt  Parol. 

A  written  contract  for  the  payment  of  money  by  a  given  day  may  be  varied  by  a 
subseouent  parol  contract  changing  the  medium  of  payment  in  wnole  or  in  part; 
and,  if  payment  be  actually  made  and  accepted  accordingly,  the  written  contract 
will  be  treated  in  equity  as  fully  performed. 

5.  New  Trialt— Sufficiency  of  Verdict. 

The  correctness  of  the  verdict  as  to  matters  of  fact  depending  on  the  credibility 
of  the  prevailing  party  as  a  witness,  and  it  not  appearing  that  the  element  of  estop- 
pel in  uxe  adverse  evidence,  as  a  matter  of  law,  was  insisted  upon,  or  even  presented 
to  the  court,  on  the  trial,  or  on  the  Jiearing  of  the  motion  for  a  new  trial,  the  refusal 
of  a  new  trial  will  not  be  disturbed. 
a.  Same. 

If  section  8500  of  the  Code,  as  to  specifying  the  plea  or  pleas  on  which  the  finding 
for  defendant  was  based,  applied  to  this  case  in  the  court  below,  the  omission^ 

Elaintiff  to  suggest  its  apphcation  before  the  verdict  was  received  is  an  answer  to 
is  motion  for  a  new  trial  on,  that  ground.    Whether  the  section  does  apply  where 
the  trial  is  had  solely  upon  matter  pleaded  as  equitable  defense,  qumret 
{Syllahus  by  the  Count,) 

Error  from  superior  court,  Pulaski  county;  Kibbee,  Judge, 
Qrice  &  Winslow,  for  plaintiff  in  error.    Martin  <&  Cochran,  for  defendant 
in  error. 

Bleckley,  C.  J.  In  October,  1885,  Grantham,  having  mortgaged  certain 
land,  applied  to  Jones  for  the  means  to  pay  off  the  mortgage,  amounting  to 
$150,  with  some  few  days'  interest  at  8  per  cent.  Jones  agreed  to  furnish  the 
amount,  and  did  furnish  it,  whether  by  way  of  loan  to  Grantham  or  by  way 
of  direct  advance  to  the  mortgagee,  is  in  dispute,— that  is,  whether  he  loaned 
the  money  to  Grantham,  or  merely  paid  off  the  mortgage  for  him.  Is  contro- 
verted. The  sum  actually  paid  to  satisfy  the  mortgage  was  $140;  but,  in- 
cluding what  Jones  paid  to  an  attorney  for  drawing  up  the  deed,  the  outlay 
was  $150.  Thereupon  Grantham  made  an  absolute  deed  of  conveyance  to 
Jones  for  the  premises  now  in  dispute.  The  deed  recites  a  consideration  of 
$150  paid.    Immediately  thereafter,  Jones  executed  to  Grantham  an  instru- 
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ment  In  writing*  not  under  seal,  in  which  he  agreed  to  reoonvey,  provided 
Grantham  paid  him  6180  by  the  15th  of  October  in  the  next  year.  The  time 
fixed  being  of  the  essence,  and  having  expired,  Jones  sued  out  a  process  to  re- 
move Grantham  from  the  premises  as  a  tenant  holding  over.  Grantham  and 
wife  thereupon  filed  a  bill  against  Jones,  alleging  that  Grantham  was  poor, 
and  unable  to  give  security  to  resist  that  process,  and  prayed  for  an  injunc- 
tion. The  bill  alieged  that  the  transaction  was  usurious,  but  that,  neverthe- 
less, Grantham  on  the  16th  of  October  had,  by  the  aid  of  a  friend,  made  a 
tender  of  the  whole  S180,  and  that  Jones  refused  to  accept  it;  and  the  bill 
went  on  to  continue  the  tender,  and  prayed  that  Jones  be  decreed  to  accept 
it,  and  malse  a  reconveyance  of  the  property.  There  were  other  facts  in  the 
bill,  but  this  was  its  important  feature.  Upon  that  bill  the  judge  granted  a 
restraining  order,  with  an  order  to  show  cause  why  an  injunction  should  not 
be  granted,  making  the  order  to  show  cause  returnable  in  November  follow- 
ing. The  order  was  served  on  the  23d,  and  on  the  26th  of  October,  1886, 
Jones  brought  this  action  of  complaint  against  Grantham  to  recover  the  prem- 
ises. It  is  the  statutory  action  of  complaint,  and  not  a  regular  action  of  eject- 
ment. When  the  time  arrived  for  showing  cause,  the  same  being  after  this 
action  was  brought,  Jones  answered  the  bill,  and  in  his  answer  accepted  the 
tender,  saying  he  would  take  the  money.  The  bill  is  still  pending,  no  further 
proceedings  upon  it  appearing*  At  the  regular  trial  term  the  action  of  com- 
plaint came  on  for  trial.  There  had  been  no  plea  filed,  and  no  appearance. 
The  record  recites  that  the  case  was  then  in  default;  but  the  declaration  had 
no  abstract  of  title  annexed,  and  the  plaintiff  amended  by  annexing  such  an 
abstract,  which  consisted  solely  of  a  reference  to  this  deed  from  Grantham  to 
himself.  When  that  amendment  was  made,  Grantham  filed  a  plea,  in  which, 
as  an  equitable  plea,  (so  it  says  on  its  face,)  he  alleged  that  the  deed  was  given 
as  a  security  for  a  debt,  and  specified  the  amount  of  the  debt,  and  the  amount 
of  the  usury,  and  set  up  the  usury,  and  the  fact  that  the  deed  was  usurious, 
as  a  defense.  The  trial  proceeded,  and  resulted,  after  some  amendments  to 
the  plea,  in  a  general  verdict  in  favor  of  Grantham. 

1.  One  of  the  grounds  of  the  motion  for  a  new  trial  is  that  the  court  allowed 
this  plea  to  be  filed  without  the  payment  of  costs.  The  plaintiff,  treating  the 
reception  of  the  plea  as  the  opening  of  a  default,  insists  that,  according  to  the 
rules  of  the  court,  the  payment  of  costs  ought  to  have  been  exacted.  It  will 
be  observed  that  the  plea  went  to  the  matter  that  was  brouglit  in  by  amend- 
ment. It  went  to  a  deed  which  did  not  appear  upon  the  record  before  the 
amendment  was  made.  And  we  think  the  general  rule  for  opening  a  default 
does  not  apply;  that  after  the  plaintiff  perfected  his  declaration  the  defendant 
could  plead  to  it  without  the  payment  of  costs, — certainly  so,  unless  the  court 
thought  proper  to  exact  the  payment  as  a  condition.  What  we  hold  is  that 
the  costs  were  not  absolutely  and  unconditionally  payable  in  order  to  en- 
title the  defendant  to  make  a  defense  as  against  that  deed,  the  same  having 
been  brought  in  by  amendment,  and  the  plea  being  filed  as  soon  as  the  amend- 
ment was  made. 

2.  It  is  very  obvious  that  the  plea,  as  an  equitable  plea,  was  not  good.  It 
made  no  tender  of  the  principal  and  legal  interest  of  the  sum  admitted  to  have 
been  borrowed;  so  that  usury,  though  a  defense  at  law,  was  no  defense  what- 
ever in  equity  as  the  plea  then  stood.  But  the  parties  did  not  take  this  view 
of  it.  They  went  on  to  trial  upon  the  plea  as  though  it  were  sufficient.  The 
plaintiff  made  out  his  case,  the  defendant  introduced  all  his  evidence,  and  the 
plaintiff  a  portion  of  his  in  rebuttal;  after  which  the  defendant  proposed  to 
amend,  and  did  amend,  his  plea  by  alleging  the  payment  in  full  of  the  $180, 
the  whole  amount,  within  the  time  fixed  by  the  contract.  He  alleged  that, 
by  a  subsequent  contract  in  parol,  the  plaintiff  became  indebted  to  him  in  vari- 
ous items  for  work,  cash,  etc., — setting  out  his  account;  and  the  allowance 
of  that  amendment  is  the  matter  of  the  second  ground  of  the  motion  for  a  new 
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trial.  But  connected  with  it  is  the  third  ground,  which  allowed  an  amend- 
ment to  the  amendment;  and  it  is  said  that  after  all  this  evidence  was  in, 
etc.,  it  was  too  late  to  amend,  especially  without  exacting  costs,  or  putting 
the  defendant  upon  terms, — which  the  court  did  not  do.  We  think  these 
amendments  came  within  the  words  of  the  statute  allowing  a  party  to  amend 
at  any  stage  of  the  cause.  As  there  had  been  some  pleading  within  the 
proper  time,  according  to  what  we  have  ruled  under  the  first  head  of  this 
opinion,  it  could  be  built  upon  throughout  the  trial,  on  such  terms  as  the  court 
thought  proper,  under  all  the  circumstances,  to  prescribe.  Code,  §§  3479, 
3482.  The  court  did  not  see  fit  to  impose  terms;  and  we  do  not  think  there 
was  any  abuse  of  discretion  in  failing  to  do  so,  or  in  allowing  the  amend- 
ments, although  it  was  certainly  extending  the  rule  of  free  amendment  very 
far.  There  are  some  little  hairs  in  the  record,  on  this  subject  of  amendment, 
which  are  so  trivial  that  I  eannot  consume  time  by  picking  them  out.  They 
are  of  no  consequence. 

8.  In  the  course  of  the  trial  the  defendant  offered  in  evidence  the  tax-books 
of  1886,  from  which  it  appeared  that  the  plaintiff  gave  in  for  taxation  other 
lands,  but  did  not  give  in  this  land.  It  is  said  that  the  tax-books  were  irrel- 
evant. We  think  not.  because,  on  the  plaintiff's  theory,  be  was  the  absolute 
owner  of  the  land.  He  denied  making  any  loan,  or  any  contract  to  recon  vey, 
until  aft«r  the  deed  to  him  was  delivered.  He  contended  that  he  purchased 
out  and  out;  that  the  deed  to  him  was  made  as  absolute  title  for  permanent 
ownership,  and  not  as  security  for  a  debt.  Upon  that  question  we  think  the 
tax-books  in  which  he  returned  other  lands,  but  did  not  return  this,  would 
throw  some  faint  light.  It  is  a  mere  glimmer,  but  enough  to  make  the  evi- 
dence relevant. 

4.  The  next  ground  of  the  motion  is  in  these  words:  "That  the  court  re- 
fused to  allow  plaintiff  to  put  in  evidence  so  much  only  of  the  bill  filed  by 
Grantham  and  wife  against  Jones  as  contained  the  tender  to  Jones  of  the 
amount  due  him,  the  court  holding  that  the  plaintiff  must  put  in  all  or  none; 
that  he  might  read  such  portions  of  the  bill  as  he  desired,  but,  if  he  put  in 
part  of  the  bill,  the  whole  bill  would  be  before  the  jury;  after  which  ruling 
the  plaintiff  put  in  the  entire  bill."  The  statement  of  the  facts  in  this  ground 
of  the  motion  is  all  the  information  we  have  as  to  what  transpired.  We  can- 
not ascertain  from  the  record  what  paragraph  or  paragraphs,  sentence  or  sen- 
tences, in  the  bill  were  offered  in  evidence  by  the  plaintiff.  How  much  of 
the  bill  may  be  said  to  contain  the  tender  to  Jones  of  the  amount  due  him 
may  be  matter  of  opinion.  If  we  had  marked  off  in  the  bill  such  and  such  pas- 
sages, such  and  such  parts,  or  some  definite  part  of  that  bill,  as  offered  in 
evidence  and  rejected,  we  could  then  determine  whether  the  court  erred  or 
not.  But  if  the  plaintiff  did  merely  what  this  ground  of  the  motion  for  a 
new  trial  indicates, — presented  the  paper,  and  said  to  the  court,  *'I  offer  so 
much  of  this,"  etc.,  without  pointing  it  out, — we  think  the  court  did  right» 
upon  that  vague  tender  of  evidence,  to  say  that  the  counsel  might  put  in  the 
whole  bill,  and  read  what  parts  he  chose,  but  could  not  put  in  part  of  it  only. 
The  proper  way,  we  apprehend,  was  for  him  to  mark  out,  or  point  out,  the 
exact  passage  or  passages  in  the  bill  that  he  wanted  to  use  in  evidence,  and 
to  offer  that  precise  matter;  and  then,  if  the  court  had  rejected  it,  very  likely 
the  rejection  would  have  been  error, — that  is,  if  the  offer  included  everything 
in  the  bill  touching  the  tender.  But  as  this  ground  of  the  motion  oomes  to 
us,  we  are  unable  to  say  that  the  court  erred  in  not  permitting  the  plaintiff 
to  do  what  he  sought  to  do.  On  this  subject  of  introducing  a  part  of  a  docu- 
ment, some  authorities  have  been  examined,  and  are  here  cited.  But  it  is 
unnecessary  to  discuss  or  apply  them  on  this  occasion,  because  whatever  the 
.  law  may  be  with  regard  to  admitting  part  of  an  instrument,  and  withholding 
the  balance,  we  are  sure  that,  if  a  part  only  be  tendered,  that  pait  should  be 
distinctly  pointed  out,  and  all  of  the  instrument  necessary  to  make  that  part 
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fully  and  correctly  understood  should  go  to  the  jury  and  be  considered.  See 
Davies  v.  Flewellen,  29  Ga.  49;  Seiple  v.  Northoutt,  62  Ga.  42;  Heard  v.  Rus- 
9eh  59  Ga.  25;  Armstrong  v.  LewU,  61  Ga.  680;  d  Greenl.  Ev.  8§  274,  281; 
Banks  v.  Darden,  18  Ga.  ai8;  Vischer  v.  Railroad  Co.,  84Ga.  538;  Anderson 
V.  Pollard,  62  Ga.  46;  Xe«ter  v.  Insurance  Co.,  55  Ga.  475;  Walker  v.  Griggs, 
28  Ga.  552;  Munroe  v.  Phillips,  64  Ga.  33;  Bowling  v.  J^'eeZcy,  72  Ga.  559; 
Henderson  v.  Francis^  75  Ga.  178. 

5.  The  court  charged  the  jury:  "If  you  believe,  from  the  evidence,  that 
alter  the  execution  of  the  deed  from  Grantham  to  Jones,  and  the  contract  oi 
agreement  of  Jones  to  reconvey,  Jones  and  Grantham  entered  into  another 
agreement,  in  which  Grantham  was,  in  work  or  money,  or  both,  to  pay  Jonet< 
the  amount  of  $180  before  the  expiration  of  the  date  fixed,  and  that  Grar. 
tham  did,  in  money  or  labor,  pay  the  full  amount  stipulated,  which  was  ai 
cepted  by  Jones,  then  the  plaintiff  could  not  recover."  This  charge  covei* 
the  substance  of  the  plea  as  finally  shaped  by  the  amendment.  There  cen^- 
tainly  can  be  no  reason  why  a  simple  contract  payable  in  money  may  not  sub 
sequently  be  changed,  by  parol  agreement  of  the  parties,  as  to  the  medium  of 
payment,  so  as  to  make  labor,  or  anything  else,  in  whole  or  in  part,  a  dle^ 
charge;  and  if  it  be  performed  according  to  the  new  agreement,  and  the  p€e< 
formance  be  accepted,  such  full  performance  will  operate  as  a  discharge.  W« 
think  there  is  no  substantial  merit  in  this  ground  of  the  motion,  though  \t 
may  be  that  the  transaction  ought  to  be  called  accord  and  satisfaction  rathPi^ 
than  payment^  Blinnv,  Chester,  5  Day,  359;  Louden  w.Birt^  4  Ind.  566. 
Sinard  Y.Patterson,  3  Blackf.  353;  Payne  v.  Bamet,  2  A.  K.  Marsh.  312. 
The  next  ground  treats  of  instructions  to  the  jury  how  to  deal  with  the  sub- 
ject in  the  event  they  found  that  this  subsequent  agreement  was  made,  and 
only  partly  performed  by  Grantham ;  but  whether  these  instructions  were 
right  or  wrong  makes  no  difference,  the  jury  having  found  in  favor  of  Gran- 
tham generally.  They  did  not  base  their  verdict  upon  the  part  of  the  charge 
of  the  court  that  relates  to  incomplete  payment,  but  upon  the  part  whicli  re- 
lates to  complete  payment;  so  it  is  unnecessary  to  rule  further  touching  this 
ground  of  the  motion  for  a  new  trial. 

6.  The  usual  grounds  that  the  verdict  is  contrary  to  law  and  the  evidence 
are  here  for  our  consideration,  and  we  have  considered  them.  The  record 
makes  a  very  powerful  case  in  favor  of  the  losing  party;  but.  if  the  prevail- 
ing party  testified  truly,  justice  has  been  done, — and  a  jury  of  the  vicinage 
have  decided  that  he  did  so  testify.  The  judge  who  presided  at  the  trial  has 
fielded  to  their  finding  as  to  his  credibility,  and  so  must  we.    It  is  urged  that 

he  tender  as  made  in  the  bill,  especially  after  its  acceptance  in  the  answer, 
would  operate  as  an  estoppel  in  law,  and  therefore  that  the  verdict  was  wrong. 
If  that  theory  be  sound,  it  ought  to  have  been  presented  in  the  court  below. 
The  estoppel,  if  any,  ought  to  have  been  urged  there.  But  neither  in  the  mo- 
tion for  a  new  trial,  nor  elsewhere  in  the  record,  is  there  any  indication  that 
the  question  of  estoppel  was  presented  to  the  court  or  to  the  jury,  and  for  that 
reason  we  do  not  deal  with  it  here.  To  take  the  benefit  of  an  indirect  or  in- 
cidental estoppel  not  pleaded  it  must  be  insisted  upon  at  the  proper  time. 

7.  The  final  ground  of  the  motion  is  that  the  jury  did  not  specify,  in  their 
verdict,  on  which  of  the  pleas  it  was  found.  There  was  no  objection  made 
in  the  court  below  to  receiving  the  verdict  because  of  this  omission.  See  BaU 
Ion  V.  Drake,  75  Ga.  115,  and  other  cases.  Besides,  the  pleas,  if  more  than 
one,  were  equitable  pleas;  and,  where  the  whole  of  the  defense  is  equitable, 
none  of  it  legal,  the  requirement  of  section  3560  of  the  Code,  as  to  the  form 
of  the  verdict,  is  of  doubtful  application.  In  equity  the  entire  answer  is  taken 
together,  and  treated  as  one  defense.    Judgment  affirmed. 
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Speib  et  oL  V.  Gbooyeb  et  al. 
(Supreme  Count  of  Qeorgicu    April  4, 1888.) 

CSOHBTlTUTIONAIi  LaW— TITLB8  OF  LAWft--SUBnBCT-MATTBB. 

The  Georgia  act  of  December  13,  1871,  ''to  create  a  board  of  commissionerft  of 
roadfl  and  revenues  in  the  counties  of  Floyd,  Berrien,  Effingham,  Schley,  Sumter, 
and  Greene,  **  does  not  violate  the  constitutional  provision  against  passing  any  law 
referring  to  more  than  one  subject-matter. 

Error  from  superior  court,  Effingham  county,  Adaus»  Judge. 
J.  &,  &  2>.  H.  Clarkt  for  plaintiffs  in  error.    Denmark  &  AdanUt  for  de- 
fendants in  error. 

Blakdford,  J.  The  only  question  in  this  case  is  whether  the  act  of  De- 
cember 13,  1871,  (Acts  1871-72,)  is  violative  of  Const.  1868,  art.  3,  §  4,  par. 
5,  which  provides  that  no  law  or  ordinance  shall  pass  which  refers  to  more 
than  one  subject-matter,  or  contains  matter  different  from  what  is  expressed 
in  the  title  thereof.  The  court  below  held  that  it  was  unconstitutional  and 
void,  because,  he  says,  it  contains  more  than  one  subject-matter.  The  titlt 
to  this  act  is,  ''An  act  to  create  a  board  of  commissioners  of  roads  and  rev- 
enues in  the  counties  of  Floyd,  Berrien,  Effingham,  Schley,  Sumter,  and 
Greene. "  This  is  a  case  to  be  decided  more  by  instinct  than  by  logic  or  ratio- 
cination. Suppose  the  title  to  this  act  had  been,  ^' An  act  to  create  a  board 
of  commissioners  of  roads  and  revenues  in  the  several  counties  of  this  state, " 
and  the  body  of  the  act  so  provided,  would  it  be  contended  seriously  that  it 
referred  to  more  than  one  subject-matter  because  it  extended  to  all  the  coun* 
ties  of  the  state?  How,  then,  can  it  be  said  to  refer  to  more  than  one  subject- 
matter  because  it  creates  a  board  of  commissioners  of  roads  and  revenues  for 
certain  counties  in  the  state,  less  than  all  the  counties  of  the  state.  We  think 
it  is  clear  that  the  act  refers  to  but  one  subject-matter,  and  that  subject-mat- 
ter is  the  creation  of  a  board  of  commissioners  for  the  counties  named.  And 
it  does  not  make  any  difference  how  few  or  how  many  counties  of  the  state 
are  embraced  in  an  act  of  this  character;  it  has  but  one  purpose  and  object 
We  think,  therefore,  that  the  decision  of  the  court  below  should  be  reversed* 
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Ghableston  &  Sayankah  Br.  Go.  v.  Moobb. 

{Supreme  Court  of  Georgia,    April  4, 1888.) 

Cabribbs— KxoLiOBKCB— Lobs  or  Goods— MiSRspsBSBinrATioNS  of  Shippbb. 

Where,  in  an  action  against  a  common  carrier  for  damages  on  the  ground  of  neg- 
ligence, it  appeared  from  the  evidence  that  the  shipper  made  misrepresentations  as 
U)  the  nature  of  the  goods  shipped,  representing  them  to  he  household  goods,  when 
A  fact  a  part  consisted  of  jewelry  and  wearing  apparel,  held,  that  the  company  was 
«zempt  from  liability  as  to  the  jewelry  and  wearing  apparel,  for  the  reason  that  it 
•<iever  contracted  to  carry  such,  but  was  not  exempt  as  to  the  household  goods, 
which  it  did  contract  to  carry.^ 

Error  from  city  court  of  Savannah;  Habdbn,  Judge. 
ChUholm  cfr  Brwin  and  Wm,  Deleaken^  for  plaintiff  in  error.    J.  Q.  4 1). 
ff.  ClarK  for  defendant  in  error. 

Blan3>fobi>»  J.  The  defendant  in  error  brought  her  action  against  the 
Charleston  &  Savannah  Bailway  Company  to  recover  damages  which  she  al- 
leged she  sustained  bj  reason  of  the  negligence  of  the  rail  way  company  in  not 
carrying  and  safely  delivering  to  her  certain  goods  which  had  been  shipped 
from  a  point  on  its  road  to  the  city  of  Savannah.  The  jury  rendered  a  ver- 
dict in  her  favor  for  $200;  whereupon  the  company  moved  for  a  new  trial, 
which  was  refused,  and  it  excepted.  The  grounds  of  the  motion  are  that  the 
verdict  is  contrary  to  law  and  to  the  evidence,  and  is  excessive.  The  evi- 
dence shows  that  two  boxes  and  one  bundle  of  bedding  were  delivered  to  the 
railway  company^  and  consigned  to  Mrs.  Moore,  the  defendant  in  error,  as 
household  goods;  and  it  is  uncontradicted  that  the  statement  made  to  the 
agent  of  the  company  at  the  time  they  were  delivered  to  him  and  receipted 
lor  was  that  they  were  household  goods;  whereas,  itapears  from  the  testi- 
mony a  considerable  portion  of  the  articles  delivered  consisted  of  jewelry  or 
ornaments,  and  wearing  apparel.  The  verdict  of  the  jury  was  for  the  full 
value  of  the  articles  sued  for.  It  further  appeared,  and  was  not  contradicted, 
that  there  was  a  different  rate  of  charges  for  goods  in  nature  of  jewelry  or 
wearing  apparel  from  that  charged  for  household  goods,  the  rate  of  freight 
for  the  latter  being  lower  than  for  the  former. 

1,  2.  We  think  that  this  verdict  was  excessive.  The  shipper  should  have 
stated  truly  to  the  agent  of  the  company  the  nature  and  character  of  the  goods 
shipped.  A  misrepresentation  by  the  shipper  in  this  respect  is  held  by  some 
of  the  decisions  of  this  court  to  amount  to  a  fraud  upon  the  railway  company 
receiving  the  same  as  a  carrier,  which  relieves  the  company  of  its  liability. 
It  was  contended  by  counsel  for  the  railway  company  that  this  misrepresen- 
tation relieved  the  company  entirely  from  liability  for  the  goods  received ;  but 
we  do  not  agree  to  that.  We  think  the  company  is  only  exempt  from  liability 
as  to  the  goods  in  regard  to  which  the  representation  was  made.  Household 
goods,  goods  such  as  the  railway  company  agreed  to  carry,  it  was  bound  to 
carry  and  safely  deliver  to  the  consignee.  The  principle  upon  which  the  car^ 
rier  is  relieved  from  liability,  under  some  of  the  decisions  of  this  court,  as 
already  stated,  is  that  there  was  a  fraud  upon  the  carrier.  But  there  is  an- 
other good  reason :  The  carrier  did  not  undertake  to  carry  anything  but  house- 
hold goods;  wearing  apparel  was  not  included  in  the  contract,  and  hence  the 
carrier  was  only  bound  to  carry  such  goods  as  the  shipper  represented  to  be 
contained  in  the  boxes  and  bundles,  and  which  it  contracted  to  carrj. 

>  Where  a  shipper  enters  into  a  special  written  agreement  with  a  raUway  company 
to  transport  over  its  road  one  car-load  of  household  goods,  and  the  shipper,  without  the 
knowledge  or  consent  of  the  raUway  company,  puts  into  the  car  a  quantity  of  other 
goods,  the  regular  rates  for  the  carnage  ox  which  are  hieher  than  the  rates  for  house- 
hold goods,  the  company  Is  entitled  to  be  paid  by  the  snipper,  in  addition  to  the  con- 
tract price  for  carrying  household  goods,  its  rejzular  rates  for  carrying  the  goods  not 
embraced  in  the  contract.  Smith  v.  Finoley,  (Kan.)  8  Pac.  Rep.  STL 
v.Ss.E.no.lO — 49 
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3.  We  think  that  all  of  the  verdict  over  $100  was  excessive;  and  we  direct 
that  the  court  below  shall  require  all  over  that  amount  to  be  written  off,  and 
the  judgment  be  allowed  to  stand  to  the  amount  of  $100;  the  plaintiff  in  error, 
however*  being  entitled  to  its  costs  in  this  court  Judgment  reversed,  on 
terms. 


^  Q*^-  ^'2)  MoHB  V.  Dillon. 

{Supreme  Court  of  Georgia.    April  4, 1888.) 

1.  EviDBiroE— PaboZi  to  Explain  MEMORAin>UM. 

Under  Ck>de  GkL  SS  2757,  8801,  making  parol  evidence  admissible  to  explain  all  am- 
biguous and  incomplete  written  contracts,  an  incomplete  auctioneer's  memoran- 
dum of  sale  of  land  may  be  explained  by  showing  the  boundaries  of  the  land  re- 
ferred to  in  the  written  memorandum,  and  which  of  the  parties  named  was  the 
owner,  and  which  the  purchaser  of  the  land. 

S.  EZBCTTTORS  AND  ADMINISTRATOBS— ACTIONS  AOAINST. 

Where  real  estate  has  been  turned  over  by  the  executors  of  a  will  to  plaintiff,  the 
legatee  named,  a  suit  afterwards  brought  by  the  other  legatees  against  the  execu- 
tors to  recover  certain  expenses  wrongfully  put  upon  them  and  the  estates  willed 
them,  does  not  constitute  a  doud  on  plaintiff's  title. 

Error  from  city  court  of  Savannah;  Habden,  Judge. 

Denmark  &  Adams,  for  plaintiff  in  error.    /.  R.  Sattsity,  for  defendant. 

Blandpobd,  J.  Daniel  R.  Dillon  brought  his  action  against  Anson  Mohr 
to  recover  damages  in  the  sum  of  S500;  it  being  alleged  by  the  plaintiff  in  his 
declaration  that  he  had  caused  to  be  put  up  at  auction  for  sale  a  certain  tract 
of  land  of  which  he  was  owner,  at  which  sale  the  defendant  was  the  highest 
bidder,  and  was  declared  the  purchaser,  the  land  being  knocked  down  to  him 
for  a  specitled  sum;  and  that,  notwithstanding  the  plaintiff  had  been  ready 
and  willing  to  make  good  and  sufficient  titles  to  the  land,  and  deliver  posses- 
sion of  the  land  to  the  defendant,  upon  his  paying  the  purchase  money  there- 
for, the  defendant  had  failed  and  refused  to  comply  with  his  pait  of  the  con- 
tract, and  to  pay  for  the  land  as  he  had  agreed  to  do. 

The  case  was  left  to  the  judge  to  decide  without  the  intervention  of  a  jury. 
Upon  the  trial  a  certain  newspaper  containing  an  advertisement  for  sale  by 
De  La  Roche  &  Sons,  auctioneers,  of  certain  lands  described,  was  introduced  in 
evidence  for  the  plaintiff,  without  objection  on  the  pait  of  the  defendant.  The 
auctioneer  himself  was  sworn,  and  testified  as  to  what  lands  were  sold,  and 
the  price  they  brought,  and  who  bought  the  property;  and  a  memorandum  in 
writing  of  the  entries  of  the  auctioneer  was  put  in  evidence,  over  the  objec- 
tion of  the  defendant  that  the  entries  were  imperfect  and  so  incomplete  as 
not  to  show  any  contract  between  the  parties  as  to  the  sale  of  the  property. 
The  court  allowed,  over  objection  of  the  defendant,  parol  evidence  to  show 
that  Daniel  R.  Dillon,  whose  name  appeared  in  this  memorandum,  was  the 
owner  and  vendor  of  this  property.  Testimony  was  introduced  to  show  at 
what  time  Dillon's  name  was  entered  upon  the  auctioneer's  book  of  entries. 
The  testimony  does  not  indicate  very  satisfactorily  when  it  was  entered  upon 
the  memorandum ;  whether  it  was  entered  before  this  action  was  brought  or 
not.  The  exemplification  of  a  record  wieus  introduced  in  evidence  for  the  pur- 
pose of  showing  that  there  was  a  cloud  upon  the  title  of  the  property,  the  rec- 
ord being  of  a  pending  suit  in  Chatham  superior  court,  brought  by  certain 
legatees  of  David  R.  Dillon,  under  his  last  will  and  testament,  against  the  ex- 
ecutors, in  which  they  claimed  that  certain  expenses  ought  not  to  be  put  upon 
them  or  upon  that  part  of  the  estate  which  was  willed  to  them.  Daniel  R. 
Dillon  has  no  part  in  that  proceeding.  It  appears  that  this  land  was  devised 
by  the  will  of  David  R.  Dillon  to  Daniel  R.  Dillon,  and  had  been  turned  over 
to  him  by  the  executors.  The  court  held  that  there  was  no  cloud  upon  the 
title,  and  found  in  favor  of  the  plaintiff,  assessing  his  damages  at  the  sum  of 
$492.50»  and  costs  of  suit;  and  to  this  finding  the  defendant  excepted. 
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1.  The  Code,  §  1950»  provides  that  contracts  for  the  sale  of  lands,  or  anj 
interest  in  or  oonoerning  them,  shall  be  in  writing.  Section  2630  provides 
that,  **in  cases  of  sales  by  auction,  the  auctioneer  shall  be  considered  the  agent 
of  both  parties,  so  far  as  to  dispense  with  any  further  memorandum  in  writ- 
ing than  his  own  entries."  The  great  question  in  this  case  is  this;  whether 
this  memorandum  in  writing  being  ambiguous  upon  its  face  as  to  who  was 
the  purchaser  and  who  the  vendor,  and  as  to  the  land  itself,  parol  evidence 
could  be  admitted  for  the  purpose  of  explaining  the  same.  Section  3801  of 
the  Code  provides  that,  "parol  evidence  is  admissible  to  explain  all  ambi- 
guities, both  latent  and  patent. "  Section  2757  is  more  extended  in  its  provis- 
ions. It  provides  that,  in  arriving  at  the  true  interpretation  of  contracts, 
"all  the  attendant  and  surrounding  circumstances  may  be  proved,  and  if  there 
is  an  ambiguity,  latent  or  patent,  it  may  be  explained ;  so  if  a  part  of  a  contract 
only  is  reduced  to  writing,  *  ♦  ♦  and  it  is  manifest  that  the  writing  was 
not  intended  to  speak  the  whole  contract,  then  parol  evidence  is  admissible.*' 
"The  rules  of  grammatical  construction  usually  govern,  but  to  effectuate  the 
intention  they  may  be  disregarded.  Sentences  and  words  may  be  transposed,  • 
and  conjunctions  substituted  for  each  other.  In  extreme  cases  of  ambiguity, 
where  the  instrument,  as  it  stands,  is  without  meaning,  words  may  be  sup- 
plied." The  memorandum  is  as  follows:  "Sale  in  front  of  store,  June  18, 
1886.  D.  R.  Dillon,  (Mohr  Bros.,)  A.  Mohr.  100  acre^  of  land,  fronting  on 
waters  B.,  at  15|,  $1,575.*'  It  is  manifest  that  from  the  paper  itself  it  can- 
not be  ascertained  who  was  the  seller  and  who  the  purchaser;  nor  does  it  give 
definitely  the  location  and  boundaries  of  the  land.  Although  the  materials  of 
the  contract  are  in  writing,  the  writing,  taken  by  itself,  is  incomplete ;  and 
under  these  circumstances  we  think  that,  under  our  Code,  parol  evidence  is 
admissible  to  explain  the  writing.  In  this  case  it  was  explained  by  the  auc- 
tioneer, who  showed  that  the  hundred  acres  referred  to  in  the  memorandum 
were  bounded  in  a  certain  way;  that  the  D.  R.  Dillon  referred  to  was  the 
owner  of  the  land  which  was  sold  for  him  by  the  auctioneer;  and  that  the  A. 
Mohr  named  in  the  memorandum  was  the  purchaser.  We  think  this  testi- 
mony was  admissible.  At  common  law  it  would  not  have  been  admissible, 
and  we  are  not  aware  that  it  would  be  in  other  states  of  the  Union,  but  under 
the  Code  of  this  state,  which  in  this  respect  amounts  to  a  repeal  of  the  com- 
mon law,  it  was  undoubtedly  proper. 

2.  If  this  had  been  a  solemn  deed,  signed,  sealed,  and  delivered  between  the 
parties,  and  contained  ambiguities,  we  do  not  see  any  reason  why  parol  evi- 
dence would  not  have  been  admissible  to  explain  the  ambiguities.  Where  a 
deed  cannot,  upon  its  face,  be  undei-stood,  there  is  no  reason  why  parol  evi- 
dence would  not  be  admissible  to  show  the  meaning  of  the  deed,  and  make  it 
speak  the  true  intent  of  the  parties.  The  statute  of  fraud  requires  that  any 
contract  concerning  the  sale  of  lands  must  be  in  writing ;  and  this  is  true  as 
well  when  the  sale  is  made  by  an  auctioneer,  the  agent  of  the  parties,  as  when 
it  is  made  between  the  parties  alone. 

3.  We  think,  furthermore,  that  in  this  case  there  was  no  cloud  upon  the 
title  of  the  plaintiff,  Dillon.  It  is  not  denied  that  the  testator,  David  R.  Dil- 
lon, was  the  owner  of  the  land  at  the  time  of  his  death,  and  that  the  land  was 
turned  over  to  Daniel  R.  by  the  executors  of  David  R.  If  the  legatees  under 
the  will  had  any  complaint  to  make  of  the  manner  in  which  the  estate  was 
being  administered  by  the  executor,  that  was  a  matter  between  them  and  the 
executor.  After  he  had  turned  over  the  property  to  Daniel  R.  Dillon,  it  be- 
came his  property.  He  had  a  clear  title,  so  far  as  appears  from  this  record. 
We  think  the  court  was  right  in  its  rulings,  and  the  judgment  of  the  coiu^. 
below  is  affirmed. 
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Smith  o.  Gbntbal  Bailroad  A  BANSiNa  Go. 

{SupreTne  Court  of  Oeorgia.    April  9, 1888.) 

1.  Railroad  Cokpakibs— Nboliqbkcb— Passbnobb  on  Fbbight  Tbaih— STOPrni«  kbab 

Dakgbbous  Plaob. 

PlaintiiE  was  a  passenger  on  a  freight  train,  which  arrived  at  his  destination  on 
a  dark  night.  The  conductor  left  him  on  the  train,  taking  away  the  dnlr  lantern, 
and  one  of  the  train  hands  told  him  to  leave  the  cab,  but  no  light  was  lumished, 
and,  in  attempting  to  follow  an  employe  of  defendant  to  thedepo^  plaintiff  fell  a  dis- 
tance of  about  20  feet  to  the  ground  from  the  top  of  a  perpendicular  embankment  on 
which  the  train  was  stopped.  The  edge  of  such  embankment  was  only  about  three 
feet  from  the  side  of  the  train  he  got  out  at^  with  no  fence  to  protect  people  from 
falling  over;  and  he  had  no  knowledge  of  tne  danger,  or  warning  of  it  from  any 
one.    Seld  that,  on  the  evidence,  plaintiff  was  entitled  to  recover. 

2.  Bamb. 

Evidence  was  introduced  by  plaintiff  to  show  that  another  person  had  fallen  from 
the  wall  from  which  plaintifC  lelL  HeZd,  that  the  only  effect  of  his  evidence  was 
to  show  that  the  place  was  dangerous,  and  the  error,  if  any,  in  admitting  it  was 
without  prejudice,  as  the  place  was  shown  beyond  doubt  to  be  dangerous,  by  other 
evidence. 
8.  Bamb. 

The  negligence  alleged  was  that  defendant  stopped  its  car  near  a  dangerous  preci- 
pice, without  a  light,  and  without  giving  plaintiff  notice  of  the  danger.  Held  not  er- 
ror lor  the  court  to  refuse  to  give  unmodified,  as  an  Instruction  asked  by  defendant,  an 
abstract  principle  taken  from  the  syllabus  of  this  case  in  the  report  of  the  former 
appeal,  to  the  effect  that  the  road  is  not  expected  to  make  landings  for  passengers 
where  none  are  expected  to  be. 
i.  Bame. 

Where  a  railway  oompanv  takes  passengers  on  its  freight  trains,  it  Is  bound  to 
exercise  reasonable  care  and  diligence  for  their  safety  on  leaving  the  train.^ 
5.  Nbw  Triai/— Bxobsstvb  Damaobs— ^BGOin>  Verdict. 

Where  a  jury  return  a  verdict  fof  the  same  amount  as  in  a  verdict  which  this  court 
set  aside  as  excessive  in  a  former  trial  of  the  same  cause,  the  second  verdict  is  not 
necessarily  excessive,  where  the  evidence  is  materially  different  on  the  second  trial.* 
ft.  TBIALt— iKBTBUOnONS— >Illustration8. 

It  is  not  error  for  a  trial  court,  in  charging  a  jury,  to  usp  illustrations,  if  such 
illustrations  are  apt,  and  state  the  law  correctly. 

Error  from  city  court  of  Savannah;  Harden,  Judge.  For  former  opinion 
see  76  Ga.  209. 

Lawtoii  <&  Cunninghamt  for  plaintiff  in  error.  J.  R,  Saussy,  for  defend- 
ant in  error. 

Simmons,  J.  Smith  brought  suit  against  the  Central  Railroad  k,  Banking 
Ck)mpany  for  damages,  wherein  he  alleged  that  he  made  a  contract  with  the 
defendant  whereby  it  agreed  to  carry  him  safely,  for  a  certain  sum  of  money, 
from  station  No.  6  on  its  road  to  the  city  of  Ssivannah,  on  a  freight  train,  and 
that,  upon  arriving  at  his  destination,  the  train  was  stopped  so  that  the  car  upon 
which  he  was  riding  was  carelessly  and  negligently  placed  in  close  proximity 
to  a  dangerous  and  exposed  pitfall  or  retaining  wall,  in  the  dark,  and  without  a 

^Though  a  train  is  not  operated  for  the  purpose  of  canning  passengers,  yet,  if  those 
in  control  thereof  assume  to  carry  a  passenger,  they  are  bound  to  operate  the  train  in 
such  a  manner  as  due  care  and  attention  for  the  safety  of  the  passenger  would  suggest. 
Railroad  Co.  v.  Brown,  (lU.)  14  N.  E.  Rep.  198.    A  passenger  on  a  freight  train  assumesi 


the  ordinary  risk  and  discomfort  incident  thereto ;  and  \&  held  to  be  correspondingly 
careful  in  guai^ng  against  injury  by  reason  of  the  risk  incidental  to  such  mode  of 
travel.    WaUace  v.  Railroad  Co.,  (IT.  C.)  4  B.  B.  Rep.  503;  Rosenbaum  v.  Railway  Co., 


(Mtnn.)  86  N.  W.  Rep.  447. 

*  As  to  excessive  damages  in  actions  for  injuries  to  the  person,  see  Railroad  Co.  v. 
Hewitt,  (Tex.)  8  S.  W.  Rep.  705;  Railway  Co.  v.  Ware,  (Ky.)  1  S.  W.  Rep.  493,  and  note; 
Railroad  Co.  v.  Thompson,  (Miss.)  1  South.  Rep.  8^  Triese  v.  City  of  St.  Paul,  (Minn.) 
82  N.  W.  Rep.  857;  Schroth  v.  City  of  Prescott,  (Wis.)  Id.  621;  Fitzgerald  v.  Dobson, 
(Me.)  7  Atl.  Rep.  704;  Knapp  v.  Railway  Co.,  (Iowa,)  82  N.  W.  Rep.  18;  RaUwfty  Co.  v. 
Davidson,  (Tex.)  4  S.  W.  Rep.  686,  and  note;  RaUroad  Co.  v.  Stacdcer,  (Tenn.)  6  S.  W. 
Rep.  737. 
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light ;  that  this  wall  was  20  feet  high  from  the  ground,  and  without  any  railing 
thereon  to  serve  as  a  guide  or  protection;  that  no  light  was  furnished,  and  no 
notice  given  of  the  existence  of  the  wall,  or  his  proximity  thereto;  and  that, 
in  attempting  to  make  bis  way  from  the  car  to  the  passenger  depot  of  the 
defendant,  he  fell  over  the  wall,  and  was  in  consequence  greatly  injured. 
Upon  the  trial  of  the  case,  the  jury  returned  a  verdict  in  his  favor.  The  de- 
fendant made  a  motion  for  a  new  trial;  which  motion  was  overruled  by  the 
court,  and  the  defendant  brings  the  judgment  overruling  said  motion  to  this 
court  for  review.  The  first  three  grounds  of  the  motion  are  the  usual  ones, — 
that  the  verdict  is  contrary  to  law,  to  the  evidence,  and  against  the  weight 
of  evidence.  .The  fourth  ground  is  that  the  verdict  is  excessive.  The  fifth, 
sixth,  and  seventh  grounds  complain  of  the  charge  of  the  court  as  given. 
The  eighth  ground  excepts  to  the  admission  of  the  testimony  of  James  Watts. 

1.  We  have  carefully  considered  the  evidence  as  disclosed  by  the  record  in 
this  case,  and  we  think  it  authorizes  the  verdict  of  the  jury.  It  shows,  in 
brief,  that  the  plaintiff  in  the  court  below  was  a  passenger  on  a  freight  train 
of  the  defendant,  and  was  carried  thereon  from  station  No.  6  to  the  city  of 
Savannah,  where  the  train  arrived  between  11  and  12  o'clock  on  a  dark  night; 
and  that  the  conductoi*  left  him  in  the  car,  without  notifying  him  of  his  ar- 
rival, and  took  with  him  the  only  lantern  that  was  on  the  train.  Along-side 
the  track  at  this  point,  and  some  three  or  three  and  a  half  feet  from  it,  was  a 
wall,  the  height  of  which  on  the  side  next  the  track  was  from  five  to  eight 
inches  from  the  ground,  but  on  the  outer  side  was  from  fifteen  to  twenty  feet 
high  from  the  ground ;  this  difference  being  caused  by  the  banking  up  of  the 
dirt  on  the  one  side,  for  the  purpose  of  making  a  road-bed  for  the  track.  The 
plaintiff  was  told,  at  this  point,  by  one  of  the  train  hands,  to  leave  the  cab; 
but  no  light  was  furnished  him,  and  no  notice  given  him  of  his  proximity  to 
the  wall.  One  of  the  employes  connected  with  the  train  took  his  luggage, 
and  proposed  to  guide  him  to  the  depot;  and,  in  following  this  guide,  his 
feet  repeatedly  struck  against  what  he  took  to  be  the  ends  of  the  cross-ties, 
and  to  avoid  them  he  made  two  steps  to  the  right,  and  upon  making  tlie  sec- 
ond step  fell  from  the  top  of  the  wall  to  the  ground  on  the  other  side,  a  dis* 
tance  of  perhaps  20  feet,  and  was  badly  injured,  receiving  a  shock  to  his  nerv- 
ous system  which  confined  him  to  his  bed  for  some  weeks,  and  incapacitated 
him  from  business  for  months,  during  which  time  he  suffered  great  pain, 
physically  and  mentally,  as  well  as  other  damage  to  his  person,  the  character 
of  which  is  more  fully  set  out  elsewhere  in  the  report  of  this  case.  These,  in 
substance,  were  the  facts  before  the  jury  on  the  trial  of  the  case  which  we 
are  now  reviewing.  If  they  are  true,  (and  the  jury  by  their  verdict  have  so 
found  them,)  we  think  that  they  authorize  the  verdict;  that  the  verdict  was 
not  against  the  weight  of  the  evidence,  nor  contrary  to  law,  as  claimed  by  the 
plaintiff  in  error;  nor  was  it  so  grossly  excessive  as  to  authorize  this  court, 
under  the  facts  above  recited,  to  reverse  the  judgment  of  the  court  below  in 
refusing  to  grant  a  new  trial  upon  that  ground. 

It  is  contended,  However,  by  counsel  for  the  plaintiff  in  error,  that  this 
court,  when  the  case  was  here  before,  (76  Ga.  209,)  decided,  upon  the  same 
state  of  facts,  that  **a  verdict  in  favor  of  the  plaintiff  for  $10,000  is  not  only 
flagrantly  extravagant,  but  so  excessive  as  to  disclose  either  bias  in  his  favor, 
or  prejudice  against  the  defendant;"  and  counsel  contend  that  this  court  in 
the  present  case  is  bound  by  that  decision,  the  facts  being  the  same.  We 
have  compared  the  facts  as  reported  in  76  Ga.  and  the  facts  as  disclosed  by 
the  record  in  the  case  now  before  us,  and  upon  the  only  question  decided  by 
this  court  before,  namely,  as  to  contributory  negligence,  we  think  the  facts 
are  now  very  different.  The  evidence,  as  stated  in  the  report  of  the  former 
case,  showed  that  the  cab  was  stopped  on  the  second  track  from  the  wall, 
which  would  place  Smith  12  or  15  feet  from  the  wall ;  and  hence,  in  order  for 
him  to  have  fallen  over  the  wall,  in  the  distance  which  it  was  said  he  walked. 
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it  would  have  been  necessary  for  him  to  go  at  right  angles  from  the  cab,  in- 
stead of  following  his  guide.  The  evidence  in  the  present  case,  however, 
shows  that  the  cab  was  stopped  on  the  track  nearest  the  wall,  and  that  the 
path  between  the  track  and  the  wall  was  only  three  to  three  and  a  half  feet 
wide;  so  that  to  step  over  the  wall  as  he  did  would  only  require  a  divergence 
to  the  right  of  about  two  steps,  as  Smith  claimed  it  to  be  in  his  testimony. 
Again,  the  statement  of  the  facts  as  they  appear  in  Judge  Hall's  opinion  in 
the  former,  case  shows  that  the  wall  was  two  feet  high  from  the  ground  on 
the  side  next  the  railroad ;  whereas  the  record  of  the  present  case  shows  that 
the  height  was  from  five  to  eight  inches.  On  the  former  trial,  "Allen's 
bougie''  was  mentioned  as  having  been  used  by  the  plaintiff;  and  Judge 
Hall,  in  his  opinion,  very  naturally  concluded  that  it  was  an  inurnment, 
and  that  the  plaintiff  had  injured  himself  by  its  use,  as  was  contended  by  the 
defendant.  In  this  case  it  is  explained  that  "Allen's  bougie''  was  not  an  in- 
struDient,  but  was  a  medicine,  and  that  the  plaintiff  was  not  injured  by  its 
use.  On  the  former  trial,  the  evidence  was  that  the  plaintiff  had  not  recov- 
ered from  an  attack  of  venereal  disease,  and  that  the  loss  of  his  testicle  and 
other  damage  complained  of  might  have  resulted  from  this  cause,  instead  of 
from  his  fall.  In  the  present  case  it  was  proven  beyond  all  doubt,  by  his  at- 
tending physician,  that  he  had  fully  recovered  from  that  disease  some  months 
before  he  was  injured  by  this  fall,  and  that  the  disease  could  not  possibly  have 
contributed  to  the  loss  of  his  testicle.  Other  differences  might  be  shown,  if 
it  were  necessary,  between  the  testimony  as  reported  in  76  Ga.  and  the  testi- 
mony as  it  is  now  before  us;  but  we  think  that  the  differences  we  have  al- 
luded to  are  sufficient  to  show  that  the  case  as  presented  to  the  court  when  it 
was  here  before  is  not  the  case  which  we. are  now  considering.  If  it  were 
true  that  Smith  alighted  from  the  car  at  a  distince  of  twelve  or  fifteen  feet 
from  the  wall,  as  shown  in  the  report  of  the  first  trial,  and  that  the  wall  was 
two  feet  high;  and  if  it  were  true  that  the  bougie  referred  to  was  an  instru- 
ment, instead  of  a  medicine,  and  that  he  had  not  recovered  from  the  venereal 
disease, — ^then  the  court  was  right  in  holding,  as  it  did  in  76  Ga.,  that,  if  the 
defendant  was  guilty  of  any  negligence  at  all,  it  was  slight,  and  that  the  neg- 
ligence of  the  plaintiff  appeared  to  have  been  greater  than  that  of  the  defend- 
ant. But  we  have  shown  that  these  are  not  the  facts  in  the  case  we  are  now 
reviewing.  The  facts  before  us  show,  on  the  contrary,  that  the  negligence 
of  the  plaintiff  was  slight,  and  that  of  the  defendant  greater.  Viewed  in  the 
light  of  the  facts  now  before  us,  the  verdict  does  not  strike  us  as  being  ex- 
cessive, as  it  did  the  court  on  the  first  trial.  In  view  of  the  facts  disclosed 
by  this  record,  we  do  not  think  this  verdict  is  so  excessive  as  to  show^  bias  or 
prejudice  against  the  defendant. 

2.  The  fifth  ground  excepts  to  a  part  of  the  charge  of  the  court  set  out 
therein,  as  will  be  seen  from  the  report  of  this  case.  We  do  not  think  that 
the  dissertation  of  the  judge  upon  the  rules  governing  common  carriers  in  re- 
gard to  passenger  trains,  and  the  duties  they  owe  to  passengers  in  taking 
them  upon  their  trains,  and  transporting  them,  and  in  letting  them  off  the 
trains,  threw  any  light  upon  the  subject  which  the  jury  were  then  investigat- 
ing; but  we  cannot  see  wherein  the  defendant  was  injured  thereby.  It  sim- 
ply informed  the  jury  that  a  passenger  on  a  passenger  train  was  entitled  to 
more  rights  and  comforts  than  a  passenger  on  a  freight  train;  and,  whether 
this  charge  stated  the  law  as  to  passengers  correctly  or  incorrectly,  it  could 
not  possibly  mislead  any  juror  of  ordinary  intelligence. 

3.  The  only  question  before  the  jury  was  whether  the  defendant  was  neg- 
ligent in  stopping  the  cab  near  this  wall,  and  leaving  the  plaintiff  without  a 
light,  and  without  notice  of  the  dangerous  character  of  the  place.  And  on 
this  subject  we  think  the  court  instructed  the  jury  properly  when  he  charged 
'*that,  when  the  defendant  brought  the  passenger  to  the  place  where  the  train 
was  going,  all  it  was  bound  to  do  then  was  to  see  that  he  was  afforded  reason- 
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able  immunity  from  danger,  and  reasonable  protection  in  getting  away  from 
the  point  where  he  had  been  landed." 

4.  The  sixth  ground  of  the  motion  complains  as  to  the  illustrations  given 
by  the  judge  in  charging  the  jury  upon  the  duties  of  railroads  to  passengers. 
The  illustrations  given  by  the  judge  tended  to  show  what  kind  of  care  must 
be  exercised  by  the  railroad  under  different  circumstances.  The  first  illustra- 
tion was  that  if  a  railroad  stopped  its  train  upon  a  trestle  over  a  river  in  the 
day-time,  and  told  the  passenger  that  he  must  get  off,  that  that  was  as  far  as 
the  train  would  go,  and  if  the  passenger  stepped  out,  and  stepped  into  the 
river»  the  railroad  would  not  be  liable;  but  that  if  the  train  stopped  at  the 
same  place  on  a  dark  night,  and  the  passenger  was  told  to  get  out,  without 
being  notified  that  they  were  on  a  trestle  and  over  a  river,  and  he  stepped  off, 
and  was  injured  in  consequence,  the  railroad  company  would  be  liable.  We 
do  not  see  why  this  is  not  sound  law,  and  an  apt  illustration  of  the  ideas  in- 
tended to  be  conveyed  by  the  judge.  My  own  experience  in  instructing  juries 
on  the  circuit  bench  is  that  jurors  will  more  frequently  comprehend  an  idea 
given  in  the  way  of  illustration  than  they  will  when  simply  given  as  an  ab- 
stract principle  of  law.  At  any  rate,  we  do  not  see  how  the  defendant  was 
damaged  by  this  illustration,  especially  as  the  judge  told  them  it  did  not  apply 
to  this  case. 

5.  The  seventh  ground  complains  that  the  judge  modified  the  requests  of 
the  defendant.  We  do  not  think  the  court  erred  in  adding  to  or  modifying 
the  requests  to  charge  as  complained  of.  The  defendant  requested  the  court 
to  charge  an  abstract  principle  taken  from  the  syllabus  of  this  case  in  76  Ga. 
209,  which  was,  in  substance,  that  the  road  is  not  bound  to  make  landings  or 
any  provision  for  the  reception  and  discharge  of  passengers  where  none  are 
expected  to  be.  The  complaint  in  this  case  is  not  that  the  plaintiff  did  not 
have  proper  facilities  for  getting  on  and  off  the  car,  but  that  the  ear  was 
stopped  near  a  dangerous  precipice,  without  a  light,  and  without  notice  to  the 
plaintiff  of  its  dangerous  proximity. 

6.  And  we  think  the  court  was  right  in  instructing  the  jury  that,  under 
such  circumstances,  the  company  was  bound  to  exercise  reasonable  care  and 
diligence  with  reference  to  permitting  the  passenger  to  leave  the  train  where 
they  put  him  down.  Railroad  companies  are  not  bound  to  take  passengers  on 
their  freight  trains;  but  we  think  that  when  they  do  take  them,  and  receive 
their  money,  they  must  no);  set  thero  down  in  dangerous  places  on  dark  nights, 
without  light,  an4  without  notice  of  the  danger. 

7.  The  eighth  ground  complains  of  the  admission  of  Watts'  testimony  that 
he  had  fallen  off  the  wall  where  the  plaintiff  was  injured.  It  is  doubtful  if 
this  evidence  was  admissible,  unless  the  testimony  went  fuilher,  and  showed 
that  some  responsible  officer  of  the  company  had  notice  of  the  fall;  and  it 
would  perhaps  only  have  been  admissible  then  to  show,  not  that  Watt  fell  and 
hurt  himself,  but  that  it  was  a  dangerous  place,  and  that  the  company  had 
notice  of  it.  But  as  there  is  no  doubt  from  the  evidence  that  it  was  a  dan- 
gerous place  in  the  night-time,  being  20  feet  high,  and  without  a  railing  or 
guard  on  the  top  of  it,  and  as  the  company  ought  to  have  known  of  its  dan- 
gerous character  from  the  fact  it  had  been  there  so  long,  we  do  not  think  the 
admission  of  Watts'  testimony  is  sufficient  to  work  a  reversal  in  this  case. 
If  it  were  taken  out  of  the  case  entirely,  we  do  not  see  that  the  finding  of  the 
jury  would  be  affected  one  way  or  the  other.    Judgment  affirmed. 


(80  Ga.  515) 

McGowAN  V.  Savannah  Mut.  Loan  Ass'n. 
{Sy/preme  Comt  of  Oeorgia.    April  9, 1888.) 
BuiLDiNQ  Ajri)  Loan  Associations— Capfpal  Stock— Taxation. 

The  act  of  December  22, 1884,  (Acts  Ga.  1S84>85,  pp.  24, 25.)  requiring  that  a  build- 
ing association  shaU  be  taxed  on  all  stock  upon  which  no  advances  have  been  made 
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to  stockholders,  provided  that  do  tax  shall  be  required  upon  any  portion  of  its  cap- 
ital loaned  to  stockholders  upon  taxable  real  estate,  is  valid,  and  stock  upon  which 
no  advances  have  been  made  is  properly  assessed. 

Error  from  superior  court,  Chatham  count7;  Adams,  Judge. 

Bill  to  enjoin  the  collection  of  taxes  assessed  upon  the  stock  of  plaintiff 
corporation.  The  defendant's  demurrer  was  overruled,  and  the  injunction 
granted. 

J.  R.  8au98y,  for  plaintiff  in  error.  Lawton  <6  Cunningham,  for  defend* 
ant  in  error. 

Bleckley,  G.  J.  The  shareholders  in  this  association  owned  shares  to 
the  number  of  600,  194  of  which  have  not  been  borrowed  or  advanced  upon. 
The  aggregate  value  of  these  unadvanced  shares  is  $59,170.  The  shares  ad- 
vanced upon  by  way  of  loans  secured  by  real  estate  amount  to  $94, 977,  and 
the  loans  secured  otherwise  than  on  real  estate  amount  to  $28,853.  Upon  re- 
turns to  the  tax  receiver  of  Chatham  county,  made  by  the  president  of  the  as- 
sociation, the  receiver  assessed  the  corporation  upon  the  shares  not  advanced 
on,  estimating  them,  as  they  were  returned,  at  $59,170.  This  was  the  only  tax, 
so  far  as  appears,  that  was  imposed  upon  this  corporation.  There  was  no  as* 
sessment  either  on  the  894,977  secured  by  real  estate,  or  upon  the  $28,853 
otherwise  secured.  Xfl,fa,  issued  for  the  taxes  on  this  assessment,  and  tlie 
corporation  tendered  the  tax  on  $28,853, — the  amount  of  its  loans  not  secured 
by  real  estate.  The  collector  refused  to  accept  this  tender,  and  thereupon  the 
corporation  filed  a  bill  to  enjoin  the  collection  of  any  more  tiix  than  it  thus 
tendered.  The  motion  for  injunction  was  heard  in  term,  and  a  demurrer  to 
the  bill,  filed  by  the  defendant,  was  overruled,  and  the  Injunction  granted. 
The  question  now  is  wliether  this  was  a  correct  disposition  of  the  case.  This 
tax  was  assessed  for  the  year  1886;  and  the  statute  wliich  governs  it  is  the 
sixth  section  of  the  act  of  December  22,  1884.  See  Acts  1884-85,  pp.  24,  25. 
It  reads  as  follows:  "Be  it  further  enacted,"  etc.,  "that  the  presidents  of  all 
building  and  loan  associations,  and  other  associations  of  like  character,  shall 
be  required  to  return  to  the  tax  receiver  of  the  county  where  such  associations 
are  located,  at  its  true  market  value,  the  stock  of  such  associations  owned  by  the 
stockholders  thereof,  upon  which,  as  shown  by  the  books  of  such  associations, 
no  advance  has  been  made,  or  money  borrowed  thereon,  by  the  individual 
stockholders  therein,  to  be  taxed  as  other  moneyed  capital  in  the  hands  of 
private  individuals  is  taxed:  provided,  that  no  tax  shall  be  required  of  real- 
estate  and  building  associations  to  be  paid  upon  any  porti6n  of  its  capital 
which  has  been  loaned  or  advanced  to  a  shareholder  upon  real  estate,  upon 
which  real-estate  tax  is  payable  by  said  shareholders."  This  enactment  is 
perfectly  clear  if  we  exclude  the  proviso.  It  is  manifest  beyond  all  possible 
doubt  that  it  contemplates  the  taxation  of  this  class  of  stock  at  its  market 
value,  just  as  all  the  citizens  of  the  state  are  taxed  upon  all  property,  money, 
capital,  and  credits  of  every  kind  which  they  own ;  and  it  is  obvious  that,  under 
the  system  of  taxation  prescribed  by  the  constitution,  equality  requires  that  tax 
shall  be  paid  upon  this  class  of  wealth  j  ust  the  same  as  upon  any  other.  So  that, 
if  this  proviso  be  construed  to  exempt  from  taxation  so  much  of  this  stock  as 
may  be  represented  in  the  hands  of  the  association  by  loans  secured  or  not  se- 
cured by  real  estate,  it  would  be  precisely  equivalent  to  any  other  form  of  ex- 
emption, and  the  constitution  would  require  us  to  pronounce  it  invalid.  We 
think  that  it  admits  of  a  construction  which  will  reconcile  it  with  the  consti- 
tution, and  that  is,  that  the  proviso  does  not  qualify  the  preceding  matter  of 
the  section,  but  is  intended  simply  as  a  caution  against  applying  the  section 
to  loans  which  are  secured  by  real  estate, — ^loans,  not  stock.  When  stock  is 
advanced  upon  up  to  its  full  value,  Instead  of  being  worth  anything  as  stock, 
or  having  any  market  value,  it  is  worse  than  nothing,  because  the  holder^ 
though  he  can  never  derive  anything  from  it,  is  subject  to  future  assessments. 
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It  would  be  perfectly  just  and  right  to  exempt  that  class  of  stock  from  taxa- 
tion, because  it  does  not  represent  any  value  whatever,  but  stock  whicii  has 
not  been  advanced  upon  is  not  lessened  in  its  value  in  any  way  by  the  man- 
ner in  which  the  loans  of  the  association  are  secured.  Unadvanced  stock  is 
worth  to  the  stockholder  its  market  value,  (and  that  is  all  that  is  taxed,)  no 
matter  how  the  loans  of  the  association  may  be  secured.  The  proviso  is  ut- 
terly Irrelevant  to  the  taxation  of  the  stock  which  has  a  market  value;  and  Its 
relevancy,  if  it  has  any  to  stock,  is  confined  to  stock  which  has  no  market 
value.  So  we  think  that  beyond  all  doubt  it  is  necessary  to  construe  the  body 
of  this  section  in  the  way  we  do  to  reconcile  it  with  the  constitution.  Of 
course,  while  the  association  is  taxed  upon  this  stock,  it  has  or  may  have  re- 
course to  the  owner  for  reimbursement.  Such  is  the  system  of  the  law  in  the 
taxing  of  bank  stock.  The  corporation  is  required  to  return  it  and  pay  the 
tax  on  it ;  but  if  it  is  necessary  to  equalize  the  matter  as  among  the  stock- 
holders, the  corporation  can  require  the.  stockholder  to  pay  the  tax  to  it. 
This  is  simply  a  scheme  to  reach  this  class  of  stock  conveniently,  by  making 
the  corporation  return  it,  and  pay  taxes  upon  it,  instead  of  the  owner  of  the 
stock;  and  we  think  that  the  owner  is  not  required  to  return  it  to  the  tax  re- 
ceiver, but  that  return  and  payment  by  the  association  is  all  with  which  the 
public  is  concerned;  the  adjustment  of  the  matter  to  reach  equality  among  the 
stockholders  being  left  to  the  corporation  and  the  stockholders  to  make  among 
themselves.  This  method  of  taxing  building  and  loan  associations  was 
brought  into  the  tax  laws  first  by  the  act  of  1882.  (Acts  1882-^3,  p.  87.)  The 
act  of  1884  is  a  substantial  re-emictment  of  the  previous  act.  Before  that 
time,  to- wit,  in  1880,  by  the  act  of  December  7th,  (Acts  1880-81,  p.  29,)  it 
was  enacted  that  ''the  presidents  of  all  building  and  loan  associations,  or 
other  associations  of  like  character,  shall  be  required  to  make  returns  to  the 
receiver  of  tax  returns  of  the  county  where  such  association  is  located,  of  all 
their  capital  or  money  invested  in  loans,  to'  be  taxed  as  other  money  or  capital 
in  the  hands  of  private  individuals  is  taxed."  That  act  subjected  all  money 
and  loans  to  taxation;  but  the  legislature,  very  properly,  I  think,  changed 
that  system  by  the  act  of  1882-83.  It  is  possible  that  this  proviso  has  some 
sort  of  relation  to  the  act  ot  1880,  or  to  the  general  law  of  taxation,  and  in- 
tended to  leave  all  loans  not  secured  by  real  estate  taxable,  while  excepting 
those  secured.  That  is  probably  tiie  true  system  of  taxation  now  with  refer- 
ence to  building  and  loan  associations;  and,  if  so,  it  would  follow  that,  in- 
stead of  being  taxed  too  much,  this  corporation  is  taxed  too  little.  It  may  be 
that  the  association  would  be  subject  to  taxation,  not  only  on  859,170,  but  on 
the  $28,853  in  addition.  We  are  confident  that  it  is  taxable  on  the  859,170, 
and  that  was  all  the  tax  claimed  by  the  receiver  and  collector  of  Chatham 
county,  and  there  should  be  no  arrest  of  the  process  for  its  collection.  Judg- 
ment reversed. 


(80  Ga.  524) 

Savannah,  F.  &  W.  By.  C3o.  c.  Goss.    . 

(Supreme  Court  of  Georgia,    April  9, 1888,) 

fUnJtOAD  Ck>MPANIES— NeOLIOENCE— ROLUNO  WHEELS  DoWN  GbADB. 

Plaintiff,  while  rolling  wheels  down  a  track  of  defendant,  so  inclined  that  the 
wheels  would  roll  of  their  own  momentum,  was  injured  by  loose  wheels  rolling 
down  behind  him.  Helfl,  that  evidence  that  the  superintendent  in  charge  had  been 
warned  by  one  of  the  men  to  station  a  man  at  the  top  to  chock  the  wheels,  in  order 
to  prevent  any  injury  of  this  kind,  was  admissible,  as  tending  to  show  negligence 
on  the  part  of  defendant. 

Error  from  superior  court,  Chatham  county;  Adams,  Judge, 

Action  for  damages  for  personal  injury  by  Goss,  an  employe,  against  the 

Savannah,  Florida  &  Western  Railway  Company.    Judgment  for  plaintiff, 

and  defendant  appeals. 
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Chisholm  dk  Erwin,  for  plaintiff  in  error.  R.  22.  Richards,  for  defendant 
in  error. 

Blandford,  J.  Goss  brought  his  action  against  the  railway  company  for 
damages  which  he  alleged  he  had  sustained  by  reason  of  the  defendant's  care- 
lessness and  negligence. 

1.  It  appears  from  the  evidence  in  the  record  that  Goss  was  employed,  to- 
gether with  other  laborers,  in  rolling  trucks,  or  car- wheels  connected  by 
axles,  upon  a  temporary  track  into  the  company^s  machine-shop,  for  tlie  pur- 
pose of  being  altered  so  as  to  conform  to  the  standard  gauge  of  the  railroads. 
These  wheels  were  rolled  by  different  gangs  of  men,  all  of  whom  were  under 
the  superintendence  of  one  Dillon.  One  portion  of  the  men  placed  the  wheels 
on  the  track,  and  the  others  rolled  them  to  the  shop,  and  to  one  of  the  latter 
gangs  the  plaintiff  belonged.  This  ti-ack  for  some  distance  was  inclined,  so 
that  the  wheels  would  roll  down  of  their  own  momentum,  unless  they  were 
'^scotched"  or  "cut,"  as  they  termed  it.  While  Goss  was  thus  employed,  and 
when  he  had  reached  the  bottom  of  this  incline  with  the  wheels  he  was  con- 
ducting, other  w^heels  rolled  down  upon  him  from  behind,  and  crushed  his 
foot.  Kelly,  one  of  the  witnesses,  testified  that  a  short  timef  before  this  oc- 
curred he  (Kelly)  had  said  to  Dillon,  the  man  in  charge  of  the  gangs,  that  he 
had  better  put  a  man  there  to  chock  the  wheels  in  order  to  prevent  any  in- 
jury of  this  kind;  that  if  the  wheels  should  injure  him,  he  (Kelly)  would  "lay 
him  oht;"  that  there  had  been  a  man  stationed  at  this  point  for  that  purpose, 
but  he  was  not  there  at  the  time  the  injury  took  place,  Dillon  having  ordered 
him  away.  Smith,  another  witness,  testified  that  he  heard  Kelly  tell  Dillon 
"not  to  take  that  man  away  from  there,  else  somebody  would  be  hurt." 
Goss,  the  plaintiff,  testified  that,  when  he  took  hold  of  the  pair  of  wheels  he 
was  guiding  at  the  time  he  was  hurt,  there  were  no  other  wheels  behind  him 
on  the  track,  and  that  there  was  no  one  in  charge  of  the  wheels  that  struck 
him.  There  was  some  conflict  in  the  testimony,  but  this  was  properly  left  by 
the  court  to  the  jury.  The  jury  found  a  verdict  in  favor  of  Gross,  assessing 
the  damages  at  $1,500.  The  company  moved  for  a  new  trial,  upon  the 
grounds  that  the  verdict  was  contrary  to  law  and  to  the  evidence,  and  upon 
the  further  ground  "that  the  court  admitted  in  evidence,  over  the  defendant's 
objection,  the  testimony  of  Kelly  to  the  effect  that  he  told  Dillon,  before  Goss 
was  injured,  that  he  had  better  put  a  man  at  the  place  where  Goss  got  the 
wheels,  to  chock  them,  and  that  if  he  (Kelly)  was  injured  he  would  lay  him 
out. "     These  are  the  only  grounds  of  the  motion. 

2.  Even  if  the  admission  of  this  testimony,  as  complained  of,  were  error, 
we  would  not  be  inclined  to  reverse  the  judgment  of  the  court  below  in  re- 
fusing a  new  trial.  But  we  do  not  think  it  was  error;  because  this  testimony 
tended  to  show  negligence  on  the  part  of  the  company,  in  not  having  a  man 
stationed  at  the  point  indicated  so  as  to  prevent  the  wheels  from  rolling  down 
upon  persons  engaged  at  work  on  the  track  beyond ;  and  the  testimony  was 
therefore  properly  admitted.  The  evidence,  we  think,  abundantly  sustains 
the  verdict*    Judgment  affirmed. 


(80  Oa.  570) 

Abrahams  v,  Anderson. 

{Supreme  Court  of  Georgia.    April  9, 1888.) 

EzEMPnoN&— Gabnishment— Wagbs  op  Private  Secbetabt. 

In  Georgia  the  monthly  salary  of  one  employed  as  an  amanuensis,  stenographes, 
and  private  secretary  is  not  subject  to  process  of  garnishment. 

Error  from  city  court  of  Savannah ;  Harden,  Judge. 
Qarrard  cfe  Meldrim,  for  plaintiff  in  error.    Lawton  &  Cunningham,  for 
defendant  in  error. 
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Simmons,  J.  It  appears  from  the  record  that  Abrahams  sued  out  process 
of  garnishment  in  a  suit  pending  against  Andrew  Anderson,  in  the  city 
court  of  Savannah,  and  caused  summons  of  garnishment  to  be  served  upon 
the  Central  Bailroad  &  Banking  Company  of  Georgia.  Anderson  dissolved  the 
garnishment  by  giving  bond.  At  the  next  term  of  the  court  the  Central  Rail- 
road &  Banking  Company  answered  that  it  was  indebted  to  the  defendant,  at  the 
date  of  the  service  of  ihe  summons  of  garnishment,  $38.70,  and  had  since  become 
indebted  to  the  defendant  $328.91;  which  amount,  it  answered,  was  due  him 
for  his  wages  as  a  laborer,  and  that  such  wages  are  exempt  from  garnish- 
ment. The  answer  was  traversed  by  Abrahams.  The  evidence  on  the  issue 
thus  made  was  agreed  to  in  writing,  and  submitted  to  the  court  without  the 
intervention  of  a  jury. 

The  agreed  statement  of  facts  was  as  follows:  "Andrew  Anderson,  junior, 
was  at  the  time  of  the  suing  out  of  the  garnishment  process,  and  is  now,  em- 
ployed at  a  salary  of  one  hundred  and  twenty-five  dollars  per  month,  there 
being  no  time  fixed  for  the  termination  of  the  contract  of  service,  as  private 
secretary  and  stenographer  to  the  president  of  the  Central  Railroad  &  Bank- 
ing Company  of  Georgia,  *  *  *  his  duties  being  to  receive  by  dictation 
and  to  transcribe  for  the  president  his  letters,  and  such  other  papers  and  docu- 
ments as  he  may  desire;  to  take  care  of  the  papers  and  records  of  his  office;  travel 
with  him  as  secretary  when  required;  to  receive  and  forward  the  president's  mail 
when  left  in  the  office  in  the  absence  of  the  president;  and  generally  to  per- 
form the  duties  of  an  amanuensis,  stenographer,  and  private  secretaiy,  in- 
cluding the  keeping  of  such  books  and  statements  as  would  generally  be  kept 
in  the  office  of  a  president  of  a  railroad  company. "  The  j  udge  of  the  city  court 
overruled  the  traverse,  and  decided  that  the  salary  of  the  defendant  was  exempt 
from  garnishment,  whereupon  the  plaintiff  excepted  and  assigned  as  error 
(1)  that  the  court  erred  in  overruling  the  traverse;  and  (2)  that  the  court 
erred  in  deciding  that  the  salary  of  the  defendant  was  exempt  from  process  of 
garnishment. 

1.  This  case  seems  to  be  ruled  by  the  cases  of  Lamar  v.  ChisTwlm,  decided 
at  the  October  term,  1886,  of  this  court;  SinitJi  v.  Johnston,  71  Ga.  748; 
Hightower  v.  8laton,  54  Ga.  108;  Claghorn  v.  Satissy,  51  Ga.  576;  Sutler  v. 
Clark,  46  Ga.  466;  Caraker  v.  Mathews.  25  Ga.  571.  It  is  difficult  to  dis- 
tinguish the  case  now  before  us  from  these  cases.  In  the  case  of  Lamar  v. 
ChisJiolm,  the  employe  was  a  clerk  and  book-keeper  in  the  store  of  Chisholm 
&  Co.,  who  were  commission  merchants  dealing  in  cotton,  rice,  and  naval 
stores.  In  the  case  of  Claghorn  v.  Saussy^  51  Ga.  576,  the  employe  was  a 
forwarding  clerk,  whose  business  it  was  to  attend  to  the  forwarding  of  freight 
and  assist  in  checking  up  the  books  at  night.  In  the  case  of  Smith  v.  John- 
vton,  71  Ga.  748,  the  employe  was  a  clerk  of  the  "Green  Line  Agency."  In 
all  these  cases  the  duties  of  the  employe  were  not  only  to  use  Iiis  bands,  but 
his  brains.  Anderson^s  duties  in  the  case  before  us  were  somewhat  of  the 
same  character.  Calling  him  private  secretary,  instead  of  clerk,  does  not,  in 
our  opinion,  change  the  principal  upon  which  these  former  rulings  were 
made.  Instead  of  keeping  a  set  of  books  and  recording  the  daily  transactions 
of  a  firm,  as  the  clerks  did  in  the  cases  cited,  Anderson's  duties  were  to  receive 
by  dictation  and  transcribe  for  the  president  of  the  company  his  letters  and 
other  papers  and  documents,  and  generally  to  perform  the  duties  of  an  aman- 
uensis, stenographer,  and  private  secretary,  including  the  keeping  of  such 
books  and  statements  as  would  generally  be  kept  in  the  office  of  the  president 
of  a  railroad  company.  There  being,  therefore,  no  difference  in  principle  in 
the  cases  cited  and  the  case  now  before  us,  we  affirm  the  ruling  of  the  court 
below  in  holding  that  the  wages  of  this  employe  were  exempt  from  garnish- 
ment.   Judgment  affirmed. 
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(80  QtL  HD 

MOUS6EAU  et  OZ.  V.  DORSETT. 

(Supreme  Cowt  of  Cfeorgia,    April  0, 1888.) 

pRINCIPAIi  AND  AOBNT— COlCMISaiONS. 

Id  an  action  to  recover  for  services  rendered  in  the  sale  of  land,  defendants  tes- 
tified that,  prior  to  the  saie,  they  had  taken  the  land  out  of  the  hands  of  plaintiff, 
and  had  never  agreed  to  pay  him  anything  unless  he  sold  the  land,  or  found  a  {rar- 
chaser  therefor,  which  he  had  not  done.  Flaintiff  testified  that  the  land  had  never 
been  taken  out  of  his  hands,  that  he  was  to  be  paid  his  commission  whether  ho  sold 
the  land  or  not,  and  that  the  sale  was  made  through  his  efforts.  Heidy  there  being 
a  conflict  of  evidence,  the  question  is  exclusively  for  the  juiy,  and  a  finding  for 
plaintiff  will  not  be  disturbed  on  appeal. 

Error  from  city  court  of  Savannah;  Harden,  Jadge. 
Denmark  <fr  Addmst  for  plaintiffs  in  error.    •/.  B,  Sauesy^  for  defendant  in 
error. 

Simmons,  J.  Dorsett  brought  suit  in  the  city  court  of  Savannah  against 
Ifoussean,  Mrs.  Mousseau,  and  Dillon,  alleging  that  they  were  indebted  to 
him  in  the  sum  of  $1,500  on  an  account.  A  bill  of  particulars  is  attached  to 
the  declaration,  and  shows  that  the  account  was  for  services  as  a  broker  in 
finding  a  purchaser  for  certain  real  estate  known  as  ''Dlllontown."  On  the 
trial  of  the  case,  the  jury  found  a  verdict  for  the  plaintiff.  The  defendants 
made  a  motion  for  a  new  trial,  on  the  several  gix>unds  contained  therein,  which 
was  overruled  by  the  court,  and  they  excepted.  The  grounds  of  error  alleged 
are,  in  substance,  that  the  verdict  was  contrary  to  the  evidence,  and  thai  the 
judge  erred  in  giving  in  charge  to  the  jury  certain  charges  set  out  in  the  mo- 
tion for  a  new  trial. 

1.  We  have  carefully  read  the  evidence  sent  up  in  the  record,  and  are  of  the 
opinion  that  the  evidence  is  sufficient  to  sustain  the  finding  of  the  jury.  It 
was  admitted  by  the  defendants  in  the  court  below  that  the  plaintiff  had  at 
one  time  been  employed  to  sell  this  land.  The  main  defense  was  tlrnt  the  de- 
fendant had  taken  the  land  out  of  the  hands  of  the  plaintiff,  Dorsett,  and  had 
never  agreed  to  pay  him  anything  for  his  services  unless  he  sold  the  land  at 
a  certain  price;  that  Dorsett  had  not  sold  the  land,  nor  found  a  purchaser, 
and  therefore,  under  the  contract,  was  not  entitled  to  any  compensation. 
Dorsett  denied  this,  and  alleged  that  the  contract  was  that  he  was  to  be  paid 

'  commissions  on  the  land  whether  he  sold  it  or  not,  and  that  the  land  had  never 
been  taken  out  of  his  bands  by  Mousseau;  and  that  while  he  did  not  make  the 
sale,  and  Mousseau  did,  it  was  through  his  efforts  that  Mousseau  was  enabled 
to  make  it.  This  conflict  between  the  plaintiff  and  the  defendant  was  a  ques- 
tion to  be  decided  exclusively  by  the  jury.  They  believed  Dorsett,  and  we 
cannot  say  that  they  erred  in  so  doing. 

2.  We  have  carefully  considered  the  alleged  errors  of  the  court  in  bis  charge 
to  the  jury,  and,  taking  the  whole  charge  together,  we  find  no  error  in  it.  *•  A 
charge  torn  to  pieces,  and  scattered  in  disjointed  fragments,  may  seem  objec- 
tionable, although  when  put  together,  and  considered  as  a  whole,  it  may  be 
perfectly  sound."  Brown  v.  Matthews,  4  S.  E.  Rep.  13,  (March  term,  1887.) 
We  think  the  charge  stated  the  issues  fairly  to  the  jury,  and  presented  the  law 
fairly  and  impartially.    Judgment  affirmed. 


(80  Oa.  668) 

Mousseau  t?.  La  Rochets  Sons. 

(Supreme  Court  of  Oeorffia.    April  9, 1888.) 

Pbinoipal  kJTD  Agent— LiABiLiTT  of  Principa.l  for  Ck>HMi8sioNs— Joint  and  Indi- 
vidual Ck)NTKACT. 

Where  the  evidence  shows  that  defendant's  contract  to  pay  plain tifts  certiHin  00m- 
missiona  for  the  sale  of  lands  is  either  a  joint  contract  with  that  of  other  owners  ot 
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the  land,  or  hit  individual  oontraot,  the  court  properly  refused  to  oharge  that  de- 
fendant iA  only  liable  for  his  share  of  the  oommisBibn  to  the  extent  of  his  individual 
interest. 

Error  from  city  court  of  Savannah;  Harden,  Jadge. 

AsmmpHt  by  La  Roche's  Sons  against  Mousseau.  Judgment  for  plaintiffs, 
^nd  defendant  brings  error. 

Denmark  <&  Adams,  for  plaintiff  in  error.  R.  i2.  Richards  and  7.  R.  Saussy^ 
for  defendants  in  error. 

Simmons,  J.  This  is  a  suit  brought  by  the  plaintiffs  against  Mousseau  for 
commissions  which  they  claim  Mousseau  owed  them  for  ''endeavoring  to  sell, 
offering  for  sale,  coiTesponding  for  sale  of,  and  as  agents  for  the  sale  of,  a 
tract  of  land  in  Chatham  county,  known  as  *Dillontown,'  under  agreement 
with  Francis  X.  Mousseau,  w^hereby  plaintiffs  Were  to  b^  paid  the  usual  com- 
missions of  two  and  a  half  per  cent,  on  the  amount  for  which  said  property 
should  be  sold;  said  property  having  been  sold  for  $60,000."  The  jury  re- 
turned a  verdict  for  the  plaintiffs,  and  a  motion  was  made  for  a  new  trial  by 
the  defendant,  which  was  overruled,  and  he  excepted.  The  errors  complained 
of  in  the  motion  for  a  new  trial  were  that  the  jury  found,  contrary  to  the  evi- 
dence and  charges  as  given  by  the  court  to  the  jury,  which  are  set  out  in  the 
motion. 

1.  The  reasons  given  in  the  decision  just  rendered  by  this  court  in  the  case 
of  Mousseau  v.  Dorsett,  ante,  780,  for  the  refusal  to  grant  a  new  trial  in  thai 
case,  apply  with  equal  force  to  all  the  grounds  of  the  motion  for  a  new  trial 
in  this  case  up  to  the  ninth  ground. 

2.  The  ninth  ground  complains  that  the  court  refused  to  give  in  charge  to 
the  jury  the  following  written  request:  "Here  Dr.  Mousseau  is  sued  alone, 
and  is  sued  not  as  an  agent,  but  individually.  I  charge  you,  therefore,  that 
you  cannot  find  for  the  plaintiffs  in  this  case  the  commissions  which  you  may 
think  they  have  earned;  that  this  defendant  is  liable,  if  liable  at  all,  for  only 
his  share  to  the  extent  of  his  individual  interest.  You  cannot  charge  him 
with  his  wife's  portion,  or  with  that  of  any  other  owner."  We  do  not  think 
that  this  is  a  sound  proposition  in  law,  and  the  court  did  not  err  in  refusing 
to  give  it  in  charge.  The  contract,  as  shown  by  the  evidence,  was  either  a 
joint  contract  of  Mousseau  and  his  co-tenants,  or  it  was  an  individual  contract 
by  Mousseau  alone.  If  it  was  a  joint  contract,  it  could  not  be  apportioned, 
and  Mousseau^s  proportion  recovered  of  him,  and  the  others  dischargedby  the 
j ury .  If  it  was  an  individual  contract  of  Mousseau,  then  it  is  equally  clear  that 
the  request  was  unsound,  and  should  not  have  been  given  by  the  court* 
Judgment  affirmed. 


(80  Oa.  676) 

Savannah,  D.  So  W.  S.  L.  By.  Go.  «.  Sohbffelen  et  al. 

SAMB  «.  TiETJEN. 

{Supreme  Court  of  Georgia,    April  9, 1S88.) 

Nbootiablb  Insteumbnts  — Conditional  Acobftanos— Fulfillment  or  CJoHDrnoNS, 
Plaintiffs  recovered  judgment  on  a  draft  drawn  by  F.  &  Co.,  who  were  enj 


in  grading  defendant's  road-bed,  and  accepted  by  defendant  in  the  foUowing 
words :  **  Accepted ;  payable  when  chief  engineer  estimates  for  grading  done,  if  the 
amount  found  to  be  aue  Ferguson  &  Co.  is  not  consumed  by  acceptances  hearing 
prior  date  to  this  one. "  It  was  shown  that  according  to  an  estimate  of  the  engi- 
neer, made  before  plaintiffs  brought  suit,  the  company  was  indebted  to  F.  &  Co. 
in  an  amount  exceeding  plaintiffs'  demands,  over  and  above  prior  acceptances. 
Held,  that  the  evidence  was  sufficient  to  support  the  judgment. 

Error  from  city  court  of  Savannah;  Harden,  Judge. 
Denmark  &  Adams,  for  plaintiff  in  error.    R,  R.  Richards  and  Isaac 
Beckett,  for  defendants  in  error.  ' 


Digitized  by 


Google 


782  SOUTHEASTERN   REPORTEB.  [Ga. 

Blandford,  J.  Scheffelen  &  Co.  brought  their  action  against  this  com- 
pany  upon  a  draft  accepted  by  it,  which  draft  and  acceptance  were  as  follows: 

"Savannah,  Ga.,  August  1, 1886. 

"r.  F,  Johnson,  Treasurer  Savannah,  Dublin  <&  Western  8.  L.  R.  R.: 
Please  pay  to  Theo.  Basch  or  order  one  thousand  six  hundred  and  ten  15- 
lOOths  dollars,  and  charge  to  the  account  ot 

**  W,  H.  Ferguson  &  Co., 

"ByS.  T.  Ferguson." 

"Accepted;  payable  when  chief  engineer  estimates  for  grading  done,  if  the 
amount  found  to  be  due  Ferguson  &  Co.  is  not  consumed  by  acceptances 
bearing  prior  date  to  this  one.  T.  F.  Johnson,  Treasurer." 

Tietjen  brought  his  action  upon  a  similar  draft  and  acceptance,  the  amount 
of  the  draft  being  $930.45,  and  the  date  July  19,  1886.  Both  cases  were  sub- 
mitted to  the  court  below  without  the  intervention  of  a  jury,  and  the  court 
found  in  favor  of  the  plaintiffs.  The  defendant  excepted  in  both  cases,  and 
they  were  submitted  to  us  together.  The  only  grounds  of  error  assigned  are 
that  the  finding  of  the  court  below  was  contrary  to  law  and  to  the  evidence. 
The  testimony  su  bmitted  to  the  cou  rt  showed  that,  before  the  com  inencement  of 
these  actions,  the  engineer  had  made  an  estimate  of  the  grading  done  by  Fer- 
guson &  Co.,  (who  were  the  contractors  engaged  in  grading  the  road-bed  of 
the  company,)  and  according  to  his  estimate  the  company  was  indebted  to 
them  in  some  $16,000,  while  the  prior  drafts  amounted  to  some  $10,000. 
The  testimony  clearly  showed  that  the  company  was  indebted  to  Ferguson  & 
Co.  greatly  more  than  the  amount  of  these  drafts.  We  think  the  evidence  de- 
manded the  verdict,  and  the  judgment  of  the  court  below  is  affirmed* 


(80  Oa.  450) 

FoGARTY  V,  State. 

{Supreme  Cov/rt  of  Georgia,    April  9, 1888.) 

1.  Cbdokal  Liiw—CoNTiNUA.NCB— Absent  Witness. 

A  motion  for  continuance  on  the  ground  of  the  absence  of  a  witness  upon  a  point 
not  combated,  and  capable  of  being  proven  by  other  witnesses,  is  properly  denied. 

8.  Bake. 

Where  a  person  accused  of  crime  seeks  a  continuance  because  of  lack  of  a  wit- 
ness, and  does  not  wish  to  be  cross-examined  as  to  the  grounds  of  continuance,  the 
affidavit  that  the  witness  is  not  absent  by  his  procurement,  and  the  motion  not 
made  for  delay,  must  be  made  by  himself. 

8.  8amb— Reopening  Case—Discretion  ov  Trial  Ck>URT. 

It  is  within  the  court's  discretion  to  allow  the  state,  in  a  criminal  trial,  to  reopen 
the  case  after  the  state's  counsel  has  made  his  opening  argument. 

4.  Bams— Sentence— Recommendation  to  Mercy. 

Where,  in  a  trial  for  assault  with  intent  to  kill,  the  jury  ask  if  they  can  recom- 
mend to  mercy,  and  defendant  requests  a  charee  that  notwithstanding  any  recom- 
mendation to  mercy  the  punishment  would  still  require  confinement  in  the  peni- 
tentiary, the  court  sufficiently  charges  them  by  reading  Code  GtSk.  1882,  $  4656,  pro- 
viding that  the  court  shall  determine  the  punishment,  paying  due  respect  to  any 
recommendation  which  the  jury  may  make. 

fi.  &AMB--SENTEN0B— Cruel  and  Unusual  Punishment. 

Imprisonment  of  one  convicted  of  assault  with  intent  to  kill,  for  10  years  in  the 
Georgia  penitentiaiy,  Ia  not  cruel  and  unusual  punishment  because  he  is  afflicted 
with  epilepsy. 

6.  HoMiciDS— Hanslauohtbr— Code  Ga.  S  4825. 

To  reduce  homicide  from  murder  to  manslaughter  there  must  be  not  only  an  ab- 
sence of  malice  and  deliberation,  but  also  "some  actual  assault  upon  the  person 
killing,  or  an  attempt  by  the  person  killed  to  commit  a  serious  personal  injury  upon 
the  person  killing,  or  other  equivalent  circumstances  to  justify  the  excitement  of 
passion,  and  to  exclude  all  idea  of  deliberatiqn  or  malice, "  under  Code  Ga.  1882,  S 
4825,  so  providing. 
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7.  S1.MB— Assault  with  Intent  to  Kill—Mental  Capacity  of  Defendant. 

On  a  trial  for  assault  with  intent  to  kill,  the  oonrt  properly  refused  to  charge  that 
''the  defendant  should  be  acquitted,  unless  the  jury  are  satisfied  beyond  a  reason- 
able doubt  that  the  assault  was  not  produced  by  mental  disease. "  ^ 

a  Save. 

On  a  trial  for  assault  with  intent  to  kill,  the  court  properly  refused  to  charge  that 
*'if  the  defendant  commit  an  assault,  knowing  it  to  be  wrong,  when  driven  to  it  by 
an  uncontrollable  and  irresistible  impulse,  arising,  not  from  natural  passion,  but 
from  an  unsound  condition  of  mind,  he  is  not  orimmally  responsible. " 

9.  Same. 

On  a  trial  for  assault  with  intent  to  kill,  the  court  properly  refused  to  charge: 
**  You  must  be  satisfied  beyond  a  reasonable  doubt  of  the  defendant's  mental  capac- 
ity to  commit  the  crime  charged.  ** 

10.  Same. 

On  a  trial  for  assault  with  intent  to  kill,  the  court  properly  refused  to  charge  that, 
**if  from  the  evidence  in  the  case  a  reasonable  doubt  arises  in  your  minds  as  to  the 
sanity  or  insanity  of  the  defendant,  he  is  entitled  to  the  benefit  of  that  doubt.  ** 

U.  Sake. 

On  a  trial  for  assault  with  intent  to  kill,  the  court  properly  refused  to  charge  that 
''though  a  total  want  of  responsibility  on  account  of  insamty  be  not  shown^  yet  if 
the  prisoner's  mind  was  so  far  affected  as  to  render  him  incapable  of  a  debberate 
premeditated  assault  with  intent  to  murder,  he  cannot  be  convicted.  ** 

IS.  Same. 

On  a  trial  for  assault  with  intent  to  kill,  the  court  properly  refused  to  char^  that, 
'^if  you  have  any  reasonable  doubt  that  he  was,  at  the  time  of  the  committing  the 
alleged  assault,  of  sound  memory  and  discretion,  it  is  your  duty  to  give  him  the 
benefit  of  that  doubt  and  acquit  him.  ** 

18.  Same. 

On  a  trial  for  assault  with  intent  to  kill,  the  court  properly  refused  to  charge  that, 
"if  you  find  that  the  defendant  is  subject  to  fits  of  insanity,  he  may  not  inaptly  be 
called  an  insane  Tnftn,  * 

14.  Same. 

On  a  trial  for  assault  with  intent  to  kill,  the  court  properly  ref osed  to  charge  as 
follows :  ^  You  may  consider  the  mental  and  moral  condition  of  the  prisoner  at  the 
time  of  the  alleged  assault,  for  the  purpose  of  determining  whether  or  not  he  was 
capable  of  forming  the  deliberate  intention  unlawfully  to  take  away  the  life  of  a 
f eUow-creature.  If  you  find  from  his  condition,  or  from  external  circumstances, 
that  he  was  unable  to  form  that  deliberate  intention,  then  there  can  be  no  express 
malice;  and,  if  you  have  a  reasonable  doubt  of  the  existence  of  that  deliberate  in- 
tention, you  are  to  give  him  the  benefit  of  that  doubt.  ** 

15.  Same. 

On  a  trial  for  assault  with  intent  to  kill,  the  court  properly  refused  to  charge  as 
follows:  **  You  cannot  implv  malice  unless  you  find  that  no  considerable  provoca- 
tion appears,  and,  in  addition  thereto,  that  all  the  circumstances  of  the  assault 
show  an  abandoned  and  maUgnant  heart.  If  the  assault  can  be  attributed  by  you 
to  his  mental  or  moral  nature,  and  if  you  find  that  his  mental  and  moral  condition 
is  the  result  of  epilepsy,  then  you  should  attribute  it  to  that,  rather  than  to  an 
abandoned  and  malignant  heart;  because,  if  you  can  give  to  an  act  one  of  two  con- 
structions, the  one  in  favor  of  the  prisoner's  innocence  is  the  one  that  ought  to  be 
adopted." 

la.  Same. 

A  request  to  charge:  '^The  defense  that  a  prisoner  was  insane  at  the  time  the 
deed  was  done  must,  under  the  law  of  Georgia,  oe  made  under  the  general  issue,  "—is 
properly  refused,  the  subject  being  one  of  pleading,  and  not  for  the  juiy. 

17.  Same. 

Where  defendant,  with  premeditation,  after  being  prosecuted  for  disorderly  con- 
duct, procures  a  pistol,  and,  seeking  his  prosecutor,  snoots  him,  and  upon  the  trial 
insanity  produced  by  hereditary  epilepsy,  running  through  three  years  or  more,  is 

g leaded,  but  only  one  witness  testifies  that  defendant's  mmd  was  so  disordered  that 
e  did  not  know  that  his  act  was  wrong,  the  evidence  supports  conviction  of  as- 
sault with  intent  to  kilL 

la.  JUBT— Ck>MPETSNOT— DiSCBETION  OF  TbIAL  JuDOB. 

The  decision  of  the  judge  below,  as  a  trier,  upon  the  oompetenpy  of  jurors,  is  not 
reviewable  on  appeaL 

I  On  the  general  subject  of  insanity  as  a  defense  to  crime,  see  State  v.  Mowry,  (E[an.> 
15  Pac.  Rep.  282,  and  note. 
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19.  Same— CoMPBTENOT— Voir  Dire— Ck)DB  Ga.  S  4682. 

The  court  is  not  confined  to  the  statutory  questions  provided  by  Code  Oa.  1882,  S 
4682,  to  be  asked  a  iuror  put  upon  his  wykr  aire,  but  may  further  question  him  to 
test  his  understanding,  and  explain  to  him  the  meaning  of  the  statutory  questions. 

20.  Same— Arbiying  at  Verbiot— Influenoe  of  Individual  Jurors. 

A  request  to  charge  ^'that  each  juror  should  decide  for  himself  what  his  verdict 
should  oe,  and  nojuror  should  yield  his  *  «  *  convictions,  at  the  instance  of  a 
fellow-juror,    ♦    *    ♦    to  avert  the  disaster  of  a  mistrial,  *»  is  properly  refused. 

21.  New  Trial— Misoonduct  of  Juht— Reading  Newspaper. 

The  mere  fact  that  jurors,  after  they  are  impaneled,  have  read  copies  of  a  news- 
paper containing  nothing^  about  the  case  except  that  it  was  on  trial,  is  not  suffi- 
cient ground  for  a  new  triaL 

22.  Same— Competency  of  Jurors— Expression  of  Opinion  before  Trul. 

An  affidavit  that  two  jurors  had  expressed  their  opinion  that  defendant  ought  to 
be  hung,  to  which  such  jiirors  file  counter-affidavits  that  their  answers  upon  the 
voir  dire  were  true,  and  that  they  were  perfectly  impartial  at  that  time,  one  denv- 
ing  the  remark  attributed  to  him,  and  the  other  stating  that  at  that  time  ne  thought 
the  accused  was  another  person,  will  not  entitle  defendant  to  a  new  trial 

23.  Same— Newlt-Disoovsred  Evxdencb— Mental  Capacity  of  Party— Cumulativb 
Evidence. 

Where  defendant  on  a  charge  of  assault  with  intent  to  kill,  having  set  up  a  defense 
of  insanity  arising  from  epilepsy,  asks  a  new  trial  for  newly -discoverea  evidence, 
under  an  affidavit  of  the  owner  of  a  remedy  for  epilepsy  that  defendant  has  been 
under  his  treatment  for  a  lon^  time,  and  that  epilepsy  usually  results  in  mental  in- 
capacity, and  under  an  affidavit  that  defendant's  ancestors  were  subject  to  epilepsy, 
as  the  evidence  is  cumulative,  and  not  obtained  with  due  diligence,  it  is  not  ground 
for  a  new  triaL* 

94.  Same— Impartial  Trial— Prejudiob  Excited  by  Newspapers. 

Public  excitement  and  prejudice  aroused  bv  the  press  against  the  accused  does 
not  entitle  him  to  a  tiew  trial  on  the  ground  that  he  did  not  have  a  fair  and  impar- 
tial trial 

Error  from  superior  court,  Chatham  county;  Adams,  Judge. 

On  indictment  i^ainst  the  defendant,  Thomas  Fogarty,  for  assault  with 
Jntent  to  kill.  There  was  conviction  and  sentence,  and  defendant  brings 
ei;ror. 

Garrard  &  Meldrim  and  P.  J,  0^ Connor,  for  plaintifiP  in  error.  F.  &,  Jhir 
Bignon,  Sol.  Gen.,  for  defendant  in  error. 

Simmons,  J.  Fogarty  was  indicted  in  the  superior  court  of  Chatham  countv 
for  an  assault  with  intent  to  murder,  to  which  indictment  he  pleaded  not 
guilty.  On  the  trial  of  the  case  the  jury  found  a  verdict  of  guilty,  whereupon 
he  made  a  motion  for  a  new  trial,  upon  42  grounds,  which  was  overruled,  and 
he  excepted. 

1.  The  first  three  grounds  may  be  considered  together.  The  first  is  that 
the  court  held  that  an  affidavit  for  a  continuance  should  be  made  by  the  de- 
fendant himself.  The  second  ground  is  that  the  court  held  that,  when  the  af- 
fidavit for  a  continuance  was  made  by  another  person  than  the  defendant,  the 
truth  of  the  facts  therein  should  be  shown  by  other  testimony;  that  the  affi- 
davit of  itself  was  insufficient.  And  the  third  ground  is  that  the  court  eiTed 
In  refusing  to  continue  the  case  on  account  of  the  absence  of  Bums,  a  witness 
for  the  defendant.  We  think  the  court  was  right  in  all  of  the  three  rulings 
complained  of.  When  a  person  accused  of  crime  seeks  the  continuance  of 
his  case,  and  does  not  wish  to  be  subjected  to  cross-examination  as  to  the 
grounds  of  the  continuance,  under  our  view  of  the  law  he  must  make  the 
affidavit  himself.  He  is  the  only  person  who  can  absolutely  swear  to  the 
truth  of  the  grounds,  while  other  pei-sons  might  testify  that  the  witness  had 
been  subpoenaed,  and  as  to  the  materiality  of  his  testimony,  the  defendant 
alone  can  testify  as  to  whether  the  witness  is  absent  by  his  procurement  or 

*  As  to  when  a  new  trial  will  be  granted  on  the  ground  of  newly-disoovered  evidence, 
nee  Gilmore  v.  I'eople,  (Hi.)  15  N.  £.  Rep.  758,  and  note. 
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consent,  or  thiit  the  motion  is  not  made  for  the  purpose  of  delay  only.  If, 
therefore,  any  person  undertakes  to  swear  to  tliese  grounds,  or  to  the  grounds 
of  the  motion  generally,  we  think  that  counsel  for  the  state  has  a  right  to  cross- 
examine  him  as  to  the  truth  of  the  grounds  set  out  in  his  adldavit.  There  is 
no  reason  shown  in  the  record  why  this  defendant  could  not  have  made  this 
affidavit.  No  plea  was  hied  by  him  that  he  was  insane  at  the  time  of  the  trial. 
The  issue  insisted  on  all  through  the  trial,  and  which  nearly  all  of  the  defend- 
ant's testimony  sought  to  establish,  was  tliat  he  was  insane  at  the  time  he  com- 
mitted the  act,  not  at  the  time  of  the  trial. 

2.  The  court  also  did  right  in  refusing  to  continue  the  c^ise  on  account  of 
the  absence  of  the  witness  Barnes.  It  was  insisted  by  the  defendant  that  he 
could  prove  by  Barnes  that  he  had  epileptic  tits  on  divers  and  sundry  occa- 
sions. It  was  not  contended  that  the  fact  of  his  liaving  those  fits  in  numerous 
other  instances  could  not  be  established  by  other  witnesses.  Indeed,  tiie  rec- 
ord shows  that  numerous  witnesses  testified  as  to  his  epilepsy.  The  state  did 
not  seek  to  combat  this,  and  did  not  offer  any  witnesses  to  show  that  the  de- 
fendant was  not  afflicted  with  this  disease.  It  was  established  by  the  defend- 
ant, beyond  all  controversy,  by  numerous  witnesses.  We  do  not  think,  there- 
fore, that  the  case  should  have  been  continued  because  of  the  absence  of  one 
witness  who  would  have  testified  to  seeing  the  defendant  have  fits  upon  occa- 
sions other  than  those  testified  to  by  other  witnesses.  While,  generally,  the 
defendant  in  a  criminal  case  has  the  right  to  select  the  witnesses  lie  desires 
to  introduce,  he  has  no  right  to  continue  his  case  where  the  issue  is  not  com- 
bated by  the  state,  and  he  can  establish  the  fact  by  numerous  other  witnesses. 
Qriffln  v.  StaU,  26  Ga.  501. 

3.  The  fourth  ground  of  the  motion  is,  in  substance,  that  the  court  refused 
to  instruct  the  jury  "that  each  juror  should  decide  for  himself,  upon  his  oath, 
what  his  verdict  should  be,  and  that  no  juror  should  yield  his  deliberate,  con- 
scientious convictions  as  to  what  his  verdict  should  be,  either  at  the  instance 
of  a  fellow-juror  or  of  the  majority;  and  that  no  juror  should  yield  his  honest 
convictions  for  the  sake  of  unanimity,  or  to  avert  the  disaster  of  a  mistrial." 
We  think  the  court's  charge  was  sufficient  upon  this  question,  when  he  charged 
the  jury  that  "each  juror  should  decide  for  himself,  upon  his  oath,  as  to  what 
his  verdict  should  be,"  if,  indeed,  he  should  have  instructed  the  jury  upon 
that  subject  at  all.  The  jurors  are  supposed  to  be  intelligent,  conscientious 
men.  Each  takes  the  oath  prescribed  by  law  "that  he  wUl  give  a  true  ver- 
dict according  to  the  evidence/'  and  he  is  presumed  to  understand  the  nature 
and  effect  of  his  obligation.  Whether  he  can  conscientiously  yield  his  judg- 
ment to  that  of  his  fellow-jurors  is  a  question  he  must  decide  for  himself. 
The  charge  requested  was  a  virtual  bid  for  a  mistrial;  for  the  effect  would  be 
to  impress  upon  an  obstinate  juror  never  to  yield  to  the  argument  or  reasoning 
of  his  fellow-jurors.  The  daily  experience  of  our  lives  shows  that  such  a  charge 
would  be  erroneous.  How  often  are  the  fixed  and  conscientious  convictions 
of  a  sensible  man  changed  by  reason  and  argument!  How  foolish  and  absurd 
does  a  man  appear  when  he  announces  that  he  never  changes  his  opinions  or 
convictionsl  The  man  who  is  willing  to  change  his  opinions  and  convictions 
upon  reason  and  argument  is  the  really  reasonable  man.  This  is  so  in  the  or- 
dinary transactions  of  life,  it  is  true  as  to  courts,  it  is  true  as  to  jurors,  and  is 
true  as  to  legislators.  This  court,  in  the  case  of  Smith  v.  State,  63  Ga.  170,  held 
that  "the  jury  are  to  act  as  a  body,  and  should  be  charged  as  a  body.  The  indi- 
vidual jurors  are  not  to  be  addressed  in  thechargein  a  way  to  discourage  mental 
harmony  and  concert.  It  is  not  incumbent  upon  the  court  to  stimulate  their 
individuality  by  charging,  at  the  prisoner's  written  request,  'that  each  juror 
must  be  satisfied  for  himself,  from  the  evidence,  of  the  guilt  of  the  defendant, 
before  be  can  lawfully  agree  to  a  verdict  of  guilty.'  "  We  do  not  think,  there- 
fore, that  the  court  erred  in  refusing  the  request  set  out  in  this  ground  of  the 
motion. 

v.5s.E.no.lO — 50 
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4.  The  fifth,  sixth,  seventh,  eighth,  tenth,  eleventh,  twelfth,  thirteenth,  and 
fourteenth  grounds  areas  follows:  '*(5)  Because  the  court  erred  in  refusing 
to  give  in  charge  to  the  Jury  the  following  written  request:  '  The  defendant 
should  he  acquitted  unless  the  jury  are  satisfied  beyond  a  reasonable  doubt  that 
the  assault  was  not  produced  by  mental  disease/  (6)  Because  the  court  erred 
in  refusing  to  give  in  charge  to  the  jury  the  following  written  request:  •  If 
the  defendant  commit  an  assault,  knowing  it  to  be  wrong,  when  driven  to  it 
by  an  uncontrollable  and  irresistible  impulse,  arising,  not  from  natural  pas- 
sion, but  from  an  unsound  condition  of  mind,  he  is  not  criminally  responsi- 
ble.' (7)  Because  the  court  erred  in  refusing  to  give  in  charge  to  the  jury  the 
following  written  request:  *  You  must  be  satisfied  beyond  a  reasonable  doubt 
of  the  defendant's  mental  capacity  to  commit  the  crime  charged,'  (8)  Because 
the  court  erred  in  refusing  to  give  in  charge  to  the  jury  the  following  written 
request:  *If  from  the  evidence  in  the  case  a  reasonable  doubt  arises  in  your 
minds  as  to  the  sanity  or  insanity  of  the  defendant,  he  is  entitled  to  the  ben- 
efit of  that  doubt.'  *  *  *  (10)  Because  the  court  erred  in  refusing  to  give 
in  charge  to  the  jury  the  following  written  request:  « Though  a  total  want  of 
responsibility  on  account  of  insanity  be  not  shown,  yet  if  the  prisoner's  mind 
was  so  far  affected  as  to  render  him  incapable  of  a  deliberate  premeditated  as- 
sault with  intent  to  murder,  he  cannot  be  convicted  of  assault  with  intent  to 
murder.'  (11)  Because  the  court  erred  in  refusing  to  give  in  charge  to  the 
jury  the  following  written  request:  •  If  you  have  any  reasonable  doubt  that 
he  was,  at  the  time  of  the  committing  the  alleged  assault,  of  sound  memory 
and  discretion,  it  is  your  duty  to  give  him  the  benefit  of  that  doubt  and  ac- 
quit him.'  (12)  Because  the  court  erred  in  refusing  to  give  in  charge  to  the 
jury  the  following  written  request:  « If  you  find  that  the  defendant  is  subject 
to  fits  of  insanity,  he  may  not  inaptly  be  called  an  insane  man.*  (13)  Be- 
cause the  court  erred  in  refusing  to  give  in  charge  to  the  jury  the  following 
written  request:  <  You  may  consider  the  mental  and  moral  condition  of  the 
prisoner  at  the  time  of  the  alleged  assault,  for  the  purpose  of  determining 
whether  or  not  he  was  capable  of  forming  the  deliberate  intention  unlawfully 
to  take  away  the  life  of  a  fellow-creature.  If  you  find  from  his  condition,  or 
from  external  circumstances  capable  of  proof,  that  he  was  unable  to  form  that 
deliberate  intention,  then  there  can  be  no  express  malice;  and,  if  you  have  a 
reasonable  doubt  of  the  existence  of  that  deliberate  intention,  you  are  to  give 
the  benefit  of  that  doubt  to  the  prisoner.'  (14)  Because  the  court  erred  in  re- 
fusing to  give  in  charge  to  the  jury  the  following  written  request:  .  •  You  can- 
not  imply  malice  unless  you  find  that  no  considerable  provocation  appears, 
and,  in  addition  thereto,  that  all  the  circumstances  of  the  assault  show  an 
abandoned  and  malignant  heart.  If  the  assault  can  be  attributed  by  you  to 
his  mental  or  moral  nature,  and  if  you  find  that  his  mental  and  moral  condi- 
tion is  the  result  of  epilepsy,  then  you  should  attribute  it  to  that,  rather  than 
to  an  abandoned  and  malignant  heart ;  because,  if  you  can  give  to  an  act  one  of 
two  constructions,  the  one  in  favor  of  the  prisoner's  innocence  is  the  one  that 
ought  to  be  adopted.'  "  The  able  and  learned  counsel  for  tlie  plaintiff  in  error 
asked  leave  of  this  court  to  review  our  former  rulings  on  the  subject  of  these 
requests.  We  declined,  pending  his  argument,  to  allow  him  to  do  so,  stating 
that  if,  upon  consultation,  we  saw  reason  to  doubt  the  soundness  of  the  rul- 
ings he  sought  to  review,  we  would  allow  him  to  review  them  in  further  ar- 
gument. We  have  carefully  considered  these  rulings,  and  see  no  reason  to 
doubt  their  soundness  and  wisdom.  We  do  not  think  the  court  erred  in  re- 
fusing to  give  in  charge  the  foregoing  requests. 

5.  The  ninth  ground  of  the  motion  is  that  the  court  erred  in  refusing  to  give 
in  charge  to  the  jury  the  following  written  request:  "The  defense  that  a 
prisoner  was  insane  at  the  time  the  deed  was  done,  must,  under  the  law  of 
Georgia,  be  made  under  the  general  issue. "  As  to  what  is  proper  pleading 
in  a  case  is  for  the  court  and  not  for  the  jury,  and  it  would  be  improper  for 
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the  court  to  charge  the  Jury  upon  that  subject.  Counsel  for  the  plaintiff  in 
error  seeks  to  explain  the  action  of  the  judge  in  not  giving  this  request  in 
charge,  because  of  the  fact  that  the  case  of  Danforth  v.  Rtate.t  75  Ga.  614, 
had  not  been  published  at  the  time  of  this  trial.  We  have  carefully  read  that 
decision,  and  do  not  find  that  any  new  doctrine  on  this  subject  was  laid  down 
therein.  So  far  as  we  know,  it  has  always  been  the  practice  in  Georgia, 
where  insanity  at  the  time  of  the  trial  was  insisted  upon,  to  file  a  special  plea 
to  that  effect,  and  to  try  such  plea  by  a  special  jury.  Code,  §  4299.  See,  also, 
Anderson  v.  State,  42  Ga.  9,  10.  We  do  not  think  anything  in  the  decision 
in  Danforth  v.  State,  supra,  would  authorize  the  judge  to  give  such  a  re- 
quest as  this  in  charge. 

6.  The  fifteenth  ground  is  as  follows :  "  Because  the  court  erred  in  refusing  to 
give  in  charge  the  following  written  request:  *If  you  find  that  there  was  no 
malice,  express  or  implied,  and  that  the  assault  was  made  without  any  mixt- 
ure of  deliberation  whatever,  then  the  act  would  have  been,  in  the  event  of 
death  resulting,  manslaughter  and  jiot  murder,  and  in  such  cases  the  pris- 
oner cannot  be  found  guilty  of  assault  with  intent  to  murder,  but  may  be 
found  guilty  of  the  offense  of  shooting  at  another  not  in  his  own  defense,  or 
under  circumstances  of  justification.'  "  In  this  request,. it  will  be  observed, 
the  astute  counsel  for  the  defendant  in  the  trial  below  asked  the  court  to 
charge  a  part  only  of  the  definition  of  manslaughter,  but  left  out  of  his  re 
quest  the  ingredients  which  reduce  a  homicide  from  murder  to  manslaughter. 
In  order  to  reduce  a  homicide  from  murder  to  manslaughter,  the  killing  must 
not  only  be  without  malice,  and  without  any  mixture  of  deliberation  what- 
ever, but  *Hhere  must  be  some  actual  assault  upon  the  person  killing,  or  an 
attempt  by  the  person  killed  to  commit  a  serious  personal  injury  on  the  per- 
son killing,  or  other  equivalent  circumstances  to  justify  the  excitment  of  pas- 
sion, and  to  exclude  all  idea  of  deliberation  or  malice,  either  express  or  im- 
plied." Code,  §  4325.  If  these  words  had  been  expressed  in  the  request,  no 
doubt  the  court  would  have  so  instructed  the  jury,  if  the  evidence  had  author- 
ized it;  and  we  think  that,  as  they  were  not  expressed  therein,  the  court  did 
not  err  in  refusing  to  give  the  charge  as  requested. 

7.  The  sixteenth  and  seventeenth  grounds  are  that  the  verdict  is  contrary 
to  law  and  to  the  evidence.  We  have  carefully  read  the  evidence  as  set  out 
in  the  voluminous  record  of  500  pages  sent  up  to  this  court,  and  are  fully  sat- 
isfied that  the  verdict  was  not  only  authorized  by  the  evidence,  but  really  de- 
manded by  it.  In  brief,  the  record  discloses  that  this  defendant  was  prose- 
cuted in  the  police  court  of  the  city  of  Savannah  for  disorderly  conduct;  and. 
after  his  trial  and  conviction  in  that  court,  he,  with  a  companion,  went  to  a 
gunsmith  and  purchased  a  pistol  and  had  it  loaded,  and  went  up  the  street  to 
where  the  prosecutor  in  the  police  court  resided,  and  upon  meeting  him,  with- 
out a  word,  commenced  to  fire  upon  him,  and  wounded  him  four  times;  nor 
did  he  cease  to  fire  upon  the  prosecutor  until  the  loads  in  his  pistol  were  ex- 
hausted. The  defense  was  insanity  at  the  time  of  the  shooting.  In  order  to 
prove  this  insanity,  it  was  shown  that  the  defendant  was  afflicted  with  epi- 
lepsy; that  he  had  a  great- many  attacks  of  this  disease,  running  through  a 
period  of  three  years  or  more;  that  he  had  been  under  treatment  by  physi- 
cians for  this  disease,  not  only  in  Savannah,  but  in  New  York;  and  that  some 
of  his  family  were  afflicted  with  the  same  disorder.  But  no  witness,  except 
one,  testifies  that  his  mind  was  so  disordered  that  he  did  not  know  that  it 
was  wrong  to  commit  this  offense,  and  that  he  did  not  know  that  he  deserved 
punishment  for  the  commission  of  it.  Nearly  all  the  witnesses  testified  that 
he  was  like  other  boys,  except  at  times  when  these  convulsions  were  upon 
him  and  immediately  afterwards ;  and  we  think  an  impartial  mind,  upon  read- 
ing the  whole  testimony,  would  readily  come  to  the  conclusion  that,  even  if 
the  court  below  had  given  the  charges  as  requested  by  the  defendant's  coun- 
sel, the  jury  would  be  obliged  to  find  the  verdict  they  did  find.    The  charge 
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of  the  court  was  able,  fair,  and  impartial;  the  Jury  in  their  verdict  violated 
none  of  the  instructions  given  them  by  the  court  In  his  charge;  and  we  there- 
fore  think  that  these  two  grounds  are  without  merit. 

8.  The  eighteenth,  nineteenth,  twentieth,  twenty-first,  twenty-second, 
twenty-third,  twenty-fourth,  twenty-fifth,  and  twenty-sixth  grounds  may  be 
considered  together.  They  complain  of  the  action  of  the  court  in  declaring 
the  jurors  mentioned  therein  competent  Jurors.  Under  the  rulings  of  this 
court  we  cannot  consider  these  grounds  of  the  motion.  It  appears  from  the 
record  that  all  these  jurors  were  put  upon  the  court  as  a  trier,  and  the  court 
found  that  the  jurors  were  competent.  It  has  been  repeatedly  ruled  by  this 
court  that  the  decision  of  the  judge,  as  a  trier,  upon  the  competency  of  jurors, 
was  final,  and  could  not  be  reviewed  here.  For  these  reasons  we  decline  to 
pass  upon  these  grounds;  not  intimating,  however,  that  the  grounds  would 
be  sufficient  for  a  new  trial  if  this  court  could  review  them.  Moon  v.  State^ 
68  Ga.  688;  Williams  v.  8taU,  69  Ga.  12;  Bherliart  v.  State,  47  Ga.  598; 
Westmoreland  v.  8tate,  45  Ga.  279;  Galloway  v.  8tate,  25  Ga.  596.  The 
question  of  whether  the  state's  counsel  had  a  right  to  put  the  juror  upon  the 
court  as  a  trier,  without  the  juror  having  first  qualified  himself,  is  not  de- 
cided, as  the  point  is.not  made  by  the  plaintiff  in  error.  The  record  does  not 
disclose  that  he  made  any  objection  to  the  jurors  being  put  upon  the  coart  as 
a  trier  when  it  was  done. 

9.  The  twenty-seventh,  (the  twenty-eighth  ground  was  not  approved  by  the 
judge,)  twenty-ninth,  thirtieth,  thirty-firet,  thirty-second,  thirty-third,  and 
thirty-fourth  grpunds  of  the  motion  may  be  considered  together.  The  error 
assigned  in  these  grounds  is  that  the  court  had  no  right  to  ask  the  jurors  any 
other  questions  upon  their  voir  dire  than  those  prescribed  by  the.  statute. 
We  do  not  think  there  is  any  merit  in  these  grounds.  Whether  the  questions 
were  propounded  by  the  court  before  the  jurors  were  put  upon  the  court  as  a 
trier  or  not,  does  not  make  any  difference,  in  our  view  of  the  case.  We  have 
carefully  read  the  questions  propounded  to  the  different  jurors  by  the  court, 
and  all  the  questions  propounded  were  either  for  the  purpose  of  explaining 
the  nature  and  meaning  of  the  statutory  questions,  or  to  test  the  understand- 
ing which  the  jurors  had  of  those  questions  when  they  made  their  answers 
thereto.  We  think  the  judge  had  a  right, — indeed,  it  was  his  duty, — when 
he  observed  that  a  juror  did  not  understand  the  meaning  of  the  statutory 
questions,  to  explain  the  same  to  him,  or  to  ask  him  questions  which  will 
satisfy  the  court  as  to  whether  or  not  the  juror  did  understand  the  meaning 
thereof. 

10.  We  think  that  the  court  had  a  right  to  explain  to  the  juror  that  his  an- 
swer  to  the  first  statutory  question  need  not  necessarily  be  in  the  affirmative 
when  he  had  not  seen  the  crime  committed  or  heard  the  testimony  under  oath; 
and  we  think  that  he  had  a  right  to  explain  the  meaning  of  the  words  ''preju- 
dice*' and  "bias"  in  the  second  statutory  question;  or  the  words  "perfectly 
impartial"  in  the  third  statutory  question;  or,  if  the  offense  be  a  capital  of- 
fense, he  has  the  right  to  explain  the  meaning  of  the  words  "capital  punish- 
ment" in  the  fourth  statutory  question;  and  if,  in  this  explanation,  he  found 
it  necessary  to  test  the  understanding  or  the  intelligence  of  the  juror,  he  had 
the  right  to  ask  the  other  questions  which  the  court  propounded  In  this  CJise, 
to- wit,  whether  his  mind  would  readily  yield  to  the  testimony  in  the  case  if 
the  juror  had  formed  and  expressed  an  opinion  from  rumor  or  from  newspa* 
per  reports  of  the  evidence  upon  a  former  trial.  We  do  not  think  that  the 
judge,  on  the  trial  of  a  criminal  case,  is  a  mere  figure-head,  put  upon  the 
bench  simply  to  preserve  order,  or  to  decide  the  questions  made  by  counsel  in 
the  case.  It  is  his  right  and  his  duty  to  see  that  the  state,  as  well  as  defend- 
ants, has  a  fair  and  impartial  jury  to  try  parties  charged  with  violations  of 
the  criminal  law;  and  if,  in  the  performance  of  this  duty,  it  becomes  neces- 
sary for  him  to  test  the  understanding  or  intelligence  of  jurors  in  answeiing 
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the  statutory  questions,  we  will  not  say  that  he  erred  in  so  doing.  The  writ- 
er's experience  on  the  circuit  court  bench  teaches  him  that,  in  all  criminal 
trials  of  importance,  there  is  a  disposition  among  the  better  class  of  jurors  to 
avoid  the  jury  duty,  and  that  they  are  frequently  willing  to  avoid  this  duty 
by  answering  that  they  have  formed  and  expressed  an  opinion  from  newspa- 
per reports  or  from  rumor,  and  thus  disqualify  themselves  from  the  perform- 
ance of  this  responsible  duty.  This  is  especially  true  in  capital  cases,  and 
upon  the  trial  of  accused  persons  who  are  influential  or  who  have  influential 
friends.  In  such  cases  it  is  the  duty  of  the  court  to  explain  to  the  jurors  that 
having  formed  and  expressed  an  opinion  from  newspaper  reports  or  from  ru- 
mor iis  not  sufficient  to  disqualify  them.  To  hold  that  jurors  are  on  this  ac- 
count disqualified,  would  in  a  large  majority  of  criminal  cases  exclude  the 
most  intelligent  and  upright  citizens  from  the  jury-box.  Every  man  who  did 
not  desire  to  serve  upon  the  jury,  or  who  had  business  which  he  considered  of 
more  Importance,  would  read  the  accounts  in  the  newspapers  or  listen  to  ru- 
mor, and  then  form  and  express  an  opinion,  in  order  to  disqualify  himself  from 
the  discharge  of  this  important  service.  Upon  this  subject,  Judge  Nisbet, 
in  the  case  of  Mitchum  v.  l$tate,  11  Ga.  636,  says  that  "such  devices  to  evade 
service  on  the  jury  are  becoming  but  too  frequent,  and  merit  not  only  cen- 
sure, but,  in  a  proper  case,  pun  ishment.  **  As  to  the  competency  of  j urora  who 
have  formed  and  expressed  an  opinion  from  rumor,  see  Westmoreland  y.  State, 
45  Ga.  229,  and  the  cases  there  cited.  We  do  not  mean,  however,  to  rule  that 
the  court  should  hold  a  juror  competent  who  has  a  fixed  opinion,  although 
based  merely  upon  newspaper  reports  or  rumor,  and  who  answers  that  that 
opinion  would  not  yield  readily  to  the  testimony,  or  that  he  could  not  sit  as 
an  impartial  juror.  In  such  a  case  the  juror  would  be  incompetent.  We  have 
carefully  looked  through  the  examination  of  these  jurors,  as  set  out  in  the 
record,  and  find  that,  where  the  court  held  jurors  to  be  competent,  the  jurors, 
after  the  court  had  madethe  explanations  excepted  to,  answered  the  questions 
in  such  manner  as  to  render  them  competent  to  serve.  AVe,  therefore,  see  no 
error  in  the  matters  complained  of  in  these  grounds  of  the  motion.  See  Henry 
V.  State,  33  Ga.  441. 

11.  The  thirty-fifth  ground  complains  of  improper  communications  with 
the  jury  after  they  had  been  impaneled,  in  that  two  of  the  jurors,  on  the 
morning  after  they  had  been  impaneled,  were  reading  copies  of  the  Savannah 
Morning  News,  a  newspaper  published  in  that  city.  The  record  discloses  that 
the  copies  of  the  paper  which  the  jurors  were  reading  contained  nothing  about 
the  case  except  the  fact  that  the  case  was  on  trial.  We  cannot  imagine  how 
this  could  harm  or  injure  the  defendant.  There  is  no  suggestion  in  the  rec- 
ord by  the  plaintiff  in  error  that  any  harm  or  injury  did  occur  from  that  rea- 
son. The  simple  fact  that  they  had  in  their  possession  two  copies  of  the  pa- 
per does  not  show  to  our  minds  improper  communication  with  them.  The 
court  did  not  err  in  refusing  a  new  trial  upon  this  ground. 

12.  The  thirty-sixth  ground  is  "that  M.  G.  Helmken  and  J.  S.  Evans,  two 
of  the  jury  who  tried  the  case,  had  formed  and  expressed  an  opinion  concern- 
ing the  guilt  of  the  prisoner,  and  were  not  perfectly  impartial  between  the 
state  and  the  accused,  but  were  prejudiced  against  him,  although  they  had 
been  put  upon  their  f)oir  dire,"  In  support  of  this  ground,  one  Bodell  testi- 
fied that  he  heard  Helmken,  before  the  trial,  say  that  the  defendant  "ought 
to  be  taken  down  to  the  canal  bridge  at  the  railroad,  and  hung  the  same  as 
the  nigger."  Mr.  Dale  testified  that  he  had  known  this  witness,  Bodell,  for  a 
number  of  years,  and  had  always  found  him  to  be  an  industrious,  truthful, 
and  honest  man.  One  Monahan  testified  that  he  had  heard  Evans,  the  juror, 
say  that,  before  the  trial,  that  the  defendant  "ought  to  be  hung,  and  if  I  were 
on  the  jury  I  would  hang  him."  The  usual  afiidavits  were  made  by  counsel 
for  the  defendant,  and  by  the  defendant's  father,  that  they  did  not  know  of 
this  until  after  the  trial.    In  reply  to  this  ground  of  the  motion,  these  two 
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jurors  made  affidavits.  Helmken,  in  his  affidavit,  stated  that  he  made  the  re- 
mark attributed  to  him  by  Bodell;  but  said  that  when  he  made  it  he  was'un- 
der  the  impression  that  the  accused  was  not  Thomas  Fogarty,  but  his  elder 
brother;  that  he  had  never  known  Thomas  Fogarty,  the  defendant,  and  had 
never  seen  him  until  the  morning  of  the  trial;  that  the  defendant's  older 
brother,  whom  he  had  before  supposed  was  the  accused,  had  had  a  difficulty 
In  his  store,  and  had  drawn  a  pistol  or  knife  on  one  of  his  customers;  that 
his  answers  upon  the  voir  dire  were  true;  that,  at  the  time  he  was  accepted 
as  a  juror,  his  mind  was  perfectly  impartial  between  the  state  and  the  accused. 
Evans,  in  his  affidavit,  says  that  he  did  not  remember  that  he  had  used  the 
words  attributed  to  him,  though  he  had  frequently  stated  in  conversation  that, 
if  the  reports  and  rumors  which  were  afloat  were  true,  Fogarty  should  be  con- 
victed; but  he  says  that  he  had  no  fixed  or  other  opinion  or  impression  that 
would  not  have  yielded  readily  to  the  evidence,  or  been  controlled  by  it;  that  his 
answei-s  to  the  questions  on  the  voir  dire  were  true;  and  that  he  went  into  tlie 
jury-box  with  his  mind  perfectly  impartial  between  the  state  and  the  accused. 
With  regai-d  to  Helmken,  it  is  apparent  from  the  evidence  disclosed  in  the 
record  that  he  was  a  competent  juror.  The  remark  attributed  to  him  was  not 
made  about  the  defendant,  but  about  a  different  person.  He  qualified  him- 
self on  the  voir  dire,  and  subsequently  made  an  affidavit  that  his  answers  on 
the  voir  dire  were  true,  and  that  he  was  an  impartial  juror.  Evans  denies 
the  remark  attributed  to  him  by  Monahan,  and  further  declares  that  he  went 
into  the  jury-box  with  his  mind  perfectly  impartial  between  the  state  and  the 
accused.  In  the  case  of  Hudgins  v.  State,  61  Ga.  182,  this  court  held  that 
"after  verdict,  to  disqualify  a  juror  who  tried  the  case,  and  swore  that  he  had 
not  formed  and  expressed  an  opinion,  and  had  no  bias  or  prejudice,  and  was 
perfectly  impartial,  there  should  be  the  affidavits  of  at  least  two  witnesses,  or 
what  is.  equivalent  thereto,  against  such  oath  of  the  juror.  Otherwise  it  is 
but  oath  against  oath,  and  the  verdict  will  not  be  set  aside  on  tlie  ground  of 
the  incompetency  of  the  juror."  In  the  case  of  Dumas  v.  State,  63  Ga.  600, 
it  was  held  that  "a  new  trial  will  not  be  granted  on  the  ground  that  one  of 
the  jury  was  not  impartial,  upon  the  deposition  of  one  witness  who  swore  to 
the  statement  of  the  juror  against  the  defendant,  when  the  juror  denied  on 
oath  making  the  statement,  and  swore  to  his  perfect  impartiality  and  free- 
dom from  any  bias."  See,  also,  on  this  subject,  West  v.  State,  4  S.  E.  Rep. 
325,  (October  term,  1887.) 

13.  The  thirty-seventh  ground  complains  that  the  court  allowed  the  state, 
over  objection  of  defendant's  counsel,  to  reopen  the  case  after  the  state's 
counsel  had  proceeded  to  make  his  opening  argument.  This  was  a  matter 
within  the  discretion  of  the  court,  and  we  will  not  interfere  with  that  discre- 
tion unless  it  has  been  abused.  It  was  not  abused  in  this  case.  See  Wiggins 
V.  State,  ante,  503,  (this  term.) 

14.  The  thirty-eighth  ground  complains,  in  substance,  that  the  court  refused 
to  charge  the  jury  that,  "notwithstanding  any  recommendation  to  mercy  that 
they  might  think  proper  to  make,  the  punishment  would  still  require  confine- 
ment in  the  penitentiary."  It  appears  from  the  record  that  the  jury  wrote  a 
note  to  the  judge,  and  inquired  whether  they  could  recommend  to  mercy  or 
not.  The  judge  caused  them  to  be  brought  into  court,  and  read  them  section 
4656  of  the  Code;  and  we  think  that,  even  if  it  would  have  been  proper  to 
give  such  instructions  to  the  jury,  the  reading  of  that  section  was  a  substan- 
tial compliance  with  the  request.  That  section  says:  "In  all  cases  where  the 
term  of  punishment  in  the  penitentiary  is  discretionary,  the  court  shall  de- 
termine that  punishment,  paying  due  respect  to  any  recommendation  which 
the  jury  might  think  proper  to  make  in  that  regard." 

16.  The  thirty-ninth  ground  is  as  to  newly-discovered  evidence.  This 
newly-discovered  evidence  was  an  affidavit  of  Dr.  Whitcombe,  of  New  York 
city,  in  which  he  says  that  he  was  the  sole  owner  of  a  remedy  for  epilepsy  as 
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prepared  bj  Dr.  Root;  that  the  defendant  was  for  a  few  years  previous  a  con* 
stant  purchaser  of  this  remedy,  and  was  under  the  ti-eatment  prescribed  in 
the  use  of  the  remedy;  and  that  the  result  of  his  observation  and  experience 
for  a  long  time  had  satisfied  him  that  the  loss  of  mental  power  is  a  natural 
and  usual  result  of  long-continued  epilepsy.  This  evidence,  in  our  opinion, 
was  entirely  cumulative.  Numerous  witnesses  testified  at  the  trial  that  the 
defendant  had  had  epilepsy  for  some  years;  and  it  was  also  testified  at  the 
trial  that  the  loss  of  mental  power  is  a  natural  and  usual  result  of  long-con- 
tinued epilepsy.  Besides,  if  this  evidence  was  material,  it  was  within  the 
knowledge  of  the  defendant  and  his  family,  and  could  have  been  procured 
before  the  trial,  or  a  motion  could  have  been  made  to  continue  the  case  in  or- 
der to  procure  the  testimony.  The  fortieth  ground  is  also  as  to  newly-discov- 
ered evidence,  which  evidence  consisted  in  an  affidavit  of  Dr.  E.  A.  Bai-tlett, 
of  Albany,  N.  Y.;  and  he  testifies,  in  substance,  that  one  Thomas  Byan,  who 
was  about  60  years  of  age,  had  been  examined  by  him,  and  was  suffering  from 
a  disease  affecting  his  mind,  and,  in  his  opinion,  would  never  recover;  that 
he  was  mentally  diseased.  Mrs.  Fogarty  also  made  an  afiidavit  that  she  is 
the  mother  of  Thomas  Fogarty,  and  is  the  sister  of  Thomas  Ryan  of  Albany, 
N.  Y.;  and  that  she  had  been  subject  all  her  life  to  fainting  spells,  and  that 
her  mother,  who  is  dead,  was  similarly  affected.  She  did  not  communicate 
this  to  counsel  for  the  defendant  until  after  the  trial.  Mrs.  Kelly  testified 
that  she  knows  Mrs.  Fogarty,  and  has  seen  her  often,  and  knows  she  is  sub- 
ject to  fainting  spells,  and  that  she  suffers  from  great  nervousness,  and  has. 
been  so  afilicted  many  years.  Counsel  for  the  defendant  make  an  atlldavit 
that  they  had  no  knowledge  of  these  facts  until  after  the  trial.  We  think  the 
court  did  right  in  overruling  this  ground  of  the  motion,  for  two  reasons:  (1) 
It  was  cumulative  in  its  character.  While  it  is  true  that  no  direct  question 
was  asked  the  witnesses  about  the  afrfictionof  Ryan  or  the  defendant's  mother, 
yet  questions  were  propounded  to  Dr.  Waring  and  Dr.  Duncan  as  to  epilepsy 
being  hereditary;  these  questions  evidently  showing  that  the  subject  was  in 
the  mind  of  the  counsel  asking  them.  (2)  It  does  not  appear  that  due  dili- 
gence was  exercised  in  obtaining  this  information.  The  defense  in  this  case 
was  insanity  caused  by  epilepsy.  It  seems  to  us  that,  when  this  defense  is 
set  up  by  counsel  so  able  and  experienced  as  the  counsel  for  the  defendant 
in  this  case,  one  of  the  first  questions  asked  the  defendant  or  his  family  would 
be  whether  or  not  his  mother,  fattier,  or  any  of  his  ancestors  were  afilicted  in 
like  manner.  While  it  is  true,  Mrs.  Fogarty,  the  mother  of  the  defendant, 
says  that  she  did  not  know  of  its  materiality,  the  learned  counsel  certainly  did 
know  of  it,  and  by  proper  diligence  could  have  ascertained  it.. 

16.  The  forty-first  ground  is  that  the  defendant  did  not  have  a  fair  and  im- 
partial trial.  It  is  urged  by  counsel,  in  support  of  this  ground,  that  the  people 
were  excited ;  that  the  newspapers  had  published  inflammatory  notices,  and  that 
the  accounts  published  by  them  were  false  and  misleading;  that  editorials  had 
been  written  calling  upon  jurors  to  serve  on  the  jury  if  summoned,  and  to  do 
their  duty  to  vindicate  the  law,  etc.  In  reply  to  this,  we  cite  the  case  of  Cox 
v.  State,  64  Ga.  403.  In  that  case  the  court  say:  "With  regard  to  public 
excitement  and  prejudice,  we  see  nothing  to  take  this  case  out  of  the  general 
rule,  long  since  laid  down  here  authoritatively,  to  the  effect  that  these  have 
ceased  to  be  cause  for  a  continuance.  Thompson  v.  State,  24  Ga.  297;  John- 
Hon  V.  State,  48  Ga.  116;  Lovett  v.  State,  60  Ga.  257.  It  seems  quite  imma- 
terial that  the  means  of  stirring  up  the  excitement  and  prejudice  were  inflam- 
matory newspaper  articles.  Why  should  the  condition  of  the  popular  mind  be 
treated  as  more  dangerous  to  the  accused  when  wrought  up  against  him  by 
the  press,  than  when  inflamed  to  an  equal  degree  by  any  othei^  agency?  Is 
the  press,  as  such,  to  be  recognized  as  a  power  which  can  retard  the  trial  of 
persons  accused  of  crime?  Newspapers  are  free  to  publish  \yhat  they  please, 
so  that  they  keep  clear  of  the  law  of  libel;  and,  if  they  succeed  in  impressing 
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fche  public  mind  unduly  against  an  alleged  crimlna],  are  the  courts  to  wait  for 
the  storm  they  have  raised  to  subside,  though  the  presiding  judge  should  be 
convinced  that  there  is  no  real  obstacle  to  obtuitiing  an  impartial  jury  and 
having  a  fair  trial?**  Besides,  as  we  have  said  before,  the  evidence  in  this 
record  not  only  authorized,  but  demanded,  this  verdict.  In  our  opinion,  it 
was  a  most  outrageous  attempt  at  assassination;  and,  while  we  sympathize 
with  the  defendant  and  his  family  on  account  of  the  punisliment  which  he 
must  undergo,  our  duty  to  the  state  and  to  the  majesty  of  the  law  constrains 
us  to  pronounce  him  justly  convicted. 

17.  The  forty-second  ground  is  that  imprisonment  in  the  penitentiary  of 
Georgia,  under  its  present  system,  would  be  to  indict  on  the  defendant,  af- 
flicted as  he  is,  cruel  and  unusual  punishment.  We  do  not  see  any  merit  in 
this  ground.  It  was  in  the  discretion  of  the  judge,  under  the  law,  to  have 
sentenced  this  prisoner  to  the  penitentiary  for  20  years.  The  jury  recom- 
mended him  to  mercy,  which  doubtless  had  great  weight  with  his  honor,  and 
he  sentenced  him  to  iO  years  in  the  penitentiary, — lialf  the  time  allowed  by 
the  Code.  The  people  in  their  wisdom,  through  their  legislature,  have  adopted 
the  punitive  system  as  it  now  exists.  It  is  not  a  subject  for  this  court  to 
criticise,  while  it  is  true,  the  prisoner  may  be  afflicted  with  epilepsy,  there  is 
no  other  place  for  him  to  receive  punishment  than  the  one  prescribed  in  the 
sentence  of  the  court.  If  he  had  been  a  stout,  healthy  man,  the  coui-t  would 
doubtless  have  given  him  the  full  extent  of  the  law.  He  was  guilty  of  a  most 
outrageous  violation  of  the  penal  laws  of  the  state.  He  committed  the  act 
without  provocation.  Being  guilty,  he  must  suffer  the  consequences  of  his 
unbridled  passion.  In  our  opinion,  the  sentence  he  received  was  fully  mer- 
ited.   Judgment  aftlrmed. 

(80  Ga.  593)  ^,  ^    \  w  * 

Meikharp  et  al,  v.  Mullin. 
{Supreme  Court  of  Oeorgia.    March  21, 1888.) 

N<w  TriaI/— DiscuETioN  ov  Trial  Court. 

The  granting  of  a  new  trial  b:^  the  lower  court  will  not  be  reversed  upon  appeal 
where,  under  the  evidence  submitted,  the  case  is  so  close  that  a  verdict  might  have 
been  rendered  for  either  party. 

Error  from  superior  court.  Dodge  county;  Kibbee»  Judge. 
Roberts  &  Smith  and  C.  C,  Smith,  for  plaintiffs  in  error.    De  Lacy  A  Bishop 
and  /.  If.  Lumpkin,  for  defendant  in  error. 

Blandford,  J.  This  was  a  claim  case.  Meinhard  Bros.  So  Co.  obtained  a 
judgment  against  James  Mullin,  upon  which  execution  issued  and  was  levied 
upon  certai  n  property ;  to  which  property  a  claim  was  interposed  by  Mrs.  Eliza 
J.  Mullin,  the  wife  of  the  defendant  in  execution.  The  property  was  found  sub- 
ject to  the  execution;  and  the  claimant  moved  for  a  new  trial,  upon  numerous 
grounds,  alleging  as  error  certain  charges  of  the  court,  and  that  the  verdict 
was  contrary  to  law  and  to  the  evidence.  The  court  granted  a  new  trial,  gen- 
erally, upon  that  motion,  whereupon  the  plain  tiff  ^s  in  execution  excepted. 
We  have  looked  through  the  charges  of  the  court  excepted  to,  and  if  there  is 
any  error  in  these  charges,  it  is  error  in  favor  of  the  claimant,  and  not  error 
which  gave  any  benefit  to  the  plaintiffs  in  execution.  The  plaintiffs  in  error 
insist  that  the  testimony  demanded  the  verdict  rendered  by  the  jury  that  the 
property  was  subject.  We  do  not  think  so.  It  is  a  very  close  case,  under  tlie 
evidence  submitted,  and  in  our  opinion,  a  verdict  might  have  been  rendered 
either  way;  and  this  being  so,  there  was  no  abuse  of  discretion  by  the  court 
in  granting  «  new  trial.    Judgment  affirmed. 
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(80  Oa.  629) 

NOBTflWESTERN  FeBTILIZINO  CO.  V.  ATLANTA  NAT.  BaMK. 
{Supreme  Court  cf  Oemgia.   April  16, 1888.) 

Pleadimo— Plbabino  and  Proof— Variancje. 

A  declaration,  alleging  that  defendant,  the  owner  of  a  promissory  note  Indorsed 
by  it  for  collection,  having  accepted  the  maker^s  renewal  note,  refused  to  pay  the 
maker's  draft  for  tne  amount  drawn  upon  it  by  defendant's  authority,  according  to 
the  custom  of  banks  and  the  parties,  is  not  sustained  by  evidence  failing  to  show 
such  custom  or  authority,  and  showing  another  to  be  the  owner  of  the  original  note. 

Error  from  superior  court,  Fulton  county;  Mabshall  J.  Clabke,  Judge. 
Hopkins  <&  Glentip  for  plaintiJGT  in  error.    Abbott  ^t Smith,  for  defendant  la 
error. 

Blandfohd,  J.  This  case  was  commenced  by  attachment  hi  the  superior 
court  of  Fulton  county,  by  the  Atlanta  National  Bank  against  the  Northwest- 
ern Fertilizing  Company,  of  Cliieago.  The  declaration  alleges  "that  on  the 
4th  of  November,  1^5,  one  George  Schaefer  was  indebted  to  said  defendant 
in  the  sum  of  $897.42,  evidenced  by  his  promissory  note,  dated  March  28, 1885. 
and  due  4th  November,  1885,  said  note  payable  to  said  defendant,  and  imlorsed 
by  it,  and  left  with  the  Merchants'  National  Bank,  of  Chicago,  Illinois,  for 
collection,  and  by  it  forwarded  to  petitioner  for  collection.  Prior  to  the  ma- 
turity of  said  note,  the.  defendant  had  agreed  with  Schaefer  for  an  extension 
of  said  note  for  30  days,  and  in  pursuance  of  said  agreement,  Schaefer  had 
forwarded  to  defendant  his  renewal  note,  which  was  accepted,  and  is  still  held 
by  it.  On  said  4th  November,  1885,  said  Schaefer  drew  his  sight  draft  on  the 
defendant,  through  the  petitioner,  for  the  amount  of  said  note,  according  to 
the  custom  of  banks  in  such  cases,  of  which  the  defendant  had  notice;* and 
according  to  the  custom  and  course  of  dealing  between  said  Schaefer  and  the 
defendant,  said  Schaefer  had  authority  from  the  defendant  to  draw  said  draft. 
It  was  forwarded  to  the  First  National  Bank  of  Chicago  for  collection,  and 
said  defendant,  on  presentation,  refused  to  pay  the  same,  and  it  was  returned 
to  the  plaintiff.  At  the  time  said  draft  was  drawn,  the  plaintiff  remitted  to 
the  Merchants^  National  Bank  the  amount  of  said  original  note.  In  considera- 
tion of  the  agreement  of  the  defendant  with  Schaefer  to  renew  said  note,  and 
the  authority  given  said  Schaefer  to  draw  on  the  defendant  for  the  amount  of 
the  note,  and  acting  on  the  faith  of  said  agreement  and  authority,  the  plaintiff 
remitted  said  sum  of  $897.42,  which  plaintiff  alleges  was  so  much  money  paid 
out  by  it  for  the  defendant's  use  and  benefit.  The  benefit  accruing  to  the  de- 
fendant was  the  payment  of  said  original  note  on  which  the  defendant  was  in- 
dorser.  The  refusal  of  the  defendant  to  pay  said  draft  was  and  is  a  legal  fra  ud 
on  the  plaintiff,  and  the  defendant  is  liable  to  repay  said  sum  with  interest.'* 

We  are  of  the  opinion  that  the  evidence  submitted  by  the  plaintiff  does  not 
sustain  this  declaration.  The  declaration  alleges  that  the  defendant  was  the 
owner  of  the  note  at  the  time  this  draft  was  drawn;  whereas,  it  is  shown  by 
the  proof  that  the  Merchants'  National  Bank  of  Chicago  was  in  fact  the  owner 
of  the  note.  -  The  declaration  further  alleges  that  Schaefer  had  authority  from 
the  defendant  to  draw  this  draft  through  the  plaintiff.  An  examination  of  the 
evidence  discloses  that  the  only  authority  that  could  be  claimed  for  Schaefer 
to  draw  this  draft  was  in  a  letter  written  by  the  defendant  to  Schaefer,  dated 
2d  November,  1885,  in  which  letter  the  defendant  promised  to  extend  the  note 
for  30  or  40  days;  but  nothing  was  said  in  that  letter  as  to  any  authority  on 
tlie  part  of  Schaefer  to  draw  the  draft  through  the  plaintiff  on  the  defendant. 

It  is  further  alleged  in  the  declaration  that,  according  to  the  custom  and 
course  of  dealing  between  Schaefer  and  the  defendant,  he  had  a  light  to  draw 
the  draft.  The  testimony  shows  no  such  course  of  dealing;  but,  on  the  con- 
trary, the  course  of  dealing,  as  testified  to,  was  that  Schaefer  sent  forward  his 
renewal  note,  which  was  discounted  by  the  defendant,  after  which  he  had  au- 
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thority  to  draw,  but  not  before.  And  it  may  be  fairly  inferred  that  there  had 
been  no  such  course  of  dealing  as  alleged,  because  Schaefer,  in  his  letter  to 
thedefendant,  (which  preceded  the  letter  I  have  alluded  to,)  stated  that  he  had 
theretofore  always  met  his  notes  promptly;  hence,  there  was  no  necessity  of 
any  such  transaction.  Nor  was  there  any  custom  of  banks  proven  showing 
any  such  authority  on  the  part  of  Schaefer  to  draw  this  draft.  No  such  usage 
was  sworn  to  by  Mr.  llomare,  the  cashier  of  the  plaintiff.  It  is  true  he  says 
it  was  sometimes  done  that  way  and  sometimes  another  way,  but  we  do  not 
understand  that  to  prove  a  custom.  We  think  the  testimony  wholly  fails  to 
make  out  the  case  made  by  the  declaration,  and  that  the  court  should  have 
granted  a  new  trial,  because  the  verdict  is  contrary  to  law,  and  without  evi- 
dence to  support  it.    Judgment  reversed. 


(80  Ga.  519)  ^  ,.    ^  « 

Central  K.  Co.  ©.  Small. 
{Supreme  CouYt  of  Oeorgia.    April  11, 1888.) 

1.  Railroad  Companies— Injuries  to  -Persons  on  Track— Track-Hands. 

In  an  action  against  a  railway  company  by  a  track-hand  for  personal  Injuries 
caused  by  being  mn  over  by  one  engine  while  avoiding  another,  plaintiff  alleged 
that  he  received  no  warning,  by  signal  or  otherwise,  of  the  approach  of  the  train 
that  struck  him.  Held,  that  the  court  properly  charged  that  **If  the  plaintiff  was 
injured  in  the  manner  claimed,  then  the  burden  is  upon  the  company  to  show  either 
that  the  injury  was  not  caused  by  the  negligence  of  its  Servant,  the  engineer,  as 
charged,  or  that  the  plaintiff  was  guilty  of  negligence,  and  contributed  to  his  in- 
jury." 

S.  New  Triai/— Objection  to  Verdictn— Contributory  Neoligbnce. 

In  an  action  for  personal  injuries  a  new  trial  will  not  be  granted  on  the  ground 
that  there  was  evidence  of  contributory  negligence  in  plaintiff,  the  jury  having 
passed  on  such  testimony  and  found  for  plaintiff,  there  being  sufficient  evidence  to 
support  their  finding. 

Error  from  superior  court,  Chatham  county;  Adams,  Judge. 

Action  by  Small  against  the  Central  Railroad  Company  to  recover  damages 
for  personal  injuries.    Verdict  for  plaintiff,  and  defendant  brings  error. 

LawUm  <fe  Cunningham^  for  plaintiff  in  error.  Dubignon  c&  Fraser,  for 
defendant  in  error. 

Simmons,  J.  Small  sued  the  railroad  company  for  damages.  In  his  decla- 
ration he  alleged  that  on  the  6th  of  July,  1885,  while  in  the  employment  of  the 
defendant  as  a  track-hand,  engaged  in  discharging  his  duties  as  such,  and 
while  in  the  exercise  of  all  due  care  and  diligence,  moving  from  the  main 
track  where  he  was  engaged  at  work,  so  as  to  get  out  of  the  way  of  an  ap- 
proaching engine  of  said  company,  he  was  struck  by  another  engine  of  the 
company  coming  from  an  opposite  direction  to  the  one  he  was  seeking  to 
avoid,  and  on  a  track  parallel  to  said  main  track,  and  within  a  few  feet  of  it. 
He  alleges  that  he  had  no  notice  or  caution  by  any  sign  or  signal  that  any  en- 
gine other  than  the  one  he  was  seeking  to  avoid  was  approaching.  He  al- 
leges that  the  wheels  of  the  engine  passed  over  his  right  arm,  cutting  it  off 
above  the  elbow  and  near  the  shoulder,  by  reason  of  which  he  is  totally  dis- 
abled from  performing  any  labor  by  which  he  can  earn  a  livelihood.  The  de- 
fendant filed  a  plea  of  not  guilty.  Upon  the  trial  the  jury  returned  a  verdict 
in  favor  of  the  plaintiff.  The  defendant  made  a  motion  for  a  new  trial,  which 
was  overruled  by  the  court;  whereupon  exception  was  taken. 

The  main  ground  of  the  motion  relied  upon  by  the  plaintiff  in  error  is  that 
the  court  erred  in  charging  as  follows:  "If  this  plaintiff  was  injured  in  the 
manner  claimed,  then  the  burden  is  upon  the  company  to  show  either  that  the 
injury  was  not  caused  by  the  negligence  of  its  servant,  the  engineer,  as  charged, 
or  that  the  plaintiff  was  guilty  of  negligence,  and  contributed  to  the  injury." 
The  objections  made  to  this  charge  are  that  it  placed  upon  the  defendant  the 
burden  of  making  out  its  defense  before  the  law  imposed  that  burden  upon  it: 
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and  tliat  it  relieved  the  plaintiff  of  the  harden  of  proving  either  that  he  was 
without  negligence,  or  that  the  servants  of  the  company  were  negligent.  The 
evidence  discloses  the  fact  that  Small  was  a  tracls-hand,  and  that  he  was  to- 
tally disconnected  with  the  engine  that  injured  him.  His  duties  were  to  work 
on  the  track,  and  to  keep  it  in  repair,  and  in  proper  order  for  the  engines  to 
pass  over  it;  but  he  had  nothing  whatever  to  do  with  the  running  of  the  en- 
gine that  injured  him,  or  with  any  other  engine  running  upon  the  road.  If 
he  had  been  connected  with  the  engine,  and  had  been  injured  without  any 
fault  on  his  part,  he  would  have  been  entitled  to  recover  upon  showing  the 
injury  to  himself,  and  showing  further  that  the  company  was  negligent. 

1.  When  the  plaintiff  proves  that  he  was  injured,  and  that  the  injury  was 
caused  by  the  negligence  of  the  defendant,  the  law  then  presumes  that  the  de- 
fendant was  negligent,  and  the  burden  of  proof  is  shifted  upon  the  defendant 
either  to  prove  that  it  was  not  negligent,  or  that  the  plaintiff  was.  If  it  es- 
tablishes either  proposition,  then  the  plaintiff  is  not  entitled  to  recover.  Hail' 
road  Co.  v.  Kenney,  58  Ga.  485.  In  this  case,  it  appears  that  the  plaintiff 
relied  upon  the  fact  of  the  defendant's  negligence.  This,  we  think,  he  had  a 
right  to  do,  even  though  he  had  been  connected  with  the  engine  which  in  jured 
him.  Not  being  connected  with  it,  a  fortiori  he  had  a  right  to  prove  the 
negligence  of  the  company,  and  rest  his  case  upon  it;  and  this  is  what  we 
understand  to  be  the  charge  complained  of.  The  meaning  of  the  charge, 
from  the  judge's  standpoint,  excepted  to,  which  is  that,  if  the  jury  should 
have  believed  that  the  plaintiff  was  injured  by  the  negligence  of  the  servants 
of  the  railroad  company,  the  burden  would  be  upon  the  company  to  show  thut 
the  injury  was  not  caused  by  its  negligence,  or  that  the  plaintiff  was  guilty  of 
negligence  himself,  and  contributed  to  the  injury.  The  plaintiff,  no  matter 
to  what  class  he  belonged,  could  have  shown  that  he  was  without  fault,  and 
cast  the  burden  upon  the  defendant.  Or  he  could  have  shown  that  the  serv- 
ants of  the  company  were  in  fault;  and  that  would  have  cast  the  burden  upon 
the  company  to  show  that  it  was  not  negligent,  or  that  the  plaintiff  was  neg- 
ligent, and  that  his  negligence  contributed  to  the  accident.  So  we  see  no  error 
in  the  charge  of  the  court  set  out  in  this  ground  of  the  motion. 

2.  The  other  grounds  of  the  motion  are  that  the  verdict  was  contrary  to  the 
.  evidence,  against  the  weight  of  evidence,  and  without  evidence  to  support  it. 

It  is  contended  that  the  evidence  clearly  established  the  fact  that  the  plaintiff 
was  himself  negligent,  and  that  his  negligence  contributed  to  the  injury. 
These  were  matters  to  be  passed  upon  by  the  jury,  and  there  was  sufficient 
evidence  to  support  their  finding;  and  the  court  below  being  satisfied  there- 
with, we  will  not  interfere  with  the  judgment  refusing  a  new  trial  upon  these 
grounds. 


(80  Ga.  624) 

Merchants'  &  Manufacturers'  Nat.  Bai^k  v.  Haiman. 

{Supreme  Court  of  Georgia.    April  16, 1888.) 

Garnishment— Setting  Aside  Judgment  against  Debtor— Motion  bt  Garnishee— 
Code  Ga.  1882,  $  3587. 

A  garnishee  cannot,  either  under  or  irrespective  of  Code  Ga.  1882,  §  3587,  provid- 
ing that  "either  party**  may  move  to  set  aside  a  judgment,  move  to  dismiss  an  at- 
tachment or  set  aside  a  judgment  against  defendant,  when  his  issue  that  he  has  no 
property  of  defendant  i^  his  hands  has  not  yet  heen  finally  decided,  and  a  new  trial 
of  the  same  is  pending. 

Error  from  superior  court,  Fulton  county;  Marshaix  J.  Clarke,  Judge. 

On  the  garnishee's  motion  in  this  case  to  set  aside  the  judgment  entered 
against  the  defendant,  and  to  dismiss  an  attachment,  one  motion  was  granted 
and  the  other  refused,  and  both  parties  assign  error.  Code  Ga.  1882  §  3587, 
regarding  motion  in  arrest  of  judgment,  provides:  ''When  a  judgment  has 
been  rendeied,  either  party  may  move  in  arrest  thereof »  or  to  set  it  aside,  for 
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any  defect  not  amendable  which  appears  on  the  face  of  the  record  or  plead- 
ings." 

George  8.  Thomas  and  T.  P.  Westmoreland,  for  plaintiff  in  error.    Henry 
Jackson  and  Samtiel  Weil,  contra, 

Simmons,  J,  It  appears  from  the  record  that  the  Merchants'  &  Manufactur- 
ers' National  Bank  of  Pittsburg,  Pa.,  brought  suit  by  attachment  and  gar- 
nishment in  the  superior  court  of  Fulton  county  against  the  Siemens- Ander- 
son Steel  Company,  a  corporation  of  the  state  of  New  York,  on  a  contract  in 
writing  called  a  bill  of  exchange;  and  several  persons  were  garnished,  among 
them  Elias  Haiman.  In  March,  1882,  at  the  first  term  of  the  court  to  which 
the  attachments  and  garnishments  were  made  returnable,  the  plaintiff  filed  a 
declaration.  In  January,  1883,  the  declaration  was  amended ;  and  in  June, 
1885,  judgment  was  entered  by  the  court  upon  said  bill  of  exchange,  for 
$6,548.45  principal,  and  $1,403.36  as  interest,  to  be  satisfied  out  of  whatever 
may  be  found  subject  in  the  hands  of  the  garnishee.  Elias  Haiman  answered 
the  summons  of  garnishment,  and  denied  being  indebted  to  the  defendant  in 
any  manner  whatever,  or  that  any  effects  of  the  defendant  bad  come  into  bis 
hands  since  the  service  of  the  garnishment,  and  up  to  the  date  of  his  answer. 
This  answer  was  traversed  by  the  plaintiff.  On  the  triiil  of  the  tmverse,  the 
jury  found  a  verdict  of  62,400  principal,  and  $538  interest  against  the  gar- 
nishee. A  motion  for  a  new  trial  was  made  by  the  garaishee,  which  was 
granted  by  the  court.  At  the  end  of  same  time,  he  also  made  a  motion  to 
set  aside  the  judgment  of  the  court  in  favor  of  the  plaintiff  against  tlie  de- 
fendant, the  Siemens- Anderson  Steel  CJompany.  This  motion  to  set  aside 
the  judgment  does  not  appear  to  have  been  acted  upon  by  the  court  When 
the  case  of  the  plaintiff  against  the  garnishee,  Haiman,  was  called  a  second 
time  for  trial,  he  renewed  or  insisted  upon  the  original  motion  to  set  aside  the 
judgment  of  the  plaintiff  against  the  Siemens- Anderson  Steel  Company  upon 
two  grounds:  (1)  On  the  ground  that  the  bill  of  exchange  sued  on  was  not 
an  unconditional  contract  in  writing,  and  therefore  the  court  had  no  power 
to  render  a  judgment  without  the  intervention  of  a  jury;  and  (2)  he  moved 
to  dismiss  the  attachment,  because  the  declaration  in  attachment  was  fatally 
defective  in  praying  for  process  instead  of  judgment,  and  because  there  was 
no  reference  to  an  attachment  proceeding  in  the  declaration,  and  that  such 
fatal  defects  could  not  be  cured  by  an  amendment  filed  at  a  subsequent  term 
of  the  court  to  which  the  attachment  was  returnable,  and  without  notice  to 
the  defendant  or  tl)e  garnishee.  The  plaintiff  objected  to  the  consideration 
of  this  motion  by  the  court,  upon  the  ground  that  the  garnishee  had  no  right 
to  make  such  motion.  The  court  overruled  the  objection  of  the  plaintiff,  and 
decided  that  the  judgment  entered  up  by  the  court  in  favor  of  the  plaintiff 
against  the  defendant,  the  Siemens- Anderson  Steel  Company,  was  void,  be- 
cause the  bill  of  exchange  sued  on  was  not  an  unconditional  contract  in  writ- 
ing, and  therefore  the  court  had  no  power  to  enter  up  judgment  thereon  with- 
out the  verdict  of  the  jury;  and  the  court  overruled  the  second  ground  of  the 
motion,  and  refused  to  dismiss  the  attachment,  on  the  ground  alleged  in  the 
motion.  The  plaintiff  filed  its  bill  of  exceptions,  and  excepted  to  the  judg- 
ment of  the  court  setting  aside  the  judgment,  and  the  defendant  filed  a  cross- 
bill of  exceptions,  and  assigned  error  on  the  refusal  of  the  court  to  dismiss 
the  attacliment. 

1.  We  think  the  court  erred  in  entertaining  the  motion  of  the  garnishee  to 
set  aside  the  original  judgment  in  the  case.  The  garnishee  was  not  inter- 
ested or  concerned  in  the  judgment  between  the  plaintiff  and  the  defendant 
at  the  time  he  made  this  motion.  The  judgment  could  not  affect  him  in  one 
way  or  another  at  that  stage  of  the  proceedings.  GK^nerally  a  garnishee  has 
no  interest  in  the  judgment  against  the  defendant  until  the  motion  is  made 
to  enter  judgment  against  him.    Then  he  has  a  right  to  inquire  if  there  is  a 
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valid  judgment  against  the  defendant.  When  a  traverse  in  cases  like  this 
under  consideration  has  been  filed  by  the  plaintiff  to  the  answer  of  the  gar- 
nishee, and  the  traverse  has  been  sustained  by  the  jury,  and  the  judgment  is 
about  to  be  entered  up  against  the  garnishee  on  that  verdict  sustaining  tlie 
traverse,  then  he  becomes  interested  or  concerned  as  to  whether  there  is  a 
judgment  in  favor  of  the  plaintiff  against  the  defendant  or  not.  Wlien  the 
jury  finds  that  that  answer  is  not  true,  and  declares  in  its  verdict  that  he  is 
indebted  or  had  effects  in  his  hands  at  the  time  he  was  garnisiied,  and  ihe 
plaintiff  moves  to  enter  up  judgment  against  the  garnishee,  the  court  can 
then  inquire  whether  the  plaintiff  has  a  judgment  against  the  defendant  or 
not.  Up  to  that  time  he  is  not  interested  or  concerned  in  the  matter;  be- 
cause if  he  is  not  indebted,  or  has  no  effects  of  the  defendant  in  his  hands,  it 
does  not  matter  to  him  whether  there  is  a  a  judgment  in  favor  of  the  plain- 
tiff against  the  defendant  or  not.  It  is  the  practice  in  some  circuits  of  this 
state,  when  non-residents  are  sued,  to  try  the  issue  on  the  traverse  of  the 
garnishee  before  judgment  is  entered  for  the  plaintiff  against  the  defendant; 
and  this  court,  in  the  case  of  Wilson  v.  Bankf  55  Ga.  %,  says  that  it  seems 
to  be  a  reasonable  practice;  that  ** action  is  suspended,  or  the  judgment  against 
the  garnishee  remains  passive,  if  obtained,  till  a  verdict  and  judgment  are 
rendered  against  the  principal.  If  no  judgment  is  bad  against  tlie  garn  shee, 
the  case  goes  out;  there  being  no  jurisdiction,  in  such  a  case  as  ttiis,  tb3n  in 
the  court. " 

2.  Besides,  we  hold  that  a  third  person,  not  a  party  to  the  record,  cannot 
go  into  a  court  and  move  to  set  aside  a  judgment  which  is  not  against  him. 
Code,  §  8587,  evidently  confines  the  motion  in  arrest  of  a  judgment  or  a  mo- 
tion to  set  it  aside  to  the  parties  to  the  record.  In  this  case  Haiman,  tlie  gar- 
nishee, was  not  a  party  to  the  record.  The  parties  were  tlie  bank  and  tlie 
Siemens- Anderson  Steel  Company.  Haiman,  as  said  before,  lias  no  interest, 
nor  is  he  concerned  whether  that  judgment  is  valid  or  invalid,  until  the  jury 
finds  against  his  answer,  and  a  motion  is  made  to  enter  up  judgment  against 
him.  Then,  if  the  judgment  is  void,  he  will  be  allowed  to  attack  it;  and  not 
till  then.  The  plaintiff  is  not  entitled  to  a  judgment  against  the  garnishee 
until  he  has  obtained  judgment  against  the  defendant.  The  garnishee's  an- 
swer may  be  traversed,  and  a  trial  had  thereon,  and  a  verdict  returned  against 
the  garnishee;  but  judgment  cannot  be  entered  upon  that  verdict  until  the 
plaintiff  shows  to  the  court  that  he  has  a  judgment  against  the  defendant  in 
the  case.  Whenever  he  shows  that,  a  judgment  can  be  entered  up  against 
the  garnishee.  * 

8.  For  these  reasons,  we  hold  that  the  court  below  erred  in  entertaining 
and  considering  the  motion  of  the  garnishee  to  set  aside  this  judgment,  and 
in  passing  the  order  setting  aside.  We  also  hold,  for  these  reasons,  that  he 
was  right  in  not  granting  the  motion  of  the  defendant  to  dismiss  this  attach- 
ment on  account  of  the  defect  in  the  declaration. 

From  what  we  have  said  in  the  former  part  of  this  opinion,  it  will  be  seen 
that  it  is  unnecessary  for  us  now  to  pass  upon  the  validity  of  this  judgment, 
or  to  determine  whether  the  contract  sued  on  was  an  unconditional  contract 
or  not.  The  jury  on  the  trial  of  the  traverse  of  the  garnishee's  answer  may 
find  in  favor  of  the  answer.  If  they  should  do  so,  this  question  will  not 
arise.  If  they  should  find  in  favor  of  the  traverse  of  the  answer,  and  the 
plaintiff  moves  to  enter  up  judgment  against  the  garnishee,  then  it  may 
arise. 

Judgment  on  the  writ  of  error  is  reversed;  on  the  cross-bill  of  exceptions 
it  is  affirmed. 
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^*  ^*-  ^^^  CORPREW  V.  CJORPREW  et  (£L. 

(Supreme  Covrt  of  AppedU  of  Virginku    1888.) 

JUDOMEKT— EfFBCT— RK8  AdJUDICATA. 

Where  a  court  of  competent  jurisdiction  in  a  former  salt  construed  a  will  accord- 
ing to  the  prayer  and  allegations  of  the  bill  and  answer,  and  declared  it  to  be  the 
wul  of  the  testator,  this  decree  is  conclusive  against  the  same  complainant  seeking, 
in  a  new  suit  against  same  parties,  to  have  said  will  declared  not  to  be  the  will  of 
the  testator. 

Appeal  from  corporation  court  of  Portsmouth* 

Action  by  George  A.  Corprew  against  Thomas  B.  Colding,  administrator 
c.  t,  a,  of  E.  G.  Corprew,  and  Mary  E.  Corprew  and  Coi-delia  Robinson,  at- 
tacking the  will  of  E.  G.  Corprew.  The  biil  was  dismissed,  and  complainant 
appeals. 

D,  /.  Godwin  <&  SoUf  for  appellant.    Edtoards  dk  Happer^  for  appellees. 

Fauntlercy,  J.  This  is  an  appeal  from  a  final  decree  of  the  court  of 
hustings  for  the  city  of  Portsmouth,  rendered  on  the  22d  day  of  June,  1885, 
in  a  chancery  cause  therein  pending,  in  which  George  A.  Corprew,  the  ap- 
pellant, is  complainant,  and  Mary  E.  Corprew  and  others,  appellees,  are  de- 
fendants. The  facts  presented  by  the  record  are  as  follows:  £.  G.  Corprew 
died  in  1881,  having  duly  executed  his  last  will  and  testament,  leaving  his 
widow,  Mary  E.  Corprew,  a  son,  the  appellant,  George  A.  Corprew,  and  an 
adopted  daughter,  Cordelia  Robinson,  who  afterwards  intermarried  with  Tal- 
iaferro Watson.  By  his  said  will  he  disposed  of  his  real  estate  and  bank 
stock,  but  died  intestate  as  to  his  other  personalty.  The  said  wiU,  wholly 
written  and  signed  by  the  testator,  was  duly  admitted  to  probate,  and  Thomas 
K.  Colding  qualified  as  administrator  c.  U  a.,  and  took  charge  of  the  persomil 
estate.  At  the  July  rules,  1884,  the  appellant,  George  A.  Corprew,  insti- 
tuted, in  the  court  of  hustings  for  the  city  of  Portsmouth,  a  suit  against  the 
administrator  c.  L  a„  and  Mary  E.  Corprew,  the  widow,  and  Cordelia  Robin- 
son, the  bill  alleging  that  *'E.  G.  Corprew,  in  his  life-time,  to- wit,  on  the 
28th  day  of  March,  1881,  duly  made  his  last  will  and  testament,  which  was 
duly  admitted  to  record  in  the  said  court  of  hustings  on  the  8th  day  of  Au- 
gust, 1881,  In  which  said  will  he  made  certain  and  specific  devises, "  and  charg- 
ing "that  the  provisions  made  by  his  said  father,  E.  G.  Corprew,  deceased,  in 
his  last  will  and  testament,  for  Mary  E.  Corprew,  his  said  widow,  must  be 
taken  to  be  in  lied  of  dower  and  all  other  demands  against  the  aaid  decedent's 
real  and  personal  estate;*'  "that  he,  (your  orator,)  being  his  only  child  and 
heir  at  law,  is  entitled  to  the  entire  residue  of  his  estate. "  The  bill  prayed 
for  an  account  of  the  administrator  c.  t.  a.,  and  "that  the  court  determine 
whether  he  (your  orator)  is  the  only  distributee  of  the  said  surplus  of  said 
estate."  The  administrator  c,  L  a.  filed  his  answer,  and  the  widow  filed 
her  answer,  denying  the  allegations  of  the  bill  that  the  provisions  of  the  will 
in  her  favor  were  in  lieu  of  her  distributive  share  of  the  personal  estate,  but 
alleging  that  she  was  entitled  to  one-third  of  the  same,  and  admitting  the  al- 
legations of  the  bill  as  to  the  due  execution  and  due  probate  of  the  said  will. 
Tlie  administrator  c.  t.  a.  settled  his  account,  under  the  order  of  the  court, 
before  a  commissioner  of  the  court,  showing  the  balance  in  his  hands  after 
payment  of  debts  and  all  proper  charges;  which  balance,  in  response  to  the 
prayer  of  the  bill,  was  decreed  to  the  appellant,  the  complainant,  and  the  money 
actually  paid  to  him,  under  the  construction  of  the  will  that  the  widow's  dis- 
tributive share,  under  the  statute  of  distributions,  was  estopped  by  the  pro- 
visions of  the  will  in  her  favor.  Notwithstanding  the  allegations  thus  made, 
by  the  bill  filed  by  the  appellant,  that  the  will  was  duly  executed,  that  it  was 
duly  admitted  to  record,  that  its  provisions  in  favor  of  the  widow  were  in  lieu 
of  her  distributive  portion  of  the  personal  estate,  and  that  he  (the  appellant) 
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was  the  only  distributee;  and  notwithstanding  the  fact  that  the  court,  upon 
these  allegations  and  the  case  made  by  his  bill,  construed  the  will,  and  decreed 
to  him  the  entire  personal  estate^  which  was  paid  to  him  under  the  decree  of 
the  court;  yet  he  (the  same  plaintiff)  institutes  in  the  same  court  a  new  suit 
against  the  same  defendants,  and  files  his  bill  in  this  cause,  denying  the  alle- 
gations of  his  former  bill,  and  impeaching  the  very  will  which  that  bill  had 
set  up,  and  denying  that  it  was  duly  executed,  and  denying  that  it  was  duly 
admitted  to  record,  and  denying  it  to  be  the  will  of  the  said  E.  G.  Corprew, 
deceased.  To  this  bill  the  defendants  (appellees)  filed  their  plea  alleging  the 
facts  as  shown  by  the  record  in  the  former  suit,  and  that  the  said  bill  was  a 
denial  of  the  matters  and  things  set  forth  in  the  bill  of  the  said  complainant 
in  his  former  suit,  and  a  denial  of  the  facts  which  were  the  basis  of  the  de- 
cree rendered  in  his  favor  in  the  said  former  suit,  and  a  denial  of  the  facts  set 
up  by  his  said  former  bill,  and  established  by  the  decree  in  his  favor  in  the 
said  former  suit,  by  which  he  had  received  the  entire  residue  of  his  father's 
personal  estate,  to  the  exclusion  of  the  widow,  who,  under  the  court's  con- 
struction of  the  will,  was  held  to  the  provisions  made  for  her  in  the  will. 
The  court  of  hustings,  upon  the  hearing,  dismissed  the  bill,  with  costs. 

We  are  of  opinion  that  the  bill  was  properly  dismissed.  The  record  shows 
that  the  decree  in  the  former  suit,  construing  the  will  according  to  the  prayer 
and  the  allegations  of  the  bill  of  complainant,  (appellant  here,)  was  a  consent 
decree.  The  appellant  in  his  bill  in  this  new  suit  between  ihe  same  parties, 
in  the  same  court,  about  the  same  identical  subject,  does  not  allege  any  newly- 
discovered  evidence,  or  his  willingness  and  readiness  to  refund  the  personal 
estate  which  he  had  received  under  the  decree  of  the  court  in  the  former  suit. 
He  is  now  estopped  to  deny  not  only  his  own  allegations,  and  the  proceedings 
based  thereon  in  which  he  acquiesced,  but  a  decree  of  the  court  construing 
the  will  in  favor  of  his  allegations,  entered  and  based  upon  a  statement  of 
facts  agreed  and  consented  to  by  him.  See  Robertson  v.  Tapscott,  81  Va. 
538;  Lewis  v.  Overhy,  31  Grat.  601;  opinion  of  Lacy,  J.,  in  Darraugh's 
Adm*r  v.  Blackford,  ante,  542;  Bower  v.  McCormiok,  23  Grat.  310-328.  But 
the  question  at  issue  in  this  case  has  been  fully  and  squarely  adjudicated. 
The  parties  to  the  suits  are  the  same,— the  same  complainant  in  both,  the  same 
defendants  in  both.  The  point  in  controversy  presented  in  this  suit  was  be- 
fore the  court  in  the  former  suit,  and  was  necessary  for  its  determination. 
The  court  in  that  suit  was  informed  by  the  bill  and  the  answers  that  the  will 
probated  was  the  will  of  the  testator,  and  it  was  so  adjudged  to  be,  and  was 
construed  by  a  court  of  competent  jurisdiction.  "It  is  undoubtedly  settled 
law  that  a  judgment  of  a  court  of  competent  jurisdiction,  upon  a  question 
directly  involved  in  one  suit,  is  conclusive,  as  to  that  question,  in  another  suit 
between  the  same  parties."  Wither' a  AdrrCr  v.  Sims,  80  Ya.  651,  658;  Mo 
Comb  V.  Lobdell,  32  Grat.  185;  Tilson  v.  Davis,  Id.  92-103;  Chrisman  v.ffar- 
man,  29  Grat.  499. 

The  decree  appealed  from  is  right,  and  the  same  is  affirmed. 

(84  Va.  685)  -.  '.  _^ 

Jones  et  ux.  v.  Degge. 
{Supreme  Cov/rt  of  Appeals  of  Virginia.    1888.) 

1.  Equitt— Decrbb— Want  of  Replication— Code  Va.  1878,  Ch.  177.  %  4. 

Under  Code  Va.  1873,  c.  177.  §  4,  providing  that  no  decree  shall  be  reversed  for 
want  of  replication,  where  tne  defendant  has  taken  depositions  as  if  there  had 
been  a  replication,  a  decree  will  not  be  set  aside,  where  the  ohjection  of  want  of 
replication  was  taken  by  way  of  exceptions  to  the  commiBsioner's  report,  which 
was  overruled,  and  defendants  afterwards  took  depositions  upon  which  in  part  the 
cause  was  heard. 

8.  Fbaud — CoNrLicTiNO  Testimont— Proof. 

On  a  plea  of  fraud  in  the  procurement  of  the  note  sued  on,  defendant's  testimony 
as  to  the  fraud  upon  which  defendant  chiefly  relied  was  directly  contradicted  by 
plaintiff.  An  unsuccessful  attempt  was  made  to  impeach  plaintiff^s  oredibility 
Held,  that  the  allei^ration  of  fraud  was  not  sustained. 
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8.  Husband  and  Wipe— Suit  on  Joint  Note  of— Oompbtbnct  to  Testify. 

In  a  suit  against  a  husband  and  wife  to  subject  the  wife's  separate  estate  to  the 
payment  of  the  Joint  note  of  the  two,  neither  the  husband  nor  wife  is  a  competent 
witness,  though  no  relief  is  sought  against  therhusband.^ 
4«  Same—Suit  on  Joint  Note  of— Insolybnot  of  Husband— Decree. 

lu  a  suit  against  a  husband  and  wife,  on  their  note,  on  which  the  wife  appears  as 
surety,  the  allegation  of  the  bill  that  the  husband  was  insolvent  and  had  no  prop- 
erty was  not  denied  in  the  answer,  and  was  sustained  by  proof.  Held,  that  a  de- 
cree against  the  wife's  separate  estate  need  not  proyide  that  the  husband's  prop- 
erty be  first  exhausted. 
5  Sale— Inadequacy  of  Considebation— Relief  in  Equity. 

Equity  will  not  relieve  the  makers  of  a  note  given  for  the  purchase  money  of  a 
newspaper  for  mere  inadequacy  of  consideration,  unless  the  inadequacy  is  such  as 
to  shock  the  conscience,  and  of  itself  amount  to  fraud. 

Appeal  from  corporation  court  of  Norfolk ;  D.  Tuckbr  Brooke,  Judge. 
D.  /.  Godwin  d-  Son  and  ff,  F.  Woodhotiae,  for  appellants.    Borland  i& 
Wilcox,  for  appellee. 

Lewis,  P.  This  was  a  suit  in  equity  to  subject  the  separate  estate  of  a 
/narried  woman  to  the  payment  of  a  certain  negotiable  note  for  $500,  exe- 
cuted jointly  by  herself  and  husband  on  the  14ih  of  February,  1885.  The 
note  was  given  for  a  debt  due  by  the  husband  to  the  plaintiff  for  the  purchase 
of  a  one-half  interest  in  a  weekly  newspaper  known  as  the  "Sunday  Gazette," 
published  in  the  city  of  Norfolk.  The  separate  estate  consisted  of  several 
houses  and  iots  situated  in  Norfolk,  which,  shortly  before  her  marriage  in  1884, 
were  conveyed  to  a  trustee  for  the  sole  and  separate  use  of  the  wife,  with 
power  of  disposition  by  her  direction  to  the  trustee.  The  bill  alleges  that  the 
husband  is  insolvent,  and  has  no  estate  of  any  description,  real  or  personal, 
and  the  prayer  of  the  bill  is  that  the  rents  and  profits  of  the  separate  estate, 
or  so  much  thereof  as  may  be  necessary,  be  subjected  to  the  payment  of  the 
note  above  mentioned,  which  is  past  due  and  wholly  unpaid.  Both  husband 
and  wife  are  made  defendants  to  the  bill,  with  a  prayer  that  they  be  sum- 
moned to  answer  the  same.  The  defendants  answered  jointly,  and  subse* 
quently  an  amended  bill  was  filed  making  the  tiustee  in  the  deed  of  settle- 
ment a  defendant,  who  also  answered.  The  husband  and  wife  defended  in 
their  answer  on  the  ground  of  failure  of  consideration  and  fraud.  They 
averred  that  the  contract  of  purchase,  on  account  of  which  the  note  sought  to 
be  collected  was  given,  was  procured  by  the  misrepresentations  of  the  plain- 
tiff as  to  the  value  and  prospects  of  the  paper  which  was  the  subject  of  the 
contract,  and  therefore  that  payment  of  the  note  ought  not  to  be  decreed. 
The  defense  set  up  in  the  answer  of  the  trustee  was  that  the  estate  of  the  hus- 
band ought  to  be  first  exhausted  before  decreeing  against  the  estate  of  the 
wife,  because  the  note  was  signed  by  her  as  surety  for  the  husband.  No  rep- 
lication appears  to  have  been  filed  except  to  the  answer  of  the  trustee,  but  tes- 
timony was  nevertheless  taken  on  both  sides.  When  the  cause  came  on  to 
be  heard,  the  court  below,  being  of  opinion  that  the  note  constituted  a  charge 
on  the  separate  estate,  appointed  a  receiver  to  rent  out  the  real  estate  men- 
tioned in  the  bill  until  such  time  as  the  rents  and  profits  realized  therefrom 
would  be  sufficient  to  pay  the  note.  No  decree  was  rendered  against  the  hus- 
band. 

1.  The  appellants,  the  husband  and  wife,  contend  that  insamuch  as  there 
was  no  replication  to  their  answer  in  the  court  below,  the  averments  of  the 
answer  must  be  taken  as  true,  and  therefore  the  decree  must  be  reversed. 
This  position,  however,  is  not  well  taken.  It  appears  that  objection  on  the 
ground  of  a  want  of  replication  was  made,  by  way  of  exception  to  the  commis- 
sioner's report,  and  overruled,  after  which  the  defendants  proceeded  to  take 

>  As  to  how  far  the  common-law  rule  disabUng  the  husband  and  wife  from  being  wit- 
nesses for  or  against  each  other  has  been  changed  by  statute,  see  U.  S.  v.  Jones,  a»  Fed. 
Rep.  569,  and  note. 


Digitized  by 


Google 


Va.]  JONES  0.  DSGGE.  801 

depositions*  upon  which  in  part  the  cause  was  heard.  The  case  is  therefore 
within  the  statue  which  provides  that  "no  decree  shall  be  reversed  for  want 
of  replication  to  the  answer  where  the  defendant  has  taken  depositions  as  if 
tliere  had  been  a  replication."    Code  1878,  c.  177,  8  4;  1  Barb.  Ch.  Pr.  416. 

2.  The  question  as  to  the  competency  of  the  husoand  as  a  witness  in  the 
case  has  also  been  discussed;  but  as  his  deposition  was  admitted,  and  the  ap- 
peJlee  is  not  complaining,  the  question  is  of  no  practical  importance  so  far  as 
the  present  case  is  concerned.  We  are  of  opinion,  however,  that  as  the  hus- 
band and  wife  were  joint  makers  of  the  note,  neither  was  a  competent  wit- 
ness, though  no  relief  as  against  the  husband  is  prayed  for  in  the  bill.  In 
Hayes  v.  Association,  76  Va.  225,  which  was  a  suit  on  a  policy  of  insurance 
for  the  benefit  of  the  wife,  it  was  held  that  she  was  a  competent  witness,  be- 
cause the  husband  was  not  beneficially  interested  in  the  suit,  and  was  joined 
as  a  party  with  her  simply  because  the  statue,  commonly  known  as  tlie  "Mar- 
ried. Woman's  Act,"  required  it.  And  in  Farley  v.  Tillar,  81  Va.  275,  which 
was  an  action  of  unlawful  detainer  against  the  wife  as  a  sole  trader  in  which 
the  husband  was  joined  ;is  a  defendant,  it  was  for  the  same  reason  held  that 
she  was  a  competent  witness,  but  that  he  was  not.  The  difference  between 
those  cases  and  the  present  is  that  here  the  husband  and  wife  are  jointly  and 
directly  interested,  and  hence  neither  can  testify  without  testifying  for  or 
against  each  other,  which  the  common  law,  unaltered  in  this  particular  by 
statute  in  Virginia,  forbids.  Frank  v.  Lilienfeld,  33  Grat.  377.  Botli  were 
therefore  incompetent,  and  as  the  defendants  were  incompetent,  tlie  plain- 
tiff was  thereby  rendered  incompetent  also;  but  his  testimony,  like  that  of  the 
husband,  was  admitted  by  the  court  below,  and  it  is  agreed  that  tlie  case  shall 
be  considered  here  upon  the  record  as  it  is. 

3.  The  question  then  is  whether  the  defense  to  the  note  is  sustained  by  the 
proofs.  The  case.  It  is  proper  to  say.  is  not  affected  by  the  statute  above 
mentioned,  as  the  estate  of  the  wife  is  not  a  separate  legal  estate,  created  by 
the  statute,  but  is  an  equitable  estiite  held  subject  to  tlie  provisions  of  the 
deed  of  settlement.  By  the  terms  of  that  deed  the  wife  is  empowered  to 
charge  the  estate,  and  in  signing  the  note  upon  which  the  suit  is  brought, 
the  presumption  is  that  she  intended  to  charge  it,  and  the  note  is  tiierefore  a 
charge  upon  the  estate,  unless  the  defense  set  up  in  the  answer  be  well 
founded.  Frank  v.  Lilienfeld,  supra;  Christian  v.  Keen,  80  Va.  369.  We 
think  the  defense  is  not  sustained.  The  case  of  the  appellants  rests  almost 
exclusively  upon  the  testimony  of  the  husband,  who  testifies  that  he  was  in- 
duced to  enter  into  the  transaction,  on  account  of  which  the  note  was  given, 
by  the  representations  of  the  plaintiff,  and  that  he  had  no  other  means  of 
knowledge  upon  the  subject;  that  the  plaintiff  represented  the  newspaper  in 
question  to  be  in  a  prosperous  condition,  having  not  less  than  750  subscribers, 
and  a  paying  advertising  patronage  besides,  and  that  it  could  be  made  to  yield 
a  clear  profit  of  not  less  than  SlOO  per  month, — all  of  which  representations, 
he  says,  were  false  and  fraudulent.  He  further  says  that  in  point  of  fact  the 
paper  had  less  than  300  subscribers;  that  its  receipts  from  advertisements 
were  insignificant,  and  that  so  far  from  its  paying  a  profit,  its  receipts  were 
less  than  the  costs  of  conducting  it.  In  short,  he  says,  it  was  virtually  a  de- 
funct concern,  and  worthless.  On  the  other  hand,  these  statements  are  flatly 
contradicted  by  the  plaintiff,  who  testifies  that  he  was  first  approached  by 
Jones,  the  husband,  to  inquire  whether  an  interest  in  the  paper  could  be 
bought,  and  that  he  first  declined  to  sell;  that  in  their  interview  he  informed 
Jones  that  the  paper  had  been  doing  well,  but  that  owing  to  his  (the  plain- 
tiff's) inability,  on  account  of  other  engagements,  to  give  it  attention,  the 
business  had  declined,  though  still  more  than  paying  expenses.  Upon  that 
representation,  he  says,  Jones  proposed  to  take  charge  of  the  paper,  as  editor, 
for  a  salary  of  ^50  per  month,  but  that  he  declined  to  accept  the  offer,  and 
afterwards  the  contract  of  purchase  and  copartnership  was  made.    He  denies 

v.Ss.E.no.lO— 61 
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that  he  made  any  representations  to  Jones  as  to  the  number  of  subscribers  to 
the  paper,  or  that  he  represented  to  him  tliat  a  profit  of  not  less  than  SlOO  per 
month,  after  paying  expenses,  could  be  divided.  He  says  that  Jones  repre- 
sented to  him  that  he  (Jones)  could  influence  or  secure  at  least  1,000  sub- 
scribers, and  that  his  object  in  selling  him  an  interest  in  the  paper  and  put- 
ting him  in  charge  of  it  was  more  out  of  consideration  for  the  subscriptions 
and  advertisements  which  it  was  supposed  he  could  attract,  than  for  the 
amount  of  money  he  was  to  pay.  In  this  expectation,  however,  he  says,  he 
was  disappointed;  that  not  100  subscribers  and  little  or  no  patronage  of  any 
kind  were  brought  by  Jones  to  the  concern ;  and  that  he  in  a  short  time  doubled 
its  expenses,  and  by  neglect  and  mismanagement  siiiTered  it  to  decline  still 
farther.  An  attempt  was  made  by  the  defendants  to  impeach  the  credit  of 
the  plaintiff  as  a  witness,  but  without  success.  A  young  man,  a  son  of  the 
male  appellant,  testified  that  he  knew  the  plaintiff*s  general  reputation,  and 
would  not  believe  him  on  oath.  But  another  witness  on  the  same  side  testi- 
fied that  he  would.  No  other  evidence  was  offered  upon  the  subject.  These 
are  the  principal  points  in  the  evidence  on  either  side;  and  from  this  sum- 
mary, apart  from  the  weight  to  be  given  to  the  report  of  the  commissioner  in 
the  plaintiff's  favor,  {Bowers  v.  Bowers,  29  Grat.  697,)  it  is  clear  that  the 
charges  of  fraud  and  failure  of  consideration  are  not  established.  Fraud, 
when  charged,  must  be  clearly  proved,  and  the  burden  of  proof  is  on  the  party 
charging  it, — a  rule,  the  application  of  which  is  decisive  of  the  present  case. 

The  argument  founded  upon  alleged  inadequacy  of  consideration  for  the 
note  cannot  avail.  Where  the  parties  are  competent  to  contract,  relief  will 
not  be  decreed,  on  the  ground  of  inadequacy  of  consideration,  unless  the  in- 
equality be  so  gross  as  to  shock  the  conscience,  and  of  itself  amount  to  proof 
of  fraud;  and  this  is  not  such  a  case.  Greer  v.  Qreers,  9  Grat.  330;  Mathews 
V.  Crockett,  10  Va.  Law  J.  687.  "Courts  of  equity  as  well  as  courts  of  law" 
says  Judge  Story,  "act  upon  the  ground  that  every  pei-son,  who  is  not  from 
his  peculiar  condition  or  circumstances  under  disability,  is  entitled  to  dispose 
of  his  property  [or  to  act  for  himself]  in  such  manner  and  upon  such  terms 
as  he  chooses,  and  whether  his  bargains  are  wise  and  discreet,  or  profitable 
or  unprofitable  or  otherwise,  are  considerations  not  for  courts  of  justice,  but 
for  the  party  himself  to  deliberate  upon."     1  Story,  Eq.  Jur.  8  244. 

4.  Only  one  other  point  need  be  mentioned.  It  is  contonded  that,  the  wife 
being  a  sutety,  it  was  error  to  decree  against  her  estate  before  exhausting  the 
estate  of  the  husband,  the  principal  debtor.  As  all  the  parties  are  before  the 
court,  this  point  might  be  well  taken,  if  there  were  any  estate  of  the  husband 
to  which  the  plaintiff  could  resort.  Horton  v.  Bond,  28  Grat.  815;  Penn  v. 
IngleSt  10  Va.  Law  J.  531.  But  the  bill  alleges  that  there  is  none;  that  the 
husband  is  insolvent,  and  has  no  estate  whatever;  and  this  allegation  is  not 
denied  in  the  answer,  and  is  sustained  by  the  record.  This  consideration 
also  obviates  any  objection  to  the  bill  in  this  couit,  on'  the  ground  that  it  con- 
tains no  prayer  for  relief  as  against  the  husband.  There  was  no  demurrer  in 
the  court  below,  and,  upon  the  whole  case,  we  are  of  opinion  to  affirm  the  de- 
cree. 

(84  Va.  701)  „  ^ 

Hurst  ©,  Dulant. 
(Supreme  Court  of  Appeals  of  Virginia.   1888.) 

1.  FiSHBiuBfl— Flaittino  Otbters— Allotmbnt  ov  IVateb  Front— Acts  Va.  1883-^ 
CH.254,$ft. 

Under  Acts  Va.  1888-84,  c.  254,  S  8,  providing  that  ''any  owner  or  occupier  of 
land  having  a  water  front  thereon"  may  apply  to  any  inspector,  etc.,  who  shaU 
assign  to  him  a  location  thereon  for  planting  oysters,  such  assignment  not  to  exceed 
one-fourth  of  said  front,  an  allotment  of  one-fonth  of  the  water  front  of  certain 
lands  was  made  to  the  occupier,  who  was  a  tenant.  Held,  that  the  priviiesre  is 
exhausted,  and  the  owner  is  not  entitled  to  another  aUotment 
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2.  Bams. 

Acts  Va.  1888-84.  a  264,  %  ty  provides  that  the  ownen  or  occupants  of  land  hay- 
ing a  water  front  thereon  upon  application  to  an  inspector  may  have  allotted  to  them 
such  location  as  they  may  designate,  of  a  limited  area,  for  planting  oysters;  also 
that  if  any  portion  thus  assigned  shall  be  occupied  by  others  with  oysters  actually 
planted  thereon,  such  occupant  shall  have  18  months  to  remove  them.  Held,  that 
an  Inspector  is  not  bound  mrst  to  allot  an  unoccupied  portion  of  such  water  front. 

8.  FoRCiBLB  Entry  awd  Dbtaikeb— When  Lies— Possession  of  Plaintiff. 

In  unlawful  detainer,  where  it  appears  that  plaintiff  was  in  possession  when  the 
action  was  brought,  judgment  should  be  for  defendant 

4.  Limitation  of  Actions— When  Applioabl»— Lands  Owned  bt  the  State. 

The  statute  of  limitations  as  to  adverse  possession  of  lands  has  no  application  to 
lands  belonging  to  the  commonwealth. 

5.  EsTOPPBi/— In  Pais— Lease  fbom  State. 

One  who  has  paid  annual  rent  to  the  commonwealth  for  the  use  of  certain  oyster 
bottoms  is  estopped  from  denying  the  title  of  the  commonwealth. 

Error  to  circuit  court,  Northumberland  county. 

Action  of  unlawful  detainer,  by  R.  H.  Dulany  against  Thomas  B,  Hurst, 
to  recover  possession  of  a  piece  of  oyster  shore.  The  circuit  court  gave  judg- 
ment for  plaintiff,  and  defendant  brings  error.  In  the  progress  of  the  trial 
the  defendant,  Hurst,  asked  the  court  to  instruct  the  jury  as  follows:  "(1)  If 
the  jury  believe,  from  the  evidence,  that  the  commonwealth  of  Virginia  had 
no  right  of  possession  in  the  premises  in  the  summons  set  out  and  described, 
then  the  plaintiff,  as  the  lessee  of  the  commonwealth,  has  no  right  of  posses- 
sion in  the  same,  and  they  must  find  for  the  defendant.  (2)  If  the  jury  believe, 
from  the  evidence,  that  the  premises  in  the  summons  mentioned  and  described 
are  part  and  parcel  of  the  territory  embraced  in  the  grant  of  the  Northern 
neck  of  Virginia  to  Thomas,  Lord  Culpeper,  then  the  common wealtlr  had  no 
power  to  lease  the  same,  and  they  must  find  for  the  defendant.  (3)  If  the 
jury  believe,  from  the  evidence,  that  the  defendant  has  occupied  the  premises 
in  controversy  for  a  period  of  years,  beginning  in  1867,  down  to  the  present 
day,  and  has  used  the  same  to  plant  and  propagate  oysters,  and  that  the  said 
premises  are  not,  nor  any  part  thereof,  a  natural  oyster-bed  or  rock,  they 
should  find  for  the  defendant.  (4)  If  the  jury  believe,  from  the  evidence, 
that  the  premises  in  the  summons,  mentioned  have  been  in  the  possession  of 
the  defendant  for  more  than  three  years  [the  original  instructions  being  some- 
what illegible,  I  took  the  word  marked  ♦  to  be  'from,'  though  it  ought  to  be 
•prior,'  and  might  have  been  intended  for  'prior']  *from  th^date  of  the  said 
summons,  they  roust  find  for  the  defendant.  (5)  If  the  jury  believe,  from 
the  evidence,  that  the  plaintiff's  claim  of  right  to  possess  the  premises  in  con- 
troversy is  based  upon  the  title  of  the  commonwealth  to  the  same,  then,  the 
commonwealth  having  no  title  to  the  same,  they  must  find  for  the  defendant. 
(6)  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff,  R.  H.  Dulany, 
is  in  possession  of  any  of  the  shores  along  the  Bluff-Point  farm  suitable  for 
planting  oysters,  then  the  law  is  that  you  cannot  give  to  him  any  part  of  the 
ground  upon  which  the  defendant.  Hurst,  now  has  oysters  planted,  and  you 
will  find  for  the  defendant.  (7)  That  if  you  believe,  from  the  evidence,  that 
there  is  any  portion  of  the  shores  along  Bluff-Point  farm  suitable  for  planting 
oysters,  and  which  are  now  unoccupied,  then  the  law  is  that  you  cannot  give 
to  the  plaintiff,  Dulany,  any  part  of  the  ground  upon  which  the  defendant. 
Hurst,  has  oysters  planted,  and  you  must  find  for  the  defendant.  (8)  That  if 
you  believe,  from  the  evidence,  that  any  person  occupying  the  Bluff-Point 
farm  as  agent,  lessee,  or  tenant  of  the  plaintiff,  Dulany,  is  in  possession  of 
any  shore  along  or  upon  said  farm  suitable  for  planting  oysters,  then  the  law 
is  that  the  plaintiff,  Dulany,  cannot  recover  any  portion  of  the  ground  upon 
which  the  defendant.  Hurst,  has  planted  oysters,  and  you  will  find  for  the  de- 
fendant. "  The  court  refused  to  give  the  aforesaid  instructions,  but  instructed 
the  jury  as  follows:  "If  the  jury  believe,  from  the  evidence,  that,  at  the  time 
of  the  issuing  of  the  summons  in  these  proceedings,  the  plaintiff,  Dulany»  was 
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in  possession  of  the  oyster  bottom  in  controversy,  by  virtue  of  an  assignment 
made  to  him  by  the  duly-anthorized  oyster  inspector,  pursuant  to  the  t)th  sec- 
tion of  chapter  254  of  the  Acts  of  Assembly  for  1883-84,  entitled  'An  act  for  the 
preservation  of  oysters,'  etc.,  then  the  said  plaintiff  is  entitled  to  recover  in 
this  action. " 
22.  M,  MayOt  for  plaintiff  in  error.    Quy  cK  GUliam,  for  defendant  in  error. 

Lact,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court  of 
Northumberland  county,  rendered  on  the  28th  day  of  April,  1887.  The  action 
was  unlawful  detainer  by  Dulany,  the  defendant  in  error,  against  Hurst,  the 
plaintiff  in  error,  for  a  section  of  oyster  bottom  in  Nortiiumberland  county, 
on  the  west  shore  of  the  Chesapeake  bay.  Dulany  being  the  owner  of  a  farm 
called  "Bluff  Point,"  in  said  county,  and  lying  on  the  said  bay,  had  rented 
the  same  to  one  Snowden  Hall,  who  has  been  the  occupier  of  the  same  for  15 
years.  Under  the  sixth  section  of  the  act  for  the  preservation  of  oysters, 
(chapter  254,  Acts  1883-84,)  Hall  had  procured  from  the  inspector  an  allot- 
ment of  900  yards,  while  the  defendant.  Hurst,  held  1,800  yards,  making  2,700 
yards,  for  which  the  state  received  an  annual  rental  of  25  cents  per  acre.  In 
this  state  of  affairs,  Dulany  applied  to  the  inspector  to  have  one-fourth  of  this 
shore  assigned  to  him  as  the  owner  of  the  Bluff-Point  farm.  Hui-st  objected 
upon  the  ground  that  his  oysters  were  already  planted  on  this  bottom,  and 
that  he  was  paying  an  annual  rent  to  the  state  therefor,  as  the  law  required, 
and  that,  under  the  law,  more  than  one-fourth  of  this  bottom  had  alre<idy 
been  allotted  to  the  occupier  of  the  Bluff-Point  farm,  which  had  exhausted 
the  oyster  privileges  of  that  farm  under  the  law.  But  the  inspector  never- 
theless allotted  to  Dulany  one-fourth  of  the  shore  and  bottom  occupied  by 
Hurst  with  planted  oysters,  and,  Hurst  refusing  to  surrender  the  same,  this 
action  is  brought  to  recover  it.  On  the  trial  the  evidence  was  taken,  in  sub- 
stance, as  above  stated ;  instructions  asked  on  the  part  of  the  defendant,  and  re- 
fused, and  exceptions  taken ;  and  the  jury  instructed  by  the  court  in  accordance 
with  the  views  of  the  plaintiff,  when  the  defendant  again  excepted.  There 
was  a  verdict  for  the  plaintiff,  and  the  defendant  moved  for  a  new  trial  on 
the  ground  of  misinst ruction  by  the  court,  and  that  the  finding  was  contrary 
to  the  evidence,  and  in  arrest  of  judgment  for  the  same  reasons;  but  the  court 
overruled  the  motion,  and  rendered  judgment  on  the  verdict;  whereupon  the 
case  was  brought  to  this  court  by  writ  of  error. 

The  first  assignment  of  error  which  we  will  consider  is  that  the  court  re- 
fused to  give  the  eighth  instruction  asked  by  the  defendant,  to  the  effect  that, 
if  the.occupier  of  thid  Bluff-Point  farm  had  already  had  any  of  this  shore  as- 
signed to  him,  this  exhausted  the  oyster  privileges  of  this  farm  granted  by 
the  law  on  account  of  said  farm,  and  no  more  could  be  assigned  on  that  ac- 
count. The  law  provides  (section  6,  c.  254,  Acts  1883-84,  p.  325)  ^hat, 
"if  any  owner  or  occupier  of  land  having  a  water-front  thereon  suitable  for 
planting  oysters  shall  be  desirous  of  obtaining  a  location  thereon  for  planting 
them,  he  may  make  application  to  any  inspector  for  the  county  in  which  he 
resides,  who  shall  assign  to  him,  on  such  location  as  such  owner  or  occupant 
may  designate  in  front  of  his  land,  a  quantity  sufficient  for  the  said  purpose, 
to  be  judged  of  by  said  inspector  subject  to  appeal  to  the  county  court,"  such  ■ 
assignment  not  to  exceed  one-fourth  of  the  wliole  of  said  front;  the  inspector 
to  receive  a  fee  of  one  dollar,  and  a  rent  of  25  cents  per  acre  to  be  paid  to  the 
state,  (and  not  $1.25  per  acre,  as  is  insisted  by  the  counsel  for  the  defendant 
in  error.)  If,  at  the  time  of  this  assignment,  any  oysters  are  already  planted 
there,  the  oyster  planter  is  to  have  18  months  to  remove  them.  We  think  it 
is  perfectly  clear,  from  the  plain  provisions  of  the  law,  that  this  privilege 
which  is  accorded  to  the  owner  or  occupier  of  the  farm  of  selecting  oyster 
ground  in  his  front  is  not  intended  to  be  exercised  twice.  The  provision  Is, 
"owner  or  occupier;"  either  may  claim  the  privilege,  as  the  case  may  be,  but 
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both  may  not,  under  this  law;  and  if  the  occupier  has  already  selected »  and 
holds  the  allotment,  the  provision  of  the  law  on  the  subject  is  eithausted. 
The  privilege  is  accorded  because  of  the  increased  taxable  value  of  the  land 
growing  out  of  its  location;  but  law  grants  it  once  only,  and  under  restric- 
tions, then»  not  to  exceed  one-fourth;  whereas,  in  this  case,  the  occupant  had 
already  received,  and  had  planted  and  held,  more  than  one-fourth  of  the  whole. 
When  Dulany  comes  in,  and  demands  and  receives  his  choice  out  of  the  best 
lands  of  Hurst,  this  is  not  authorized  by  the  law,  and  is  especially  unjustifia- 
ble in  this  case  both  as  to  demand,  and  the  compliance  therewith,  in  view  of 
the  fact  established  by  the  evidence  that  Dulany  already  held  the  best  oyster 
bottom,— three  times  as  much  as  was  assigned  him, — ^in  the  bottom  of  his 
creek,  which,  being  wholly  within  his  survey,  is  his  private  property,  and  not 
liable  to  be  interfered  with  either  by  assignment  or  revocation,  or  by  rent 
tax.  And  it  is  clear  that  the  circuit  court  erred  in  refusing  to  give  this  in- 
struction. 

The  court  also  erred  in  the  instruction  to  the  jury  to  the  effect  that  if  they 
believe  that  the  plaintiff  was  in  possession  of  this  fundum^  under  the  allot- 
ment, they  should  find  for  him,  (the  said  plaintiff.)  The  ground  of  the  action 
was  that  the  defendant  unlawfully  withheld  the  possession  of  the  premises; 
and,  unless  this  were  so,  there  was  no  ground  for  the  action,  and  the  verdict 
must  have  been  for  the  defendant. 

If  the  sixth  instruction  referred  to  thefwndum  in  the  creek  within  the  sur 
vey  of  Dulany's  farm,  then,  under  the  law,  it  was  properly  refused,  however 
just  it  might  appear  in  an  abstract  view.     The  law  does  not  undertake  to  es- 
timate or  interfere  with  this,  as  it  is  not  regarded  part  of  the  public  domain. 

The  seventh  instruction,  that  unoccupied  oyster  bottom  must  be  first  as- 
signed, was  properly  overruled,  as  the  law  expressly  provides  that  the  owner  or 
occupier  may  select  his  portion,  and,  if  already  planted  on,  the  oysters  thereon 
may  be  removed  within  18  months. 

The  third  and  fourth  instructions  were  properly  refused,  as  the  time  dur- 
ing which  Hurst  hsld  held  this  possession  was  wholly  immaterial  as  against 
the  commonwealth.  The  statute  of  limitations  does  not  apply  to  the  common- 
wealth. 

The  first  and  second  instructions  asked  for  by  the  defendant  were  properly 
refused.  They  seek  to  set  up  in  Hurst  an  adverse  right  against  the  common- 
wealth, on  account  of  some  supposed  right  said  to  exist  in  whomsoever  may 
be  entitled  to  claim  under  Lord  Fairfax's  devisee,  Denney  Martin.  This  de- 
fense cannot  be  set  up  by  Hurst.  First,  The  defendant  could  not  dispute 
the  title  of  the  commonwealth  from  which  he  had  rented,  and  to  which  he 
paid  rent  annually.  Secondly,  The  commonwealth  has  had,  for  many  years, 
possession  of  the  premises,  and  there  was  no  evidence  tending  to  show  the 
contrary,  and  the  right  of  the  commonwealth  therein  is  expressly  declared  in 
the  act  of  February  16, 1819,  (1  Rev.  Code,  p.  341.)  Thirdly,  There  api)ears  to 
be  no  ground  to  set  up  any  adverse  claim  in  Lord  Fairfax,  or  those  claiming 
under  him,  for  the  benefit  of  Hurst,  since  the  act  of  December  10, 1796,  (1  Rev. 
Code  1819,  p.  352,)  by  which,  and  the  compromise  claimed  to  be  effected  there- 
under, the  devisees  of  Lord  Fairfax,  or  those  claiming  under  them,  relin- 
quished all  claim  to  lands  supposed  to  lie  within  the  Northern  neck,  which 
were  waste  and  unappropriated  at  the  time  of  the  death  of  Lord  Fairfax,  upon 
relinquishment  by  the  commonwealth  of  all  claim  to  any  lands  specificaUy 
appropriated  by  the  said  Lord  Fairfax  to  his  own  use,  either  by  deed  or  actual 
survey. 

It  follows  that  the  plaintiff,  Dulany,  had  no  lawful  claim  whatever  to  the 
lands  or  bottoms  claimed  in  his  summons,  the  action  of  the  inspector  in  the 
premises  having  been  wholly  without  authority  of  law,  and  an  unauthorized 
infringement  of  the  rights  of  Hurst,  which,  although  revocable  by  the  legis- 
lature, are  not  so  revocable  at  the  will  of  the  inspector;  and  the  circuit  court 
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Should  have  so  instructed  the  jury  as  matter  of  law,  and  directed  a  verdict 
for  the  defendant. 

We  are  therefore  of  opinion  that,  for  the  errors  aforesaid,  the  judgment  of 
the  said  circuit  court  will  be  reversed  and  annulled,  and  such  judgment  ren- 
dered here  as  the  said  circuit  court  ought  to  have  rendered. 

BiCHABDSON»  J.,  absent. 

(28  S.  C.  303) 

AuLTMAN  &  Taylor  Ck>.  v.  Gibert  et  at. 
iSupreme  Court  of  South  Carolina.    March  28, 1888.) 

1,  Husband  ahb  Wife— Sepabatb  Estate  of  Wife— Power  to  Ceabob— To  Sboubb 
Debt  of  Another. 

Under  Ck>n8t.  S.  C.  1868,  art.  14,  S  8,  and  Oen.  St  S.  C.  §  2087,  relating  to  the  sep- 
arate property  of  married  women,  a  married  woman  cannot  oharge  her  separate 
estate  by  a  mortgage  to  secure  the  debt  of  another.    McGowan,  J.,  dissenting. 
S.  Same— PoRCHASE  of  Propertt  for  Benefit  of  Another. 

Under  Gen.  St.  S.  C.  §  2037,  which  g^ves  a  manied  woman  power  "to  purchase 
any  species  of  property  in  her  own  name,  and  to  take  proper  legal  conveyances 
therefor,  and  to  contract  and  be  contracted  with  as  tp  her  separate  property  in  the 
same  manner  as  if  she  were  unmarried,  ^  she  cannot  bind  her  separate  estate  by  a 
mortgage  given  to  secure  the  purchase  of  a  steam-engine  and  other  machinery  lor 
the  use  of  ner  husband.  McGowan,  J.,  dissenting. 
8.  Appeai/— Review— Findings  of  Fact. 

The  findings  of  a  master,  concurred  in  by  the  circuit  judge,  will  not  be  disturbed 
unless  clearly  contrary  to  the  weight  of  evidence. 
4.  Attobnet  and  Client— Compensation— Reasonable  Fee. 

Where  a  note  for  $1,250  provided  for  the  payment  of  all  attorney's  fees  if  put  In 
the  hands  of  an  attorney  for  collection,  held,  that  an  allowance  of  $50  attorney's  fee 
would  not  be  disturbed. 

Appeal  from  common  pleas  circuit  court  of  Abbeville  county;  T.  B.  Fraser, 
Judge. 

Action  by  Aultman  &  Taylor  Company  against  Sarah  J.  Gibert  and  others 
to  recover  on  a  note,  and  to  foreclose  a  mortgage  given  to  secure  the  same. 
Judgment  was  rendered  for  plaintiff.  Defendants  Sarah  J.  Gibert  and  Lucy 
B.  Mouchet  appeal. 

Graydon  &  Qraydon,  for  appellants.    Perrin  <&  Cothran,  for  respondent. 

Simpson,  C.  J.  In  1884,  the  defendants  Sarah  J.  Gibert»  B.  E.  Gibert,  Sr., 
B.  E.  Gibert,  Jr.,  and  W.  S.  Mouchet,  executed  a  note  to  Mrs.  Fannie  J. 
Marshall,  of  Abbeville  county,  for  $1,250,  payable  in  certain  installments. 
The  note  was  given  In  the  purchrtse  of  a  steam-engine  and  other  machinery, 
to  secure  which  the  defendants  joined  in  the  execution  of  a  mortgage  cover- 
ing a  qertain  tract  of  land,  or  their  interest  therein,  containing  150  acres,  more 
or  less.  The  note  or  obligation  was  assigned  and  delivered  to  the  respondent 
in  October,  1884.  The  first  installment,  which  fell  due  1st  of  January,  1885, 
not  having  been  paid,  suit  was  instituted  by  the  respondent,  and  judgment 
obtained  in  February,  1885.  for  8765,  including  interest,  fees,  and  costs, 
against  Sarah  J.  Gibert,  Benjamin  E.  Gibert,  Jr.,  and  W.  S,  Mouchet,  and 
foreclosure  ordered  as  to  Sarah  J.  Gibert  and  Benjamin  E.  Gibert,  Jr.  Xo 
sale,  however,  has  been  made  of  the  interest  of  these  parties  under  said  fore- 
closure. The  second  installment  became  due  1st  of  July,  1885,  which  not  be- 
ing paid,  the  action  below  was  instituted,  demanding  judgment  of  foreclosure 
as  to  the  interests  of  the  other  mortgagors  not  included  in  the  foreclosure 
above,  to-wit,  Jennie  L.  Gibert,  A.  E.  Gibert,  Lucy  B.  Mouchet,  and  Addie 
£.  Gibert,  and  that  the  proceeds  of  sale  be  applied,  after  costs  and  expenses,  to 
both  of  the  installments  above;  the  balance,  if  any,  to  be  held  in  court  to  meet 
the  i  nstallment  to  become  due.  Judgment  was  also  demanded  against  Sarah  J. 
Gibert,  Benjamin  E.  Gibert,  Jr.,  Benjamin  E.  Gibert,  Sr,,  and  .W.  S.  Mouchet, 
for  any  balance  that  might  remain  due  after  said  application  of  the  proceeds 
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of  the  land.  The  defense  set  up  by  all  of  the  defendants  was  failure  of  con- 
sideration ;  and,  in  addition  to  this,  the  defendants  Sarah  J.  Gibert  and  Lucy 
B.  Mouchet  interposed  the  fact  that  they  were  married  women  at  the  time  the 
said  note  and  mortgage  were  given.  The  master  to  whom  the  case  was  re- 
ferred found,  among  other  facts  not  necessary  to  be  mentioned,  that  there  was 
no  breach  of  warranty;  that  Sarah  J.  Gibert  and  Lucy  B.  Mouchet  were  mar- 
ried women ;  and  that  Sarah  J.-  Gibert  was  the  purchaser  of  the  machinery, 
and  the  principal  in  the  note  and  mortgage.  The  circuit  Judge,  Hon.  T.  B. 
Eraser,  who  heard  the  case  upon  the  report  of  the  master,  with  exceptions, 
sustained  the  master  in  his  findings  of  fact,  and  adjudged  that  plaintiffs  have 
judgment  against  Sarah  J.  Gibert,  Benjamin  E.  Gibert,  Sr.,  Benjamin  E.  Gi- 
bert, Jr.,  and  AV.  S.  Mouchet.  for  the  sum  of  $700,  with  interest,  and  also  for 
$50  attorney's  fee;  and,  further,  that  plaintiffs  have  judgment  of  foreclosure 
of  the  interest  of  the  said  Sarah  J.  Gibert,  Benjamin  E.  Gibert,  Jr.,  Lucy  B. 
Mouchet,  Jennie  L.  Gibert,  A.  E.  Gibert,  and  Hugh  B.  Gibert,  in  the  mort- 
gaged premises  described,  and  that  they  have  order  of  sale  for  the  same,  giv- 
ing leave  to  plaintiffs  to  issue  execution  for  any  deficiency  after  applying  the 
proceeds  of  sale  of  the  land,  and  allowing  $50  fee  for  the  attorneys.  From 
this  decree  the  married  women,  Sarah  J.  Gibert  and  Lucy  B.  Mouchet,  have 
appealed;  alleging  error  because  his  honor  overruled  defendants'  exceptions, 
six  in  number,  to  the  master's  report,  and  five  additional  exceptions  as  to  the 
rulings  of  his  honor  in  the  judgment  pronounced.  Four  of  the  exceptions  to 
the  master's  report  involved  questions  of  fact,  to- wit:  Whether  Mrs.  Gibert 
was  the  purchaser  of  the  machinery;  (2)  whether  the  consideration  of  the 
note  and  mortgage  had  failed;  (8)  and  consequently  a  breach  of  warranty; 
and  whether  the  saw-mill  was  too  heavy  for  the  engine.  As  to  these  ques- 
tions, inasmuch  as  we  do  not  find  an  evident  preponderance  of  testimony 
against  the  findings  of  the  master  concurred  in  by  the  circuit  judge,  under  the 
well-established  rule,  they  must  stand  as  facts  in  the  case.  The  other  excep- 
tions, including  those  to  the  decree,  raise  the  question  as  to  the  liability  of 
married  women  on  mortgages,  and  also  whether  his  honor  erred  in  "giving 
leave  to  plaintiff  to  issue  execution  against  Mrs.  Gibert  for  the  deficiency  of 
the  mortgage  debt." 

The  legal  existence  of  a  married  woman  at  common  law  was  merged  into 
that  of  her  husband,  and,  as  a  general  rule,  she  had  no  power  to  engage  in 
business,  purchase  property,  or  make  contracts  of  any  kind;  her  conditions  as 
to  such  matters  being  that  of  general  disability.  The  constitution  of  1868, 
art.  14,  §  8,  made  a  change  as  to  her  property,  declaring  all  property  held  by 
her  at  her  marriage,  or  acquired  by  her  either  by  gift,  grant,  inheritance,  de- 
vise, or  otherwise,  should  be  her  separate  estate,  in  no  way  liable  for  the  debts 
of  her  husband.  After  this  provision  as  to  the  status  of  her  property,  it  fur- 
ther provided  that  she  should  have  the  power  to  bequeath,  devise,  and  alien- 
ate daid  property  the  same  as  if  she  wasunmarried.  Subsequent  to  the  adop- 
tion of  the  constitution,  married  women,  by  act  of  assembly,  were  empowered 
(section  2037)  to  purchase  any  species  of  property  in  their  own  name,  and  take 
proper  and  legal  conveyances  therefor,  and  to  contract  and  be  contracted  with 
as  to  their  separate  property  in  the  same  manner  as  if  they  were  unmarried. 
Now,  Mrs.  L.  B.  Mouchet,  appellant,  did  not  sign  the  note  sued  on.  She, 
however,  joined  in  the  mortgage.  She  then  occupies  the  position  of  having 
given  a  moitgage  to  secure  the  debt  of  another,  being  a  married  woman  at 
the  time.  Such  being  the  case,  her  appeal  is  fully  sustained  by  the  princi- 
ples announced  in  Hahenicht  v.  Rawls,  24  S.  C.  461 ;  Aultman  &  Taylor  Co. 
V.  I{tuth,  2  S.  E.  Rep.  402;  and  Qtoyym  v.  Qwynn,  4  S.  E.  Rep.  229,  and  we 
need  do  no  more,  therefore,  than  to  refer  to  said  cases. 

There  is  a  difference,  however,  as  to  appellant,  Mr3.  Gibert.  The  master 
and  the  circuit  judge  concurred  in  finding  that  she  was  the  purchaser  of  the 
machinery,  and  was  principal  in  the  note  for  the  purchase  money.    .This  court 
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held  in  PeHzer  v.  Campbell^  15  S.  0. 581,  that  the  act  of  assembly,  supra,  which 
gave  a  married  woman  power  to  purchase  property,  etc.,  thus  enlarging  her 
powers  beyond  the  constitutional  grant,  supra,  was  yet  constitutiomil.  Un- 
der this  act,  Mrs.  Gibeit  doubtless  could  make  the  purchase  alleged;  and  if 
she  did  do  so,  as  found  below,  then  the  note  was  within  the  scope  of  said 
power.  But  admitting  this,  does  it  legalize  her  mortgage,  and  subject  it  to 
foreclosure?  This  depends  upon  the  affirmation  of  one  or  both  of  the  follow- 
ing propositions:  Does  the  power  conferred  in  section  2037,  Gen.  St.,  upon 
a  married  woman,  in  view  of  her  common -law  disabilities,  to  purchase  prop- 
erty, carry  with  it  the  power  to  execute  a  mortgage  of  her  separate  estate  to 
secure  the  contract  of  purchase?  (2)  Does  the  power  to  contract  and  be  con- 
tracted with  as  to  her  separate  estate,  conferred  also  by  act  of  assembly,  (Gren. 
St.  §  2037,)  carry  with  it  the  power  to  mortgage  her  separate  estate  to  secure 
a  contract  of  foreclosure  made  by  her  of  property  in  no  way  connected  with 
or  contributing  to  said  separate  estate  ?  We  cannot  affirm  either  of  these  prop- 
ositions. As  to  the  first,  no  doubt  if  this  mortgage  had  been  executed  after 
the  act  of  1870,  conferring  power  upon  married  women  to  purchase  property, 
and  to  make  contracts  generally  as  fully  as  a  feme  sole,  and  before  the  amend- 
ment of  1882,  it  would  have  been  a  valid  instrument;  but  it  was  not  executed 
until  after  the  amendment  of  that  act,  in  1882.  which  repealed  the  general 
power  before  conferred  by  restricting  said  power  to  contracts  In  reference  to 
their  separate  estate,  leaving  the  special  power  to  purchase  intact.  Under 
these  conditions  the  question  arises  whether  the  power  to  purchase  property, 
which  married  women  may  still  have,  carries  with  it  the  power  to  mortgage 
her  S3parate  estate  to  secure  such  a  contract  made  by  herself.  Before  the 
act  of  1870,  the  condition  of  married  women,  as  we  have  said,  was  that  of 
complete  disability  as  to  contracts,  except  such  as  are  necessarily  incident  to 
the  powers  expressly  conferred  by  the  constitution.  By  that  act,  however, 
and  the  amendment  referred  to,  they  have  been  invested  with  the  powers  above 
mentioned,  to- wit,  to  purchase  property,  and  to  contract  and  be  contracted 
with  as  to  their  separate  estate.  Now,  what  is  the  limit  of  the  power  to  pur- 
chase property  conferred,  and  what  does  it  embrace?  To  ascertain  and  de- 
termine this,  we  must  go  to  the  grant  itself,  and  the  terms  thereof,  remem- 
bering that  before  the  grant  she  was  powerless  as  to  all  contracts  except  as 
above  excepted,  and  therefore  that  no  light  can  be  thrown  upon  the  question 
from  an  analogy  which  might  seem  to  exist  between  married  women  with 
their  disability  partially  removed,  and  those  exercising  a  common-law  right 
to  contract  generally,  and  never  being  under  any  disability.  In  olljer  words, 
we  must  look  alone  to  the  act  conferring  the  power,  and  from  its  terms  de- 
termine the  extent  of  the  grant.  The  language  of  the  act,  as  to  this  matter, 
is  as  follows:  "A  married  woman  shall  have  the  right  to  purchase  any  species 
of  property  in  her  own  name,  and  take  proper  legal  conveyances  therefor, 
*  •  *  *  as  If  she  were  unmarried."  The  full  power  to  purchase  property 
is  conferred  beyond  doubt.  But  what  more?  Nothing  expressly,  and  cer- 
tainly nothing  can  be  implied,  except  such  power  as  may  be  necessary  to  the 
exercise  of  the  power  expressed.  Does  the  execution  of  a  mortgage  given 
to  secure  a  purchase  fail  under  either  of  these  conditions?  We  think  not. 
It  is  certainly  no  part  of  the  contract  of  purchase,  nor  is  it  a  necessary  accom- 
paniment of  such  a  contract;  but  it  is  simply  collateral  thereto,  executed  or 
not  as  the  parties  may  choose.  It  is  a  mere  incident,  not  essential,  and  per- 
haps as  often  not  given  in  a  purchase  as  given.  We  conclude,  therefore, 
that  the  power  conferred  on  married  women  by  the  act  of  1870,  to  purchase 
property,  does  not  caiTy  within  itself  the  power  to  mortgage  their  separate 
estate  to  secure  such  purchase.  And  especially  are  we  satisfied  with  this  con- 
clusion when  we  find,  in  the  next  part  of  the  act,  that  as  to  contracts  about 
their  separate  estate  they  are  restricted  to  such  only  as  may  have  a  direct  ref- 
erence to  said  estate  other  than  the  mere  imposition  of  a  lien  thereon  as  se- 
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curity  for  some  other  contract  having  no  reference  to  said  estate.  Under  this 
latter  part  of  the  act,  a  contract  of  a  married  woman,  to  be  binding  upon  h'  r 
separate  estate,  "must  be  designed  to  benefit  her  separate  property,  or  in 
some  other  way  related  to  or  concerned  such  property;**  using  the  language  of 
Mr.  Justice  McIver  in  Habenipht  v.  Ratals,  24  S.  C.  461.  Now,  if  a  mort- 
gage given  to  secure  a  contract  of  purchase,  having  no  reference  to  the  sepa- 
rate estate,  was  held  good  undprthe  theory  that  the  power  to  purchase  carried 
with  it  the  power  to  make  such  a  mortgage,  then  we  would  have  the  incon- 
sistency of  the  mortgage  being  invalid  because  it  has  no  reference  to  said  es- 
tate in  the  sense  of  the  act  as  construed  in  Hahenicht  y.  Rawls,  and  yet  valid 
upon  the  former  theory, — valid  and  invalid  at  the  same  moment.  We  cannot 
hold  this.  No  such  inconsistency,  however,  exists,  by  giving  to  both  por- 
tions of  the  act  their  legitimate  and  plain  meaning,  which  is  the  SHfe  rule  in 
construction;  and  which  we  have  done  hereinabove  by  recognizing  the  right 
of  married  women  to  purchase  property  as  provided  in  the  act  and  at  the  same 
time  restricting  her,  in  contracts  about  her  separate  property,  to  such  as  have 
a  direct  reference  thereto  in  the  sense  of  the  act  as  heretofore  construed. 

As  to  the  second  proposition.  It  is  liardly  necessary  to  say  that  the  mort- 
gage of  Mrs.  Gibert  had  no  reference  to  her  separate  estate  in  the  sense  of  the 
act.  The  real  contract  in  the  case  was  the  purchase  of  the  steam-engine  and 
other  machinery,  not  for  herself,  nor  for  the  use  of  her  separate  estate  in  any 
way,  but  for  the  use  of  her  husband,  and  the  mortgage  was  given  to  secure 
this  contract. 

As  to  the  attorney's  fee  of  $50,  the  obligation  or  note  provided  for  the  pay- 
ment of  a  fee,  and  we  do  not  see  that  its  allowance  or  the  amount  was  in- 
correct. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit  court,  as 
against  Mrs.  L.  B.  Mouchet,  be  reversed;  and  that,  in  so  far  as  it  adjudges  a 
foreclosure  of  the  mortgage  against  Mrs.  Sarah  J.  Gibert,  it  be  also  reversed. 
In  other  respects  it  is  affirmed. 

McIvER,  J.    I  concur. 

McGowAN,  J.,  {dissenting.)  I  agree  that  this  opinion  follows  the  recent 
case  of  Axdtman  <&  Taylor  Co,  v.  Rush,  2  S.  E.  Rep.  402.  I  still  entertain 
the  views  there  expressed  in  the  dissent,  but  I  will  not  restate  them,  for  the 
double  reason  that  the  majority  of  the  court  then  gave  construction  to  the  law 
as  amended  in  1882,  and  the  legislature  at  its  last  session  settled  the  question 
for  the  future,  by  declaring  that  "all  conveyances,  mortgages,  and  like  formal 
instruments  of  writing,  affecting  her  separate  estate,  executed  by  a  married 
woman,  shall  be  effectual  to  convey  or  charge  her  separate  estate,  whenever 
the  intention  so  to  convey  or  charge  such  separate  estate  is  declared  in  such 
conveyances,  mortgages,  or  other  instruments  of  writing.*'  Acts  1887,  p. 
819. 


(2.8   S    C     607) 

Sibley  et  al.  o.  Parks  et  al. 
{Supreme  Court  of  Sonith  Carolina.    March  28, 1888,) 

Husband  and  Wife— Separate  Estate— Const.  S.  C.  1868. 

Under  Const.  S.  C.  1868,  art.  14,  %  8,  and  Gen.  St.  S.  C.  %  2037,  relating  to  the  sep- . 
arate  property  of  married  women,  a  married  woman  cannot  oharge  her  separate 
estate  oy  a  mortgage  to  secure  the  debt  of  another  in  no  way  connected  with  said 
estate.    McGowan,  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court  of  Abbeville  county;  T.  B.  Fraseii, 
«7udge. 

Action  by  George  R.  Sibley  &  Co.  against  Sarah  E.  Parks,  Smith  Parks  A 
Co.,  and  Francis  Arnold,  to  foreclose  a  mortgage  given  by  defendant  Sarali 
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£.  Parks.    From  a  judgment  in  favor  of  plaintiffs,  defendant  Sarah  £.  Parks 
appeals. 

Gray  don  di  Qraydon  and  YV.  C.  BeneU  for  appellant.  Henderson  Bros,,  for 
respondents. 

Simpson,  C.  J.  The  only  question  involved  in  this  appeal  is  the  right  and 
power  of  a  married  woman  to  make  a  mortgage  of  her  separate  estate  to  se- 
cure the  debl  of  another  in  no  way  connected  with  said  estate.  The  transac- 
tion out  of  which  the  mortgage  grew,  took  place  before  the  recent  amendment 
of  1887  to  the  married  woman's  act;  and  it,  with  all  the  papers  in  reference 
thereto,  were  executed  before  said  amendment,  to-wit,  in  1886.  Mrs.  Parks 
being  the  only  appellant,  and  the  main  ground  of  her  appeal  resting  upon  the 
fact  that  she  was  and  is  a  married  woman,  it  is  not  necessary  to  state  any 
other  of  the  facts  of  the  case.  Nor  is  it  necessary,  in  view  of  the  recent  full 
investigation  of  the  question  raised  here  in  the  recent  decisions  of  this  court, 
for  us  now  to  elaborate  it  over  again;  The  cases  of  ffabenicht  v.  Rawls,  24 S. 
C.  461,  Atdtman  <&  Taylor  Co.  v.  Rush,  2  S.  E.  Kep.  402;  and  Qwynn  v. 
Qwynn,  4  S.  E.  Hep.  229,  we  think  should  control  this  case. 

It  is  the  judgment  of  this  court  that  so  much  of  the  judgment  of  the  circuit 
court  as  held  Mrs.  Sarah  E.  Parks  liable  for  the  debt  sued  on,  and  ordered  a 
foreclosure  of  the  mortgage  referred  to,  executed  by  her  to  secure  said  debt, 
be  reversed;  and,  there  being  no  appeal  as  to  the  Arnold  debt  and  mortgage, 
that  the  judgment  in  reference  thereto  be  affirmed. 

MoIVEE,  J.    I  concur. 

McGowAN,  J.  I  make  the  same  remark  as  in  the  case  just  decided,  of  AtdU 
man  &  Taylor  Co.  v.  QiherU  ante,  806. 


(28  S.   C.   S13) 

Bell  et  aL  v.  Fludd  et  al. 
(Supreme  Court  of  South  Carolina.    March  2S,  1888.) 
Vmsm  nr  Cnni*  Cases— Pebsonai<  Actions— Ck>DB  Civil  Proc.  &.  C.  S  liS. 

An  action  to  set  aside  a  judgment,  and  sale  of  •property  thereunder,  and  for  an  ao- 
oounting.  is  a  personal  action,  and,  under  Code  Civil  Proc.  S.  C.  f  14S,  must  be 
brought  m  the  oounty  where  one  or  more  of  the  defendants  reside. 

Appeal  from  common  pleas  circuit  court  of  Sumter  county;  J.  B.  Ker- 
shaw, judge. 

Moises  di  Lee,  for  appellants.  /.  D.  Blanding  and  Jos.  R.  Barle,  tor  re- 
spondents. 

McIVER,  J.  The  plaintiff  Mrs.  Bell,  as  a  judgment  creditor  of  the  late 
Jolin  B.  Moore,  brings  this  action  for  the  following  purposes,  as  stated  by  the 
circuit  judge:  (1)  To  have  an  account  of  the  administration  of  the  estate  of 
said  John  B.  Moore  by  the  defendant  Augustus  Fludd,  as  his  executor;  (2)  to 
have  an  account  from  the  defendant  Mrs.  Anne  Peyre  Manning,  who  was  the 
widow  of  said  John  B.  Moore,  of  all  property  and  money  which  came  to  her 
under  the  will  of  her  said  former  husband;  (3)  to  set  aside  as  fraudulent  a 
judgment  obtained  by  the  defendant  Mathew  S.  Moore,  as  trustee,  against 
John  B.  Moore  in  his  life-time,  and  all  sales  of  property  made  thereunder,  **so 
far  as  the  plaintiffs  are  affected  thereby. "  and  to  require  the  defendants  to  ac- 
count for  the  property  sold  under  said  judgment.  Upon  the  testimony  ad- 
duced at  the  hearing  the  circuit  judge  held  that  "the  said  judgment  was  in  all 
respects  bona  fide,  valid,  and  binding,"  and  that  the  sales  made  thereunder 
"were  free  from  fraud,  fair,  and  open."  He  also  held  that,  inasmuch  as  the 
balance  due  on  the  said  judgment,  and  other  judgments  senior  to  that  in  favor 
of  the  plaintiff,  "  would  absorb  ail  that  could  be  charged  against  the  executor 
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in  any  possible  view  of  the  testimony,"  the  plaintiffs  could  not  possibly  be 
benefited  by  any  further  accounting  by  the  executor,  and  he  therefore  refused 
to  order  such  further  accounting,  and  rendered  judgment  dismissing  the  com- 
plaint, with  costs.  From  this  judgment  plaintiffs  appeal,  alleging  error  in 
three  respects:  "(1)  In  not  ordering  an  account,  by  the  defendants,  of  the  es- 
tate of  John  B.  Moore,  deceased;  (2)  in  dismissing  the  complaint;  (3)  in  or- 
dering the  plaintiffs  to  pay  the  costs  of  the  action." 

In  the  argument  here  a  question  of  jurisdiction  has  for  the  first  time  been 
raised,  which  must  first  be  disposed  of;'  for,  if  the  court  below  had  no  juris- 
diction of  the  case,  then  it  is  manifest  that  no  question  as  to  the  merits  is 
properly  before  us,  and  hence  it  would  be  not  only  premature,  but  improper, 
for  us  to  consider  or  determine  any  such  question.  Tlie  objection  to  the  ju- 
risdiction is  based  upon  the  ground  that  the  action  was  commenced  and  was 
tried  in  the  court  of  common  pleas  for  the  county  of  Sumter,  when  none  of 
the  defendants  resided  in  tliat  county  at  the  time  of  the  commencement  of  the 
action.  The  record  shows  that  the  action  was  commenced  and  tlie  case  was 
tried  in  the  county  of  Sumter,  and  it  also  shows  that,  at  the  time  the  action 
was  commenced,  the  defendants  Augustus  Fliidd  and  Mrs.  Manning  resided 
in  Orangeburg  county,  and  the  other  defendant,  Mathew  S.  Moore,  resided  in 
the  state  of  New  York.  These  being  the  facts,  there  can  be  no  doubt  that  the  ' 
court  of  common  pleas  for  the  county  of  Sumter  had  no  jurisdiction.  Section 
146  of  the  Code  is  imperative  upon  this  point,  and  has  been  so  construed  in 
the  recent  case  of  Ware  v.  Henderson,  25  S.  C.  385.  It  is  true  that  the  ques- 
tion of  jurisdiction  was  not  raised  in  the  circuit  court,  and  therefore  the  cir- 
cuit judge  made  no  ruling  upon  the  subject.  But  it  is  well  settled  that  a  ques- 
tion of  jurisdiction  may  be  first  raised  in  this  court.  See  the  case  just  cited 
and  State  v.  Penny,  19  S.  C.  218.  It  is  also  true  that  the  question  is  raised 
by  the  plaintiffs  to  their  own  action,  and  not  by  the  defendants;  but  we  do  not 
see  that  that  makes  any  difference.  If  the  court  has  no  jurisdiction,  it  is  quite 
clear  that  no  valid  judgment  can  be  rendered.  It  is  argued,  however,  that  the 
court  had  jurisdiction  of  the  action,  in  so  far  as  it  sought  to  set  aside  the  sale 
of  the  real  estate,  some  or  all  of  which  was  situate  in  the  county  of  Sumter, 
under  the  provisions  of  section  144  of  the  Code;  but  it  is  very  manifest  that 
the  real  object  of  the  action  was  not  for  the  determination  of  any  right  or  in- 
terest in  any  real  estate,  but  to  require  Mrs.  Manning  to  account  for  the  value 
of  the  real  estate  bought  by  her  at  sheriff's  sale  under  the  judgment  in  favor  of 
her  trustee,  and  which,  as  it  was  alleged,  she  had  resold  to  third  persons  at  a 
large  profit.  It  was  plainly  an  action,  so  far  as  this  branch  of  it  was  con- 
cerned, purely  personal,  and  could  not  in  any  view  be  regarded  as  an  action 
for  the  determination  of  any  interest  in  real  estate.  The  proper  parties  for 
this  purpose,  the  purchasers  from  Mrs.  Manning,  were  not  before  the  court, 
and  were  not  made  parties  because  it  was  conceded  that  they  were  purchiisers 
for  valuable  consideration,  without  any  notice  of  any  equity  in  favor  of  the 
plaintiff.  It  must  be  regarded,  therefore,  as  simply  an  action  to  require  Mrs. 
Manning  to  account  for  the  real  value  of  the  property  which  she  had  bought 
at  sheriff's  sale,  and  not  as  an  action  in  any  way  affecting  real  estate.  But, 
in  addition  to  this,  there  is  no  appeal  from  that  part  of  the  decree  of  Judge 
Kershaw  which  determined  that  the  judgment  was  bona  fide,  and  the  sales 
made  under  it  fair  and  open,  and  free  from  any  fraud;  for  the  appeal  only  ques- 
tions the  correctness  of  the  judgment  refusing  an  accounting.  But  while  the 
court  below  did  not  have  jurisdiction  to  try  the  case,  yet  it  would  have  juris- 
diction to  make  the  proper  orders  to  change  the  place  of  trial,  {Steele  v.  Exum, 
22  S.  C.  276;)  and  for  this  purpose  the  case  must  be  remanded  to  the  circuit 
court,  so  that  the  plaintiffs  may,  if  they  desire  to  do  so  after  the  investigation 
already  had,  obtain  the  necessary  order  to  change  the  place  of  trial. 

The  judgment  of  this  court  is  that  the  judgment  appealed  from  be  set  aside, 
solely  on  the  ground  of  want  of  jurisdiction  in  the  court  which  rendered  it, 
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without  prejudice  as  to  the  merits,  and  that  the  case  be  remanded  to  the  court 
of  common  pleas  for  the  county  of  Sumter,  so  that  the  parties  may,  if  so  ad- 
vised, take  the  proper  orders  to  change  the  place  of  trial;  but  if  such  orders 
be  not  taken  at  the  Qr&t  term  of  said  court,  after  written  notice  of  the  filing 
of  the  remittitur,  then  the  judgment  of  this  court  is  that  the  complaint  be 
dismissed  for  want  of  jurisdiction. 

Simpson,  C.  J.,  and  McGowan,  J.,  concur, 

(?8  S.   C.  317) 

MoFadden  v.  Hefley  et  al. 

{Supreme  Court  of  SouUi  Carolina.    Blarch  28, 1888.) 

1.  Wills— Construction— Specific  Devise. 

The  following  item  in  a  will:  **To  my  daughter  I  give  and  bequeath  1400,  to  be 
invested  by  my  executors  in  a  homestead,  the  title  to  which  is  to  be  made  to  the 
said  daughter  and  the  heirs  of  her  body,  '^— does  not  constitute  a  specific  devise  of 
real  estate  by  virtue  of  the  rule  that  equity  considers  that  done  which  ought  to  be 
done. 
S.  Same— Construction— Bpecifio  Devise— Abatembnt. 

A  devise  of  real  estate  to  one  for  life  or  during  widowhood,  remainder  over,  is  a 
speoifLc  devise,  and  Is  not  subject  to  abatement  until  the  specific  legacies  are  ex- 
hausted. 
8.  Same— Construction— Specifio  Bbquvst. 

A  bequest  of  aU  the  horses,  mules,  cows,  hog^s,  wagons,  farming  implements, 
household  and  kitchen  furniture,  on  tne  plantation  where  testator  resides,  is  a  spe- 
cifio legacy. 
4.  Bams. 

A  direction  that  testator's  executors  shall  not  dispose  of  testator^s  stock  in  a  cer- 
tain corporation,  but  shaU  hold  the  same,  and  pay  the  dividends  arising  thereon  to 
parties  named,  constitutes  a  specific  bequest  to  such  parties  of  both  stocks  and  div- 
idends. 

ft.  BAlffB. 

A  direction  that  testator's  executors  dispose  of  aU  property  not  specifically  de- 
vised by  him.  and  collect  all  moneys  due  him,  and  use  the  interest  therefrom  to 
school  the  children,  and  divide  the  principal  equally  among  said  children,  and  pay 
each  his  share  on  coming  of  age,  is  not  a  specific  bequest. 

Appeal  from  common  pleas  circuit  court  of  Chester  county;  V.  C.  Presslt, 
Judge. 

Action  by  John  C.  McFadden,  as  administrator  with  the  will  annexed  of  J. 
Madison  Hefley,  asking  for  a  construction  of  the  will,  and  for  instructions 
how  to  proceed  thereunder.  The  will  is  as  follows:  "  South  Carolina,  Chester 
County,  In  the  name  of  God,  amen.  I,  J.  M.  Hefley,  of  the  state  and  county 
aforesaid,  being  of  sound  and  disposing  mind  and  memory,  do  mnke  and  publish 
the  following  as  my  last  will  and  testament:  Item  1. 1  give,  devise,  and  bequeath 
to  my  wife,  liebecca  Hefley,  during  her  life  or  widowhood,  the  plantation 
whereon  I  now  reside,  and  at  her  death,  or  in  the  event  of  her  marry.ing  again, 
I  give  and  devise  the  same  to  my  son  William  Honry,  to  be  held  by  him  in 
trust  for  his  own  use  and  benefit,  and  for  the  use  and  benefit  of  all  my  other 
children  by  my  said  wife,  Rebecca,  equally;  the  said  plantation  to  be  the  com- 
mon homestead  of  all  my  said  children  so  long  as  they  may  choose  to  occupy 
it  as  such,  and,  in  the  event  of  any  of  them  removing  therefrom,  then  the  ones 
so  removing  are  to  be  entitled  to  receive  from  the' net  proceeds  of  said  planta- 
tion such  amount  as  will  equal  that  of  those  who  remain  thereon.  My  said 
son  William  Henry  is  to  have  the  control  and  management  of  the  said  planta- 
tion. Item  2.  I  give  and  bequeath  to  my  wife,  Rebecca,  all  the  horses,  mules, 
cows,  hogs,  wagons,  farming  implements,  household  and  kitchen  furniture, 
on  said  plantation,  to  have  and  to  hold  the  same  during  her  life  or  widow- 
hood, and  at  her  death,  or  in  the  event  of  her  marrying  again,  I  give  and  be- 
queath the  same  to  my  said  son  William  Henry,  on  the  same  conditions  and 
limitations,  for  the  same  purpose,  as  is  set  forth  in  the  preceding  item  in  re- 
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gard  to  my  real  estate.  Item  3.  To  my  grandchildren,  the  children  of  Sarali 
Fudge,  my  deceased  daughter,  I  give  and  bequeath  one  hundred  dollars  eacli, 
to  be  paid  to  them  by  my  executors  as  they  severally  reach  the  age  of  twenty- 
one  years.  Item  4.  To  my  daughter  Margaret  Nunnery  I  give  and  bequeath 
four  hundred  dollars^  to  be  Invested  by  my  executors  in  a  homestead,  the  title 
to  which  is  to  be  made  to  the  said  Margaret  Nunnery  and  the  heirs  of  her 
body.  Item  5.  To  my  daughter  Mary  Simpson  I  give  and  bequeath  four 
hundred  dollars,  to  be  invested  in  a  homestead  by  my  executors,  the  title  to 
which  is  to  be  to  the  said  Mary  Simpson  and  the  heirs  of  her  body.  Item  6. 
I  direct  that  my  executors,  hereinafter  named,  shall  not  dispose  of  the  stock 
.  I  now  hold  in  the  National  Bank  of  Chester  and  the  Fishing  Greek  Manufact- 
uring Company,  but  shall  hold  the  same,  and  the  dividends  arising  thereon 
shall  be  paid  by  them  to  my  said  wife,  Hebecca,  so  long  as  she  shall  live,  or 
so  long  as  she  shall  continue  a  widow.  At  her  death,  or  in  the  event  of  her 
marrying  again,  the  executors  shall  collect  the  said  dividends,  and  divide  them 
equally  among  my  children  by  said  wife  Bebecca.  Item  6.  I  direct  that  ray 
executors  dispose  of  all  my  other  property  not  herein  specifically  disposed  of, 
and  that  they  shall  collect  all  moneys  due  me;  that  the  same  be  deposited  in 
the  National  Bank  of  Chester,  or  some  other  safe  depository;  and  that  the  in- 
terest accruing  thereon  be  used  for  paying  expenses  of  schooling  the  children ; 
and,'  further,  that  the  said  money  so  deposited  be  equally  divided  among  the 
children  of  my  wife,  Bebecca,  to  be  paid  to  them  severally  as  they  reach  the 
age  of  twenty-one  years.  Item  7.  I  appoint  John  Lyle  and  William  Walker 
to  be  the  executors  of  this,  my  last  will  and  testament,  hereby  revoking  all 
former  wills  by  me  heretofore  made.  In  testimony  whereof  I  have  hereunto 
set  my  hand,  and  affixed  my  seal,  this  11th  day  of  July,  A.  D.  1883.  J.  M. 
Heflet."  [l.  s.]  Rebecca  Hefley,  widow  of  testator,  and  her  children  by 
him,  and  also  other  children  of  testator  by  a  former  wife,  were  made  defend- 
ants. From  the  construction  placed  upon  the  will  by  the  circuit  judge,  Re- 
becca Hefley  and  her  children  appeal. 

Wilson  df  Wilson  and  Henry  &  Qage^  for  appellants.  Giles  /.  Putterson 
and  Glenn  ds  McClure^  for  respondent. 

MdvER,  J.  The  questions  raised  by  this  appeal  are  as  to  the  proper  con- 
struction of  the  will  of  J.  M.  Hefley,  deceased,  »  copy  of  which  is  set  out  in 
the  case,  and  should  be  incorporated  in  the  report  of  this  case.  In  item  1  of 
the  will  testator  devised  to  his  wife,  the  defendant  Bebecca  Hefley,  the  plan- 
tation on  which  he  resided,  with  limitations  over  to  her  children.  In  item  2  he 
gives  to  his  said  wife,  with  like  limitations  over  to  her  children,  "all  the  horses, 
mules,  cows,  hogs,  wagons,  farming  implements,  household  and  kitchen  fur- 
niture, on  said  plantation.''  In  item  3  he  gives  to  certain  of  his  grandciiil- 
dren  8100  each.  Item  4  is  in  these  words:  "To  my  daughter  Margaret  Nun- 
nery I  give  and  bequeath  four  hundred  doUai-s,  to  be  invested  by  ray  execu- 
tors in  a  homestead,  the  title  to  which  is  to  be  made  to  the  said  Margaret  Nun- 
nery and  the  heirs  of  her  body."  In  itera  5  a  similar  provision  is  made  for 
his  daughter  Mary  Simpson  in  substantially  the  same  language  as  that  made 
for  Margaret  Nunnery  in  the  fourth  item.  In  item  6  the  testator  directs  his 
executors  not  to  dispose  of  his  stock  in  the  National  Bank  of  Chester  and  the 
Fishing  Creek  Manufacturing  Company,  but  to  hold  the  same,  and  pay  over 
the  dividends  arising  therefrom  to  his  wife,  Bebecca,  during  her  life  or 
widowhood,  and  at  her  death  or  marriage  divide  said  dividends  among  his 
children  by  his  said  wife,  Bebecca.   In  the  next  item,  which  is  also  numbered 

6,  the  executors  are  directed  to  dispose  of  all  other  property  not  specifically 
disposed  of,  collect  all  money  due,  and  deposit  the  same  in  bank,  "and  that 
the  interest  accruing  thereon  be  used  for  paying  expenses  of  schooling  the 
children;  and,  further,  that  the  said  money,  so  deposited,  be  equally  divided 
among  the  children  of  my  wife,  Bebecca,  to  be  paid  to  them  severally  as  they 
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reach  the  age  of  twenty-one  years.**  The  testator,  having  made  no  provision 
for  the  payment  of  his  debts,  doubtless  supposed  that  he  would  leave  none. 
It  turns  out,  however,  that  such  is  not  the  case,  and  the  controversy  is  as  to 
what  provision  shall  be  made  for  the  payment  of  the  debts  and  legacies.  The 
circuit  judge  held  that  items  1,  4,  and  5  are  devises  of  real  estate,  and  as  such 
are  specific,  and  must  therefore  be  provided  for,  after  payment  of  the  debts, 
before  any  provision  can  be  made  for  any  of  the  legacies,  either  general  or 
specific.  He  also  held  that  "the  widow  is  entitled  to  receive  the  dividends 
on  the  stocks  bequeathed  in  item  6  of  said  will,  less  so  much  thereof  as  may 
be  required  to  pay  interest  accrued  since  death  of  testator.  The  remainder  of 
the  debts  and  expenses  must  be  paid  out  of  the  corptts  of  the  personal  prop-  • 
erty  bequeathed  in  items  2  and  6  of  said  will,  and  leave  is  hereby  granted  to 
plaintiff  to  sell  so  much  of  the  same  as  may  suttee  to  pay  said  debts  and  ex- 
penses, and  the  costs  of  this  case.  Nothing  is  left  to  satisfy  the  legacies  of 
item  3  and  of  the  second  item  6."  From  this  judgment  Rebecca  Hefley  and 
her  children  appeal,  upon  the  several  grounds  set  out  in  the  record,  which 
raise,  substantially,  the  following  questions:  (1)  Whether  items  4  and  5, 
which  stand  precisely  on  the  same  footing,  are  specific  devises  of  real  estate, 
and  as  such  entitled  to  priority  over  specific  legacies;  (2)  whether  item  2  is  a 
specific  legacy;  (3)  whether  item  6  is  a  specific  legacy;  (4)  whether  the  second 
item  numbered  6  is  a  specific  legacy. 

There  can  be  no  doubt  that  the  rule  originally  was  that  all  devises  of  real 
estate  are  specific;  and  this,  as  stated  by  Mr.  Jarman  in  his  valuable  work  on 
Wills,  at  page  587,  (marg.,)  and  again  at  page  595,  of  his  first  volume,  was 
because,  prior  to  St.  1  Vict.,  (1838,)  very  much  like  our  act  of  1858,  (12  St. 
700,)  after-acquired  real  estate  did  not  p«4ss  under  a  will.  Now,  as  these  stat- 
utes have  taken  away  the  reason  of  the  rule,  a  doubt  has  been  suggested  by 
Judge  Wardlaw,  in  Laurens  v.  Read,  14  Rich.  Eq.  256,  whether  that  rule 
still  obtains,  though  from  tlie  authorities  cited  by  Judge  Hudson  in  his  cir- 
cuit decree  in  Moore  v.  Davidson,  22  S.  C.  95,  it  would  seem  that  in  Eng- 
land the  rule  is  still  of  force,  and  in  this  state,  so  far  as  we  are  informed, 
there  has  been  no  authoritative  decision  upon  the  subject.  But  as  we  do  not 
regard  items  4  and  5  of  the  will  under  consideration  as  devises  of  real  esUite, 
at  least  so  far  as  the  question  raised  here  is  concerned,  we  need  not  consider 
the  effect  of  the  act  of  1858  upon  the  rule  above  referred  to. 

The  ground  upon  which  it  is  contended  that  these  items  are  devises  of  real 
estate  is  that  courts  of  equity  regard  that  as  done  which  ought  to  be  done,  and 
therefore,  where  land  is  directed  by  a  wiU  to  be  sold,  and  converted  into 
money,  these  courts  will  regard  the*  land,  even  before  an  actual  sale,  as  per- 
sonalty;  and,  upon  the  same  principle,  where  money  is  directed  to  be  invested 
in  land,  the  provision  will  be  regarded  as  a  devise  rather  than  as  a  bequest. 
But,  while  this  Is  a  general  principle  upon  which  coui-ts  of  equity  act.  it  is 
not  universally  true;  that  is  to  say,  that  where  money  is  directed  to  be  laid 
out  in  land,  it  will  not,  for  all  purposes,  be  regarded  as  land.  In  Hinton  v. 
Pinke,  1  P.  Wms.  539,  a  money  legacy  was  given,  to  be  laid  out  in  land,  and 
upon  a  deficiency  of  assets  it  was  held  that  this  legacy  should  be  regarded  as 
land  only  for  the  amount  which  should  remain  after  it  had  contributed  its 
proportion  towards  making  up  the  deficiency  in  the  assets.  The  lord  chan- 
cellor said:  '*!  agree  this  £1,500  legacy  shall  be  taken  as  land;  but  what  the 
legacy  is,  or  how  much  is  to  be  laid  out  in  land,  is  the  question;'*  and  it  w<is 
held  that  the  legacy  must  abate.  There  is  a  very  good  reason  for  this.  The 
whole  personal  property  of  the  testator,  which  is  the  primary  fund  for  the 
payment  of  debts,  devolves  upon  the  executor,  and  he  is  responsible  to  the 
creditors  for  the  satisfaction  of  their  demands,  to  the  extent  of  the  entire  per- 
sonal estate,  "without  regard  to  the  testator's  having  by  the  will  directed 
that  a  portion*  of  it  shall  be  applied  to  other  purposes. "  2  Williams'  Ex'rs,  982. 
From  this  follows  the  rule  that  the  assent  of  the  executor*  which  is  presump- 
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tive  evidence  of  a  sufficiency  of  assets,  to  every  legacy,  whether  general  or 
specitic.  is  necessary  in  order  to  perfect  the  legatee's  title.  Until  such  as- 
sent, the  legal  title  to  all  of  the  personalty  is  in  the  executor,  which  he  holds 
in  trust,  first  to  discharge  the  debts,  and  then  to  pay  the  legacies  in  their 
proper  order.  Now,  upon  the  principle  that,  where  money  is  directed  to  be 
laid  out  in  land,  the  thing  given  is  converted  into  the  character  of  that  in 
which  it  is  directed  to  be  invested,  it  is  easy  to  see  that  a  testator  might,  by 
directing  his  entire  personal  property  to  be  invested  in  land,  strip  the  exec 
utor  of  all  means  of  paying  the  debts,  and  thus  force  the  creditors  to  pur- 
sue the  land.  It  seems  to  us,  therefore,  that  where,  as  in  the  present  case, 
a  pecuniary  legacy  is  given,  and  the  same. is  directed  to  be  laid  out  in  land, 
while,  for  some  purposes,  such  a  testamentary  provision  may  be  regarded  as 
a  devise  of  real  estate,  yet  it  cannot  be  so  regarded  for  all  purposes,  and  that 
the  assent  of  the  executor  is  necessary  to  peilect  the  title  of  the  legatee,  and 
that  until  such  assent  the  legacy  constitutes  a  part  of  the  personal  assets  of 
the  testator,  and  as  such  must  be  applied,  as  the  other  personal  estate,  to  the 
payment  of  debts.  It  will  be  observed,  too,  that  in  these  items  4  and  5,  the 
thing  given  is  a  specified  sum  of  money,  and  the  executors  are  charged  with 
a  trust  to  invest  such  money  in  land.  The  testator  does  not  direct  his  exec- 
utors to  purchase  a  certain  piece  of  land,  and  give  that  land  to  the  legatee, 
but  he  gives  a  specified  sum  of  money  to  be  invested  in  land.  Until  the  ex- 
ecutors had  made  provision  for  the  payment  of  all  of  the  debts,  they  would 
have  no  authority  to  divert  any  of  the  fund  in  their  hands  for  that  purpose, 
— the  personal  estate, — even  though  the  testator  may  have  "directed  that  a 
portion  of  it  shall  be  applied  to  other  purposes."  It  seems  to  us,  therefore, 
that  the  circuit  judge  erred  in  holding  that  items  4  and  5  should,  in  this  case, 
be  regarded  as  devises  of  real  estate. 

2.  In  4  Fonbl.  Eq.  376,  377,  it  is  said,  upon  the  authority  of  Sayerv. 
tSayer,  2  Vern.  688:  "  Where  one  devises  to  his  wife  all  his  personal  estate  at 
W.,  this  is  a  specific  legacy,  and  is  as  if  he  had  enumerated  all  the  particulars 
there."  So  in  2  Williams,  Ex*rs,  849,  after  a  statement  that  a  "bequest  of  all 
a  man*s  personal  estate  generally  is  not  specific,"  it  is  Shid:  "But  if  a  man. 
having  personal  property  at  A.  and  elsewhere,  bequeath  all  his  personal  es- 
tate at  A.  to  a  particular  person,  the  legacy  is  specific,  *  ♦  ♦  and  so  is  a 
bequest  of  all  the  testator's  goods  and  chattels  in  a  particular  county."  In 
Pell  V.  Ball,  Speer,  Eq.  84,  it  is  said,  (italics  ours :)  "  Whether  a  legacy  is  spe- 
cific or  not  must  necessarily  depend  upon  the  nature  of  the  thing  referred  to 
and  described  in  the  will.  If  the  thing  be  capable  of  individuality,  as  a  ring 
or  picture,  or  if  it  be  an  assemblage  of  things,  as  a  library  or  cabinet,  or  some- 
thing capable  of  being  separated  by  sensible  distinctions,  as  tlie  property  on  a 
particular  estate,  in  all  such  cases  the  descriptions  in  the  will  set  forth  with 
distinctness  the  subject  of  bequest,  and  make  it  specific.  *  *  *  It  may 
be  safely  affirmed.  I  think,  that  whether  a  bequest  couched  in  general  terms 
is  specific  or  otherwise  depends  on  this:  if  the  things  falling  within  the 
terms,  when  enumerated,  (or  if  they  had  been  enumerated  by  the  testator.) 
are  in  their  nature  specific,  then  the  legacy  is  specific;  otherwise  it  is  not." 
This  language  of  Johnston,  Ch.,  is  referred'to  with  approval  by  Dunkin,  Ch., 
in  his  circuit  decree  in  Godard  v.  Wagrier,  2  Strob.  Eq.  9,  which,  upon  this 
point,  was  adopted  by  the  court  of  appeals.  See,  also,  Brovm  y.  James,  3 
Strob.  Eq.  24.  Indeed,  in  Warley  v.  Warley,  Bailey,  Eq.  397,  Harper,  Ch., 
goes  so  far  as  to  say  that  "a  bequest  of  the  testator's  whole  personal  estate, 
or  of  the  residue  after  specific  legacies  out  of  it,  is  to  be  regarded  as  specific." 
though  the  subsequent  case  of  Henry  v.  Graham,  9  Rich.  Eq.  100,  seems  to 
be  inconsistent  with  that  view.  Under  these  authorities,  we  hold  that  the 
bequest  in  the  second  item  of  the  will  must  be  regarded  as  specific.  The 
things  falling  within  the  terms  of  this  bequest  are  in  their  nature  specific, 
and  susceptible  of  being  enumerated  and  specifically  designated.    It  is  a  be- 
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quest  of  personal  property  on  a  particular  estate,  and  as  such  capable  of  be- 
ing singled  out  and  specifically  delivered. 

Our  next  inquiry  is  as  to  the  character  of  the  bequest  in  item  6.  It  will 
be  observed  that  the  stocks  therein  referred  to  are  not  directly  and  expressly 
disposed  of,  or  given  to  any  one,  but  only  the  dividends  thereon.  There  can 
be  no  doubt,  under  the  authorities  above  cited,  that  if  these  stocks,  and  not 
merely  the  dividends  arising  therefrom,  had  been  directly  and  expressly  given 
to  the  beneliciaries  therein  designated,  the  bequept  would  have  been  specific. 
But  "  where  the  interest  or  produce  of  a  fund  is  bequeathed  to  a  legatee,  or 
in  trust  for  him,  without  any  limitation  as  to  continuance,  the  principal  will 
be  regarded  as  beqiieathed  also.  Thus  an  indefinite  gift  of  the  dividends 
gives  the  absolute  property  of  the  stocks."  2  Williams,  Ex'rs,  864;  Phillips 
V.  Chamherlaine,  4  Ves.  51;  Page  v.  Leapingwell,  18  Ves.  463;  Adamson  v. 
Armitage,  19  Ves.  418;  Earl  v.  Qrim,  I  Johns.  Ch.  494.  Here  the  bequest 
of  the  dividends  was  without  limitation  as  to  continuance;  and,  there  being 
nothing  in  the  will  to  show  that  the  testator  intended  to  make  any  other  dis- 
position of  the  stocks  themselves,  under  the  rule  stated  they  passed  with  the 
dividends,  and,  as  we  have  said,  the  bequest  must  be  regarded  as  specific. 

The  next  question  is  whether  the  bequest  mentioned  in  the  second  item 
numbered  6  can  be  regarded  as  specific.  We  see  nothing  in  the  terms  of  this 
item,  or  in  the  character  of  the  property  there  disposed  of,  which  would  in- 
vest it  with  character  of  a  specific  bequest.  It  is  couched  in  the  most  gen- 
eral terms,  and  the  property  referred  to  is  not  specifically  designated. 

Item  1  is  clearly  a  specific  devise  of  real  estate,  and  cannot,  therefore,  be 
abated  until  first  the  general  legacies,  and  then  the  specific  legacies,  are  ex- 
hausted. Warley  y.Warley,  supra.  It  was  argued,  on  behalf  of  appellants, 
that  there  is  no  priority  as  between  specific  devises  and  specific  Tegacies,  but 
that  when  abatement  becomes  necessary,  they  must  abate  2)ro  rata.  While, 
under  the  view  which  we  take,  this  may  not  become  a  question  of  any  inter- 
est to  the  appellants,  yet,  to  avoid  misconception,  we  desire  to  say  that  we  do 
not  concur  in  that  proposition.  The  rule  is  otherwise.  See  Htdl  y,  Hull, 
3  Rich.  Eq.  65,  recognized  in  Farmer  v.  Spell,  11  Rich.  Eq.  549- 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  modi- 
fied in  accordance  with  the  views  herein  announced,  and  that  the  case  be  re- 
manded to  that  court  for  such  further  proceedings  as  may  be  necessary. 

Simpson,  C.  J.,  and  McOowan,  J.,  concur. 

(28  S.   C.  325)  — — 

Whitesides  V.  Whitesides  et  aL 
{Supreme  Cowrt  of  South  CaroUnck.    March  28, 1888.) 

W1L1.8—C0NRTKUCT10N— Description  of  Devisee. 

A  testator  devised  a  farm  to  one  of  the  sons  of  W., without  specifying  which  son. 
on  condition  that  he  should  live  on  such  farm  and  take  care  of  testator's  mother  and 
sister  until  their  death  or  latter' s  marriage.  One  son,  J.,  did  so  Uve  on  the  farm,  in 
pursuance  of  the  condition,  until  his  death,  and  then  two  other  sons  in  succession 
lived  on  the  farm  until  the  mother's  death,  when  eventually  the  sister  was  left 
alone,  she  having  declined  to  allow  a  fourth  son  to  live  on  the  farm.  Held,  in  an 
action  to  recover  the  farm  hy  J.'s  heir,  that  the  condition  precedent  had  not  been 
suificiently  performed  to  ascertain  the  beneficiary,  and  that  the  devise  was  void  for 
uncertainty. 

Appeal  from  common  pleas  circuit  court  of  York  county;  Nobton,  Judge. 

Action  to  recover  possession  of  land  brought  by  Ruf  us  G.  Whitesides  against 
Thomas  Whitesides,  Joseph  M.  Whitesides,  Margaret  McGill,  John  B.White- 
s'des  and  others.  Judgment  for  John  B.  Whitesides  and  'others,  and  Ruf  us 
G.  Whitesides,  Thomas  Whitesides,  Joseph  M.  Whitesides,  and  Margaret  Mc- 
Gill appeal. 

C.  E,  Spencer  axid  J.  C.  Chambers,  tor  appellants.  Wilson  d^  Wilson,  for 
respondents-. 
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McIvER,  J.  The  controversy  raised  by  this  appeal  arises  out  of  the  con- 
struction and  effect  of  the  following  clause  in  the  will  of  John  Brown,  de- 
ceased: "It  is  my  will  and  desire  that  my  mother  and  sister,  Tirza,  should 
live  together  on  the  farm  so  long  as  my  mother  lives,  and  my  sister  remains 
unmarried.  It  is  also  my  will  and  desire  that  one  of  Thomas  Whitesldes* 
sons — my  brother-in-law's  sons — should  live  on  the  farm  with,  and  take  care 
of  my  mother  and  sister,  and  for  which  care  and  trouble  I  will  and  bequeath 
to  him  the  aforesaid  land  or  farm,  at  my  mother's  death,  or  sisler  Tirza's  re- 
ntoval.  I  also  will  and  bequeath,  after  my  just  debts  are  paid,  that  all  my 
movable  property  remain  on  the  farm  for  the  support  of  my  mother  and  sister, 
and  then  go  to  Thomas  Whitesides'  son,  who  has  lived  and  taken  care  of  my 
mother  and  sister,  after  my  mother's  death,  or  the  removal  of  my  sister  Tirza. 
I  also  will  and  bequeath  to  my  sister  Tirza,  at  her  removal,  or  at  my  mother's 
death,  a  good  horse,  saddle,  and  bridle,  to  be  worth  eighty  dollars,  In  addition 
to  her  support  from  the  farm."  Testator's  mother  and  his  sister  Tirza  con- 
tinued to  live  on  the  land  in  controversy  designated  in  the  will  as  "the  farm," 
until  their  deaths,  respectively, — the  former  in  1864,  and  the  latter  in  1886. 
John  VVTiitesides,  one  of  the  sons  of  testator's  brother-in-law,  Thomas  White- 
aides,  went  on  the  place  to  live,  and  seems  to  have  taken  care  of  the  old  ladies 
until  1855,  when  he  died  intestate  and  unmarried.  After  this  two  of  the 
other  sons  of  said  Thomas  Whitesides, — first  William,  until  he  moved  to  Ar- 
kansas, and  then  Calvin,  until  he  went  into  the  army,  where  he  died  in  1864. 
— went  on  the  place  and  seem  to  have  taken  care  of  testator's  mother  until 
hei;  death.  After  her  death,  Tirza  was  left  there  alone,  that  is,  without  any 
white  person,  except  a  Mrs.  Berry,  who  at  the  request  of  Tirza,  went  to  live 
with  her,  and  after  the  death  of  Mrs.  Berry,  she  lived  there  alone  until  her 
death  in  1886,  though  there  was  some  testimony  that  Thomas  Whitesides,  who 
was  the  executor  of  testator's  will,  offered  to  send  another  son,  Joseph,  to 
live  with  her,  which  proposition  seems  to  have  been  declined  by  Tirza  on  ac- 
count of  the  intemperate  habits  of  Joseph.  The  plaintiff,  and  those  of  the  de- 
fendants who  are  named  as  appellants,  claim  this  land  as  heirs  at  law  of  John 
Whitesides,  upon  the  ground  that  he  had  performed  the  condition  as  far  as  it 
was  possible  for  him  to  do,  and  that,  when  further  performance  was  pre- 
vented by  his  death,  his  heirs  continued  to  comply  with  the  condition  until  it 
was  waived  by  Tirza.  This  claim  is  resisted  by  the  other  defendants,  who, 
as  heirs  at  law  of  the  testator,  insist  that  the  devise  was  void  for  unceitainty, 
or  at  least  the  devise,  being  upon  a  condition  precedent  which  was  never  com- 
plied with,  failed,  and  the  land  descended  to  the  heirs  of  testator  as  property 
of  which  he  died  intestate.  The  circuit  Judge  held  that  a  devise  to  one  of 
the  sons  of  Thomas  Whitesides,  when  he  had  several  sons,  was  void  for  un- 
certainty;  and  that  as  no  one  of  the  sons  of  Thomas  Whitesides  hiid  performed 
the  condition,  which  alone  would  remove  the  uncertainty,  the  devise  failed 
for  uncertainty.  He  also  held  that  the  condition  was  precedent,  and,  not  hav- 
ing been  performed,  the  estate  never  vested.  He  further  held  that  the  con- 
dition could  not  be  performed  for  the  beneflt  of  John's  estate  by  his  heirs; 
but,  even  assuming  that  it  could,  he  found  as  matter  of  fact  that  the  condi- 
tion was  not  fully  performed  by  the  heirs,  and  that  its  further  performance, 
after  the  death  of  testator's  mother,  was  not  waived  by  his  sister  Tirza.  He 
therefore  rendered  judgment  "that  the  devise  of  the  land  described  in  the 
pleadings,  as  attempted  in  the  will  of  John  Brown,  deceased,  is  void  for  un- 
certainty, and  for  failure  to  perform  the  condition  precedent  annexed  thereto. " 
From  this  judgment  the  plaintiff,  together  with  such  of  the  defendants  as  are 
designated  as  appellants,  appeal  upon  the  several  grounds  set  out  in  the  record, 
in  which  each  one  of  the  rulings  of  law  and  findings  of  fact  by  the  circuit 
judge  are  contested. 

There  can  be  no  doubt  that  a  devise  to  one  of  the  sons  of  J.  S.,  he  having 
several  sons,  would  be  void  for  uncertainty.     1  Jarm.  Wills,  322.    So  that,  if 
v.5s.E.no.lO — 52 
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this  were  simply  a  devise  to  one  of  the  sons  of  Thomas  Whitesides,  with  noth- 
ing more,  there  could  be  no  question,  as  the  conceded  fact  is  that  Thomas 
Wliitesides  had  several  sons.  But  it  is  contended  that  this  uncertainty  is  re- 
moved by  the  additional  words  in  the  devise,  which  are  sufficient  to  designate 
which  one  of  the  sons  the  testator  intended  as  the  specific  object  of  his  bounty. 
Granting  this  to  be  so,  and  that  the  testator  intended  to  designate  as  the  par- 
ticular object  of  his  bounty  that  one  of  the  sons  who  should  comply  with  the 
condition  prescribed,  it  would  still  be  necessary,  in  order  to  remove  the  un- 
certainty, to  show  such  compliance.  The  fundamental  inquiry,  then,  seems 
to  be  as  to  the  fact  whether  the  uncertainty  in  the  object  of  the  devise  has 
been  removed  by  showing  a  compliance  with  the  prescribed  condition.  Upon 
this  question  of  fact  the  finding  of  the  circuit  judge  is  adverse  to  the  appel- 
lants, and,  under  our  well-settled  rule,  will  not  be  interfered  with,  unless 
without  any  testimony  to  sustain  it,  or  manifest  error  be  shown.  We  have 
examined  the  testimony  carefully,  and  our  examination,  so  far  from  leading 
us  to  the  conclusion  that  the  finding  is  against  the  manifest  weight  of  the  evi- 
dence, rather  inclines  us  to  adopt  the  view  taken  by  the  circuit  judge.  This, 
then,  is  conclusive  of  the  case;  for  the  only  fact  which  could  remove 'the  un- 
certainty as  to  the  object  of  the  testator's  bounty  not  having  been  established, 
the  devise  must  necessarily  be  regarded  as  void  for  uncertainty.  It  is  quite 
clear  from  the  whole  tenor  of  this  clause  of  the  will  that  the  testator's  primary 
object  was  to  secure  thereby  a  proper  provision  for  the  support  of  his  moth^ 
and  sister.  He  manifestly  had  no  choice  among  the  sevend  sons  of  Thomas 
Whitesides,  and  therefore,  as  the  best  mode  of  securing  the  accomplishment 
of  Ms  primary  purpose,  his  bounty  was  offered  to  that  one  of  the  sons  Who 
should  carry  out  his  principal  object;  and  as  the  evidence  fails  to  show  that 
any  one  of  them  has  done  this,  the  uncertainty  as  to  the  secondary  object  of 
bounty  still  remains.  It  will  be  observed  that  this  is  not  the  case  of  a  devise 
to  some  specified  person,  upon  condition,  in  which  the  question  whether  the 
condition  is  precedent  or  subsequent  is  oftentimes  difiicult  to  determine,  but 
it  is  a  case  of  a  devise  to  an  unascertained  or  uncertain  person,  where  the  un- 
certainty can  only  be  removed  by  a  compliance  with  the  condition  prescribed; 
so  that  here  the  condition  is  necessarily  precedent.  No  one  of  the  sons  of 
Thomas  Whitesides  can  claim  under  this  devise  until  he  has  complied  with 
the  prescribed  condition,  for  in  that  way  alone  has  the  testator  designated 
which  one  of  the  sons  was  to  take. 

Under  this  view  the  other  questions  presented  by  the  grounds  of  appeal  can- 
not arise,  and  need  not,  therefore,  be  considered.  The  judgment  of  this  court 
is  that  the  judgment  of  the  circuit  court  be  affirmed. 

Simpson,  0.  J.,  and  MoGowan,  J.,  concur. 

(28  S.  C.  331) 

Carr  V,  Hanckel  et  al. 
(Supreme  Court  of  South  Carolina,    March  28, 18S8.) 
1.  Wills— Rights  of  Devisees— Release— Estoppel. 

A  testatrix  devised  all  her  real  and  personal  estate  to  trustees  in  trust  for  her  grand 
daughter  for  life^  with  remainder  to  her  issue  for  life,  with  remainder  to  the  chil- 
dren of  such  issue  who  should  attain  a  certain  age  in  fee,  and  on  the  event  of  death 
of  such  issue  before  estate  vesting,  to  the  plaintiff's  ancestor  in  fee.  The  grand- 
daughter died  unmarried,  and  c^evised  the  entire  estate  to  S.  and  E.,— a  moietv  to 
each.  Plaintiff  obtained  an  assignment  of  S.'s  moiety,  and  then  executed  a  release 
to  the  trustee,  and  to  the  said  S.  and  E.,  of  all  the  estate  and  interest  that  she  had, 
or  ever  may  have,  under  the  will  of  the  testatrix.  Plaintiff  subsequently  obtainea 
the  whole  estate  and  interest  in  the  property,  as  grantee  of  the  heir  at  law  of  tes- 
tatrix. Held,  that  bv  executing  the  release  aforesaid,  no  evidence  being  adduced 
that  same  had  been  obtained  by  fraud,  or  under  a  mist^e  of  fact  or  law,  she  was 
estopped  from  asserting  her  title  to  the  whole  estate,  and  was  entitled  only  to  the 
moiety  assigned  to  her  oy  S. 
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9.  Judombnt—Opeiiation  and  Efpect— Rbs  Adjudicata. 

Where  an  action  has  been  tried  and  decided,  and  no  appeal  taken,  as  between 
the  parties  thereto  and  their  privies,  the  conclusions  arrived  at  bj  the  trial  judge 
must  be  taken  as  res  ad^iicHeata. 

Appeal  from  common  pleas  circuit  court  of  Charleston  county;  Hudson, 
Judge. 

Action  by  Sarah  E.  Carr  against  Thomas  M.  Hanckel,  trustee,  and  Eugenia 
W.  Smith,  for  an  accounting  and  for  quiet  possession.  Partial  judgment  for 
plaintiff.     Plaintiff*  appeals. 

JSimonton  <&  Barker^  for  appellant.    Hayne  i&  Ficken,  for  respondents. 

Simpson,  C.  J.  Mrs.  Sarah  Waring,  late  of  Georgetown,  S.  C,  died  about 
May  6, 1838,  leaving  her  whole  estate,  real  and  personal,  to  certain  trustees  in 
trust  for  her  granddaughter,  Emma  S.  Smith,  for  life;  and,  immediately  after 
her  death,  in  "trust  for  the  sole  and  separate  benefit  and  behoof  of  any  child 
or  children  of  her  (my  said  granddaughter)  who  may  survive  her,  and  during 
the  term  of  his,  her,  or  their  natural  life,  respectively,  to  have,  take,  and  re- 
ceive the  income  of  my  estate,  both  real  and  personal.  And  from  and  imme- 
diately after  the  death  of  the  said  child  or  children  of  my  said  granddaughter, 
then  in  trust  to,  and  for  the  sole  and  separate  benefit  and  behoof  of,  such  is- 
sue of  the  said  child  or  children  of  my  granddaughter  as  shall  attain  the  age 
of  twenty-one,  if  males,  or  eighteen,  if  females,  freed  and  discharged  of  all 
further  trusts  to  him,  her,  or  them,  his,  her,  or  their  heirs  forever,  share  and 
'share  alike,"  et<5.  And,  further,  "should  my  granddaughter  die  without 
leaving  issue;  or  if  she  has  issue,  and  that  issue  should  die  without  leaving 
issue;  or  if  there  be  issue  thereof,  and  that  issiie  die  before  he  or  she  or  they 
attain  the  age  of  twenty-one,  if  males,  and  eighteen,  if  females,  so  that  the 
trust  estate  created  above  should  terminate  before  it  becomes  absolutely 
vested;  then,  in  that  event,  I  will  and  bequeath  all  my  estate,  both  real  and 
personal,  to  my  friend  and  relative,  Mary  Allston  Carr,  her  and  heirs  for- 
ever." The  trustees  appointed  by  the  will  of  Mrs.  Waring  having  died,  the 
defendant,  Thomas  Hanckel,  was  subsequently  appointed,  in  the  place  of  the 
late  Hon.  R.  F.  W.  Allston,  the  survivor  of  those  appointed  under  said  will. 
During  the  life-time  of  Emma  S.  Smith,  since  deceased,  (the  granddaughter 
above,)  she  laid  claim  to  the  absolute  estate  in  fee  of  the  entire  property  de- 
vised and  bequeathed  as  above  by  Mrs.  Waring,  and  in  1845  a  suit  was  insti- 
tuted by  her  in  the  court  of  equity  against  the  executors  and  trustees  afore- 
said, and  Mary  A.  Carr,  to  establish  her  rights  as  claimed  therein.  This  case 
was  heard  by  Chancellor  David  Johnson,  who  decreed  as  follows:  "The 
prayer  of  the  bill  that  the  complainant  should  have  immediate  possession  and 
use  of  the  estates  is  founded  on  the  assumption  that,  under  the  dispositions 
of  the  will,  all  the  limitations  over  are  void,  and  that  she  is  entitled  to  an  ab- 
solute estate  in  them.  It  is  not  denied  that  the  limitations  over  to  her  chil- 
dren, standing  alone,  would  be  good,  but  that  the  limitation  over  to  the  grand- 
children of  her  granddaughter  is  void;  and  it  is  insisted  that,  being  void,  all 
the  limitations  fail.  Morris  v.  Ludlam,  2  H.  Bl.  362;  LowtJier  v.  RaWt  2 
Brown  Pari.  Cas.  453;  Reech  v.  Kenriegal,  1  Ves.  Sr.  124,  have  been  referred 
to  in  support  of  this  position,  and  I  assume  for  the  present  that  the  limitation 
over  to  grandchildren  is  void.  On  examination  of  these  cases  it  will  be  found 
that  the  rule  laid  down  is  not  that  a  prior  good  limitation  is  void  because  it 
is  followed  by  one  that  is  bad,  but  that  a  good  limitation  over,  alter  one  that 
is  void,  cannot  take  effect,  for  the  obvious  reason  that  the  subsequent  valid 
limitations  are  void  because  they  are  dependent  on  the  precf'ding  limitations 
that  cannot  take  effect.  The  rules  in  regard  to  limitations  over,  as  applicable 
to  the  case  under  consideration,  are  too  familiar  to  require  illustration.  •  The 
number  of  limitations  over  is  immaterial;  all,  however,  are  void,  which  must 
not  necessarily, — not  probably, — take  effect  within  lives  in  being  and  twenty- 
one  years,  and  the  ordinary  period  of  gestation  thereafter.    2  Fearne,  liem. 
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20;  Touaaaint  v.  Martinnant,  2  Term  R.  100.  According  to  this  rule,  the 
limitations  over  to  such  children  as  the  complainant  might  have  who  survived 
her  is  good,  because  that  must  take  effect  immediately  on  her  death;  but  not 
so  with  regard  to  the  limitation  over  to  their  children,  for  they,  the  children 
on  whose  life  this  limitation  depends,  are  not  in  being,  and  the  event  of  their 
death,  which  may  or  may  not,  but  (will)  not  necessarily,  happen  in  the  life- 
time of  the  complainant,  and  the  ordinary  period  thereafter.  It  is  therefore 
void.  The  estate  is  given  to  the  complainant  for  life  only,  and  after  her  death 
to  her  children  for  life  only,  and  they  can  take  no  more.  '  All  the  subsequent 
limitations  are  void,  and  upon  complainant's  death  without  issue  it  reverts. 
If  she  have  children  they  are  entitled  to  take  for  life;  but  upon  their  death, 
whether  they  have  issue  or  not,  it  reverts  to  the  right  heirs  of  the  testatrix. 
And,  at  the  hearing,  the  question  whether  the  complainant  was  not  entitled 
to  the  possession  of  the  estate,  being  now  the  nearest  of  kin  and  heir,  and 
entitled  to  the  reversion,  suggested  itself  to  my  mind.  But  there  is  nothing 
in  il.  It  is  the  mere  possibility  of  a  reversion,  and  not  an  estate.  Adaim  v. 
Chaplin,  1  Hill  Eq.  277,  278.  Those  who  are  in  being  at  the  time  the  re- 
version happens,  and  who  stand  in  the  relation  of  heirs  to  the  testatrix,  will 
be  entitled  to  the  estate;  the  complainant  never  can,  because  the  estate  can- 
not Teveil;  until  after  her  death,  nor  can  her  children  for  the  same  reason;  her 
grandchildren  may.  If  there  be  any  heirs  lineal  descendants  of  the  testatrix 
they  would  be  entitled  to  take  in  exclusion  of  collaterals.  As  the  tenant  for 
life,  the  complainant  Is  entitled  to  an  account  of  the  estate,  to  ascei-tain  of 
what  it  consists,  in  what  manner  the  funds  are  secured,  and  how  its  affairs 
have  been  conducted;  and  an  order  for  such  account  hiis  already  been  made.'' 
From  this  decree  there  was  no  appeal.  Some  time  after  this  decree.  Emma  S. 
Smith  departed  this  life,  to-wit,  in  1879,  leaving  a  will  in  which  she  devised 
and  bequeathed  the  property  above  mentioned  to  her  aunt,  Sarah  Laura 
Lance,  and  to  Eugenia  W.  Smith, — one  moiety  to  each.  At  the  death  of 
Emma  S.  Smith,  the  life-tenant,  Sarah  B.  Gaillard,  wife  of  Sexti^s  T.  Gaillard, 
was  the  sole  heir  of  the  testatrix,  Mrs.  Waring.  Sarah  Gaillard  died  in  1881, 
leaving  of  force  a  will  in  which  she  gave  ail  of  her  estate  to  her  husband,  who 
in  December,  1881,  by  deed  conveyed  and  assigned  to  the  plaintiff,  Sarah  £. 
Carr,  all  the  share,  interest,  and  estate  to  which  his  said  wife  became  entitled 
under  the  will  of  Mrs.  Waring,  and  to  which  he  became  entitled  by  the  will 
of  his  wife.  Before  the  death  of  Mrs.  Gaillard,  in  1879,  Mrs.  Sarah  Laura 
Lance  had  by  deed  conveyed  to  the  plaintiff,  Sarah  E.  Carr,  all  her  right  and 
title  to  the  stock,  bonds,  and  all  other  property  belonging  to  the  trust  estate 
created  by  the  will  of  Mrs.  Waring  now  (then)  in  the  hands  of  Thomsis  M. 
Hanckel,  trustee,  as  had  been  bequeathed  and  given  to  her  by  the  will  of  her 
niece,  Emma  S.  Smith,  deceased.  On  the  11th  of  March,  1880,  Thomas  M. 
Hanckel,  trustee,  exhibited  a  statement  of  certiiin  securities  forming  a  piirt 
of  the  trust  estate  of  Mrs.  Waring  in  his  hands,  one-half  of  which  he  trans- 
ferred to  the  plaintiff,  by  the  direction  of  Mrs.  Lance.  On  the  29th  March, 
1880,  the  plaintiff,  Sarah  E.  Carr,  executed  a  release,  under  seal,  to  Thomas 
M.  Hanckel,  reciting  that  it  was  for  a  valuable  consideration,  and  releasing 
to  Sarah  Laura  Lance  and  Eugenia  W.  Smith  all  her  right,  etc.,  whether  in 
law  or  equity,  which  she  then  had,  or  may  have  ever  had,  in  the  estate  of  the 
late  Mrs.  Waring  under  her  will,  and  authorized  Thomas  M.  Hanckel,  trus- 
tee, to  pay  over  the  trust  funds  in  his  hands  to  the  said  Mi*s.  Lance  and 
Eugenia  W.  Smith,  in  pui-suance  of  the  direction  of  the  will  of  Emma  S. 
Smith,  deceased.  Sarali  E.  Carr,  the  plaintiff,  is  the  daughter  and  sole  heir 
of  Mary  AUston  Carr,  deceased,  to  whom  Mrs.  Waring,  testatrix,  devised  the 
estate  in  the  event  thai  the  "trust  estate  created  by  ber  terminated  l)efore  il 
became  absolutely  vested. 

Under  the  above  state  of  facts,  the  action  below  was  instituted  by  the 
plaintiff,  Sarah  E.  Carr,  in  which  she  claims  the  property  in  question,  as 
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daughter  aud  sole  heir  of  Mary  Allaton  Garr,  as  grantee  and  assignee  of  Mrs. 
Si\rah  6.  Gaillard,  through  her  husband,  SextusT.  Gaillard,  and  as  assignee  of 
Mrs.  Sarah  L.  Lance.  She  claims  whatever  interest  either  of  these  parties  may 
have  had  in  said  property.  Mr.  Hanckel,  the  trustee,  answered,  alleging  that 
he  had  accounted  to  the  plaintiff  for  the  moiety,  or  half  part,  of  the  trust  es- 
tate assigned  to  her  by  Mrs.  Lance,  with  the  exception  of  certain  stock  of  the 
state  of  South  Carolina  for  $200,  a  mortgage  of  Alfred  Trenholm  for  S500, 
and  36  shares  of  old  unconsolidated  stock  of  the  bank  of  Charleston ;  and  he 
submitted  that  he  was  not  bound  to  account  to  plaintiff  until  she  had  estab- 
lished her  right  to  a  further  accounting.  Eugenia  W.  Smith  answered,  deny- 
ing that  plaintiff  had  any  interest  in  the  estate  except  such  as  she  may  have 
obtained  by  the  assignment  and  release  to  her,  by  Mrs.  Sarah  L.  Lance,  of  the 
moiety  bequeathed  to  her  by  Emma  S.  Smith.  The  axse  was  referred  to  Miis- 
ter  Sass,  who  found  the  facts,  substan tiddly,  as  stated  above.  And  as  mat- 
ters of  law  he  found  (1)  that  the  question  of  the  proper  construction  of  the 
will  of  Mi-s.  Sarah  Waring  was  not  res  adjiidicata,  as  to  the  parties  to  this 
suit,  by  the  decree  of  Chancellor  Joui^son,  in  Smith  v.  Waterman',  (2)  thaf 
the  devise  to  Mary  AJIston  Carr  in  said  will  was  not  void  for  remoteness,  etc., 
but  that  it  was  a  valid  contingent  remainder;  (3)  that  the  plaintiff,  as  the 
daughter  and  sole  heir  of  Mary  AUston  Carr,  was  at  the  death  of  Emma  S. 
Smith,  entitled  to  the  whole  estate,  and  that  she  was  not  estopped  by  her  settle- 
ment with  Hanckel,  the  trustee,  the  same  having  been  made  under  a  m  istake  in 
law.  from  which  equity  would  relieve.  The  case  then  came  before  his  honor. 
Judge  Hudson,  upon  the  report  of  the  master,  with  exceptions,  who  overruled 
the  conclusions  of  law  of  the  master,  and  adjudged  that  the  plaintiff  was  not 
entitled  to  take  under  the  will  of  Sarah  Waring,  either  as  next  of  kin  to  Mary 
AJIston  Carr,  or  as  grantee  of  Sextus  T.  Gaillard,  but  was  entitled  to  share 
with  Eugenia  W.  Smith  one-half  of  the  property  still  in  the  hands  of  Thomas 
M.  HanckeL  trustee,  being  what  remained,  after  settlement  in  1880,  with  her 
and  Eugenia  W.  Smith;  with  leave  to  have  a  reference,  if  desired,  to  ascertain 
this  balance,  ordering  the  plaintiff  to  pay  the  costs,  because  her  right  to  said 
settlement  had  not  been  denied  her.  His  honor's  decree  was  based  princi- 
pally upon  the  fact  that  whatever  might  have  been  the  real  interest  of  the 
plaintiff, — whether  she  derived  it  through  the  assignment  of  Sextus  T.  Gail- 
lard»  or  as  heir  at  law  of  her  mother,  Mrs.  Mary  AUston  Carr, — the  plaintiff 
was  estopped  from  daiming  said  interests  by  her  acceptance  of  the  assign- 
ment of  Mrs.  Lance  of  one  moiety  of  the  estate,  which  she  (Mrs.  Lance)  ob- 
tained through  the  will  of  Emma  S.  Smith,  his  honor  holding  that  this  ac- 
ceptance was  a  recognition  of  the  title  of  the  said  Emma  S.  Smith  as  against 
her  own  title.  And,  further,  his  honor  held  that  the  settlement  made  by 
Hanckel,  the  trustee,  with  the  plaintiff  in  1880,  and  the  release  of  the  plain- 
tiff then  made,  of  all  her  interest  under  the  will  of  Mrs.  Waring  to  Mrs. 
Lance  and  Eugenia  W.  Smith,  was  the  compromise  of  a  doubtful  right,  and 
therefore  conclusive  upon  the  plaintiff;  and  that  her  right  to  the  property,  iis 
heir  of  Mrs.  Mary  Allston  Carr,  or  as  grantee  of  SextusT.  Gaillard,  only  went 
to  the  benefit  and  advantage  of  her  assignees,  Mrs.  Lance  and  Eugenia  W. 
Smith.  The  correctness  of  this  adjudication  is  now  before  us  upon  appeal  of 
plaintiff. 

The  first,  and  perhaps  the  most  important  question,  is  the  effect  of  the  de- 
cree of  Chancellor  David  Johnson  in  1845,  in  the  case  of  timith  v.  Water- 
man, upon  the  rights  and  interests  of  the  parties  now  before  the  court.  It 
"Will  be  conceded,  we  suppose,  that  this  decree, — whether  right  or  wrong  in  the 
principles  of  law  there  laid  down,  and  applied  to  the  parties  then  before  the 
court,  yet,  there  being  no  appeal  therefrom, — was  the  law  of  that  case  as  to  the 
rights  of  the  parties  adjudicated,  and  of  their  privies,  in  so  far,  at  lea^^t,  as 
the  announcement  of  any  principle  of  law  then  made  was  necessary  to  the 
questions  at   issue  between  said  parties.    Such  being  the  fact,  it  becomes 
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wholJy  unnecessary  no  at  to  examine  into  the  correctness  of  the  learned  clian- 
cellor's  ruling  in  said  case.  We  are  only  concerned  with  the  question,  what 
did  he  rule?  Upon  this  question  there  does  not  seem  to  be  any  doubt  as  to 
rights  of  Emma  S.  Smith  under  the  will  of  Mrs.  Sarah  Waring.  The  decree 
is  very  clear  in  its  adjudication — Firsts  that  Emma  S.  Smith  took  only  a  life- 
estate  under  said  will;  and,  second^  that  she  could  not  take  the  revei*sion  as 
heir  at  law  of  Mrs.  Waring.  So  holding,  the  judgment  of  the  court  was 
that  Emma  S.  Smith,  while  entitled  as  life-tenant  to  an  accounting  for  the 
purpose  of  ascertaining  of  what  the  estate  consisted,  etc.,  was  not  entitled 
to  the  estate  in  fee,  as  she  claimed..  In  the  opinion,  the  distinguished  chan- 
cellor also  held,  incidentally,  that  the  limitation  to  Mrs.  Mary  Allston  Carr 
in  the  event  that  the  estate  never  vested  in  those  mentioned  in  the  w^ill  to  take 
after  the  life-estate  of  Emma  8.  Smith  was  void,  and  also  that  the  heir  at  law 
in  being  at  the  termination  of  the  life-estate  of  Emma  S.  Smith  would  take 
the  reversion.  Emma  S.  Smith  and  Mary  Allston  CaiT  were  both  parties  to 
that  proceeding,  and,  whatever  may  be  the  case  as  to  Mary  Allston  Carr  and 
•her  privies,  there  can  be  no  doubt  that  Emma  S.  Smith  and  her  privies  were 
conclusively  bound  by  the  judgment  pronounced,  the  said  proceeding  having 
been  instituted  by  the  said  Emma  S.  Smith  to  settle  and  determine  her  rights 
under  the  wijl  of  Mrs.  Waring,  and  there  being  no  appeal  therefrom.  So  that 
it  must  be  concluded  that  the  will  of  Emma  S.  Smith  subsequently  made  to 
the  extent  of  attempting  to  bequeath  and  devise  the  estate  of  Mrs.  Waring  to 
Mrs.  Lance  and  Eugenia  W.  Smith, — one  moiety  to  each, — was  a  nullity. 
There  is  some  doubt  as  to  the  effect  of  this  decree  on  the  rights  of  Mrs.  Mary 
Allston  Carr  and  her  privies.  She  was  a  party  defendant  to  the  case,  it  is 
true,  made  so  by  Emma  S.  Smith,  because,  doubtless,  she  knew  that  her  claim 
was  in  conflict  with  the  claim  which  Mrs.  Mary  Allston  Carr  might  set  up; 
but  we  do  not  see  clearly  that  the  adjudication  of  the  claim  of  Mrs.  Mary  All- 
ston Carr  was  absolutely  necessary  to  the  adjudication  of  the  rights  of  Emma 
S.  Smith.  But,  be  that  as  it  may,  Emma  S.  Smith  having  been  eliminated, 
the  whole  estate  at  her  death  went  over  either  to  Mary  Allston  Carr,  or  to  Mrs. 
Gaillard,  as  sole  heir  of  Mrs.  Waring,  the  interests  and  rights  of  both  of  whom 
subsequently  become  vested  in  the  plaintiff.  The  important  question  now  is, 
has  she  forfeited  this  right,  or  rather  has  she  parted  with  it,  so  as  to  preclude 
her  present  claim.  It  is  urged,  first,  that  having  accepted  an  assignment 
from  Mrs.  Lance  of  one  moiety  of  the  estate,  bequeathed  to  Mrs.  Lance  by 
Emma  S.  Smith,  that  she  thereby  recognized  the  right  of  Emma  S.  Smith  to 
deal  with  the  estate,  and  that  she  is  estopped  now  from  contesting  said  right. 
We  do  not  think  that  this  acceptance  amounts  to  such  an  estop j  el.  Mrs. 
Lance  was  not  put  in  any  worse  condition  thereby.  Sha  was  not  misled  to 
her  prejudice.  Nor  were  her  rights  in  any  way  endangered.  Even  suppos- 
ing that  the  plaintiff  was  fully  cognizant  of  her  own  rights,  there  could  be  no 
reason  why  she  should  not  have  accepted  the  assignment  of  Mrs.  Lance  as  to 
one-half  of  the  estate.  The  transaction  settled,  at  leiist  to  that  extent,  the 
opposing  claims  of  Mrs.  Lance,  and  removed  a  possible  litigant. 

It  is  urged  again,  and  this  is  the  serious  obstacle  in  the  way  of  the  plain- 
tiff, that  her  settlement  with  Hanckel,  the  trustee  in  1880,  and  her  release  at  the 
same  time  to  Mrs.  Lance  and  to  Eugenia  W.  Smith  of  all  the  interest  that  she 
then  had,  or  may  have  ever  had,  under  the  will  of  Mrs.  Waring,  estops  her. 
If  she  was  entitled  to  the  estate  as  heir  at  law  of  Mary  Allston  Carr  at  all', 
she  was  entitled  to  it  at  the  time  of  this  settlement;  and  if  that  release  was  a 
valid  release,  her  assignment  therein  carried  all  of  her  interests.  True,  at 
that  time  she  had  not  become  the  grantee  of  Sextus  T.  Gaillard,  of  the  right 
and  interests  of  his  wife,  as  heir  at  law  of  Mrs.  Waring  at  the  death  of  Emma 
S.  Smith.  But  she  afterwards  became  such  grantee,  and,  under  the  familiar 
rule,  her  assignment  to  Mrs.  Lance  and  Eugenia  W.  Smith  made  before  would 
have  become  perfected,  securing  to  said  parties  the  entire  interest  of  the  plain- 
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tiff,  provided*  always,  that  said  assignment  was  not  invalid  for  some  other 
reason.  Now  the  vital  question  is,  can  we  hold  said  assignment  to  be  in- 
valid? His  honor  held  it  valid,  as  the  result  of  a  compromise  of  a  doubtful 
right.  The  testimony  as  reported  in  the  case  is  very  meager,  and,  while  we 
are  not  prepared  to  say  positively  that  said  testimony  fully  sustains  his  honor's 
conclusion,  yet.  aside  from  that,  what  is  there  in  the  case  that  would  war- 
rant this  court  in  this  appeal  to  hold  that  said  assignment  was  void  ?  It  is 
under  seal,  seems  to  have  been  deliberately  executed.  There  is  no  charge,  in 
tlie  pleading,  of  fraud,  undue  advantage,  imposition,  mistake  either  of  fact 
or  of  law.  No  direct  effort  has  been  made  to  annul  it.  The  attack  upon  it 
here  has  been  collateral,  and  made  in  the  argument  of  counsel  more  than  else- 
where. The  only  direct  evidence  about  it  in  the  case  is  what  Mr.  Lessene 
said,  to-wit:  That  he  was  the  attorney  of  the  plaintiff,  and  he  advised  her  to 
accept  the  settlement  proposed,  and  that  Mr.  Hanckel  wrote  the  release,  which 
plaintiff  signed  under  his  advice.  Parties  have  the  right  to  assign  their  in- 
terests in  any  matter,  if  they  SLvesui  juris,  and  are  npt  imposed  upon,  and  are 
jicting  with  knowledge,  and  free  from  such  mistake  as  may  give  rise  to  equi- 
table relief.  And,  when  they  make  an  assignment,  it  is  presumed  to  be  valid 
until  it  is  assailed  for  sufficient  cause,  and  the  grounds  of  attack  sustained  by 
testimony.  We  have  nothing  before  us  in  refepence  to  this  assignment  and 
release,  except  that  it  was  executed,  and  that  it  was  so  executed  under  the  ad- 
vice of  plaintiff's  attorney,  and  that  it  was  prepared  by  Mr.  Hanckel,  after  an 
exhibition  of  the  assets  in  his  hands  as  trustee.  Now,  whether  it  was  intended 
as  a  compromise  of  a  doubtful  right  or  not,  as  held  by  his  honor,  makes  no 
difference,  because,  even  if  his  honor  was  mistaken,  there  are  no  facts  in  the 
case  which  would  then  defeat  it.  In  the  absence  of  all  testimony  we  cannot 
assume  that  the  plaintiff  was  acting  either  under  a  mistake  of  fact  or  of  law, 
or  that  any  other  cause  sufficient  to  invalidate  said  release  was  present,  influ- 
encing and  controlling  her.  Such  being  the  result  of  our  examination  of  the 
ease,  we  conclude  that  the  plaintiff  must  content  herself  here  with  the  moiety 
of  the  estate  adjudged  to  her  in  the  circuit  decree,  and  as  there  is  a  portion 
thereof  yet  behind,  for  the  ascertainment  of  which  the  judgment  below  pro- 
vided she  is  entitled  to  a  reference,  to  the  end  of  said  ascertainment,  and  the 
relief  necessarily  incident  thereto. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit  court,  re- 
taining the  complaint,  and  giving  leave  for  the  reference  suggested,  be  af- 
firmed. 

McIVKR  and  McGowan,  JJ.,  concur. 

(28  S.  C.  346) 


PiNCKNEY  V.  INGLESBY  et  ol. 
{Supreme  Cov/rt  of  South  Carolina.    March  28, 1888.) 
Sale— Consent  of  Joint  Owners— Revocation. 

A  trustee  authorized  to  seU  property  with  the  consent  of  all  the  joint  owners  sold 
the  same,  the  consent  of  one  of  the  owners  being  given  by  his  agent,  who  also  pur- 
chased the  property  in  his  own  name  at  the  sale;  whereupon  plaintiff,  another  of 
the  owners,  on  discovering  that  such  agent  was  the  purchaser,  and  before  the  prin- 
cipal had  assented  thereto,  withdrew  his  consent.  Held,  that  the  sale  was  not 
binding  upon  any  of  the  owners  until  the  consent  so  given  by  the  agent  had  been 
ratified  by  his  principal,  and  plaintiff  might  withdraw  his  consent  at  any  time  bo- 
fore  such  ratification* 

Appeal  from  common  pleas  circuit  court  of  Charleston  county;  Hudson, 
Judge. 

Hayne  t&  FicTcen,  for  appellant.  W.  C,  Miller  and  Barker,  Qilliland  c& 
Fitzsimons,  for  respondents. 

Simpson,  C.  J,  The  plaintiff-appellant,  the  Charleston  Mining  &  Manu- 
facturing Company,  Wyllie  &  Gordon,  and  Drayton  &  Co.,  who  were  engaged 
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'.n  mining  phosphate  rock,  parchased  certain  dredgps  that  lately  had  belonged 
to  the  Marine  River  Phosphate  Company,  and  had  been  used  in  mining  rock 
in  the  beds  of  the  rivers  qf  tliis  state,  at  the  sum  of  ^25,000.  The  object  of 
the  purchase  was  to  withdraw  these  dredges  from  mining  operations,  until 
there  should  be  an  increased  demand  for  phosphate  rock.  Tiie  parties  named 
above  joined  in  said  purchase  as  follows,  to-wit:  The  Charleston  Mining  & 
Manufacturing  Company  two-flftl)S,  and  the  other  three  one-fifth  each.  The 
property  was  conveyed  by  consent  of  all  parties  to  the  respondent  Charles 
Inglesby,  in  trust  for  said  parties,  who  on  the  11th  of  October,  1884,  executed 
a  declaration  of  trust,  purpoiling  to  be  between  the  said  Charles  Inglesby  and 
the  other  parties,  in  which  it  was  stipulated,  among  other  things,  that  the 
said  Inglesby  was  to  hold  and  keep  tlie  said  dredges  for  the  said  other  parties, 
"taking  such  action  with  reference  to  the  preservation,  care,  charge,  conduct, 
management,  leasing,  working,  sale,  or  other  disposition  of  the  said  prop- 
erty, or  any  part  thereof ,  and  of  the  proceeds,  income,  and  usufruct,  as  maybe 
directed  by  the  said  own  era,  or  by  the  instructions  of  three-fifths  in  value  of 
said  owners,  and,  upon  being  so  directed,  shall  make  and  execute,  from  time 
to  time,  such  lease  or  leases,  bill  or  bills  of  sale,  or  other  assurances  or  writ- 
ings, as  may  be  proper  and  necessary  to  carry  into  effect  the  wishes  of  the  said 
owners,  or  a  majority  of  th6m  in  value,  so  expressed  as  aforesaid.  *  *  ♦" 
This  declaration  of  trust  was  duly  recorded,  but  it  seems  that  at  the  time  of 
its  execution  the  appellant,  Pinckney,  was  absent  in  New  YorK,  and  he  did 
not  sign  it  personnlly,  though  it  was  signed  for  him  by  Edward  F.  Witsell. 
The  other  parties  signed  as  follows:  The  Charleston  Mining  &  Manufacturing 
Company,  by  Joseph  A.  Yates,  superintendent;  Wyllie  &  Gordon,  by  Mr.  D.. 
Roberts,  respondent,  and  by  Charles  Inglesby  personally.  Wyllie  &  Gordon 
it  seems  were  absentees,  and  were  represented  in  all  these  matters  by  D.  Rob- 
erts as  their  agent  and  attorney.  The  master  to  whom  this  case  was  referred 
found,  as  matter  of  fact,  that  while  the  appellant,  Pinckney,  was  fully  in- 
formed that  these  dredges  had  been  conveyed  to  Charles  Inglesby,  to  be  held 
by  him  in  trust  for  the  purchasers,  yet  he  had  no  knowledge  of  the  declara- 
tion of  trust  executed  by  him  in  which  the  stipulation  as  to  the  sale  by  in- 
structions of  three-fifths  were-  incorporated.  Some  time  after  this,  the  par- 
chasers,  for  reasons  satisfactory  to  themselves,  concluded  to  sell  the  dredges, 
and  Inglesby,  the  trustee,  was  authorized  to  negotiate  a  sale.  The  property 
in  the  mean  time  had  become  much  depreciated  from  injuries  resulting  from 
the  cyclone  which  passed  over  Charleston  in  188 — .  As  the  result  of  these  ne- 
gotiations Mr.  Inglesby  received  a  bid  of  $8,000  for  the  dredges  then  unsold, 
from  D.  Roberts.  This  bid  was  communicated  to  all  of  the  parties,  or  tiieir 
agents,  and  among  them  to  Mr.  Pinckney  in  New  York.  The  bid  was  made  by 
Mr.  Roberts  on  the  28th  of  December,  1885.  with  instructions  to  Mr.  Inglesby, 
however,  not  to  give  his  name,  no  reason  being  assigned  for  this  except  that 
It  was  Mr.  Roberts'  usual  method  of  negotiations.  On  the  29th  Decem- 
ber,  1885,  Mr.  Inglesby  wrote  to  Mr.  Pinckney,  telling  him  that  a  reliable 
offer  of  ^,000  cash  had  been  made,  and  that  he  was  satisfied  that  the  party 
would  not  give  more.  On  the  30th  of  December,  1885,  Mr.  Pinckney,  without 
asking  the  name  of  the  bidder,  replied  by  letter:  "Accepts  theofTer of  $8,000, 
*  *  *  so  far  as  his  interest  is  concerned."  On  the  Slst  of  December,  1885, 
Drayton  &  Co.  accepted  the  offer.  And  on  the  81st  December,  1885,  Mr. 
Yates,  representing  the  Charleston  Mining  &  Manufacturing  Company,  ac- 
cepted, by  telegram,  said  offer,  and  Mr.  Roberts,  respondent,  accepted  for 
Wyllie  &  Gordon.  On  the  4th  or  5th  of  January,  1886,  a  paper  which  hjvd 
been  prepared  to  consolidate,  for  record,  the  consent  of  the  co-owners  to  the 
sale  wiis  presented  to  Mr.  Pinckney,  who,  then  finding  for  the  first  time  that 
Mr.  Roberts  was  the  purchaser,  declined  to  sign  it.  Roberts,  however,  had 
paid  in  the  purchase  money,  perhaps  on  the  2d  of  January.  On  the  6tb  and 
7th  of  January  the  shares  of  said  money  belonging  to  the  Charleston  Min- 
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ing  &  Mauufactiiring  Ck)mpanj,  and  Draytou  &  Ck).,  were  paid  to  tliem; 
and  the  8th  of  January  that  of  Mr.  Pinckney  was  tendered  to  him,  who 
declined  to  receive  it;  and  on  the  9th  of  January  that  of  Wyllie  &  Gordon  was 
paid  to  Mr.  Roberts.  And  on  the  9th  January,  1886,  Mr.  Pinckney  wrote  to 
Mr.  Inglesby  that,  when  his  consent  to  the  sale  was  given,  he  was  ignorant  of 
the  fact  that  the  bidder  was  Mr.  Roberts,  who  was  present  at  all  of  the  consul- 
tations of  the  owners,  and  he  requested  that  his  consent  be  considered  as  with- 
drawn. Inglesby  replied  that  he  was  too  late,  the  sale  having  been  consum- 
mated on  the  31st  December  preceding.  Under  these  circumstances  tlie  ac- 
tion below  was  commenced  by  Mr.  Pinckney  against  Inglesby  and  Roberts,  in 
which  Pinckney  demanded  judgment  for  a  partition  of  the  property  between 
himself  and  the  said  Roberts,  or  for  a  sale,  and  an  accounting  for  remits  and 
profits,  etc.  The  case  was  referred  to  the  master,  who  in  an  elaborate  report 
found,  with  many  other  facts  not  material  here,  the  substance  of  the  state- 
ment made  hereinabove.  He  also  found,  as  matters  of  law,  (1)  that  Ingles- 
by*s  power  to  sell  was  limited  to  a  sale  of  the  entire  interest  of  all  the  co- 
owners,  and  that,  while  each  owner  mi^St  sell  his  own  interest,  yet  that  In- 
glesby could  only  sell  all,  by  the  consent  of  all;  (2)  that  inasmuch  as  Pinck- 
ney consented  to  the  proposed  sale  on  the  SOth  of  December,  1885,  and  the 
other  owners  consented  on  the  31st  of  December,  1885,  Pinckney  became 
bound,  unless  he  is  not  bound  by  his  consent  for  some  reason  other  than  that 
his  co-owners  hiad  not  consented;  (3)  that  the  relation  existing  between 
Pinckney  and  Wyllie  &  Gordon,  and  between  Pinckney  and  Roberts,  was  not 
of  a  confidentiaf  character,  such  as  rendered  it  necessary  that  the  name  of 
Roberts  as  purchaser  should  have  been  communicated  to  Pinckney,  or  such  as 
authorized  Pinckney  to  withdraw  his  consent  to  the  sale.  His  honor,  Judge 
Hudson,  who  heard  the  case,  confirmed  the  report  of  the  master,  and  dis- 
missed the  complaint,  with  costs.  From  this  decree  Mr.  Pinckney  has  ap- 
pealed upon  the  exceptions  below,  to- wit: 

GROUNDS  OF  APPEAL. 

"(1)  Because  the  evidence  established  that  Wyllie  &  Gordon  did  not  know 
of  Roberts'  offer  for  the  purchase  of  the  dredges,  and  did  not  ratify  and  con- 
firm the  proposed  sale  to  him,  mentioned  in  the  pleadings,  until  after  plaintiff 
had  withdravy-n  his  consent  to  such  proposed  sale;  and  the  master  in  his  re- 
port therefore  erred,  and  the  presiding:  judge,  in  confirming  that  report,  also 
erred,  in  holding  that  aU  the  co-owners  had  consented  to  said  proposed  sale  on 
the  31st  December,  1885,  and  plaintiff  became,  on  the  day  last  named,  abso- 
lutely bound  by  the  consent  he  had  given  on  80th  December,  1885.  (2)  Be- 
cause the  master  in  his  report  erred,  and  the  presiding  judge,  in  confirming 
that  report,  also  erred,  in  holding  that  Roberts  did  not  occupy  such  relation  to 
plaintiff  and  the  other  co-owners  (except  Wyllie  &  Gordon)  as  is  recognized 
by  the  law  as  "confidential."  and  as  incapacitating  him  from  purchasing  said 
dredges  from  or  through  Inglesby,  except  under  the  restraints  which  govern 
the  purchase  of  property  by  agents,  trustees,  or  other  persons  who  by  being 
employed,  or  concerned,  in  the  affairs  of  another,  have  acquired,  or  had  the 
opportunity  of  acquiring,  a  knowledge  of  such  property.  (3)  13ecause  the 
master  in  his  repoi-t  erred,  and  the  presiding  judge,  in  confirming  that  report, 
also  erred,  in  holding  that  Roberts  did  not  occupy  such  relation  to  Inglesby 
and  Pinckney  as  gave  to  Pinckney  a  legal  right,  recognized  in  a  court  of  equity, 
to  expect  that,  when  an  offer  for  the  purchase  of  the  dredges  was  made  to 
Inglesby,  he  (Inglesby)  w.ould,  before  concluding  the  bargain,  receive  from 
Roberts,  as  well  as  from  each  of  the  several  co-owners,  "a  sincere  and  honest 
opinion,  unbiased  by  conflicting  interests,"  as  to  the  expediency  of  accepting 
such  offer.  (4)  Because  the  master  in  his  report  erred,  and  the  presiding 
judge,  in  confirming  that  report,  also  erred,  in  not  holding  that,  inasmuch  ^vs 
Inglesby  acted  under  instructions  from  Roberts  in  not  communicating  Roberts' 
name  as  the  proposed  purchaser,  when  he  communicated  the  offer  of  j$8,00Q 
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to  the  owners  of  the  dredges,  Pinckney  had  a  legal  right,  recognized  in  a  court 
of  equity,  to  withdraw  his  c.onsent  to  the  proposed  sale  given  in  ignorance  of 
that  fact.  (5)  Because,  inasmuch  as  the  exclusive  right  to  manage  and  con- 
duct all  negotiations  for  the  sale  of  the  dredges  had  been  conflded  to  Inglesby 
and  Roberts  had  acquired,  or  had  opportunities  for  acquiring,  information  con- 
cerning the  property  not  possessed  by  strangers  who  might  desire  to  purchase, 
by  having  consulted  freely  and  confidentially  with  the  co-owners  as  to  the 
terms,  mode  of  sale,  and  so  forth,  the  master  in  his  report  erred,  and  the  pre- 
siding judge,  in  confirming  that  report,  also  erred,  in  not  holding  that,  accord- 
ing to  the  well-settled  policy  of  the  law,  the  character  of  the  relation  between 
plaintiff  and  defendants,  in  respect  to  a  sale  of  the  dredg-es  by  and  through 
Inglesby,  was  one  of  such  trust  and  confidence  as  is  recognized  in  a  court  of 
equity  as  entitling  Pinckney  to  withdraw  his  consent  given  in  ignorance  of 
the  fact  that  Roberts  was  the  proposed  purchaser,  and  that  Inglesby  in  sub- 
mitting the  offer  to  Pinckney  had,  under  instructions  from  Roberts,  withheld 
Roberts'  name.  (6)  Because  the  master,  in  his  report,  erred  in  not  holding 
that  Pinckney  had  a  right  to  withdraw  his  consent  when  he  did,  and  was  not 
absolutely  bound  by  his  previous  acceptance  of  the  offer  submitted  to  him  by 
Inglesby.  And  the  presiding  judge  also  erred  in  confirming  ihat  report,  and 
in  dismissing  the  complaint." 

The  master  found,  as  matter  of  law,  that  inasmuch  as  Pinckney,  the  ap- 
pellant, had  no  knowledge  of  the  declaration  of  trust  in  which  tlie  stipulation 
as  to  the  power  of  three-fifths  interests  controlling  the  disposition  of  the  prop- 
erty was  incorporated,  that  Inglesby,  the  trustee,  could  not  sell  the  entire 
property  except  with  the  consent  of  all  of  the  co-owners.  This  finding  was 
affirmed  by  his  honor,  the  circuit  judge,  without  appeal  or  contest.  It  must 
therefore  be  regarded  as  a  ruling  and  established  principle  in  the  case. 

This  being  so,  the  first  question  presented  is,  did  all  of  the  co-owners,  in? 
eluding  Pinckney,  give  their  consent  to  such  sale?  This  question  precedes 
the  other  questions  raised,  as  to  whether  Pinckney  was  entitled  to  know  the 
name  of  the  purchaser,  and  whether  said  purchaser  occupied  such  a  relation 
towards  him  as  forbade  his  buying  the  property.  This  question  would  at  firat 
seem  to  be  a  question  of  fact,  and  subject  to  the  general  rule  that  the  finding 
below,  concurred  in  both  by  the  master  and  the  trial  judge,  would  require  a 
very  strong  contra  showing  to  overturn  it.  But,  when  more  closely  ex- 
amined, it  involves  a  question  of  law  as  well  as  one  of  fact.  No  doubt, 
as  a  matter  of  fact,  the  Charleston  Mining  &  Manufacturing  Company  ac- 
cepted the  bid,  also  Drayton  &  Co.,  also  Wyllie  &  Gordon  through  their 
agent,  Roberts,  who  was  the  purchaser,  and  also  Pinckney  at  one  time,  who 
after wafds  withdrew  his  acceptance.  Now,  Pinckney  claims  that  Roberts, 
agent  of  Wyllie  &  Gordon,  could  not  legally  accept  for  them  his  own  bid  as 
purchaser,  and  that  before  "Wyllie  &  Gordon  had  accepted  for  themselves, 
or  had  ratified  the  acceptance  of  Roberts,  he  had  withdrawn  his  acceptance. 
These  facts  seems  to  be  admitted,  to- wit:  When  Pinckney  withdrew  his  ac- 
ceptance, there  had  been  no  acceptance  by  Wyllie  &  Gordon  except  by  Rob- 
erts, tlie  agent;  nor  had  there  been  any  ratification  by  Wyllie  &  Gordon  of 
Roberts'  action.  Now,  the  question  of  law  arises,  upon  these  facts,  was  the 
acceptance  of  Roberts  for  Wyllie  &  Gordon  binding  upon  them,  so  that  it  was 
true,  as  matter  of  fact,  that  the  sale  of  Inglesby  was  made  by  the  consent  of 
all  of  the  co-owners,  and  therefore  binding  upon  all? — as  was  held  by  the 
master  and  affirmed  by  the  circuit  judge.  Robeits  was  the  acknowledged 
agent  of  Wyllie  &  Gordon  (who  lived  abroad)  in  all  the  matters  connected 
with  these  dredges.  Roberts  represented  Wyllie  &  Gordon  as  one  of  the  ven- 
dors of  the  property,  and  we  suppose  that  it  is  hardly  necessary  to  refer  to 
authority  to  support  the  proposition  that,  as  between  them  and  Roberts,  any 
purchase  made  by  Roberts  for  himself  would  be  void.  The  master  says,  upon 
this  subject,  "that  if  Wyllie  &  Gordon  had  objected  to  the  purchase  by  Rob- 
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erta,  when  they  knew  of  It,  the  sale  of  course  could  not  have  stood  for  a  mo- 
ment. "  We  concur  in  this  view.  The  acceptance,  then,  of  Roberts  for  Wyllie 
&  Gordon,  under  the  circumstances,  was  not  the  acceptance  of  Wyllie  &  Gor- 
doD,  nor  were  they  in  any  way  bound  by  it.  At  the  time  of  the  sale,  there- 
fore, tlie  matter  stood  as  if  one  of  the  parties,  at  least,  had  not  authorized  it. 
And,  the  trustee  not  having  the  power  to  sell  the  entire  interest  except  by  the 
consent  of  all,  his  sale  was  premature  and  invalid,  except  so  far  as  it  might 
be  ratified  subsequently.  No  doubt,  if  all  the  parties  had  come  in  afterwards 
and  ratified  said  sale,  the  purchaser,  Boberts,  would  have  become  entitled  to 
'  the  entire  interests.  But,  if  any  one  of  said  parties  declined  to  ratify,  his  in- 
terests, at  least,  would  not  have  passed.  At  the  sale  all  but  Wyllie  &  Gordon 
had  legally  accepted.  This,  however,  as  we  have  said,  did  not  authorize  lu- 
glesby  to  proceed;  his  authority  was  conditional  upon  the  direction  of  all, — 
not  a  part.  The  sale,  therefore,  did  not  bind  Pinckney;  and  before  Wyllie 
&  Gordon  were  heard  from  directly,  Pinckney  had  withdrawn  his  consent. 

The  next  question  is,  did  the  ratification  of  the  sale  by  Wyllie  &  Gordon, 
after  Pinckney  had  withdrawn  his  consent,  react  to  the  sale,  and  legalize  it, 
upon  the  theory  that  the  subsequent  ratification  was  consent  at  the  time  of 
the  sale,  thus  complying  with  the.  required  condition  that  all  of  the  co-owners 
should  be  found  consenting  at  that  time?  There  are  some  important  qualili- 
cations  to  the  doctrine  of  ratification,  as  to  its  effect.  It  cannot  interfere 
with  or  defeat  "the  rights  of  parties  which  have  intervened  between  the  act 
and  the  ratification."  "The  party  ratifying  should  be  able,  not  merely  to  do 
the  act  ratified  hi  the  time  the  act  was  done,  but  also  at  the  time  the  ratifica- 
tion was  made. "  "The  act  of  ratification  must  take  place  at  a  time,  and  un- 
der circumstances,  when  the  ratifying  party  might  himself  have  lawfully  done 
the  act  which  he  ratifies."  Cook  y.  TuUis,  18  Wall.  338;  Bird  v.  Broum,  4 
Exch.  786;  Story,  Ag.  §§  241,  242.  Xo  doubt  that  Wyllie  &  Gordon  could 
have  given  their  consent  after  the  sale  as  well  as  before,  as  to  their  interests, 
and,  had  they  given  it  before  the  sale,  the  consent  of  all  would  have  been  pres- 
•ent;  but  before  the  sale  was  ratified  by  them,  if  at  all,  Pinckney  had  with- 
drawn his  consent,  and  therefore  at  that  time,  to-wit,  at  the  time  of  ratifica- 
tion, they  could  not  unite  with  the  other  co-owners  in  authorizing  the  sale. 
In  other  words,  it  was  necessary  for  all  to  unite  in  order  to  authorize  the  sale. 
Had  Wyllie  &  Gordon  consented  before  the  sale,  this  required  union  would 
have  been  accomplished,  as  all  of  the  others  had  consented.  But  after  the 
sale,  and  before  Wyllie  &  Gordon  had  ratified  by  giving  their  consent,  Pinck- 
ney had  withdrawn,  therefore  Wyllie  &  Gordon  were  not  able  to  do  at  their 
ratification  what  they  could  have  done  at  the  sale,  to-wit,  have  legalized  In- 
glesby*s  authority  to  sell  by  uniting  with  the  other  co-owners  in  directing  it. 
Our  conclusion  thus  far  demanding,  as  it  does,  a  reversal  of  the  judgment 
below,  it  would  incumber  this  opinion  unnecessarily  to  consider  the  other 
questions  raised  in  appellant's  exceptions. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit  court  be 
reversed,  and  that  the  case  be  remanded  for  such  further  proceeding  as  may 
be  necessary. 

McIVER  and  McGowan,  JJ.,  concur. 

(28  S.   C.  607)  r»  ^      T 

Bean  v.  Bean  et  al. 
{Supreme  Court  of  South  Carolina.    April  8, 1888.) 

1.  Mobtoaoes—Satispaction— Agreement  to  Dischabge. 

A  second  mortgagee  received  from  the  mortgagor  certain  bonds  under  an  agree- 
ment that  he  would  pay  the  first  mortgage,  and  cancel  the  mortgage  hold  by  nlm- 
self .   Held,  that  such  agreement  operated  as  a  satisfaction  of  the  second  mortgtige. 

2.  Costs— In  Equity— Discretion  of  Court. 

In  South  Carolina,  costs  in  equity  suits  are  within  the  discretion  of  the  court. 
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Appeal  from  common  pleas  circuit  court  of  Aiken  county;  J.  H.  Hudson, 
Judge. 

Action  brought  originally  by  T.  S.  Bean  against  J.  S.  Bean  and  Smith  & 
Crane,  praying  tliat  defendants  as  mortgagees  be  allowed  a  certain  time  to  re- 
deem certain  land  which  had  come  into  plaintiff's  possession  at  a  sale  under 
a  prior  mortgage,  or  that  they  be  barred  the  right  to  foreclose  their  mortgages. 
Subsequently,  by  consent,  the  Augusta  Savings  Bank,  H.  Hahn,  and  G.  R. 
Cliafee  were  made  parties  defendant  to  the  suit.  The  decree  of  the  court  was 
favorable  to  Smith  &  Crane,  and  T.  S.  Bean,  J.  S.  Bean,  and  the  Augustus 
Savings  Bank  appeal. 

Q,  W,  Cro/tf  for  appellants.    Henderson  Bros.,  for  respondents. 

McGowAN,  J.  The  defendant  G.  K.  Chafee,  for  distinction.  "Kinloch," 
being  the  owner  of  some  valuable  lots  in  the  town  of  Aiken,  on  May  26, 1884, 
mortgaged  them  to  his  brother,  A.  H.  Chafee.  known  as  "Augustus,"  to  se- 
cure a  bond  for  $525,  and  he  assigned  it  to  defendant  H.  Hahn.  On  July  26, 
1884.  said  mortgagor  Chafee  gave  to  defendant  J.  S.  Bean  a  second  mortgage 
on  the  lots  for  $431.80,  and  on  i^ovember  20,  1884,  the  said  mortgagor  gave 
a  third  mortgage  of  the  same  lots  to  the  defendants  Smith  &  Crane  for  $472.77. 
In  the  year  1885,  Hahn,  as  assignee  of  the  oldest  mortgage,  brought  an  action 
to  foreclose  his  mortgage,  simply  making  the  mortgagor  a  paity,  without  in- 
cluding the  other  mortgagees.  There  was  an  order  of  foreclosure,  and  tlie 
property  was  advertised  for  sale  on  sales-day.  in  January,  1886,  when  J.  S. 
Bean,  the  owner  of  the  second  mortgage,  and  "Kinloch"  Chafee.  the  common 
debtor,  entered  into  the  following  agreement:  "Articles  of  agreement  inade 
And  concluded  December  23,  1885,  by  and  between  J.  S.  Bean,  party  of  the 
first  part,  and  G.  K.  Chafee  of  the  second  part:  Witnessed,  that  the  said  J. 
S.  Bean  agrees  to  assume  and  pay  the  mortgage  of  said  G.  K,  Chafee  to  H. 
Hahn  for  about  $315  and  costs.  Also  to  pay  and  cancel  the  mortgage  of  said 
Chafee  to  said  Bean  for  about  $515;  and  also  to  pay  and  cancel  the  note  of 
said  Chafee,  indorsed  by  G.  W.  Croft,  to  the  Augusta  Savings  Bank  for  $150; 
and  also  to  pay  and  cancel  the  note  of  said  Chafee,  indorsed  by  D.  W.  Gaston, 
to  the  Augusta  Savings  Bank  for  $150.  In  consideration  whereof  the  said 
G.  K.  Chafee  hereby  assigns  to  said  J.  S.  Bean,  absolutely,  bonds  of  the  Charles- 
ton &  Savannah  R.  R.  Co..  for  $500  each,  and  bonds  of  the  Savannah  & 
Charleston  R.  R.  Co.  for  $500  each.  It  is  understood  that  said  Bean  will 
bid  in  the  lots  of  said  Chafee  now  advertised  for  sale  at  the  foreclosure  suit 
of  H.  Hahn.  [Signed]  Joseph  S.  Bean,  George  K.  Chafee."  The  sale 
took  place  as  advertised,  (January.)  The  lots  were  bid  off  for  Hahn ,  but  upon 
being  paid  his  decree  and  costs,  ($401,)  by  J.  S.  Bean,  he  directed  the  sheriff  to 
make  titles  to  T.  S.  Bean,  (his  brother.)  The  action  was  brought  in  the  name 
of  the  brother,  T.  S.  Bean,  originally,  against  J.  S.  Bean  and  Smith  &  Crane, 
mortgagees,  alleging  that  the  plaintiff  T.  S.  Bean  was  the  purchaser  of  the 
lots;  that  he  had  paid  the  Hahn  decree,  ($40JL;)  and  praying  that  the  defend- 
ants as  mortgagees  be  allowed  a  certain  time  "to  redeem  said  lots  by  paying 
to  the  plaintiff  the  sum  of  $401.  and  if  they  fail  to  redeem  said  lots  by  a  day 
named,  they  be  barred  of  the  right  to  foreclose  their  mortgages,"  etc.  J.  8. 
Bean  answered,  echoing  the  complaint,  setting  up  his  mortgage,  and  stating 
that  he  is  cashier  of  the  Augusta  Savings  Bank,  and  he  holds  it  "for  said 
bank,  but  that  the  bank  is  willing  to  redeem  said  premises,  by  paying  to  the 
plaintiff  the  amount  paid  out  by  him  for  said  premises."  Smith  &  Crane  an- 
swered that  the  sale  under  Hahn's  decree  was  fraudulent  and  void;  that  the 
plaintiff  in  that  suit  before  the  sale  had  an  agreement  with  the  defendant  J. 
S.  Bean,  that  if  said  Bean  would  not  bid  against  him,  and  pay  him  (Hahn)  a 
certain  sum  which  he  claimed  on  his  mortgage,  he  would  "bid  in"  the  prop- 
erty, and  transfer  his  bid  to  T.  8.  Bean ;  that  the  object  and  intent  of  said 
agreement  was  to  buy  said  property  at  an  undervalue;  that  T.  S.  Bean  was 
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present,  did  not  bid,  and  that  afterwards  he  paid  Hahn  the  amount  of  his 
inoi-tgage,  and  had  the  property  conveyed  to  his  brother,  the  plaintiflP,  who 
paid  no  money  himself,  and  had  notice  of  the  agreement, "  etc.  They  interposed 
a  demurrer  that  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demyrrer  was  not  pressed,  and  by  consent  the  com- 
plaint was.amended  by  makrag  parties  defendant  G.  K.  Chafee,  Henry  Hahn, 
and  the  Augusta  Savings  Bank.  Hahn  answered  that  he  had  been  paid  in 
full,  and  had  no  interest  in  the  case.  The  bank  asked  to  be  relieved  from 
further  appeanince,  as  its  interest  was  fully  "represented  by  T.  S.  Bean,  the 
plaintiff,  and  J.  S.  Bean,  the  defendant,  and  therefore  it  (the  bank)  was  not 
a  necessary  party.  G.  K.  Chafee  answered  that  he  is  the  owner  of  the  lots 
subject  only  to  the  mortgage  of  Smith  &  Crane,  and  insisting  that  the  other 
two  mortgagees  (Hahn  and  Bean)  had  been  paid  **in  law  and  fact."  Tlie  case 
was  heard  by  Judge  Hitdson.  There  was  evidence  tending  to  show  that  the 
purpose  of  the  parties  to  the  agreement  was  to  purchase  the  lots  at  an  under- 
value, ^nd  divide  the  profits;  that  the  lots  were  sold  at  a  grossly  inadequate 
price;  and  it  was  at  once  agreed  that  there  should  be  an  order  setting  aside 
the  sale.  But  it  was  still  insisted  by  J»  S.  Bean  that  his  mortgage  was  a  sub- 
sisting and  valid  lien,  and,  being  older  than  that  of  Smith  &  Crane,  it  should 
be  first  paid.  There  was  evidence  tending  to  show  that  J.  S.  Bean  did  "bid 
in"  the  lots;  that  he  paid  the  Hahn  decree,  and  surrendered  the  notes  in- 
dorsed by  Croft  and  Gaston;  that  of  the  four  railroad  bonds  assigned  to  him, 
he  had  received  three,  but  one  he  had  not  received.  The  circuit  judge  held 
as  follows:  "There  is  no  evidence  which  will  justify  me  in  disregarding  this 
agreement,  and  I  must  be  governed  by  it.  So  clearly  was  the  sale  voidable 
that  it  is  agreed  that  a  resale  must  be  had.  I  conclude  it  must  be  for  the 
benefit  of  Smith  &  Crane,  unless  T.  S.  Bean  will  pay  this  debt  and  costs.  If 
he  will  do  so,  his  title  should  be  confirmed,  because  G.  K.  Chafee  is  estopped 
by  his  conduct  and  by  the  record  from  denying  it.  If  T.  S.  Bean  does  not  by  a 
given  day  pay  Smith  &  Crane  their  debt  and  costs,  the  land  must  be  sold  under 
their  mortgage."  From  this  decree  T.  S.  Bean,  J.  S.  Bean,  and  the  Augusta 
Savings  Bank  appeal,  upon  the  following  grounds:  "(1)  Because  his  honor 
erred  in  deciding  that  the  bonds  and  mortgages  given  by  G.  K.  Chafee  to  J. 
S.  Bean  and  to  A.  H.  Chafee  were  paid  by  the  agreement  of  December,  1885; 
for  it  appears  by  the  testimony  that  G.  K.  Chafee  had  not  on  his  part  complied 
with  said  agreement,  and  that  said  bonds  and  mortgages  were  not  in  fact  paid, 
and  that  the  bond  and  mortgage  given  to  J.  S.  Bean  had  been  by  him  trans- 
ferred to  the  Augusta  Savings  Bank.  (2)  because-  the  plaintiff  and  defend- 
ant having  consented  to  a  resale  of  the  premises,  the  money  arising  from  such 
resale  should  have  been  first  applied  to  the  payment  of  the  costs,  next  in  pay- 
ment of  the  mortgage  given  to  A.  H.  Chafee,  (Hahn,)  second,  to  the  mortgage 
to  J.  S.  Bean;  and  last  in  order,  to  the  defendants.  Smith  &  Crane.  It  was 
error  of  his  honor  in  not  so  deciding.  (3)  Because  his  honor  erred  in  decid- 
ing that  the  mortgage  given  to  Smith  &  Crane  should  be  paid  first  in  order 
of  the  liens.  (4)  Because  his  honor  erred  in  deciding  that  the  costs  to  the 
attorneys  of  Smith  &  Crane  should  be  paid  first  in  order,  before  the  mortgage 
debt  to  A.  H.  Chafee,  then  held  by  T.  S.  Bean,  and  the  mortgage  of  J.  S. 
Bean,  then  held  by  the  Augusta  Savings  Bank.  (5)  Because  the  bond  and 
mortgage  given  by  G.  K.  Chafee  to  J.  S.  Bean  had  been  transferred  to  the 
Augusta  Savings  Bank,  who  were  without  notice  of  the  agreement  of  Decem- 
ber 23,  1885,  and  his  honor  therefore  erred  in  postponing  the  payment  of  the 
same  to  the  bond  and  mortgage  of  Smith  &  Crane. " 

We  agree  with  the  circuit  judge  that  it  is  very  difficult  to  understand  this 
case.  As  it  seems  to  us,  the  confusion  has  at  least  been  increased  by  the  man- 
ner in  which  the  original  action  was  brought.  It  was  doubtless  intended  as 
an  equitable  action,  by  the  purchaser  of  premises  under  mortgage  against 
mortgagees,  to  redeem,  which  is  defined  to  be  "an  action  to  compel  themort- 
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gagee  to  reconvey  the  property  on  pajcnentof  the  debt  and  interest;"  yet  in 
this  case  there  was  no  offer  to  pay  the  mortgage  debts,  but,  on  the  contrary,  the 
complaint  demanded  judgment  that  the  mortgagees  should  (on  pain  of  losing 
the  right  to  foreclose)  refund  to  the  plaintiff  the  money  alleged  to  have  been 
paid  by  him  in  acquiring  the  legal  title.  For  obvious  reasons  it  could  not  be 
considered  or  maintained  as  an  action  "toredeemftnortgaged  premises."  But 
as  the  demurrer  making  the  question  was  not  pressed,  and  the  complaint  was 
amended  by  consent,  so  as  to  make  the  mortgagor,  G.  K.  Chafee,  a  defend- 
ant, thus  bringing  before  the  court  all  the  necessary  parties,  the  proceeding 
possibly  may  be  sustained  by  considering  it  as  an  action  to  foreclose  the  mort- 
gage given  to  J.  S.  Bean,  who  manifestly  is  the  real  party  in  interest  as  to 
that  mortgage,  although  he  happens  to  be  the  cashier  of  the  Augusta  Savings 
Bank,  and  had  the  titles  to  the  lots  made  in  the  name  of  his  brother,  who  had 
notice  of  the  agreement.  This  we  are  the  more  inclined  to  do,  as  the  judge 
below  heard  the  case,  and  some  expense  has  been  incurred  in  bringing  up  the 
appeal.  Then,  so  considering  it,  is  J.  S.  Bean  entitled  to  have  the  mortgage 
given  to  him  by  G.  K.  Chafee  foreclosed  on  the  Aiken  lots?  It  is  true  that  his 
purchase  of  these  lots  under  the  Hahn  judgment  has  been  set  aside,  and 
another  sale  ordered;  and  if  that  were  all,  he  probably  would  have  the  right, 
as  to  the  proceeds  of  the  resale,  to  have  his  mortgage  rank  according  to  its 
date  as  to  Smith  &  Crane,  but  certainly  not  as  to  the  Ilahn  judgment,  which 
is  paid  and  out  of  the  contest.  But  the  mortgagor,  G.  K.  Cliafee,  insists  that 
he  paid  and  satisfied  the  Bean  mortgage  by  the  agreement  herein  before  re- 
ferred to,  and  therefore  it  is  extinguished.  The  circuit  judge  so  held;  and, 
while  it  is  not  perfectly  clear,  we  are  unable  to  say  that  in  doing  so,  he  com- 
mitted error  of  law.  In  the  agreement  aforesaid,  Chafee,  the  mortgagor,  as- 
signed four  railroad  bonds  to  Bean,  who,  on  his  part  agreed,  among  other 
things,  "to  pay  and  cancel"  his  mortgage  debt.  He  now  says,  as  we  under- 
stand it,  that  he  is  not  bound  by  that  agreement  for  the  reason  that  in  some 
way  or  other,  which  does  not  clearly  appear,  he  never  got  possession  of  one  of 
the  bends  assigned  to  him.  "The  parties  differ  about  it,  but  Chafee  makes  no 
claim  to  the  bond.  The  creditor  may  accept  a  note  or  other  chose  in  action  in 
payment  of  an  antecedent  debt,  and  whether  it  be  accepted  as  payment  or 
only  as  additional  security  depends  upon  the  agreement  of  the  parties." 
Dogan  v.  Ashbey,  1  Rich.  Law,  37.  The  question  is,  what  was  the  agree- 
ment? There  is  no  pretense  here  of  any  additional  security.  There  is  noth- 
ing whatever  to  show  that  such  a  thought  was  in  the  mind  of  the  parties. 
The  words  are  very  strong, — "assume  and  pay"  the  amount  due  Hahn;  "to 
pay  and  cancel"  the  Bean  mortgage,  and  also  the  notes  indorsed  by  Croft  and 
Gaston.  The  acts  of  parties  sometimes,  indicate  the  proper  construction  of 
their  agreements.  Bean  did  "bid in"  the  lots  at  the  sheriff's  sale;  he  did  "as- 
sume and  pay"  the  Hahn  debt,  and  the  notes  indorsed  by  Croft  and  Gaston. 
Then  why  should  he  not  be  bound  "to  pay  and  cancel"  his  own  mortgage? 
Upon  what  principle  can  we  say  that  he  had  the  right,  at  his  own  pleasure,  to 
stop  half-way,  or  at  any  point,  upon  the  mere  allegation  that  the  considera- 
tion had  in  part  failed.  It  seems  to  us,  that  whether  Bean  failed  to  get  pos- 
session of  one  of  the  bonds,  must  be  left  as  a  matter  to  be  settled  between  the 
parties.  "An  accord  with  mutual  promises  to  perform  is  good,  though  the 
thing  be  not  performed  at  the  time  of  action,  for  the  party  has  a  remedy  to 
compel  the  performance."  Com,  Dig.  B.  See  Goodrich  v.  Stanley ^  24  Conn. 
613,  and  Perkins  v.  Lockzoood,  100  Mass.  249. 

Costs  in  an  equity  suit  are  within  the  discretion  of  the  circuit  judge  as  a 
part  of  the  relief  granted,  and  this  court  rarely  interferes  with  his  direction 
on  the  subject.  The  judgment  of  this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 

Simpson,  C.  J.,  and  McIver,  J.,  concur. 
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(28  S.  C.  388) 

TuTT  et  al.  V.  Port  Roy  ax  &  A.  R.  Ck). 
(Supreme  Cowrt  of  South  Carolina.    AprU  3, 1888.)         ^ 

1.  Eminent  Domain— Consent  of  Owner— Life-Tenant— Gen.  St.  S.  C.  S  1550. 

Under  Gen.  St.  S.  C,  §  1550,  providing  that  notice  shall  be  given  to  the  owner  that 
a  right  of  wav  for  a  railroad  is  required,  and  for  his  consent  thereto,  the  consent  of 
a  Untenant  in  possession  will  pass  the  rig[ht  of  way  as  against  the  remainder-men ; 
the  railroad  company  holdinsc  by  foroe  of  its  charter,  ana  not  of  >the  owner's  deed. 

2.  Same— Railroads— Title  to  Road-Bbd— Gen.  St.  S.  C.  $  1556. 

Under  Gen.  St.  S.  C.  S  1556,  providing  that  the  fee  shall  remain  in  the  owner, 
etc.,  a  railroad  corporation  can  claim  only  an  easement  in  its  road-bed. 
8.  Pleading— Complaint— Statement  of  Pacts. 

Allegations  that  defendant  ** Is  wrongfully  in  possession,  **  and  that  plaintifT  **i8 
entitled  to  the  immediate  possession  of  said  premises,  '*are  not  statements  of  facts, 
but  conclusions  ot  law. 

Appeal  from  common  pleas  circuit  court  of  Aiken  county;  I.  D.  Wither- 
fiSPOON,  Judge. 

Ejectment  by  C.  G.  Tutt,  ag  trustee  of  Helena  H.  M.  Cook  and  her  children, 
and  of  Horatio  R.  Cook,  and  Helena  H.  M.  Cook,  against  the  Port  Koyal  & 
Augusta  Bail  way  Company.  By  a  trust  deed  from  John  Miller  to  George  W. 
Miller,  the  trustee  took  In  fee  certain  lands  in  trust  for  use  of  Horatio  R. 
Cook,  and  wife,  Helena  H.  M.,  during  their  joint  lives,  said  Cook  to  have 
possession  and  control  of  the  land.  The  Port  Royal  Riailroad  Company  in 
1870  obtained  a  deed  from  said  Cook  of  the  land  in  question  in  fee.  Cook 
having  died  in  1885,  Tutt,  who  had  been  substituted  as  trustee,  brings  this 
action  against  defendant,  who  had  purchased  an  interest  in  the  Port  Royal 
Railroad  Company.     Judgment  for  defendant.     Plaintiifs  appeal. 

(?,  W.  Oro/t,  for  appellants.    Elliot  &  Howe^  for  respondents. 

McGowAN,  J.  This  action  was  brought  to  recover  a  strip  of  land  on  which 
the  railroad  of  the  defendant  corporation  has  been  constructed,  and  is  now 
operated,  and  62,500  damages.  The  plaintiff  Tutt,  as  trustee  under  what  is 
known  as  the  Miller  deed,  printed  in  the  brief,  has  heretofore  brought  two 
successive  actions  to  recover  these  same  premises.  In  the  first  case,  com- 
menced in  June,  1879,  long  after  the  railroad  "was  completed"  through  the 
lands  covered  by  the  trust  deed,  Tutt,  the  trustee,  had  a  verdict;  but  this 
court  set  it  aside  on  the  ground  that  Dr.  Horatio  R.  Cook,  the  husband  of  the 
cestui  que  trusty  being  in  possession  of  the  land,  claiming  it  as  his  own,  and 
really  having  almost  absolute  power  of  control  under  the  trust  deed,  had  exe- 
cuted to  the  defendant  corporation  a  license  to  construct  their  road  over  the 
land,  which  could  not  be  disturbed,  at  least  during  his  life,  or  until  his  right 
of  possession  was  revoked  or  forfeited.  See  Tutt  v.  Railway  Co,^  16  S.  C.  365. 
The  second  action  of  the  trustee,  Tutt,  was  founded  on  the  theory  that  the 
right  of  possession  by  Dr.  Cook  under  the  trust  deed  had  been  forfeited  by 
abuse  of  his  possession,  and  committing  waste,  in  giving  to  the  defendant 
company  the  right  of  way,  and  to  grade  and  turn  up  tiie  soil  of  the  trust  lands 
in  his  possession;  but  this  court  sustained  the  nonsuit  granted  by  the  circuit 
court,  upon  the  ground  that  a  trustee  under  a  trust  deed,  which  gives  to  one  for 
life  the  possession  and  use  of  a  tract  of  land,  cannot  during  his  life  recover 
from  a  railroad  company  a  strip  of  land  granted  to  it  by  the  life-tenant  for  a 
railroad  bed,  until  his  right  of  possession  has  been  adjudged  forfeited,  which 
can  only  be  done  in  a  case  to  which  he  is  a  party.  See  Tutt  v.  Railvoay  Co., 
20  S.  C.  111.  In  1885,  Dr.  Cook,  the  husband  of  the  cestui  que  trusU  died,  and 
this,  the  third  action,  is  brought  for  the  recovery  of  the  aforesaid  strip  of  land 
and  damages,  some  16  years  after  the  railroad  was  completed  and  operated 
npon  the  aforesaid  riglit  of  way.  The  complaint  alleges  that  the  plaintiff 
Tutt,  as  trustee,  is  the  legal  owner  in  fee  of  the  premises,  and  exhibits  the 
trust  deed  as  part  of  the  complaint ;  that  on  or  about  1885  Horatio  R.  Cook 


Digitized  by 


Google 


832  80UTHEA8TCRN  REPOBTEB.  [S.  C. 

died,  and  the  said  Helena  H.  M.  Cook  is' now  unmarried;  that  on  April  23, 
1870,  the  railroad  company,  claiming  to  act  under  the  authority  of  a  pretended 
deed  of  Dr.  Cook,  which  is  exhibit^  and  made  a  part  of  the  complaint,  en- 
tered upon  the  said  tract  of  l$ind,  and  took  possession  of  the  strip  of  land  de- 
scribed ;  that  the  defendant  corporation,  claiming  as  purchasers  of  an  alle^ged 
interest  ot  the  old  '*Poi't  Boyal  Railroad  Company"  in  said  strip  of  land,  are 
now  wrongfully  in  possession  thereof,  and  withhold  the  same  from  the  plain- 
tiffs, etc.  The  cailroad  company  demurred  to  the  complaint  upon  the  ground 
that  it  "did  not  state  facts  sufficient  to  constitute  a  cause  of  action,^  and  upon 
argument  the  circuit  judge  held  that,  under  our  law  as  to  the  manner  in 
which  a  railroad  company  may  acquire  the  right  of  way,  the  defendant  com- 
pany was  not  unlawfully  in  possession  of  the  strip  of  land  sued  for,  and  that 
an  action  of  ejeitment  would  not  lie  against  the  railroad  company  to  recover 
it;  and  dismissed  the  complaint.  From  this  order  the  plaintiffs  appeal  to 
this  court,  upon  the  following  grounds:  "(1)  Because  it  is  submitted  that 
a  demurrer  admits  the  allegations  of  the  complaint,  and  the  allegation  that 
defendants  are  •  wrongfully  in  possession,'  and,  that  Helena  H.  M.  Cook  •  is 
entitled  to  the  immediate  possession  of  said  premises,*  are  allegations  of  fact* 
and  his  honor,  the  presiding  judge,  erred  in  holding  that  such  allegations  are 
conclusions  of  law.  (2)  Because  his  honor  erred  in  holding  that  it  had  been 
decided  in  this  cause  of  action  that  the  fee  in  the  land  in  dispute  was  in  the 
plaintiff  C.  G.  Tutt,  trustee,  for  it  is  submitted  that  such  question  has  never 
been  decided  by  the  judgment  of  any  court,  and  there  is  no  judgment  upon 
said  question;  and  his  honor  also  erred  in  finding  such  as  a  matter  of  fact, 
when  no  such  fact  is  mentioned  in  tlie  complaint;  and  in  deciding  U[K>n  a 
demurrer  it  is  submitted  that  the  court  is  confined  to  the  ple^idings,  and  can- 
not go  outside  to  ascertain  a  fact.  (3)  Because  from  the  pleadings,  and  deeds 
herein  referred  to,  it  appears  tliat  H.  li.  Cook  could  only  grant  the  right  of 
way  to  the  company  for  and  during  his  life-time,  and  that  upon  his  death  the 
defendant  had  no  right  to  the  use  or  possession  of  the  land  in  dispute.'  (4) 
Because  the  defendant  company  having  entered  upon  and  held  possession  un- 
der the  deed  of  II.  B.  Cook,  (and  not  under  the  st^itute,)  for  it  is  so  charged 
in  the  complaint,  it  was  error  in  his  houor  to  hold  that  the  company  held  un- 
der the  statute.  It  was  also  error  to  hold  that  the  railroad  company  could  only 
acquire  its  right  of  way  under  the  act  of  1868.  (5)  Because  his  honor  erred 
in  holding  that  H.  B.  Cook  had  the  power  to  grant  the  license  for  a  right  of 
way  over  the  land  in  dispute  for  a  longer  period  than  his  life,  whereas,  it  is 
plain  that  said  Cook  had  no  authority  to  give  such  license  for  a  longer  term 
than  his  life."  "(7)  Because  his  honor  erred  in  holding  that  the  defendants 
could  not  be  held  liable  for  special  damages  to  the  land,  unless  such  damages 
were  set  forth  'in  a  separate  cause  of  action  for  damages;'  whereas,  it  is 
submitted  that  the  special  damages  are  sufficiently  set  forth,  and  under  the 
present  practice  and  the  law  it  w<is  not  necessary  to  so  state  the  damages. 
(8)  Because  upon  the  pleadings  it  is  submitted  that  the  complaint  does  statu 
facts  sufficient  to  constitute  a  cause  of  action;  and  it  was  error  in  his  honor 
in  not  so  deciding,"  etc. 

A  demurrer  upon  the  ground  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  admits  all  tlie  relevant  facts  well  pleaded, 
but  not  conclusions  of  law.  Waite,  Annotated  Code,  234.  For  instance, 
here  it  does  admit  the  execution  of  the  Miller  deed  of  trust,  and  the  paper 
signed  by  Dr.  Cook,  conveying  the  right  of  way  to  the  defendant  company, 
which  are  exhibited  as  parts  of  the  complaint;  but  it  does  not  admit  the  con- 
struction and  effect  claimed  for  these  papers,  which  is  a  matter  for  the  court. 
— a  conclusion  of  law.  We  think  that  the  allegations  that  the  defendant  com- 
pany "is  wrongfully  in  possession,"  and  that  the  plaintiff  (H.  H.  M.  Cook) 
"is  entitled  to  the  immediate  possession  of  the  said  premises,"  are  conclu 
sions  of  law, — indeed  the  very  points  in  contest.    The  statement  that  a  fact 
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is  '*  unlawful''  is  not  the  statement  of  a  fact,  but  a  conclusion  of  law.  An 
act  which  may  or  may  not  be  right  and  lawful,  according  to  the  circumstances 
under  which  it  may  be  done,  is  not  properly  averred  to  be  unjust  and  unlaw- 
ful by  merely  calling  it  so.  The  terms  "fact"  and  "truth"  are  not,  in  plead- 
ing, synonymous.  Pool  v.  Railroad  Co,,  23  S.  C.  289;  Ensign  v.  Sherman, 
14  How.  Pr.  439;  Lari>ience  v.  WrighU  2  Duer,  673.  2  Wait,  Pr.  307. 

It  is  contended  that  the  defendant  coi*poration  does  not  hold  the  possession 
and  use  of  its  road-bed  under  its  charter  and  the  general  railroad  law  of  the 
state,  but  that  they  received  it  under  Cook;  and  upon  the  principle  that  the 
rights  of  the  donee  can  never  rise  higher  than  those  of  the  donor,  that  their 
right  of  way  necessarily  ended  with  the  death  of  Cool:. .  We  thinls*  as  matter 
of  law,  that  the  company  lield  their  right  of  way  by  force  of  their  cliarter 
granted  by  the  state,  and  whether  it  was  fixed  on  these  lands  in  a  legal  and 
regular  manner  must  be  determined  by  the  general  law  upon  the  subject. 
This  appears  from  the  paper  itself,  signed  by  Dr.  Cook,  which  recites  the  act 
of  the  legislature  granting  the  charter:  "Whereby  certain  powers  were  con- 
ferred to  take  and  hold  in  fee-simple  lands  that  they  may  find  necessary  for 
the  site  on  and  along  which  to  locate  and  establish  the  said  railroad,"  et<;.  It 
is  true  that  the  paper  executed  by  Cook  in  1870  was  in  the  form  of  a  regular 
conveyance  of  the  fee,  but  it  was  without  seal,  and  as  a  deed  could  not  take  ef- 
fect. But  it  would  not  have  altered  the  case,  if  there  had  been  a  seal  attached. 
The  original  charter  of  the  company  authorized  the  right  of  way  to  be  acquired 
in  that  manner.  But  after  this  paper  was  signed  in  conformity  to  the  charter, 
(1871,)  it  was  held  by  this  court,  in  refei-ence  to  this  identical  charter,  that 
in  condemning  lands  under  it  the  company  must  proceed  in  the  mode  pre- 
scribed by  the  act  of  1838.  -MoCrea  v.  Railroad  Co.,  3  S.  Q.  382;  an^  see 
Sams  V.  Railroad  Co.,  15  8.  C.  487.  In  the  Case  of  MoCrea  the  court  say: 
"The  right  of  a  corporation  is  only  in  the  nature  of  a  qualified  grant,  to  be 
enjoyed  on  due  compensation  being  rendered,  and  the  mode  through  which  the 
land*  might  be  taken  by  the  company  remained  subject  to  the  will  and  pleas- 
ure of  the  state.  It  was  at  most  but  a  change  in  the  remedy,  and  did  not  at 
all  conflict  with  the  material  right  accorded  by  the  charter,  which  was  the 
power  of  subjecting  private  property  to  the  use  of  the  road,"  etc.  So  that  it 
is  perfectly  certain  that  the  question  between  these  parties  does  not  relate  to 
the  quantum  of  interest  conveyed  or  not  conveyed;  for  the  right  of  way  was 
already  given  by  the  state;  but  concerns  only  the  mode  through  which  the 
right  of  way  was  taken ;  and  this  must  be  determined  by  the  provisions  con- 
tained in  the-General  Statutes,  §g  1550-1561,  inclusive,  under  the  heading  o( 
"Manner  of  Acquiring  the  Right  of  Way."  Taking  these  provisions  as  our 
.guide,  it  is  manifest  that  the  question  is  not  as  to  who  has  the  fee-sim]>le  title. 
The  defendant  corporation  does  not  claim  to  be  the  absolute  owner  of  the  strip 
of  land  sued  for,  or  any  right  therein  which  is  inconsistent  with  the  fee  being 
and  remaining  in  Tutt,  the  trustee.  It  only  claims  an  easement  granted  by 
the  state,  which,  in  the  exercise  of  the  right  of  eminent  domain,  gave  the 
company  the  power  to  appropriate  as  a  road-bed  the  use  of  so  much  of  these 
lands  as  was  necessary  for  that  purpose,  upon  only  one  fundamental  condi- 
tion, viz.,  that  the  value  of  the  land  so  appropriated  should  be  paid  to  the 
owner,  if  required;  and  for  want  of  agreement  or  where  parties  do  not  nego- 
tiate, the  value  to  be  fixed  by  commissioners.  In  no  case,  however,  can  this 
right  be  taken  from  the  company,  subject  always  to  the  constitutional  right 
of  the  land-owner  to  have  compensation,  if  demanded  at  the  proper  time,  and 
in  the  proper  manner.  It  seems  to  us,  therefore,  that  we  cannot  consider  this 
right  of  the  company  merely  in  the  light  of  that  of  an  individuid  acquiring 
and  holding  land  under  claim  of  title  from  a  grantor,  but  the  question  is 
whether  a  right  of  way  given  by  the  state  16  years  ago  and  used  ever  since 
can  now  be  recovered,  and  the  track  of  the  road  broken »  by  one  now  holding 
lands  through  which  it  runs. 
v.Ss.E.no.lG — 63 
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Section  1550,  Gen.  St.,  provides  that  "whenever  any  person  or  corporation 
shall  be  authorized  by  charter  to  construct  a  railway  *  *  *  in  this  state, 
such  person  or  corporation,  before  entering  upon  any  lands  for  the  purpose  of 
construction,  shall  give  to  the  owner  thereof  (if  he  or  she  be  sui  Juris)  notice 
in  writing  that  the  right  of  way  over  said  lands  is  required  for  said  purpose. 

*  *  *  If  the  owner  shall  not  within  the  period  of  thirty  days  signify  in 
writing  his  refusal  or  consent,  it  shall  be  presumed  that  such  consent  is  given, 
and  such  corporation  may  thereupon  enter  upon  said  lands:  provided,  that  the 
owner  of  said  lands  may  be  entitled  to  move  for  an  assessment  of  compensa- 
tion," etc.  It  will  be  observed  that  the  word  **owner"  is  used.  Dr.  Cook 
was  found  in  possession  of  these  premises,  and  claiming  them  as  his  own. 
He  gave  his  "consent  in  writing,"  and  the  railroad  was  constructed  through 
the  land.  Was  that  a  compliance  with  the  law?  It  certainly  was,  if  Cook 
was  the  "owner"  in  the  sense  of  the  statute.  It  is  not  alleged  that  any  one 
else  at  that  time  claimed  to  be  the  "owner,"  and  it  has  been  twice  decided 
that  he  had  sufficient  control  over  the  land  as  to  make  his  license  good  during 
his  life,  even  against  the  trustee.  This  court  has  lately  had  occasion  to  give 
construction  to  the  word  "owner"  in  this  act.  It  has  been  held  that  under 
the  provision  the  consent  of  executors  as  to  lands  of  the  heirs  or  devisees,  was 
sufficient,  and  bound  them,  as  to  the  location  and  construction  of  a  chartered 
railroad.  Tompkins  v.  Railroad  Co,^  21  S.  0.  420.  In  delivering  the  judg- 
ment Mr.  Justice  McIver  thus  expressed  the  view  of  this  court:  "The  stat- 
ute in  dealing  with  this  subject  u^ses  the  term  *  owner '  of  the  land,  and  it  is 
earnestly  contended  that  the  executors  are  not  the  'owners '  of  the  land,  but 
that  at  most  they  simply  had  a  power  to  sell  for  certain  purposes,  while  the 
legal  title  remained  In  the  plaintiffs,  who  were  and  are  the  owners  of  the  land. 
It  is  quite  obvfous  that  the  statute  does  not  use  the  term  *  owner  *  in  the  sense 
of  the  holder  of  the  legal  title,  but  rather  in  the  sense  of  one  who  has  the  con- 
trol of  the  land.  If  a  minor  or  other  person  under  disability  holds  the  legal 
title,  the  statute  provides  that  the  notices  and  other  papers  necessary  in  the 
proceedings  for  condemnation  shall  be  served,  not  upon  such  minor  or  other 
person  under  such  disability,  but  upon  his  guardian,  trustee,  or  committee, 
that  is,  upon  the  person  who  exercises  control  over  the  land,  even  though  he 
does  not  hold  the  legal  title,  and  is  not,  in  the  strict  sense  of  the  term,  the 

*  owner'  of  the  land,"  etc.  Dr.  Cook  had  as  much  control  over  the  premises 
in  question  as  did  tiie  executors  of  Tompkins.  It  is  true,  he  held  his  posses- 
sion under  the  Miller  deed,  and  that  the  trustee  cannot  be  said,  in  the  strict 
sense  of  the  phrase,  to  take  under  him.  But  considering  that  the  question  is 
hot  one  of  title,  but  rather  as  to  the  consent  of  the  ostensible  "owner."  and 
also  considering  the  striking  fact  that  our  law  makes  no  provision  for  a  sec- 
ond or  third  condemnation,  to  correspond  with  possible  changes  of  title  to  the 
land  through  which  the  right  of  way  passes,  we  feel  constrained  to  hold  that, 
for  the  purpose  of  giving  "consent"  to  the  right  of  way.  Dr.  Cook  was  the 
"owner"  of  the  land,  and  his  license,  executed  as  it  has  been  by  construction 
of  the  road  and  long  use,  was  not  revoked  by  his  death,  or  limited  in  its  effect 
to  his  life-time.  But  if  we  take  the  other  view,  the  result  will  he  the  same. 
If  Dr.  Cook  was  not  the  "owner"  in  the  sense  of  the  statute,  who  was?  Was 
it  the  trustee,  Tutt,  who  had  the  legal  title?  If  so,  when  the  company  had 
graded  the  road  through  the  land  in  1872  he  should  have  required  compensa- 
tion then,  or  v/ithin  a  reasonable  time  thereafter.  Section  1558,  Geo.  St., 
provides  that  "if  in  any  case  the  *  owner 'of  any  lands  shall  permit  the  per- 
son or  corporation  requiring  the  rl^ht  of  way  over  the  same  to  enter  upon  the 
construction  of  the  highway  without  previous  compensation,  the  said  *  owner' 
shall  have  the  right,  after  the  highway  shall  have  been  constructed,  to  demand 
compensation,  and  to  petition  for  an  assessment  of  the  same  in  the  manner  here- 
inbefore directed:  provided, such  petition  shall  be  filed  within  twelve  months 
after  the  highway  shall  have  been  completed  through  his  or  her  lands. "    It 
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does  not  appear  that  he  (the  trustee)  had  notice,  but  that  may  be  inferred, 
(see  Verdier  v.  Railroad  Co,,  15  S.  C.  476;)  and  it  is  expressly  alleged  in  the 
complaint  that  the  defendant  corporation,  about  April,  1870,  took  possession 
of  the  strip  of  land  above  described,  and  did  soon  thereafter  dig  up  the  soil, 
etc, ;  and  it  was  seven  years  before  any  action  was  taken,  and  nearly  14  yeaia 
before  the  present  proceedings  were  instituted.  It  seems  to  us  that  the  stat- 
ute does  not  contemplate  a  divided  "ownership,"  or  one  "owner"  for  ttw 
present,  and  another  for  the  future,  making  two  successive  condemnations 
necessary.  And  in  the  view  that  the  trustee,  Tutt,  was  and  is  the  legai 
"owner"  in  the  sense  of  the  statute,  he  has  lost  his  right  to  recover  the  said 
strip  of  land,  by  lapse  of  time,  and  the  statute  of  limitations.  See  Waring  v. 
Railroad  Co,,  16  8.  0.  4 16.  The  judgment  of  this  court  is  that  the  judgment 
of  the  circuit  court  be  affirmed, 

Simpson,  C.  J.,  and  MoIyer,  J.,  concur. 

(28  S.  C.  401) 

Hahmon  9.  Columbia  &  G.  B.  Co. 

{Supreme  C  mrt  of  South  Carolina.    April  3,  1888.) 

Railroad  Companies— Liabixities— Lease  to  Another  Company. 

A  railroad  corporation  is  not  relieved  from  the  obligations  imposed  by  Its  charter 
by  a  lease  of  its  road  to  another  company.  > 

Appeal  from  common  pleas  circuit  court  of  Richland  county. 

Action  for  damages  on  ground  of  negligence,  by  Frederick  Harmon  against 
the  Columbia  &  Greenville  Bailroad  Company.  Judgment  for  defendant. 
Plaintiff  appeals. 

Wallace  J.  Canefleld,  for  appellant.    /•  C  Haskell,  for  respondent. 

McIVER,  J.  This  was  an  action  brought  by  the  plaintiff  to  recover  dam- 
ages for  the  alleged  killing  of  certain  of  lus  cattle  by  the  negligence  of  the 
defendant  company  in  running  its  trains.  There  was  some  testimony,  of  a 
very  indefinite  character,  tending  to  show  that  the  defendant  company  had 
leased  its  road  to  the  Richmond  &  Danville  Railroad  Company,  which  latter 
company  was  operating  the  road  at  the  time  of  the  alleged  killing  of  the 
plaintiff's  cattle.  The  circuit  judge  granted  a  motion  for  nonsuit,  upon  the 
ground  that  after  the  lease  of  the  road  the  defendant  could  not  be  held  liable; 
and  from  this  judgment  of  nonsuit  the  plaintiff  appeals  upon  the  several 
grounds  set  out  in  the  record,  which  need  not  be  repeated  here,  as  the  sole 
question  for  us  to  determine  is  whether  the  defendant  is  relieved  from  lia- 
bility by  its  voluntary  lease  of  its  road  to  another  company.  While  the  testi- 
mony as  to  the  fact  of  the  lease  is  not  very  full  or  clear,  yet  the  counsel  for 
appellant  has  very  properly  waived  any  objection  on  that  ground,  for  the  pur- 
pose of  presenting  squarely  the  legal  question  involved.  It  is  not  to  be  de- 
nied that  there  is  some  conflict  of  authority  in  the  different  states  as  to  this 
question ;  but  we  think  that  the  weight  of  authority,  as  well  as  of  reason,  is  in 
favor  of  the  view  contended  for  by  the  appellant.  When  a  railroad  company 
accepts  a  charter,  it  assumes  the  performance  of  all  the  duties  to  the  public 
which  are  imposed  upon  it  by  the  charterer  the  general  laws  of  the  state, 
and  it  cannot  be  permitted  to  escape  from  the  obligations  thus  imposed  upon 
It  by  transferring  its  chartered  rights  and  privileges  either  to  an  individual 
or  to  another  corporation.  A  coi*poration  must  of  necessity  always  act  through 
individuals;  and  whether  such  individuals  are  called  its  officers  or  agents,  or 
its  lessees,  cannot  affect  the  question  of  its  liability  to  perform  the  obligations 
which  it  has  incurred  in  consideration  of  the  grant  of  its  chartered  rights  and 
privileges.    It  cannot  be  permitted  to  enjoy  the  benefits  conferred  by  its  cbar. 

^  See  note  at  end  of  case. 
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ter  without  incuiTing  the  responsibilities  incident  thereto.  As  was  said  in 
one  of  the  cases,  if  it  were  otherwise,  a  railroad  company,  by  leasing  its  road 
to  irresponsible  persons,  might  enjoy  all  the  benefits  conferred  by  its  charter, 
and  practically  leave  the  public  generally,  as  well  as  individuals,  without 
any  of  the  protection  which  the  obligations  imposed  upon  the  company  by  its 
charter,  as  well  as  the  general  law  of  the  state,  were  designed  to  afiford.  Ac- 
cordingly, we  find  it  laid  down  by  Mr.  Justice  Davis  in  the  case  of  Railroad 
Co.  V.  Brot/m,  17  "Wall.  450,  as  "the  accepted  doctrine  in  this  country  that  a 
railroad  corporation  cannot  escape  the  performance  of  any  duty  or  obligation 
imposed  by  its  charter,  or  the  general  laws  of  the  state,  by  a  voluntary  sur- 
render of  its  road  into  the  hands  of  lessees."  This  doctrine  was  recognized 
and  affirmed  by  this  court  in  Bank  v.  Uailway  Co,  25  S.  C.  222,  although  the 
court  in  that  case,  not  because  any  doubt  was  enteitained  as  to  the  sound- 
ness of  the  doctrine  just  laid  down,  did  state,  merely  as  an  additional  reason 
for  the  conclusion  there  reached,  that  the  contract  there  was  made  with  the 
lessor  and  not  with  the  lessee.  The  cases  cited  by  the 'counsel  for  appellant 
in  his  argument  here  show  that  the  courts  of  many  of  our  sister  states  have 
adopted  the  same  view. 

The  circuit  judge  seems  to  rest  his  conclusion  upon  the  ground  that  inas- 
much as,  under  the  charter  of  the  defendant  company,  it  has  power  to  lease 
its  road,  it  follows  necessarily  that  when  tlie  road  is  leased  the  company  is  re- 
leased from  all  its  obligations  to  the  public  and  to  individuals,  and  these  obli- 
gations then  rest  solely  upon  the  lessee.  We  cannot  accept  this  view.  It 
rests  upon  the  idea  that  inasmuch  as  the  defendant  company  Incurs  tliese 
obligations  in  exchange,  as  it  were,  for  the  chartered  rights  and  privileges 
conferred  by  the  legislature,  when  such  rights  and  privileges  are  trans- 
ferred to  another  by  the  consent  of  the  legislature,  the  corresponding  obli- 
gations are  likewise  transferred  to  such  other  person  or  corporation.  This, 
at  first  view,  seems  plausible,  and  is  the  view  adopted  in  some  of  the  states. 
But  it  rests  upon  the  unfounded  assumption  that  the  defendant  conipany 
has  transferred  all  of  its  chartered  rights  and  privileges  to  the  Richmond 
&  Danville  Railroad  Company.  We  understand  the  testimony  as  tending 
to  show,  and  the  concession  of  counsel  to  be,  simply  that  the  defendant 
company  has  leased  its  road  to  the  Richmond  &  Danville  Railroad  Company, 
and  not  that  it  has  transferred  all  of  its  chartered  rights  and  privileges  to 
that  company.  On  the  contrary,  this  very  case  necessarily  implies  that  the 
defendant  still  maintains  its  corporate  organization  and  existence;  and,  in- 
stead of  running  its  road  itself  directly,  has  bargained  with  another  company 
to  run  it  for  a  compensation,  as  we  must  suppose.  The  defendant  company, 
therefor,  In  reality  still  enjoys  the  benefits  of  its  charter,  and  cannot  be  per- 
mitted to  escape  its  corresponding  obligations.  What  would  be  the  effect  of 
an  absolute  transfer  of  all  its  chartered  rights  and  privileges  by  a  sale  made 
under  proper  authority  is  not  the  question  before  us.  The  fact,  therefore, 
that  the  defendant  company  is  authorized  by  its  charter  (Act  of  1845,  11  St. 
328,)  "to  farm  out"  or  lease  its  road  to  another  company,  and  that  it  has  dune 
so,  does  not  exempt  it  from  responsibility,  in  the  absence  of  any  provision 
granting  such  exemption;  and  there  is  no  such  exemption  in  defendant's 
charter. 

The  counsel  for  respondent,  in  his  argument  here,  has  attempted  to  draw  a 
distinction  between  the  liability  of  a  lessor  for  an  injury  sustained  by  reason 
of  some  omission  of  duty  resting  upon  the  lessor— as,  for  example,  from  the 
defective  condition  of  the  track  or  of  a  bridge  existing  at  the  time  of  the  lease 
— and  an  injury  arising  from  some  negligence  of  the  lessee's  servants  in  run- 
ning the  trains.  We  see  no  ground  for  such  a  distinction,  which  really  rests 
upon  a  denial  of  the  principles  above  laid  down.  If,  as  we  have  seen,  the  de- 
fendant company  cannot  escape  the  obligations  which  it  assumes  in  accept- 
ing its  charter,  by  leasing  its  road  to  another,  then,  whether  the  injury  corn- 
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plained  of  arises  from  a  defective  track,  or  from  carelessness  in  running  the 
trains,  can  make  no  difference.  In  both  instances  the  obligations  assumed  by 
tiie  defendant  company  have  been  violated,  and  it  must  bear  the  responsi- 
bility. The  fact  that  the  defendant  company  has  found  it  more  convenient 
or  more  profitable  to  exercise  its  corporate  rights  through  its  lessee,  rather 
than  by  its  own  officers  and  agents,  cannot  relieve  it  from  the  performance  of 
its  corresponding  obligations. 

Whether  the  plaintiff  may  not  have  been  entitled  to  elect  to  proceed  against 
the  lessee  as  the  person  or  corporation  actuaUy  doing  the  act  complained  of,  or 
whether  the  defendant  company  may  not  be  entitled  to  have  recourse  upon 
its  lessee  in  case  it  should  be  held  liable  to  the  plaintiff  in  this  action,  are 
questions  which  do  not  arise  upon  this  record,  and  have  not,  therefore,  been 
considered. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  re- 
versed, and  that  the  case  be  remanded  to  that  court  for  a  new  trial. 

Simpson,  G.  J.,  and  McGowan,  J.,  concur. 

NOTE. 

Railroad  Companies— Lbabb— Li abilitt  of  Lessor.  Ck>rporation8  orgatiized  for 
public  purposes  cannot,  by  contract  of  sale,  lease,  or  otherwise,  render  themselves  in- 
capable of  performing  tneir  duties  to  the  public,  or  in  any  way  aosolye  themselves  from 
the  obligation  which  forms  the  main  consideration  for  giving  them  a  corporate  exist- 
ence, unless  this  be  done  by  consent  of  the  state,  given  througn  the  charter,  or  in  some 
other  manner.  Railway  Co.  v.  Morris,  (Tex.)  4  S.  W.  Rep.  156.  A  railroad  company 
cannot  escape  the  performance  of  any  duty  or  obligation  imposed  by  its  charter,  or  the 
general  laws  of  the  state,  by  a  voluntary  surrender  of  its  road  into  the  "hands  of  the  les- 
sees, unless  there  be  some  special  statutory  permission  therefor.  Breslin  v.  Car  Co., 
(Mass.)  18  N.E!. Rep.  65;  Naglee  v.Railway  Co.,  (Va.)  3  S.E.Rep.369;  Freeman  v. Rail- 
way Co.,  (Minn.)  ION.  W.  Rep.  504:  Lakin  v.  Railroad  Co.,  (Or.)  11  Pac.  Rep.  68.  Where 
a  railroad  corporation,  without  such  consent,  leased  its  road  to  another  railroad  corpo- 
ration, which  entered  upon  and  controUed  and  managed  the  road,  held,  that  the  former 
corporation  is  liable  for  injuries  to  persons  caused  by  negligent  defects  in  its  track  at  a 
highway  crossing.    Freeman  v.  Railway  Co.,  supra. 

The  ground  of  the  liability  of  a  railway  company,  which  has  leased  its  line  to  another 
company,  for  the  act  of  the  lessee,  is  not  merely  that  the  lessee  is  the  agent  of  the  les- 
sor, but  that  the  lessor,  in  consideration  of  the  grant  of  its  charter,  undertook  the  per- 
formance of  duties  and  obligations  towards  the  public,  and  public  policy  reouires  that 
it  should  not  be  released  therefrom  without  the  consent  of  the  legislature.  In  order  to 
relieve  the  lessor  from  such  liability,  a  legislative  exemption  &  necessary.  A  mere 
consent  to  lease  is  not  such  an  exemption.  Balsley  v.  Railroad  Co.,  (111.)  8  N.  E.  Rep. 
859. 

A  lessor  railway  company  is  liable  for  the  damages  and  statutory  penalty  for  a  fire 
caused  bya  lessee  company  along  the  track  or  right  of  way.  Balsley  v.  Railroad  Ck)., 
supra,  where  the  railroad  on  which  stock  was  killed  was  owned  by  one  company,  and 
leased  to  another,  without  special  authority  from  the  state,  both  companies  are  Liable 
to  the  owner  of  the  stock, — toe  one,  because  of  its  actual  operation  of  the  road:  and  the 
other,  because  it  could  not,  without  permission  of  the  legislature,  transfer  its  franchise 
even  temporarily  so  as  to  release  itself  from  liability  for  the  acts  and  defaults  of  its 
lessee.    Railway  Co.  v.  Dunham,  (Tex.)  4  S.  W.  Rep.  472. 


(28  S.  C.  418) 

Wando  Phosphate  Co.  v.  Gibbon  et  al. 
{Supreme  Court  of  South  Ca/rolina.    April  8, 1888.) 

Mines  and  Mining— Possession  under  0)nthact  to  Mine— Breach  of— Refusal  to 
Deliver  Possession. 

Where  one  party  is  in  possession  of  the  mine  and  fixtures  of  another,  under  con-  ■ 
tract  to  mine  a  certain  quantity  of  rock  each  year  ^  until  the  mines  are  exhausted,  ** 
such  party  cannot  retain  possession  claiming  under  his  contract,  and  refuse  to  de- 
liver up  the  mine  and  fixtures,  and  discontinue  work  thereon,  after  notice  to  that 
effect  has  been  served  on  him :  but  such  a  party  may  have  an  action  for  damages 
against  the  owner  for  breach  of  contract. 

Appeal  from  common  pleas  circuit  court  of  Charleston  county;  Fraser* 
Judge. 
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Action  for  damages,  with  prayer  for  Injunction,  by  Wando  Phosphate  Com- 
pany against  George  E.  Gibbon  et  al.,  for  alleged  trespass  on  land  of  plain- 
tiff. There  was  a  demurrer  to  the  answer,  wMch  was  oveiTuled,  and  plain- 
tiff appeals. 

Barker,  Qilliland  ds  Fitzimmons,  for  appellant.  Simons  &  Seigling  and 
Mitchell  (&  Smith/ tor  respondents. 

Simpson,  C.  J.  The  appellant,  being  the  owner  of  a  certaid  tract  of  land 
situate  in  Charleston  county,  containing  a  deposit  of  phosphate  rock,  em- 
ployed the  defendants,  respondents,  to  mine  said  lands  under  the  following 
written  agreement,  to-wit: 

'* First.  That  the  said  George  E.  Gibbon,  Jr.,  and  E.  J.  Hanahan,  agree 
and  contract  to  mine  all  the  available  phosphate  rock  on  the  lands  of  the  Wando 
Phosphate  Company  near  Bee's  ferry,  in  Charleston  county,  in  the  state  afore- 
said, and  deliver  the  same,  properly  washed  and  weighed,  to  the  said  company, 
on  board  of  lighters  and  vessels,  at  the  wharf  of  the  company,  situate  on  said 
land,  at  four  dollars  and  75  cents  ($4.75)  per  ton.  for  each  and  every  ton  of 
2,240  lbs.  so  mined,  washed,  weighed,  and  delivered:  provided,  that  if  no  ves- 
sel is  ready  to  receive  the  rock,  the  same  shall  be  dumped  on  the  wharf,  or  on 
the  adjacent  land,  at  the  option  of  the  company. 

*' Second.  The  said  Wando  Phosphate  Company  agree  to  furnish  to  the  par- 
ties of  the  first  part  a  washer,  engine,  boilers,  a  railroad  of  necessary  length,, 
and  having  a  track  three  feet  wide,  with  proper  switches  and  frogs,  twenty 
cars  of  usual  size,  mules,  and  whatever  else  may  be  necessary  to  constitute  a 
plant  suitiible  and  proper  for  carrying  on  said  mining  operations,  and  shall 
pay  to  the  said  paii^ies  of  the  first  part  four  dollars  and  seventy-five  cents  per 
ton  for  each  and  every  ton  of  phosphate  rock,  so  mined,  washed,  and  deliv- 
ered, as  provided  for  in  the  first  clause  of  this  agreement,  said  payment  to  be 
made  weekly  and  monthly. 

''Third.  The  said  parties  of  the  first  part  agree  to  furnish  the  necessary 
labor,  and  to  pay  for  the  same,  and  also  to  feed  the  mules,  and  defray  all  the 
other  expenses  necessary  to  the  mining,  washing,  and  delivering  of  said  rock, 
as  hereinbefore  provided  for,  keeping  everything  in  order  at  their  expense; 
damages,  other  than  usual  wear  and  tear  to  machinery,  engine,  and  boilers, 
excepted. 

"Fourth.  The  said  parties  of  the  first  part  agree  to  mine  not  less  than  two 
thousand  tons  of  phosphate  rock  within  one  year  from  the  time  the  plant  here- 
inbefore provided  for  has  been  turned  over  to  them,  and  to  mine  not  less  than 
four  tliousand  tons  for  each  and  every  succeeding  year  until  the  mines  are  ex- 
hausted. 

**  Fifth.  It  is  mutually  agreed  that  in  case  the  said  parties  to  these  presents 
shall  differ  as  to  what  is  'available  phosphate  rock,^  as  provided  for  in  the 
first  article,  or  what  is  necessary  to  constitute  a  plant  suitable  and  proper  for 
carrying  on  said  mining  operations,  as  provided  for  in  the  second  article  hereof, 
such  difference  shall  be  submitted  to  arbitrators,  one  to  be  appointed  by  the 
party  of  the  first  part,  and  one  by  the  party  of  the  second  part,  with  the  right 
to  said  arbitrators,  in  case  they  should  not  agree,  to  call  in  an  umpire,  and 
the  award  of  said  arbitration  shall  be  final  and  conclusive  on  said  parties. 

"Sixth.  The  said  parties  of  the  first  part  are  to  have  the  use  of  the  houses 
now  standing  on  the  said  lands  of  the  party  of  the  second  part. 

"In  witness  whereof  the  said  parties  have  hereunto  set  their  hands  and 
seals  on  the  day  and  in  the  year  first  above  written. 
[Signed]        "G.  E.  Gibbon,  Jr. 
••E.  J.  Hanahan. 
"F.  B.  Hacker,  Pres.  Wando  Phos.  Company. 

This  agreement  was  entered  into  on  the  22d  November.  1881;  and  after  the 
work  had  been  carried  on  for  several  years  thereunder,  the  appellant  finding 


[l.  s.] 

[l.  s.I 

^"    [L.  s.] 
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that  they  were  suffering  great  loss  on  account  of  the  decline  in  phosphate  rock, 
on  the  2d  day  of  February,  1887,  gave  notice  to  the  respondents  that  tlie  work 
should  be  discontinued  on  and  after  the  5th  day  of  February,  when  the  prop- 
erty in  possession  of  said  respondents,  including  the  lands,  washer,  railroad 
track,  mules,  and  implements  belonging  to  the  appellant  should  be  delivered 
up.  This  notice  was  disregarded  by  the  respondents,  who  continued  to  hold 
possession  of  the  property  mentioned,  after  said  notice,  and  also  after  frequent 
other  notices  of  the  same  kind,  continuing  to  dig  the  soil  and  remove  the 
rock.  Wherefore  the  action  below  was  commenced  by  the  appellant,  demand- 
ing judgment  for  damages  in  the  sum  of  830,000  for  the  alleged  trespasses; 
and,  further,  that  respondents  be  enjoined  from  the  further  continuance  of 
said  trespasses  and  injuries.  The  respondents,  admitting  most  of  the  allega- 
tions in  the  ^oroplaint  as  to  the  character  of  the  work,  etc.»  denied  that 
they  were  trespassers,  and,  contending  that  they  had  performed  and  were  per- 
forming their  part  of  the  contract  above  set  out,  interposed  said  contract  as 
a  defense  to  the  action.  The  appellant  demurred  to  respondents^  answer,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  defense.  This 
demurrer  was  overruled  by  his  honor,  T,  B.  Fraser,  and  the  complaint  or- 
dered to  be  dismissed,  with  costs.  The  plaintiff  has  appealed  upon  13  excep- 
tions. The  main  point  raised,  however,  is  that  his  honor  erred  in  holding 
that  the  respondents  had  the  right  to  continue  their  work  and  employment 
until  the  "mines  were  exhausted;"  that  sucii  was  the  meaning. and  intent  of 
the  contract  between  the  parties ;  and  that  appellant  had  no  right  to  discontinue 
said  work  so  as  to  make  the  respondents  trespassers.  Error  is  alleged,  also, 
to  his  honor,  in  dismissing  the  comphunt  without  motion,  or  notice  of  mo- 
tion, to  that  effect,  and  on  demurrer  to  the  answer.  The  other  exceptions  al- 
lege error  more  to  the  reasoning  of  his  honor  leading  up  to  the  holding  sug- 
gested above,  rather  than  to  any  principle  of  law  directly  involved. 

We  come  now  to  the  question,  did  his  honor  interpret  correctly  the  contract 
between  the  parties?  Was  it  a  definite  contract  for  the  continuance  of  the 
work  provided  for  therein  until  the  mines  should  be  exhausted,  and,  if  so,  did 
it  authorize  the  respondents  to  hold  onto  the  property,  after  notice  to  quit, 
thereby  constituting  a  good  defense  to  the  charge  of  trespass?  There  is  no 
doubt  that  a  party  in  the  possession  of  the  lands  of  another,  acknowledged  to 
be  his,  and  of  property  like  that  mentioned  here,  using  it,  digging  the  soil, 
and  removing  the  rock,  etc.,  would  be  a  trespasser,  unless  he  is  in  possession 
as  lessee,  under  a  contract  of  rent,  under  an  irrevocable  license,  or  by  per- 
mission and  consent.  It  will  be  conceded,  we  suppose,  that  a  party  using  the 
property  of  another, — as  it  is  admitted  the  respondents  were  using  the  prop- 
erty of  the  plai  ntiff  here, — to  avoid  being  held  responsibleas  a  trespasser,  would 
be  required  to  show  that  he  stood  in  relation  to  the  owner  in  one  or  more  of 
the  conditions  mentioned  above.  Now,  was  the  contract  under  which  the  re- 
spondents hold,  and  upon  which  they  rely,  either  a  lease,  a  contract  of  rent, 
a  license  coupled  with  an  interest,  or  a  permission  to  hold  and  use,  as  claimed. 
It  was  certainly  neither  of  the  three  first,  and  therefore  they  maybe  dismissed 
without  further  remark.  The  question,  then,  recurs,  was  it  a  permission, 
taking  effect  at  the  time  of  its  execution,  and  at  the  beginning  of  the  employ- 
ment of  the  defendants,  and  to  continue  of  .force  until  the  **  mines  were  ex- 
hausted?" Were  the  terms  used,  to-wit,  "to  furnish  not  less  than  4,000 tons 
for  each  and  every  succeeding  year  until  the  mines  were  exhausted,"  as  found 
in  the  fourth  paragraph  of  the  contract,  intended  to  indicate  tlie  duration  of 
the  employment,  and  so  understood  by  the  parties,  or  were  they  used  merely 
to  indicate  the  quantity  of  rock  to  be  taken  yearly  from  the  mines  while 
the  mining  continued,  provided  there  was  available  rock  present?  We  have 
felt  great  hesitation  in  reaching  a  conclusion  on  the  first  question,  because, 
on  the  one  side,  if  it  was  the  purpose  of  these  parties  to  fix  definitely  and 
positively  a  duration  to  their  business  obligations  upon  both  sides*  this  cer- 
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tainly  could  have  been  done  much  more  disUnctly  than  by  the  phrase  used. 
And  besides,  this  phrase  is  found  in  a  somewhat  singuhir  place  in  the  con- 
tract, if  such  was  its  purpose.  It  is  found  in  the  fourth  paragraph,  which 
stipulates  for  the  quantity  of  rock  to  be  mined  annually  by  the  respondents, 
and  seems  to  have  been  thrown  in  more  for  the  benefit  of  said  respondents 
than  anything  else,  giving  room  for  a  decreased  quantity,  less  than  the  4,000 
tons  stipulated  for,  in  case  the  mine  should  begin  to  run  out,  rather  than  to 
extend  the  contract  to  an  indefinite  period,  to  be  measured  and  marked  only 
by  the  exhaustion  of  the  mine.  And  yet,  on  the  other  side,  when  the  words 
employed  are  interpreted  according  to  their  ordinary  and  usual  signification, 
there  is  ground  for  the  position  that  the  contract  was  to  last  as  long  as  the 
mines  furnished  available  rock  to  the  extent  of  4,000  tons  per  annum.  But, 
be  this  as  it  may,  there  is  certainly  no  express,  formal  provision  in  the  con<- 
tract  obligating  the  plaintiff  to  continue  the  business  of  mimng  until  the 
mines  were  exhausted,  nor  for  any  definite  or  fixed  period.  Nor  do  we  think 
there  is  any  necessary  implication  of  such  a  result.  It  is  true  that  the  defend- 
ants stipulated  and  agreed  to  mine  not  less  than  4,000  tons  of  rock  for  each 
and  every  succeeding  year,  until  the  mines  were  exhausted.  And  in  another 
section  of  the  contract  the  plaintiff  stipulated  to  pay  ^.75  for  each  ton  mined 
and  furnished,  etc. ;  but  it  nowhere  appears  clearly  that  the  plaintiff  contracted 
to  keep  the  business  running,  even  at  a  ruinous  sacrifice,  until  the  mines 
were  exhausted. 

There  are  two  English  decisions  found  in  5  Adol.  &  £.  (N.  S.)  which  are 
very  similar  to  this,  and  which  we  think  should  control  here.  In  the  first 
case,  Aspdin  v.  Austin,  p.  671,  plaintiff  agreed  to  manufacture  for  defendant 
cement  of  a  certain  quality,  with  the  materials,  machinery,  and  implements 
to  be  furnished  by  the  defendant;  the  defendant  engaging  to  pay  foui*  F. 
weekly  during  the  two  years  following  the  date  of  the  agreement,  and  five  F. 
weekly  during  the  next  year  following,  and  also  to  receive  plaintiff  into  part- 
nership at  the  expiration  of  the  three  years.  Each  parly  bound  himself  in  a 
penal  sum  to  fulfill  the  agreement.  Held,  that  the  stipulations  in  the  agree- 
ment did  not  raise  an  implied  covenant  that  defendant  should  employ  plain- 
tiff in  the  business  during  three  or  two  years,  though  defendant  was  bound 
by  express  words  to  pay  plaintiff  the  stipulated  wages  during  those  periods, 
respectively,  if  plaintiff  performed,  or  was  ready  to  perform,  the  condition 
precedent.  In  this  case  the  plaintiff  was  discharged  before  the  expiration  of 
the  period  mentioned,  and  he  brought  action  for  damages  on  account  of  the 
discharge.  In  delivering  the  opinion  of  the  court.  Lord  Dknman,  C.  J.,  said: 
**The  breach  here  assigned  by  the  plaintiff  assumes  that  the  defendant,  at 
however  great  loss  to  himself,  was  bound  to  continue  his  business  for  three 
years.  But  the  defendant  has  not  covenanted  to  do  so.  He  has  covenanted 
only  to  pay  weekly  sums  for  three  years  to  the  plaintiff,  on  condition  of  his 
performing  what  on  his  part  he  had  made  a  condition  precedent,  and  the 
plaintiff  will  be  entitled  to  recover  those  sums,  whether  he  performs  that  or 
not,  so  long  as  he  is  ready  and  willing  and  offers  to  perform  it,  and  is  pre- 
vented only  by  the  defendant  from  doing  it. "  The  other  case,  Dunn  v.  Sayles^ 
p.  687.  was  to  the  same  effect,  upon  a  similar  contract.  The  court  in  these 
cases  seem  to  have  held  that  while  the  contract  to  pay  the  stipulated  sums  for 
the  services  to  be  rendered  might  be  binding  if  the  plaintiff  was  ready  and 
willing  to  perform  them,  and  was  prevented  improperly  by  the  defendant,  yet 
that  defendant  could  not  be  required  to  continue  the  business  against  his  will, 
and  to  his  great  injury.  In  other  words,  that  he  had  the  right  to  dismiss  bis 
employe,  and  to  discontinue  his  business,  at  the  peril  of  being  held  responsi- 
ble for  failure  to  comply  with  his  contract  to  pay  so  much  weekly,  etc. 

Xow  in  the  case  before  tlie  court.  As  we  have  already  said,  there  is  no 
distinct  and  positive  contract  on  the  part  of  the  plaintiff  that  the  business  of 
mining  shall  go  on  until  its  mines  were  exhausted*  which  the  plaintiff  has 


Digitized  by 


Google 


S.  C]  WAKDO   PHOSPHATE   00.  V,  GIBBON.  .    841 

Dreacbed  by  dismissing  the  defendants,  and  by  virtue  of  which  contract  th« 
defendants  can  hold  onto  the  property  in  question  after  notice  to  quit.  The 
contract  which  plaintiff  has  breached,  if  any,  is  like  that  in  the  two  cases 
above  cited,  to-wit,  a  contract  to  pay  the  defendants  the  sums  stipulated  foi 
the  rock  to  be  mined.  But  the  bre;ich  of  this  contract,  if  any,  does  not  en- 
title the  defendants  to  continue  in  possession  of  the  property.  Mr.  Wood 
says:  "When  a  servant  is  discharged,  whether  rightfully  or  not,  (Ross  v. 
Pender,  1  Ct.  8e3s.  Cas.  (4th  Sess.^  352,)  he  must  leave  peaceably,  and  sur- 
render to  the  master  all  property  oelonging  to  him,  including  a  bouse,  if  lie 
occupies  it  as  a  servant;  and,  if  he  fails  to  do  so,  the  master  may  forcibly  eject 
him  from  thepremises,  {Scougal  v.  Crawford,  2  Murray,  110;  Bertie  v.  BeaU' 
monU  16  East,  34;)  and  the  fact  that  the  servant  leaves  quietly,  without  pro- 
testing against  his  discharge,  cannot  be  construed  as  evidence  of  an  acquies- 
cence therein, (Champion  v. Hartshome, 9 Conn. 564;  McAlister v. Ogle,  1  Ir. 
Jur.  (N.  S.)  313;)  for  it  is  his  duty  to  leave  peaceably,  and  he  does  no  more 
than  his  duty  by  quietly  departing."  (Wood.  Mast.  &  Serv.  (2d  Ed.)  §  144.) 

In  each  of  the  cases  In  Adol.  &  E.,  above,  the  employe  brougtit  the  action, 
relying  upon  an  alleged  breach  of  the  contract  between  the  paities;  that  the 
employer  had  discontinued  the  work,  and  discharged  the  plaintiff  without 
cause,  before  the  expiration  of  said  contract.  The  court  held  that  there  was 
no  covenant,  either  express  or  implied,  that  the  work  should  continue,  and 
therefore  the  action  could  not  be  sustained;  saying  that  the  breach  assigned 
should  have  been  the  failure  to  pay  the  stipulated  wages  during  the  specified 
time,  for  which  there  was  a  contract.  So  here.  The  defendants  interposed 
the  agreement,  setting  up  the  defense  that  they  had  the  right  thereunder  to 
continue  the  work  until  the  mines  were  exhausted.  The  circuit  judge  sus- 
tained this  defense  by  overruling  the  demurrer.  We  think  this  was  error,  for 
the  reason,  like  the  cases  cited  supra,  there  was  no  contract  for  the  continua- 
tion of  the  work  for  a  definite  or  an  indefinite  period.  Whether  there  was  a 
contract  that  defendants  should  be  employed  to  the  extent  of  furnishing  4,000 
tons  of  rock  per  annum  until  the  mines  should  be  exhausted,  at  ^.75  per  ton, 
is  not  one  of  the  issues  in  the  pleadings,  and  is  not,  therefore,  directly  involved. 
But  assuming  that  it  is,  and  that  such  a  contract  was  made,  and  that,  being 
imder  seal,  based  upon  mutual  promises  and  stipulations,  and  in  every  way 
founded  upon  a  sufficient  legal  consideration,  it  is  a  valid  contract,  binding 
and  obligating  upon  both  parties,  and,  furtlier,  that  it  has  been  bleached, 
what  is  the  remedy,  and  what  is  the  relief  to  which  the  defendants  are  en- 
titled? The  remedy  for  a  breach  of  contract  depends  entirely  upon  the  nature 
and  character  of  the  contract  breached.  If  it  be  a  contract  by  which  the  party 
of  the  second  part  has  acquired  the  possession  of  property,  real  or  persourvl, 
as  a  purchaser,  lessee,  or  otherwise,  of  a  defined  interest,  as  a  term  of  years, 
etc.,  or  a  license  coupled  with  an  interest  irrevocable,  we  suppose  that  he  could 
retain  possession.  Or  if  it  be  a  contract  which  the  courts  would  specifically 
enforce  according  to  its  terras,  he  might  obtain  such  enforcement.  Or  if  it 
be  a  contract  the  breach  of  which  sounds  in  damages  only,  his  remedy  would 
be  an  action  for  damages,  and  his  relief  a  recovery  of  such  damagt^s  a?  the 
facts  required.  In  the  first  class  he  could  retain  possession,  because  his  pos- 
session is  founded  upon  title.  In  the  second,  if  in  possession,  he  could  still 
retain  it,  because  the  courts  would  enforce  a  specific  performance,  if  he  was 
out  of  possession,  by  putting  him  in  possession.  But  in  the  last  class  his 
rights  rest  in  contract,  which  has  given  him  no  defined  interest  in  possession, 
but  simply  an  agreement  to  have  a  certain  thing  done  or  not  done,  the  viola- 
tion of  which  entitles  him,  not  to  have  the  agreement  fulfilled  specificidly^ 
but  to  damages  in  case  of  a  failure  to  comply.  Take  the  case  of  an  overseer, 
an  agent,  or  clerk  employed  for  a  certain  number  of  years,  and  dismissed  with- 
out sufiicient  cause  before  the  expiration  of  the  contract,  could  he  still  perform 
the  stipulated  duties  in  defiance  of  the  dismissal  of  the  employer,  ^er/oA?e/ 


Digitized  by 


Google 


842  SOUTHEASTERN  REPOBTEB.  [S.  C. 

Would  this  be  his  legal  remedy?  Or  would  not  an  action  for  damages  be  the 
legal  and  proper  course?  We  think  the  respondents  occupied  the  relation  of 
ordinary  laborers  to  the  appellant,— employes  to  do  a  certain  work,— their 
possession  being  his  possession;  and  tiiat  possibly  they  were  employed  to  do 
this  work  "until  the  mines  were  exhausted,"  and  that  the  appellant  has  broken 
this  employment  at  the  peril  of  being  subjected  to  pay  such  damages  as  the 
respondents  may  have  sustained.  But  we  do  not  think  that  the  respondents 
bought  any  right  or  title  to  the  property  in  question,  nor  was  the  contract 
such  a  contract  as  the  court  of  equity  would  specifically  enforce,  and  in  that 
way  authorize  them  to  hold  to  their  possession,  but  it  is  a  contract  sounding 
in  damages,  for  the  breach  of  which  their  only  remedy  is  an  action  for  dam- 
ages, and  that,  since  the  service  of  notice  to  quit  upon  said  defendants,  their 
possession  has  been  without  authority,  and  therefore  the  action  belo>y  is  main- 
tainable, it  being  substantially  an  action  for  exclusive  possession  oh  the  part 
of  the  appellant.  See  the  principle  laid  down  by  Wood,  Mast.  &  Serv.  quoted 
above,  extracted  from  the  cases  which  he  cites  supra.  The  main  ground  of 
our  conclusion  is  that,  even  admitting  the  contract  to  have  been  a  contract 
until  the  mines  were  exhausted,  (which  question  we  do  not  adjudicate  deci- 
sively,) yet  it  was  a  contract  involving  personal  services  only,  and  gave  no 
title  to  the  property,  either  real  or  personal,  or  any  right  to  possession  or  use 
as  against  the  true  owners,  and  therefore  that  defendants  could  not  continue 
to  hold  in  deOance  of  the  demand  of  the  appellant,  the  admitted  owner.  See 
Wood,  Mast.  &  Serv.  (2d  Ed.)  §  155:  "When  a  servant  occupies  a  dwelling- 
house  as  accessory  to  the  performance  of  his  duties,  he  is  not  a  tenant,  and, 
if  he  is  discharged,  his  right  to  possession  ceases,  and  he  must  surrender,  or 
he  may  be  forcibly  ejected.  And  when  the  servant  is  discharged,  the  right 
of  the  master  to  enter  does  not  depend  upon  the  question  whether  he  has  been 
rightfully  or  wrongfully  discharged,  but  exists  in  the  one  case  as  well  as  in 
the  other;  the  master  incurring  the  peril  of  paying  damages  if  the  discliarge 
is  >Yrongful.  But  the  right  to  expel  the  servant  from  the  house  exists,  whether 
he  had  good  cause  or  not."  Their  remedy,  if  they  have  any,  being,  as  we 
have  said,  an  action  for  damages  for  breach  of  contract.'  If  they  were  out  of 
possession,  they  certainly  could  not  be  put  into  possession  by  a  specific  en- 
forcement of  the  agreement,  for  the  reason  that  the  contract  was  neither  a 
contract  for  the  purchase  of  land,  nor  of  anything  else  having  a  special  value 
over  and  above  an  ordinary  pecuniary  one,  giving  rise  to  equity  jurisdiction 
in  such  cases.  And  being  in  possession,  they  cannot  hold  possession,  for  the 
same  reason. 

Our  judgment  is  that  the  demurrer  should  have  been  sustained  in  so  far  as 
it  negatived  the  answer  as  a  bar  to  the  action,  and  that  the  case  should  have 
proceeded  on  the  claim  of  appellant  for  damages,  if  any,  and  his  right  to  the 
restraining  order  prayed  for.  The  conclusion  above  renders  a  consideration 
of  the  other  questions  raised  unnecessary.  It  is  the  judgment  of  this  court 
that  the  judgment  of  the  circuit  court  be  reversed,  and  that  the  case  be  re- 
manded. 

MolYER  and  MoGowan,  JJ.,  concur. 


(28  S.  .C.  406)  „  „  ^      , 

Heath  v.  Blake  et  a2. 
(Supreme  Court  of  South  Carolina.    April  3, 1888.) 

1.  Alteration  of  Instrumbnts — Note  and  Mortgage — Materiality  ani>  Eppect. 
The  widow  of  a  deceased  mortgagor,  without  fraudulent  iutent,  altered  a  note, 
and  the  mortgage  securing  the  same,  by  affixing  her  name  to  the  note,  and  causing 
ii  to  read  **  we"  instead  of  ^^I, "  and  also  to  draw  interest  at  a  higher  rate,  and  byaf- 
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fixiskg  her  name  to  the  mortgage.  HelcL,  that  such  alteration  of  the  note  was  ma- 
terial, and  avoided  it,  but  did  not  affect  the  mortgage,  which  still  might  be  en- 
forced.» 

8.  Triait— Issues— Failure  to  Support  bt  Proof. 

In  a  suit  to  foreclose  a  mortgage,  when  the  widow  of  the  mortgagor  raised  an  is- 
sue as  to  the  priority  of  a  judgment  against  the  deceased  mortgagor,  of  which  she 
was  assignee,  but  offered  no  testimony  on  that  point,  no  decree  thereon  is  necessary. 
McIvER,  J.,  dissenting. 

8.  Same — Issues — Rights  op  Co-Dbfendamts. 

In  a  suit  to  foreclose  a  mortgage,  where  there  are  several  defendants,  the  court 
need  not  adjudicate  the  opposing  rights  of  the  defendants,  unless  such  questions 
are  distinct^  raised  by  their  answers. 

Appeal  from  common  pleas  circuit  court  of  Chester  county;  Aldrich, 
Judge. 

This  was  a  suit  by  Heath,  as  administrator,  to  foreclose  a  mortgage  against 
Fannie  J.  B.  Blake,  widow,  and  Daniel  B.  Blake.  Kate  T.  Knox,  Marlon  M. 
Peebles,  John  Y.  Blake,  Calvin  M.  Blake,  Martha  H.  Tilman,  James  H. 
BJake,  Harland  W.  Blake,  Fannie  A.  Blake,  and  Warren  Etta  Biake,  heirs 
at  law,  of  Joshua  Blake,  mortgagor.  A  decree  was  entered  for  plaintiff,  from 
which  defendants  Fannie  J.  B.  Blake,  Daniel  B.  Blake,  John  V.  Blake,  Cal- 
vin M.  Blake,  James  H.  Blake,  Harland  W.  Blake,  Fannie  A.  Blake,  and 
Warren  Etta  Blake  appeal. 

Mr.  Patterson,  for  appellants.    Spencer  <&  Waters,  for  respondent. 

Simpson,  C.  J.  The  complaint  in  this  case  was  filed  to  foreclose  a  mort- 
gage on  real  estate,  executed  by  one  Joshua  Blake,  the  husband  of  the  defend- 
ant Fannie  J.  B.  Blake,  and  the  father  of  the  other  defendants,  to  secure  a  cer- 
tain sealed  note  for  $900,  payable  to  the  said  D.  R.  S.  Blake  by  the  said  Joshua 
Blake,  and  bearing  date  24th  February,  1878.  Both  D.  K.  S.  Blake  and 
Joshua  Blake,  creditor  and  debtor,  had  died,  and  the  action  was  brought  by 
plaintiff,  respondent,  administrator  of  D.  R.  S.  Blake,  against  the  defendants, 
heirs  at  law  of  the  said  Joshua,  upon  whose  estate  no  administration  had  been 
taken  out.  The  complaint  alleged  that,  after  the  deatli  of  the  said  Joshua, 
the  note  had  been  altered  by  his  widow,  Fannie  J.  B.  Blake,  by  the  insertion 
of  a  different  rate  of  interest,  and  by  signing  said  note,  and  altering  it  so  that 
it  would  read,  "we"  instead  of  "I,"  and  that  she  had  signed  her  name  at  the 
bottom  of  the  mortgage  in  the  presence  of  a  witness,  who  also  signed  it  as 
witness;  but  these  alterations  were  not  made  with  any  fraudulent  intent,  but 
for  further  Indulgence.  It  also  alleged  that  the  note  was  entitled  to  certain 
credits;  that  the  mortgage  had  been  duly  recorded;  and  that  the  condition 
thereof  had  been  broken;  and  a  foreclosure,  etc.,  was  demanded.  Fannie  J. 
B.  Blake,  the  widow,  answered  separately.  Two  minor  defendants  answered 
by  guardian  ad  litem,  and  five  of  the  adult  defendants  answered  together. 
The  other  defendants  made  default.  The  widow  admitted  the  allegations  in 
the  complaint  generally,  including  the  statement  in  reference  to  the  alterations 
of  the  note  and  mortgage;  but  she  claimed  that  the  note  was  entitled  to  other 
credits  than  those^  mentioned,  and  she  further  claimed  that  certain  of  the  cred- 
its were  paid  by-  her  after  the  death  of  her  husband,  not,  however,  as  pay- 
ments, but  as^purchaser  pro  tanto  of  so  much  of  the  debt.  She  further  claimed 
that  she  was  the  assignee  of  a  certain  judgment  in  favor  of  one  Gulp  against 
her  husband,  obtained  in  June,  1878.  for  S130.97,  with  interest  from  18th 
June,  1878,  with  $26.75,  costs;  and  also  of  a  mortgage  on  the  real  estate, 
made  by  her  husband  in  January,  1880,  to  Whitesides  &  Marion,  to  secure 
;S216.35,  with  interest  from  1st  January,  1880,  etc.,  and  she  claimed  that  she 
should  receive  payment  for  the  credits  mentioned,  tor  the  Culp  judgment,  and 
the  Whitesides  &  Marion  mortgage,  alleging  priority  in  favor  of  the  Culp 
judgment  over  the  plaintiff's  mortgage.    iShe  also  claimed  dower.    The  tuinor 

1  Bee  note  at  end  of  case. 
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defendants  put  in  a  formal  answer;  and  the  adults,  admitting  the  allegations 
as  to  the  death  of  D.  H.  S.  Bhike  and  Joshua  Blake,  creditor  and  debtor,  de- 
nied each  and  every  allegation  contained  in  the  other  paragraphs  of  complaint 
as  to  the  execution  of  the  note,  mortgage,  etc. 

The  case  was  referred  to  the  clerk.of  the  coui-t  by  his  honor,  Judge  Fraser, 
to  take  the  testimony  bearing  upon  issues  raised,  and  to  report  the  same  to 
the  next  term  of  the  court.  This  report  came  to  a  hearing  before  his  honor, 
Judge  Aldrich,  who  held  that  the  alteration  in  the  note  had  vitiated  it, 
although  no  fraud  was  intended,  but  that  tlie  mortgage  could  still  be  enforced. 
He  declined  to  allow  a  certain  credit  of  :$200  claimed  by  the  defendants;  and 
he  refused  the  dower,  ''saying  that  the  widow  could  not  get  the  benefit  of  tho 
mortgage  and* her  dower  also."  He  decreed  nothing  as  to  the  widow's  claim 
to  be  paid  the  amounts  entered  on  the  note  by  her  alter  the  death  of  her  hus- 
band, nor  did  he  adjudge  anything  as  to  the  Gulp  judgment  or  the  Whitesides 
&  Marion  mortgage;  and  he  ordered  a  reference  to  inquire  and  repoHthe 
amount  due  on  the  mortgage  according  to  the  principles  of  his  decree,  direct- 
ing a  decretal  order  to  be  prepared  comprising  the  foreclosing  of  the  mort- 
gage, to  be  forwarded  to  him  afteiwards.  From  this  decree  the  answering 
defendants  appealed,  alleging  error  in  tlie  circuit  judge  because  he  had  not 
vacated  both  mortgage  and  note  on  account  of  the  alterations;  that  he  eried 
in  not  allowing  the  credit  of  tiieS200,  claimed,  and  in  not  allowing  the  widow 
dower  unconditionally;  that  he  had  not  found  and  inserted  in  his  decree  the 
facts  on  which  it  was  based,  and  that  ihe  facts  bearing  on  all  of  the  issues 
made  should  have  been  found,  as  well  as  the  law  on  all  of  said  issues.  At 
the  next  term  of  the  court  the  referee,  under  the  order  of  Judge  Aldricu, 
having  reported  the  amount  due  to  the  plaintiff,  to- wit,  the  sum  of  #989.82, 
30th  June,  1887,  and  the  amounts  due  the  widow  on  the  Gulp  judgment, 
$237.31,  and  the  VVhitesides  &  Marion  mortgage.  $251.87.  the  case  came  up  be- 
fore his  honor.  Judge  Norton,  when  the  defendants  made  a  motion  for  a  new 
trial,  using  as  a  basis  the  exceptions  to  the  decree  of  Judge  Aldricu  on  ap- 
peal to  this  court,  and  especially  tliat  Judge  Aldrich  had  not  set  out  the 
facts,  and  that  he  had  not  passed  upon  all  of  the  Issues  involved.  This  mo- 
tion was  refused,  his  honor  holding  that,  as  to  the  want  of  exceptions,  he  could 
not  review  the  decision  of  Judge  Aldrich  as  to  the  issues  alleged  therein, 
and  that  there  was  no  sufficient  ground  for  a  new  trial  as  to  the  others;  and, 
holding  that  all  of  the  issues  involved  had  been  disposed  of  by  Judge  Aldrich, 
he  proceeded  to  decree  a  foreclosure,  and,  the  plaintiff  in  open  court  having 
consented  to  the  dower  of  the  widow,  he  allowed  this  claim  to  be  first  set  off. 
or  paid  in  the  event  it  could  not  be  set  off;  the  remaining  proceeds  of  the  sale 
to  be  applied  to  the  costs  of  the  plaintiff  and  minor  defendants,  then  to  the 
payment  of  plaintiff's  claim,  $989.82,  then  the  surplus,  if  any,  to  be  deposited 
with  the  clerk  subject  to  the  order  of  the  court,  and  to  be  "lield  until  the  ad- 
justment of  the  rights  of  the  defendants  among  themselves,  and  also  of  any 
lienors  who  may  come  in  under  rule  54  of  the  circuit  court,  and  that  any  of 
the  defendants  should  have  leave  to  apply  immetliately  for  an  order  direxjting 
such  adjustment."  From  this  decree  the  defendants  appealed  upon  several 
exceptions,  suggesting  as  error  that  his  honor  had  failed  to  state  correetl)r  the 
issues  raised  in  the  case  by  the  answers  of  the  minor  and  adult  defendants, 
and  especially  as  to  the  widow's  claim  for  dower  and  her  rights  as  a  judgment 
and  mortgage  creditor  of  the  estate,  said  defendants  contending  that  thesu 
claimed  were  denied  by  them,  and  therefore  should  have  been  adjudicated. 
The  case  is  complicated,  and  not  very  clearly  set  out  in  the  prepared  case,  but 
the  above  stiitement  embodies  the  facts  as  we  have  been  able  to  ascertain 
them, — ^sufficiently  so,  we  hope,  to  make  the  opinion  intelligible. 

Now,  as  to  the  decree  of  his  honor,  Judge  Aldricu,  we  think  that  his 
honor  was  correct  in  holding  the  note  void  because  of  the  alterations  nien. 
tioned.     These  alterations  were  material,  especially  as  to  the  incrt^ased  in.. 
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terest,  10  per  cent.,  to  be  paid  annually,  being  inserted  In  the  bod}'  of  the 
note,  when  the  original  bore  only  7  per  cent.  Vaughan  v.  Fowler,  14  S.  C. 
355.  But  we  concur  with  his  honor  that  this  alteration  of  the  note  did  not 
avoid  the  mortgage,  and  that,  notwithstanding  such  alteratibn,  said  mort< 
gage  could  still  be  enforced.  We  think  the  principle  laid  down  in  Qillett  v. 
PotmlU  Speer,  Eq.  144;  Plyler  v.  EUiott,  19  S.  0.  263.  and  Smith  v.  Smith, 
3  S.  E.  Rep.  78,  sustains  this  view.  Nor  did  the  signing  of  the  name  of 
Mrs.  Blake  at  the  bottom  of  the  mortgage,  with  the  name  of  the  witness 
tliereto,  affect  the  raortgjige,  as  in  our  opinion  this  was  no  material  alteration 
of  the  mortgage  itself.  It  was  not  in  the  body  of  the  mortgage,  nor  did  it  any 
way  purport  to  add  to  or  change  the  obligation  of  the  mortgagor  or  tlie 
rights  of  the  mortgagee. 

We  think  his  honor  erred  in  denying  dower  to  the  widow;  but  this  seems 
to  have  been  entirely  cured  in  the  decree  of  Judge  Norton  when  the  dower 
was  allowed  by  consent  of  the  plaintiff  made  in  open  court.  And  the  de- 
fendants having  made  the  denial  by  Judge  Aldrich  one  of  the  grounds  of 
appeal  therefrom,  and  the  dower  having  been  allowed  by  Judge  Norton,  we 
cannot  see  what  the  defendants  have  to  complain  of,  in  regard  thereto,  now. 

We  think  his  honor  erred  in  overruling  the  defendants'  claim  for  the  credit  of 
the  $200  mentioned.  The  wife  of  D.  B.  S.  Blake,  the  payee  of  the  note,  testified 
that  said  credit  entered  thereon  was  in  the  handwriting  of  her  husband;  and  a 
son  of  the  debtor  testified  that  s^  aid  D.  R.  S.  Blake  entered  said  credit  in  his  pres- 
ence, after  examining  the  receipt  showing  the  payment,  which  he  said  was 
all  right.  And  although  the  credit  is  entered  on  the  note  as  of  the  17th  of 
June,  1877,  some  time  before  the  note  was  given,  yet  being  in  the  handwrit- 
ing of  the  creditor,  as  t  stifled  to  by  his  widow,  this  was  an  acknowledg- 
uient  that  in  estimating  tlie  amount  due  at  the  time  of  the  execution  of  the 
note,  which  was  made  up  of  several  matters,  this  amount  was  overlooked. 
This  error,  however,  may  be  remedied,  as  will  be  seen  below,  without  the 
necessity  of  a  new  trial. 

We  do  not  think  that  the  answers  of  the  defendants  raised  any  issue  with 
the  plaintiff  as  to  the  claim  of  Mrs.  F.  J.  B.  Blake  to  have  her  payments  on 
the  note  declared  a  purchase  pf'o  tanto,  nor  as  to  her  right  to  set  up  the  Gulp 
judgment  and  Whitesides  &  Marion  mortgage  paid  out  of  the  proceeds  of  the 
land.  These  were  matters  with  which  the  plaintiff  had  no  concern,  and 
there  was  no  reason  why  he  should  contest  tliem,  nor  why  he  should  be  de- 
layed thereby  in  enforcing  his  mortgage.  Mrs.  Blake  did  raise  an  issue  with 
the  plaintiff  as  to  the  priority  of  the  Gulp  judgment  over  his  mortgage,  but 
there  was  no  testimony  offered  on  that  point,  and  therefore  no  decree  tliereon 
demanded.  It  is  contended,  however,  that,  as  to  these  matters  claimed  by  the 
widow,  the  other  defendants  were  interested.  This  may  be  so,  but  they 
were  not  raised  distinctly  in  their  answers;  nor,  as  far  as  we  can  see,  was 
Judge  Aldrich  called  upon  to  adjudicate  the  opposing  rights  of  the  defend- 
ants. If,  however,  there  was  error  here,  that  has  been  cured  by  the  decree 
of  Judge  Norton,  who  directs  the  proceeds  of  sale,  after  payment  of  the 
dower  and  certain  costs,  to  be  deposited  with  the  clerk,  with  the  right  of  the 
defendants,  any  or  all,  to  take  steps  to  have  whatever  rights  they  may  have 
with  reference  to  each  other  fully  adjudicated  before  the  money  is  distrib- 
uted. We  see  no  necessity,  therefore,  that  either  of  the  decrees  should  be 
reversed  in  full,  and  the  case  be  remanded  for  a  trial  de  novo.  The  only  er- 
ror which  demands  correction  is  the  rejection  of  the  credit  of  the  $200  on  the 
debt,  and  this  can  be  remedied  by  a  modification  of  the  decree  of  Judge  Nor- 
ton, in  so  far  as  to  allow  this  credit,  with  interest  thereon  from  November 
19,  1877,  to  the  report  of  the  referee,  June  17,  1887,  which  would  amount  to 
^334.82,  which  deducted  from  $989.82,  plaintiff's  debt  as  allowed  by  the 
referee,  and  the  decree  would  leave  $655. 
•  It  is  the  judgment  of  this  court  that  the  decree  of  Judge  Norton  below  be 
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modified  as  above,  reducing  plaintiff's  demand  to  the  sum  of  $655,  and  that  in 
all  other  respects  it  be  affirmed,  and  that,  for  the  reasons  given  hereinabove, 
the  decree  of  Judge  Alduich  be  reversed  and  affirmed  i?ro/orma,  in  the  par- 
ticulars  mentioned. 

Mc€rOWAN,  J.,  concurs. 

McIvER,  J.  I  concur  in  this  opinion  except  in  one  respect.  Mrs.  Fannie 
Blake,  by  her  answer,  raised  an  issue  with  the  plaintiff  as  to  her  right  of 
priority,  as  assignee  of  the  Gulp  judgment,  over  the  mortgage  to  plaintiff's 
intestate;  and,  although  it  may  be  difficult  to  understand  how  she  can  expect 
to  establish  such  priority  in  view  of  the  fact  that  the  mortgage  was  executed 
on  the  24th  of  January,  1878,  and  the  Gulp  judgment  does  not  appear  to  have 
been  entered  until  the  18th  of  June,  1878,  yet  It  seems  to  me  that  she  has  a 
right  to  have  such  issue  passed  upon,  which  has  not  been  done.  Mrs.  Blake 
claims  no  priority  as  assignee  for  such  portions  of  the  mortgage  debt  as  she 
purchased  after  the  death  of  her  husband,  for  the  reason  probably  that,  aa 
testified  to  by  her  son,  she  bought  "subordinate  to  the  right  of  D.  K.  S.  Blake 
for  any  balance  that  might  be  due  him  on  the  note;"  and  as  Judge  Xorton, 
in  his  decree,  makes  provision  for  the  adjustment  of  any  claim  which  Mrs. 
Blake  may  have  to  the  proceeds  of  the  sale,  after  satisfying  plaintiff's  mort- 
gage, as  well  as  any  claim  which  she  may  have  as  assignee  of  the  junior 
mortgage  to  Whitesides  &  Marion,  I  see  no  objection  to  his  decree  in  this  re- 
spect. 

NOTE. 

Writtbh  Instbumbnts— Alteration.  A  material  alteration  of  a  contract  of  guar- 
anty will  release  the  surety.  Osborne  v.  Van  Houten,  (Mich.)  8  N.  W.  Rep.  77.  Ma- 
terial alteration  made  by  one  of  the  parties  without  knowledge  or  consent  of  the  other, 
after  signing,  but  before  delivery,  is  fatal.  Pew  v.  LaughJin,  S  Fed.  Rep.  39.  No  re- 
covery can  be  had  on  a  promissory  note  that  has  been  materially  altered.  Bank  v.  Clark, 
(Iowa,)  1  N.  W.  Rep.  491.  But  where  the  alterations  have  been  erased  before  transfer, 
a  bona  fide  holder  may  recover  thereon.  Shephard  v.  Whetstone,  Id.  758.  Writing 
changing  indorser  into  guarantor  is  material  alteration.  Belden  v.  Hann,  (Iowa,)  lo 
N.  W.  Rep.  591.  Adding  seal  to  name  of  maker  is  material  where  it  affects  nature  of 
contract,  or  the  running  of  statute  of  limitations.  Rawson  v.  Davidson,  (Mich.)  14  N. 
W.  Rep.  565.  Adding  ngure  **7''  to  indicate  rate  of  interest,  when  note  was  not  to  bear 
interest,  is  material,  Davis  v.  Henry,  (Neb.)  Id.  52B:  or  adding,  ** after  maturity  shall 
draw  ten  per  cent,  interest, "  Wyerhauser  v.  Dun,  (N.  Y.)  2  N.  E.  Rep.  274;  or  erasing 
"order"  and  inserting  "bearer"  after  execution,  Needles  v.  Shaffer,  (Iowa,)  14  N.  W. 
Rep.  129.  Alteration  of  note  bv  being  signed  by  one  as  joint  maker,  after  execution  bv 
the  original  maker,  is  material,  and  will  defeat  the  instrument.  Sullivan  v.  Rudisill, 
(Iowa,)  18  N.  W.  Kep.  856.  Alteration  by  writing  in  place  of  payment,  is  material, 
Charlton  v.  Reed,  (Iowa,)  16  N.  W.  Rep.  64;  Townsend  v.  Wagon  Co..  (Neb.)  7  N.  W. 
Rep.  274;  or  any  alteration  of  the  contract  of  the  indorser  in  a  part  wnich  may  in  any 
event  become  material,  is  fatal.  Id.  Where  a  contract  whicn  is  written  on  same 
paper  modifying  the  note  is  detached,  and  the  note  transferred,  this  is  a  material  alter- 
ation, and  there  can  be  no  recovery.  Davis  v.  Henry,  (Neb.)  14  N.  W.  Rep.  528.  Where 
a  material  alteration  is  apparent  on  the  face  of  a  promissory  note,  offered  in  evidence, 
the  question  as  to  whether  such  alteration  was  made  before  or  after  the  execution  and 
delivery  is  for  the  jury.  Bank  v.  Morrison,  (Neb.)  22  N.  W.  Rep.  782.  Where  the 
payee  of  a  note  altered  the  same  and  transferred  it  before  due  to  a  2>07ia.;ic26  purchaser. 
It  was  held  that  such  alteration  vitiated  the  note,  and  there  could  be  no  recovery 
thereon.  Bank  v.  Shaffer.  (Neb.)  1  N.  W.  Rep.  980;  Horn  v.  Bank,  (Kan.)  4  Pac.  Rep. 
1022.  Adding  the  name  of  another  maker  to  a  note,  without  the  consent  of  those  al- 
ready bound,  is  a  material  alteration.  Singleton  v.  MoQuerry,  (Ky.)  2  S.  W.  Rep.  652. 
Where  no  explanation  is  given  of  a  material  erasure  of  a  note  for  the  payment  of  money 
there  can  be  no  recovery  thereon.  Hood's  Appeal,  (Pa.)  7  Atl.  Rep.  187.  See,  also,  as 
to  what  is  a  material  alteration,  Coles  v.  Yorks,  (Minn.)  10  N-  W.  Rep.  775;  Osgooa  v. 
Stevenson,  (Mass.)  9  N.  E.  Rep.  825;  Crawford  v.  Bank,  (N.  YJ  2  N.  E.  Rep.  881 ;  John- 
son V.  Moore,  (Kan.)  5  Pac  Rep.  406;  Stephens  v.  Davis,  (Tenn.)  2  S.  W.  Rep.  882. 
Where  a  promissory  note  has  been  rendered  void  by  a  material  alteration^  made  with- 
out fraudulent  intent,  the  payee  may  recover  upon  the  original  consideration,  and  may 
establish  the  indebtedness  as  though  no  note  had  been  executed  therefor,  by  any  evi- 
dence he  may  have,  either  written  or  oral,  which  has  not  been  vitiated  by  the  altera- 
tion. Gordon  v.  Rooertson,  (Wis.)  4  N.  W.  Rep.  579;  Morrison  v.Huggins,  (Iowa.)  Id. 
S54;  Sullivan  v.  Rudisill,  (Iowa,)  18  N.  W.  Rep.  856.    Immaterial  alterations,  a«  filling 
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blanks  In  a  contract  with  the  name  of  the  party  thereto,  will  not  avoid  the  contract,  not 
changing  its  legal  effect.  Briscoe  v.  Reynolds,  (Iowa,)  2  N.  W.  Rep.  529;  Rowley  v. 
Jewett,  (Iowa,)  9  N.  W.  Rep.  853;  Canon  v.  Grigsby,  (111.)  5  N.  E.  Rep.  862;  Bank  v. 
Carson,  (Mich.)  27  N.  W.  Rep.  589.  Figures  in  margin  of  promissory  note  are  no  part 
of  it,  and  alteration  does  not  vitiate.  Harvester  Co.  v.  McLean,  (Wis.)  15  N.  W.  Rep. 
177;  and  it  has  been  held  that  obtaining  the  signing  of  another  name  as  co-surety  is  not 
material  alteration,  and  will  not  relieve  the  first  surety.  Ward  v.  Hackett,  (Minn.)  14 
N.  W.  Rep.  578.  It  has  been  held  that  where  a  mortgage  was  executed  by  husband  and 
wife  of  her  land  for  the  accommodation  of  a  partnership  of  which  the  husband  is  a 
member,  and  as  security  for  the  payment  of  a  negotiable  promissory  note  made  by  the 
husband  to  his  partner,  and  indorsed  by  the  partner  for  the  same  purpose,  and  to  whici: 
note  the  partner,  before  negotiating  it,  adds  the  wife's  name  as  a  maker  without  the 
consent  or  knowledge  of  herself  or  husband,  such  note  is  not  thereby  avoided  as  against 
one  who,  in  ignorance  of  the  note  having  been^so  altered,  lends  money  to  the  partner- 
ship upon  the  security  of  the  note  and  mortgage.  Mersman  v.  Werges,  5  Sup.  Ct.  Rep. 
65.  If  an  alteration  of  a  promissory  note  is  not  material,  it  matters  not  with  what  in- 
tent it  was  made,  for  under  no  circumstances  can  it  in  any  way  affect  the  liabilities  of  the 
parties.  Fuller  v.  Green,  (Wis.)  24  N.  W.  Rep.  907.  The  extension  by  alteration  of  the 
time  of  payment  of  a  promissory  note  is  not  such  an  alteration  of  the  note  as  will  avoid 
it,  the  maker  being  free  to  pay  the  note  on  or  before  such  day,  and  the  payee  being  re- 
strained from  compelling  payment  before  that  time.  Drexler  v.  Smith,  80  Fed.  Rep. 
754.  The  burden  of  proof  as  to  an  alteration  is  upon  the  party  asserting  it.  Odell  v. 
Gallup,  (Iowa.)  17  N.  W.  Rep.  502;  Garden  v.  Robertson,  (Wis.)  4  N.  W.  Rep.  579;  Cox 
V.  Palmer,  8  Fed.  Rep.  16.  In  a  civil  action  a  preponderance  of  evidence  is  all  that  is 
necessary  to  establish  a  fraudulent  alteration.  Coit  v.  Churchill,  (Iowa,)  16  N.  W.  Rep. 
147.  See,  also,  on  the  general  subject  of  the  alteration  of  written  instruments,  Sawyer 
v.  Perry,  (Iowa,)  17  N.  W.  Rep.  497;  Woodworth  v.  Anderson,  (Iowa,)  19  N.  W.  Rep. 
296;  Scofield  v.  Ford,  (Iowa.)  9  N.  W.  Rep.  809;  Martin  v.  Insurance  Co.,  (N.  Y.)  6  N. 
E.  Rep.  888;  Church  v.  Fowle,  (Mass.)  6  N.  E.  Rep.  764;  Martin  v.  Mining  Co.,  (Nev.) 
8  Fac.  Rep.  488;  Arguello  v.  Bours,  (CaL)  8  Pac.  Rep.  49;  Pereau  v.  Frederick,  (Neb.) 
22N.W.  Rep.285.  . 

(30  W.  Va.  619)  ^  _  ^      , 

BooERS  o.  Verlander  et  at, 
iSujyreme  Court  of  Appeals  of  West  Virgiriia.    February  4, 1888.) 

1.  Partnership— Action  Against— EQumr— Pleading — ^Nambs  of  Partners. 

W^en  a  bill  in  chancery  makes  the  Individuals  composing  a  firm  defendants,  the 
the  bill  ought  to  set  out  the  full  names  of  the  members  of  the  firm,  or  allege  that 
their  names  in  full  are  unknown,  and  could  not  be  ascertained  by  the  plaintiff  after 
diligent  inquiry;  and,  if  it  fails  to  do  so,  the  defendant  should  be  excused  by  the 
court  from  answering  or  demurring  to  such  bill  until  proper  insertions  be  made  in 
the  bill  of  the  names  of  'the  individuals  constituting  the  firm,  or  it  be  made  to  ap- 
pear to  the  court  that  their  names  cannot  be  ascertained.  But  such  defect  is  not  a 
good  gnround  for  a  general  demurrer. 

2.  Equitt— Pleading — General  Denial. 

A  plaintiff  has  a  right  to  have  each  and  every  allegation  in  his  bill  which  the  de- 
fendant controverts  answered  specially,  and,  if  denied,  they  should  be  specifically 
and  separately  denied;  and  the  defendant  cannot  properly  deny  them  by  a  general 
denial  of  all  or  a  number  of  different  allegations  together.  And,  if  a  defendant  file 
at  rules  an  answer  in  which  there  is  such  a  general  denial,  the  plaintiff  may,  at  the 
next  term  of  the  court,  except  to  such  answer,  pointing  out  specifically  the  ground 
of  his  exception;  or,  if  the  defendant  tender  such  an  answer  in  court,  the  plaintiff 
may  object  to  its  being  filed,  pointing  out  specifically  the  grounds  of  his  objection. 
The  court  should  sustain  such  specific  exception  or  specific  objection.  But  if  the 
attention  of  the  court  is  not  thus  called  to  the  grounds  of  the  exception  or  objection, 
and  it  overrules  the  same,  and  the  plaintiff  replies  generally  to  such  defective  an- 
swer, he  will  be  regarded  as  waiving  all  objection  to  such  answer  because  of  such 
general  denial;  and  it  will  be  regarded  just  as  though  a  specific  and  proper  denial 
had  been  made  to  each  allegation  separately. 
8.  Fraudulent  Oonvetances— Consideration— Proof  of  Fraud. 

Where  a  subsequent  creditor  of  a  grantor  assails,  in  a  chancery  suit,  a  deed  made 
by  the  grantor  as  voluntary  and  fraudulent,  the  recitals  in  the  deed  that  the  gran- 
tee had  paid  the  grantor  a  valuable  consideration  are  not  evidence  against  the  cred- 
itor of  such  payment;  and  the  burden  of  proving  that  a  valuable  consideration  was 
paid  by  the  grantee  to  the  grantor  is  upon  the  grantee,  but  the  burden  of  proving 
that  the  deed  was  fraudulent  in  fact  is  upon  the  creditor. 

4.  Same — ^Voluntart  Conveyance  op  Part  of  Debtors'  Estate — ^Existing  Creditors. 
A  person  largely  indebted,  and  owning  no  personal  property,  gives  away  more 
than  two-thirds  in  value  of  his  real  estate,  executing^  a  voluntary  deed  to  the  gran- 
tee, leaving  in  the  grantor  real  estate  which  is  estimated  to  be  worth  very  little 
more  than  the  amount  of  his  existing  debts;  thus  imposing  on  the  creditors  tno  risk 
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of  losing  a  portion  of  their  debts  should  such  real  estate  sell  for  a  little  leus  than  lis 
estimated  vidue.  Such  deed  should  be  held  to  have  been  exeiCuted  with  an  actual 
fraudulent  intent  to  hinder,  delay,  and  defraud  his  existing  creditors ;  and  there- 
fore subsequent  croditora  of  such  grantor  may  have  such  deed  set  aside,  as  to  them, 
as  actually  fraudulent,  and  not  nimply  voluntary.  Under  such  circumstances,  the 
grantor,  if  he  would  make  his  volurtary  deed  valid  against  his  subsequent  credit- 
ors, must  retain  property  amply  sufficient  to  pay  all  his  existing  debts. 

5.  Same— VoLUXTART  Convetattce— Sjbsequent  Creditors. 

A  case  in  which,  upon  the  scanty  evidence  before  the  court,  it  was  hold  *}jBt  the 
evidence  showed  that  the  grantor  m  a  voluntnry  deed  actually  designed  to  commit 
a  fraud  upon  his  subsequent  creditors ;  but  that  the  cause  ou^ht  to  De  remanded  to 
the  court  oelow,  as  it  was  obvious  the  important  facts  capable  of  easy  proof,  and 
essential  to  a  just  decision  of  the  case,  were  not  before  the  court. 

d.  Same— Voluntary  Conveta2?ce8— Phoof  of  Fraud. 

The  points  numbered  trom  4  to  0,  inclusive,  in  the  syllabus  of  Lockhard  v.  Btt^- 
ley,  10  W.  Va.  87,  approved. 

(Syllabus  by  the  Cotwt.) 

Appeal  from  circuit  court,  Cabell  county. 

This  was  a  chancery  suit,  brought  by  J.  H.  Rogers,  in  the  circuit  court  of 
Cabell  county,  against  J.  W.  Verlander,  and  Mary  A.  Rock,'  and  tlie  judgment 
creditors  of  Verlander,  as  well  as  his  creditors  secured  by  deeds  of  trust  on 
bis  real  estate,  or  parts  of  it,  and  the  trustees  in  such  deed  of  trust.  The  ob- 
ject of  the  suit  was  to  subject  the  real  estate  of  Verlander  to  the  payment  of 
his  debts,  which  were  liens  on  the  whole  or  any  part  of  such  real  estate;  and 
also  to  set  aside,  both  as  actually  fraudulent,  and  because  it  was  voluntary,  a 
deed  from  him  to  his  mother-in-law,  Mary  A.  Rock,  dated  July  2,  1884,  and 
conveying,  or  purporting  to  convey,  to  her  a  lot  of  three  acres  of  land  in  Hunt- 
ington, in  said  county,  on  which  were  two  buildings.  The  bill  was  filed  at 
November  rules,  1886,  and  in  it  the  plaintiff  alleged  that  he  recovered  before 
T.  W.  Taylor,  a  justice  of  the  peace  of  said  Cabell  county,  on  May  26, 1885,  a 
judgment  against  the  defendant  J.  W.  Verlander  for  ^195.06.  with  interest 
from  the  date  of  the  judgment,  and  $1.90  costs;  and  execution  w.is  issued  on 
this  judgment  in  June,  1885,  wliicli  was  returned  not  satistied,  and  a  like  ex- 
ecution was  subsequently  issued,  and  returned  in  like  manner;  which  debt 
the  said  Verlander  incurred  January  1,  1883,  and  no  part  of  it  has  been  ever 
paid.  That  VerUmder  owned,  as  shown  by  deeds  to  hini,  duly  recorded,  the 
following  property  in  said  county,  and  in  the  city  of  Huntington:  Lot  No. 
14  of  block  No.  92;  lot  No.  8  of  block  92;  lot  No.  10  of  block  No.  155;  lot 
No.  3  of  block  No.  217,— and  owned  jointly  with  the  defendant  Mary  A.  Rock 
lots  Nos.  6  and  7  of  block  92;  and  the  value  of  his  said  four  lots,  and  indi- 
vidual interest  in  one  moiety  of  these  last  two,  all  together,  was  not  worth 
over  $6,500,  and  all  his  personal  estate  claimed  then  by  said  Verlander  did 
not  exceed  in  value  8150.  That  the  liens  appe«iring  on  record  in  said  county 
on  this  real  estate  were  (1)  a  trust  deed  lien  on  said  lots  7  and  14  of  block  92, 
to  secure  to  L.  G.  Buffington,  guardian,  61,100,  dated  Februiiry  27,  1883; 
(2)  a  trust  deed  lien  for  33,000,  dated  February  22,  1884,  the  said  debt  being 
two  notes, — one  for  $1,500,  payable  to  John  Stanton,  and  the  other  for  $1,500 
payable  to  Stanton  &  Balmert;  (3)  a  trust  deed  lien  on  the  four  lots,  being 
said  lots  Nos.  14, 8, 10,  and  3,  to  secure  three  notes  to  the  bank  of  Huntington 
for  $333,  $334,  and  $833,  each  indorsed  by  James  Rock,  a  defendant,  and  a 
fourth  note  of  $584,  indorsed  by  F.  B.  Enslow,  a  defendant.  This  deed  is  dated 
December  13,  1884.  Attested  copies  of  all  these  deeds  are  filed  with  the  bill, 
and  from  these  copies  it  appears  they  were  all  properly  and  legally  recorded 
at  their  respective  dates.  The  judgment  liens  against  said  Verlander,  which 
were  all  docketed  legally,  were  (1)  a  judgment  of  W.  W.  Johnson  &  Co.,  ren- 
dered January  8, 1885,  by  a  justice  of  said  county,  for  $260  and  $2.30  costs ;  (2) 
a  like  judgment,  dated  August  6,  1885,  in  favor  of  John  Evans,  for  $67,  and 
$2.40costs;  (3)  alike  judgment  of  date  September  25, 1885,  for  $105.38,  and  $2 
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308ts;  (4)  a  judgment  of  the  circuit  court  of  Cabell  county  in  favor  of  Thomas 
Rutter  &  Co.  against  said  Verlander,  on  December  11,  1885,  for  $600,  with 
interest  from  that  date  and  costs, — this  debt,  as  the  exhibits  with  the  bill  show, 
was  incurred  February  12, 1880;  (5)  a  justice's  judgment,  rendered  August  6, 
1886,  in  favor  of  Hudson,  Tibbie  &  Co.,  for  $78.58,  and  $1.98  costs;  (6)  a  like 
judgment,  of  date  August  26,  1886.  for  $297,90,  and  $1.95  costs;  (7)  a  like 
judgment  of  date  September  4,  1886,  in  favor  of  .J.  R.  Okey,  for  $84.80,  and 
costs,  $1.95;  and  (8)  a  like  judgment,  of  date  August  31,  1886,  in  favor  of 
James  Morrison  &  Co.,  for  $114.44,  and  $1.95  costs.  These  jirdgments  wer^ 
all  docketed,  and  the  principal  sums  in  these  bore  date  from  the  dates  of 
tiie  judgments  as  appears  from  certified  oilicial  copies  filed  as  exhibits;  and 
the  plaintiff's  judgment,  as  above  stated,  was  also  proved  by  a  like  exhibit 
filed  with  the  bill.  The  bill  alleges  that  all  these  debts  are  wholly  unpaid  ex- 
cept the  three  notes  to  the  bank  of  Huntington,  indorsed  by  James  Rock, 
amounting,  in  principal,  to  $1,000.  The  deeds  of  tyust  show  from  what  date 
each  of  the  debts  secured  by  the  deeds  of  trust  bore  interest,  and  at  what  rate. 
The  plaintiff's  bill  then  proceeds,  and  concludes  as  follows: 

"The  pLaintifif  further  says  that  in  the  year  1883  the  defendant  J.  W.  Ver- 
lander was  in  business  in  the  city  of  Huntington,  and  had  for  some  ten  years 
prior  thereto  been  in  the  mercantile  business  in  Huntington,  and,  during  such 
business  and  carrying  on  same,  contracted  a  large  indebtedness  to  various 
partias,  among  which  are  the  debts  to  this  plaintiS,  and  to  the  other  defend- 
ants, as  hereinbefore  set  out.  That  in  the  year  1884,  while  owing  the  plain- 
tiff and  the  judgment  lien  debtors,  the  said  J.  W.  Verlander  owed,  as  near  as 
this  plaintiff  can  ascertain,  the  sum  of  $10,000,  or  in  the  neighborhood  of  that 
amount,  aud,  as  this  plaintiff  alleges,  was  indebted  to  the  amount  at  least  of 
$10,000,*  and  to  an  amount  greater  than  the  value  of  his  property  left  after 
conveying  to  Mary  A.  Rock.  That  he  was  then  unable  to  pay  his  debts. 
That  his  real  estate,  in  addition  to  the  said,  several  parcels  of  land  hereinbe- 
fore set  out,  was  a  tract  of  three  acres  of  land  in  West  Huntington,  Cabell 
county,  on  which  was  and  now  is  his  -brick  residence  and  a'frame  tenement 
house,  and  also  owned  all  the  furniture  in  said  house,  and  a  large  amount  of 
chattel  property  in  and  about  his  said  residence;  which  said  three  acres  of 
land,  with  the  houses  on  same,  was  worth,  and  is  now  worth,  as  the  plaintiff . 
is  informed,  $12,000,  and  the  furniture  and  chattel  property  $5,000;  making 
the  total  worth  of  the  said  J.  W.  Verlander  in  real  estate  $18,500,  and  in  chat- 
tel property  $5,000.  The  plaintiff  also  says  that  he  is  informed  and  believes 
that  the  said  J.  W.  Verlander,  during  the  time  he  was  in  business  in  the  city 
of  Huntington,  made  large  sums  of  money  out  of  said  business,  which  he  in- 
vested in  the  property  hereinbefore  set  out  and  described;  and  Mmt  out  of 
said  business  the  said  J.  W.  Verlander,  at  a  cost  of  not  less  than  $15,000, 
built  the  brick  house  on  the  West  Huntington  lot,  and  paid  for  the  furniture 
therein.  The  plaintiff  now  alleges  and  charges  that  at  the  time  the  said  J. 
W.  Verlander  bought  the  goods  of  him,  ana  of  the  judgment  lien  creditors, 
defendants  hereto,  with  which  he  is  now  charged,  and  for  which  judgments 
have  been  obtained,  he  owned  and  controlled  all  the  said  real  estate  and  per- 
sonal property;  that  on  the  faith  of  said  property  he  sold  said  goods  to  said 
Verlander;  that  afti^r  said  goods  were  bought  of  him,  aud  while  the  said  Ver- 
lander was  indebted  to  this  plaintiff,  as  well  as  to  the  other  judgment  creditors 
herein  named,  and  was  also  indebted  to  various  other  persons  to  an  amount 
larger  than  all  he  was  worth,  Le,  by  deed  dated  July  2,  1884,  conveyed  the 
three  acres  of  land  in  West  Huntington  to  Mary  A.  Rock,  upon  the  considera- 
tion of  one  dollar,  and  in  full  settlement  of  certain  moneys  due  by  the  said  J. 
W.  Verlander  to  the  said  Mary  A.  Rock  at  the  date  of  the  deed,  as  expressed 
therein.  The  plaintiff  now  alleges,  and  so  expressly  charges,  that  at  the  tims 
the  said  J.  W.  Verlander  made  the  said  conveyance  of  his  West  Huntington 
property  to  Mary  A.  Rock  he  was  insolvent,  and  unable  to  pay  his  debts,  and 
v.5s.E.no.lO — 54 
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has  not  paid  the  same;  that  the  said  deed  was  made  without  any  good  or  valu- 
able considei-ation;  that  the  defendant  Mary  A.  Rock  is  the  mother-in-law  ol 
the  defendant  J.  W.  Veriander,  and  resides  with  the  said  J.  W.  Verlander,  and 
that  she  paid  no  money  or  other  valuable  or  good  consideration  for  said  prop- 
erty; that  the  said  conveyance  was  made  by  the  said  J.  W.  Verlander  to  the 
said  Mary  A.  Rock  with  the  intent  to  hinder,  delay,  and  defraud  his  (J.  W. 
Verlander *s)  creditors,  and  to  hinder  and  delay  this  plaintiff  in  the  collection 
of  his  debt;  and  that  such  conveyance  does  hinder  and  delay  this  plaintiff  in 
the  collection  of  his  debt.  The  plaintiff  further  alleges  and  charges  that  the 
said  property  so  conveyed  by  said  J.  W  Verlander  to  the  defendant  Mary  A. 
Rock  was  at  the  time  of  said  conveyance  much  greater  in  value  than  all  the 
remainder  of  his  said  property,  being  at  least  twice  as  valuable  as  all  the  re- 
maining property;  and  that  the  remaining  property  of  the  said  J.  W.  Ver- 
lander is  not  now,  nor  was  it  at  the  time  the  said  deed  of  July  2, 1884,  to  Mai'j 
A.  Rock,  was  made,  (a  certified  copy  of  which  is  filed  as  Exhibit  E  herewith.) 
suflScient  to  pay  the  debts  of  the  said  J.  W.  Verlander,  or  even  sufficient  to 
pay  the  lien  debts  thereon  which  he  then  owed.  The  plaintiff  further  says 
that  said  J.  W.  Verlander,  since  said  judgments  were  obtained,  claims  that 
he  has  given  the  furniture  in  his  said  residence  to  his  wife,  A.  M.  C.  Ver- 
lander, and  that  he  does  not  own  any  property,  and  executions  issued  on 
said  judgments  have  been  returned  no  property  found  on  which  to  levy;  and 
the  plaintiff  says  that  the  said  J  W.  Verlander  has,  so  far  as  he  knows,  no 
property,  outside  of  that  claimed  by  his  wife,  out  of  which  plaintiff's  judg- 
ment can  be  collected  by  execution.  The  plaintiff  now  alleges  and  charges 
that  the  conveyance  by  said  J.  W,  Verlander  of  the  West  Huntington  prop- 
erty to  Mary  A.  Rock,  and  the  pretended  conveyance  of  all  his  household  fur- 
niture and  chattel  property  to  his  wife,  is  but  a  shift  and  device  on  the  part 
of  the  said  J.  W.  Verlander  to  hinder  and  delay  and  defraud  his  creditors; 
that  such  conveyance  to  Mary  A.  Rock  was  made  by  him  while  he  was  largely 
indebted,  and  to  an  amount  larger  than  the  value  of  his  remaining  property, 
with  the  intent  to  hinder,  delay,  and  defraud  his  creditors;  and  that  said 
Mary  A.  Rock  knew  of  such  indebtedness,  and  united  in  such  intent,  and, 
without  any  consideration  of  any  sort,  took  said  conveyance  to  keep  the  cred- 
itors of  said  J.  W.  Verlander  from  subjecting  the  same  to  the  payment  of 
their  claims.  The  plaintiff  further  alleges  and  charges  that  the  said  convey- 
ance of  said  West  Huntington  property  to  said  Mary  A.  Rock  was  and  is 
fraudulent  and  void  as  to  him,  and  to  the  creditors  of  J.  W  Verlander,  and 
that  unless  the  said  conveyance  is  set  aside,  and  declared  null  and  void,  he 
will  lose  his  debt;  and  that,  sis  to  him,  it  is  in  fact  null  and  void,  and  his 
judgment  is  a  lien  upon  said  lot  of  land  in  West  Huntington.  In  considera- 
tion of  all  which,  the  plaintiff  prays  that  his  said  judgment  may  be  decreed  him 
and  adjudged  a  lien  on  all  the  property  now  owned  by  said  J.  W.  Verlander. 
And  he  prays  that  the  said  conveyance  by  J.  W.  Verlander  of  said  three 
acres  of  land  in  West  Huntington  to  Mary  A.  Rock  may  be  declared  and  held 
null  and  void,  and  as  of  no  effect  as  to  this  plaintiff's  claim,  or  as  to  the  cred- 
itors of  J.  W.  Verlander  who  may  join  in  this,  and  that  the  said  deed  of  July 
2,  1884,  recorded  in  Book  K,  page  280,  may  be  set  aside,  vacated,  and  an- 
nulled, and  declared  null  and  void,  and  the  said  three  acres  of  land  subjected 
to  the  payment  of  the  debts  of  the  said  J.  W,  Verlander;  that  to  that  end  all 
proper  orders  may  be  made,  and  inquiries  directed;  and  that  all  such  further 
and  general  relief  may  be  granted  him  as  to  equity  may  seem  fit,  and  the  case 
require;  and  he  will  ever  pray,"  etc. 

Exhibit  E,  referred  to  in  this  bill,  is  a  deed  thus  worded:  "This  deed,  made 
and  entered  into  this  2d  day  of  July,  1884,  between  J  W.  Verlander,  of  the 
first  part,  and  Mary  A,  Rock,  of  the  second  part,  both  of  the  city  of  Hunting- 
ton, in  Cabell  county.  West  Virginia,  witnesseth.  that  in  consideration  of  the 
sum  of  one  dollar  in  hand  paid  to  the  said  J.  W.  Verlander  by  the  said  Mary 
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A.  "Rock,  the  receipt  whereof  is  hereby  acknowledged,  and  of  further  valuable 
consideration,  and  in  full  settlement  of  certain  moneys  due  by  the  said  J.  W. 
Verlander  to  the  said  Mary  A.  Bock  at  this  time,  the  said.  J.  W,  Verlander 
hereby  grants  and  conveys  with  general  warranty,  to  the  said  Mary  A.  Rock, 
the  following  parcel  or  tract  of  land,  together  with  all  the  buildings,  appur- 
tenances, and  improvements  thereunto  appertaining  and  belonging,  situated 
in  West  Huntington,  in  the  county  of  Cabell  and  state  of  West  Virginia,  on 
the  Ohio  river,  bounded  and  described  as  follows:  [Then  follows  a  minute 
description  of  the  parcel  of  land  conveyed,  containing  three  acres  conveyed  to 
the  grantor  by  deed  dated  September  12,  1878,  and  duly  recorded.]"  This 
deed  is  executed,  being  signed  and  sealed  by  J,  W.  Verlander,  and  duly 
acknowledged  and  recorded  July  2,  1884.  The  other  exhibits  filed  show  that 
on  many  of  the  judgments  rendered  by  the  justice  against  J  W  Verlander 
executions  had  been  issued,  which  were  returned  "Not  satisfied,"  or  "No 
property  found."  This  bill  was  headed  in  the  name  of  the  plaintiff  against 
all  the  defendants  above  named;  but  the  names  of  the  individuals  compos- 
ing the  firm  in  whose  favor  these  several  judgments  were  rendered  were  left 
blank.  The  process  was  served  on  all  the  known  defendants,  and  order  of 
publication  made,  and  duly  executed  as  to  all  the  non-resident  defendants; 
but  in  it  tiie  names  of  many  of  the  individuals  comprising  the  firms  in  whose 
favor  those  judgments  were  rendered  were  left  blank.  On  October  26,  1886, 
Mary  A.  Hock  filed  a  demurrer  to  this  bill,  alleging  in  it  no  grounds  of  de- 
murrer, and,  it  being  joined  in  by  the  plaintiff,  tlie  court  overruled  her  de- 
murrer; and  she  then  tendered  an  answer,  which  the  record  states  "the  plain- 
tiff objected  to,  on  the  ground  that  the  same  was  insufficient. "  The  objection 
was  overruled  by  the  court,  and  the  answer  was  then  filed,  as  well  as  the  an- 
swer of  Thomas  Kutter,  John  R.  Butter,  and  John  A.  Quintard,  partners  un- 
der the  name  of  Thomas  Butter  &  Co.  These  answers  were  all  replied  to 
generally. 

The  answer  of  Mary  A.  Bock  was  as  follows:  "The  separate  answer  of 
Mary  A.  Rock  to  the  bill  of  complaint  of  J  H.  Bogers,  doing  business  liS  J. 
H.  Rogers  &  Co.,  plaintiff,  against  J.  W.  Verlander,  Mary  A.  Rock,  and 
others,  filed  in  the  circuit  court  of  Cabell  county.  West  Virginia.  This  re- 
spondent, Mary  A.  Rock,  saving  and  reserving  to  herself  now,  and  at  all 
times  hereafter,  the  benefit  of  all  just  and  proper  objections  and  exceptions  to 
the  said  bill  of  complaint  on  account  of  the  manifold  errors  and  inconsistencies 
therein,  for  answer  to  the  said  bill  of  complaint,  or  to  so  much  thereof  as  she 
is  advised  it  is  necessary  for  her  to  answer,  denies  each  and  every  allegation 
of  the  said  bill  of  complaint,  and  calls  upon  the  plaintiff  for  proof  of  each  and 
every  the  averments  therein  made;  and  your  respondent  expressly  denies  that 
the  defendant  J.  W  Verlander  was  insolvent  on  the  2d  day  of  July,  1884. 
when  the  deed  was  executed  by  the  said  Verlander  conveying  to  this  respond- 
ent the  tliree  acres  of  land,  with  improvements  thereon,  as  mentioned  in  the 
said  bill  of  complaint;  and  further  denies  that  the  property  of  the  said  defend- 
ant Verlander  was  at  that  time,  to-wit,  on  the  said  2d  day  of  July,  1884,  in- 
sutficient  to  pay  all  the  just  and  legal  debts  then  due  by  the  said  Verlander, 
but,  on  the  contrary  thereof,  avers  that  the  real  and  personal  property  of  the 
said  defendant  Verlander  was  sufficient,  after  the  said  three  acres  of  land  had 
been  so  conveyed  to  your  respondent  as  aforesaid,  to  meet  all  just  demands 
then  existing  against  the  said  defendant  Verlandei:.  Your  respondent  further 
denies  that  the  said  conveyance  of  the  said  three  acres  by  the  said  defendant 
Verlander  to  this  respondent  was,  as  is  charged  in  said  bill  of  complaint,  a 
shift  and  device  on  the  part  of  the  said  J.  W.  Verlander  to  hinder  and  delay 
and  defraud  his  creditors;  that  such  conveyance  was  made  to  this  respondent 
by  the  said  defendant  Verlander  with  the  intent  to  hinder,  delay,  and  defraud 
his  creditors,  and  this  respondent  knew  of  and  united  in  such  intent,  and,  with- 
out any  consideration  of  any  sort,  took  said  conveyance  to  keep  the  creditors 
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of  said  defendant  Verlander  from  siJbjecting  the  same  to  the  payment  of  their 
claims.  This  respondent  further  expressly  denies  that  the  said  conve>anee 
of  the  said  three  acres,  with  the  improvements  thereon,  by  the  said  defendant 
Verlander  to  her,  was  fraudulent  and  void  as  to  the  said  plaintiff  J.  H.  Rogei-s 
&  Co.,  and  as  to  others,  the  creditors  of  the  said  defendant  Verlander.  A  nd  Uiis 
defendant,  further  answering,  says  that  in  October,  1871,  she,  having  sold 
certain  valuable  real  estate  which  belonged  to  her  in  the  city  of  Richmond, 
Va.,  with  the  proceeds  of  said  sale,  as  her  sole  and  separate  property,  jointly 
with  the  said  defendant  J.  W.  Verlander,  purchased  certain  valuable  proper- 
ties in  the  city  of  Huntington,  West  Va.,  to- wit,  lots  Nos.  6  and  7  of  block 
92  on  2d  avenue,  and  also  purchased  for  herself  certain  other  valuable  prop- 
erties  in  the  said  city  of  Huntington,  to-wit,  three  houses  and  lots  near  tlie 
Ensign  Worl<s,  on  3d  avenue.  That  from  March,  1872,  till  April,  1883,  the 
said  defendant  J.  W.  Verlander  used,  occupied  and  rented  the  said  properties 
on  2d  avenue,  of  which  the  brick-house  rental  was  $50  per  month,  or  $600 
per  annum,  and  the  frame-house  rental  was  from  $25  to  $32  per  month;  a 
fair  average  of  wliich  was  $342  per  annum.  That  the  one-half  of  the  said 
rents  belongs  to  this  respondent,  and  that  no  part  thereof,  principal  or  inter- 
est, had  been  paid  to  this  respondent  by  the  said  defendant  J.  W.  Verlander, 
or  by  any  one  for  him,  up  to  the  2d  day  of  July,  1884,  the  date  of  the  said 
conveyance  of  the  said  three  acres.  That  the  one-half  part  of  the  rents  and 
profit^  of  the  said  brick  and  frame  houses  on  2d  avenue  so  belonging  to  this 
respondent,  as  hereinbefore  alleged,  and  due  to  her  from  the  said  defendant 
J.  W.  Verlander,  amounted  on  the  said  2d  day  of  July,  1884,  to  the  sum  of 
$7,046.16.  That  in  April,  1883,  the  said  brick  and  frame  houses  on  2d  av- 
enue were  destroyed  by  fire,  and  the  insurance  on  both  of  said  houses 
amounted  to  the  sum  of  $5,20i0,  which  was  paid  by  the  insurance  compan- 
ies to  the  said  defendant  J.  W.  Verlander.  of  which  sum  of  $5,200  one-half 
thereof  belonged  to  this  respondent;  and  that  neither  the  said  one-half  of  the 
said  insurance,  'nor  any  part  thereof,  had  been  paid  to  this  respondent  by 
the  said  J  W.  Verlander  up  to  the  2d  day  of  July,  1884,  the  date  of  the  said 
conveyance  of  the  said  three  acres.  That  the  one-half  part  of  the  said  in- 
surance money,  with  interest  at  six  per  cent,  thereon,  due  from  the  said  de- 
fendant Verlander  to  this  respondent  on  the  2d  day  of  July,  1884,  amounted 
to  the  sum  of  $2,756.00.  That  for  ten  years  the  said  defendant  J.  W,  Ver- 
lander  collected  the  rents  of  the  said  three  houses,  belonging  to  this  re- 
spondent, situated  on  8d  avenue  near  the  Ensign  Works,  and  that  said 
three  houses  rented  $30.00  per  month,  or  $360.00  per  annum;  and  that  the 
amount  due,  principal  and  interest,  on  the  said  2d  day  of  July,  1884,  from  the 
said  J  W^.  Verlander  to  this  respondent,  for  and  on  account  of  the  rents  of 
the  said  three  houses,  so  collected  as  aforesaid,  amounted  to  the  sum  of 
$4,895.00.  This  respondent  now  says  that  on  the  said  2d  day  of  July,  1884, 
the  said  defendant  J.  W.  Verlander  was  justly  indebted  to  her,  by  reason  of 
the  matters  and  things  hereinbefore  alleged,  in  the  just  and  full  sum  of  $14,- 
698.16;  and  that,  in  full  settlement  of  said  indebtedness,  the  Siud  J.  W.  Ver- 
lander executed,  and  this  respondent  accepted,  the  conveyance  of  the  said 
three  acres  of  land,  with  all  the  improvements  thereon,  of  date  the  said  2d 
day  of  July,  1884.  That  it  was  so  expressed  on  the  face  of  said  deed,  and  that 
the  said  deed  was  executed  in  good  faith,  for  a  full  and  valuable  considera- 
tion, and  without  any  knowledge  on  the  part  of  this  respondent  of  the  debt  of 
the  said  plaintifiP  and  other  creditors  of  the  said  J.  W.  Verlander."  ThiS  affi- 
davit  is  appended  to  this  answer:  *' State  of  West  Virginia,  Cabell  County — 
to-ioit :  James  Rock,  for  Mary  A.  Rock,  the  defendant  named  in  the  forego- 
ing answer,  being  duly  sworn,  says  that  the  facts  and  allegations  therein  con- 
tained are  true,  except  so  far  as  they  are  therein  stated  to  be  on  information, 
and  that,  so  far  as  they  are  therein  stated  to  be  on  information,  he  believes 
them  to  be  true."  There  was  no  affidavit  to  the  bill;  and  what  James  Rock 
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knows  about  the  matter  contained  in  the  answer  to  which  he  made  aflidavit, 
or  his  relation  to  the  respondent,  does  not  appear,  though  I  suspect  he  was  the 
respondent's  husband. 

The  answer  of  the  defendants  composing  the  firm  of  Thomas  Rutter  &  Co. 
states  in  detail  the  character  of  their  judgment  against  J.  W.  Verlander,  ren- 
dered by  the  circuit  court  of  Cabell  on  December  11,  1885,  and  how  the  debt 
for  which  it  was  rendered  ($600)  originated;  and  tlie exhibits  filed  with  the  an- 
swer, show  that  this  debt  originated  on  January  1,  1880,  some  four  yejirs  and 
a  half  before  J.  W.  Yerlander  made  what  ig  claimed  as  a  fraudulent  and  vol- 
untary deed  of  three  acres  of  land,  and  buildings,  to  his  mother-in-law,  Mary 
A.  Rock.  This  answer  concludes  thus:  "Thest*  respondents  pray  for  affirma- 
tive relief  as  follows:  That  the  cause  may  be  referred  to  a  commissioner  to 
take,  state,  and  report — First,  the  real  estate  owned  by  the  said  J.  W.  Ver- 
lander; second,  the  liens  on  all  the  real  estate  of  the  said  J.  W.  Verlander, 
the  amount  of  each,  and  their  respective  priorities.  They  further  pray  that 
their  judgment  vs.  Sullivan,  Montrose,  and  others  may  be  held  to  be  the  first 
lien  on  lot  8,  block  92,  aforesaid;  that  their  judgment  vs.  Verlander  may  be 
decreed  to  be  a  lien  on  all  the  real  estate  of  said  Verlander;  that  said  lot  8 
may  be  sold,  as  well  as  enough  other  real  estate  of  said  Verlander  sufficient 
to  pay  off  and  discharge  the  amount  due  these  respondents.  They  further 
pray  that  in  the  event  said  lot  8,  and  the  real  estate  of  said  Verlander  outside 
of  the  West  Huntington  property,  is  not  sufficient  to  pay  ofl!  and  discharge 
these  respondents'  liens,  and  those  which  may  be  declared  to  be  prior  thereto, 
that  then  the  conveyance  from  Verlander  to  Mary  A.  Hock  for  said  West 
Huntington  property  may  be  set  aside  as  null  and  void,  and  that  the  same 
may  be  sold,  and  out  of  the  proceeds  of  the  sale  thereof  these  respondents' 
judgments  may  be  paid  in  full.  They  also  ask  such  other  further  general  re- 
lief as  the  court  may  see  fit  to  grant." 

On  December  13,  1886,  the  court  entered  a  decree  referring  the  cause  to  a 
commissioner  to  report  on — "First,  what  real  estate  the  defendant  J.  W. 
Verlander  owned,  was  seized  and  possessed  of  on  the  2d  day  of  July,  1884, 
the  date  of  the  transfer  of  the  property  in  West  Huntington  to  Mary  A.  Rock, 
and  also  what  pei-sonal  and.  chattel  property  said  Verlander  owned  on  that 
date;  second,  what  debts  were  due  and  owing  by  said  J  W.  Verlander  6n 
the  2d  day  of  July,  1884,  to  whom  owing,  how  evidenced,  for  what  contracted, 
and  amounts  thereof;  third,  what  real  estate  the  defendant  J.  W.  Verlander 
now  owns,  its  nature  and  value,  the  liens  thereon,  their  nature,  amounts,  and 
priorities;  fourth,  what  was  the  consideration  paid  by  Mary  A.  Rock,  if  any, 
to  J.  W.  Verlander  for  the  West  Huntington  property,  and  what  was  the 
value  of  said  property;  fifth,  what  consideration,  if  any,  passed  from  A.  M. 
C.  Verlander,  wile  of  J.  W.  Verlander,  to  J.  W.  Verlander  for  the  furniture 
and  household  effects  now  claimed  by  A.  M.  C.  Verlander,  and  what  was  the 
value  of  said  property  so  claimed  by  said  A.  M.  C.  Verlander;  sixth,  any 
other  matter  any  of  the  parties  may  desire,  or  the  commissioner  deem  perti- 
nent." On  March  4,  1887,  the  commissioner  returned  his  report.  He  re- 
ported that  on  July  2.  1884,  the  date  of  the  deed  by  J.  W.  Verlander  to  Mary 
A.  Rock  of  his  residence  in  West  Huntington,  of  the  real  estate  named  in  the 
bill  lying  in  Huntington,  that  the  four  lots  owned  by  him  were  worth  S^5,000; 
and  that  his  undivided  moiety  of  lots  6  and  7,  named  in  the  bill,  was  worth 
$450.  He  then  states  the  amount  of  the  several  debts  secured  by  deeds  of 
trust  named  in  the  bill,  and  also  on  which  of  the  lots  they  were  liens,  and 
also  the  judgment  liens  against  J.  W.  Verlander;  and  shows  the  priorities  of 
these  liens,  both  by  deeds  of  trust  and  by  judgments,  on  each  of  these  lots 
owned  by  J.  W.  Verlander.  The  whole  amount  of  these  liens,  with  interest 
to  February  14,  1887,  was  $7,989.56.  These  included  what  remained  unpaid 
on  the  three  deeds  of  trust  named  in  the  bill,  on  all  the  judgments  named  in 
the  bill,  as  well  as  on  five  other  judgments  against  J.  W.  Verlander,  rendered 
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in  said  county,  In  favor  of  the  several  parties,  reported  since  the  institution 
of  this  suit.  These  five  judgments  amounted  to  $538.30.  Though  the  com- 
mission er  does  not  state  what  was  the  amount  due  on  the  debts  secired  bj 
the  two  deeds  of  trust  excuted  prior  to  July  2,  1884,  when  he  made  the  deed 
to  his  mother  in-law,  Mary  A.  Rock,  claimed  to  be  fraudulent  and  void,  yet 
as  the  amounts  due  on  these  debts  separately,  as  well  as  on  tlie  judgment  to 
Thomas  Rutter  &  Co.  on  a  debt  which  was  also  contracted  long  before  July 
2,  1884,  we  can  calculate  the  amount  due  on  February  14,  1887,  including  in- 
terest to  that  date  on  this  judgement  lien  debts,  and  on  three  deed  of  trust 
debts,  which  the  record  shows  were  debts  certainly  contracted  prior  to  July 
2.  1884,  the  date  of  the  deed  to  his  mother-in-law,  Mary  A.  Rock.  These 
prior  debts,  unpaid,  with  interest,  on  February  14,  1887,  amounted  to 
$5,676.22,  or  a  little  more  than  the  value  of  all  his  real  estate,  excluding  what 
was  conveyed  to  his  mother-in-law,  Mary  A.  Rock,  on  July  2,  1884;  though 
if  interest  were  abated  on  these  debts  to  July  2,  1884,  the  amount  of  these 
debts  at  that  time  would  amount  to  a  little  less  than  the  estimated  value  of 
all  his  real  estate,  excluding  what  he  then  conveyed  to  Mary  A.  Rock,  for 
which,  in  her  Huswer,  she  claims  she  gave  up  debts  against  him  amounting 
to  $14,698.16,  which  may  therefore  be  regarded  as  the  value  of  this  three 
acres  and  buildings  conveyed  to  her.  The  commissioner  concluded  his  report 
as  follows:  "Your  commissioner  would  further  report  that  there  was  no 
proof  offered  on  the  subject  of  consideration  from  Mary  A.  Rocfc  to  said  J. 
W.  Verlander  for  the  residence  in  West  Huntington;  nor  was  any  evidence 
offered  as  to  what  personal  property  the  defendant  Verlander  had  on  the  2d 
day  of  July,  1884,  nor  as  to  what  debts  he  owed  at  that  time,  nor  as  to  what, 
if  any,  consideration  passed  from  the  defendant  A.  M.  C.  Verlander,  wife  of 
J.  W.  Verlander,  for  the  household  furniture.  And  as  to  these  requirements 
he  is  unable  to  report." 

Tlie  following  exception  was  filed  in  proper  time  to  this  report:  "The  plain- 
tiffs, J.  H.  Rogers  &  Co.,  and  the  judgment  lien  creditors  except  Tlios. 
Rutter  &  Co.,  object  and  except  to  the  within  report  because  the  same  does 
not  report  that  the  conveyance  of  J.  W.  Verlander  to  Mrs  M.  A.  Rock  of  the 
West  Huntington  property  was  without  consideration,  and  void  as  to  them 
and  to  their  debts ;  and  also  except  to  the  report  because  the  same  does  not 
show  that  the  liens  of  the  judgments  against  the  defendant  J.  W.  Verlander 
are  also  liens  on  the  property  in  West  Huntington  so  conveyed  to  Mrs.  M.  A. 
Rock,  which  they  in  fact  are." 

The  report  showed  that  all  the  required  and  proper  notices  had  been  given 
by  the  commissioner.  But  a  single  deposition  was  taken  before  the  commis- 
sioner, and  that  only  in  reference  to  the  amounts  which  had  been  paid  on  lien 
debts,  and  the  value  of  the  real  estate  of  Verlander.  But  there  was  no  testi- 
mony as  to  the  value  of  the  three  acres  conveyed  to  Mary  A.  Rock,  or  any- 
thing wliatever  in  relation  to  the  conveyance  to  her  by  Verlander. 

On  March  30,,  1887,  the  court  rendered  this  decree:  "This  day  this  cause 
came  on  to  be  heard  upon  the  bill  and  exhibits  filed  therewith,  and  the  proceed- 
ings had  thereon  at  rules,  the  answer  of  Thomas  Rutter  &  Co.  and  of  Mary 
A.  Rock  with  the  general  replication  thereto,  upon  the  decrees  and  orders 
heretofore  made,  and  upon  the  report  of  Greo.  J.  McComas,  commissioner,  to 
whom  this  cause  was  referred  for  report,  filed  March  4, 1887,  with  the  consent 
of  the  parties,  by  their  attorneys,  indorsed  thereon,  with  the  testimony  filed 
and  returned  therewith,  and  with  the  exceptions  of  the  plaintiff's  and  judg- 
ment lien  creditors  to  said  report  indorsed  thereon,  and  was  argued  by  coun- 
sel. And  it  appearing  to  the  court  that  the  plaintiffs  are  entitled  to  the  relief 
prayed  for  in  their  bill,  and  that  the  liens  on  the  property  of  the  plaintiffs  are 
;is  set  out  in  the  report  of  Greo.  McComas;  and  it  also  further  appearing  to 
the  court  that  the  defendant  Mary  A.  Rock  has  failed  to  show  that  she  paid 
anything  for  said  tract  of  three  acres  of  land  in  West  Huntington  conveyed 
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to  her  by  J,  W.  Verlander  by  deed  bearing  date  July  2, 1884,  as  set  out  in  the 
plaintiffs^  bill,  and  that  the  said  conveyance  of  said  tract  of  three  acres  of 
land  by  said  deed  of  July  2,  1884,  and  said  deed,  was  without  consideration, 
and  therefore  of  no  effect  as  to  the  judgment  lien  creditoi-s,  and  that  the  said 
conveyance  was  made  with  the  intent  to  hinder,  delay,  and  defraud  the  cred- 
itors of  the  said  J.  W.  Verlander,  and  is  null  and  void,  and  subject  to  the 
claims  of  the  creditors  of  J.  W.  Verlander, — in  consideration  of  all  which, 
the  court,  approving  and  sustaining  the  said  report  of  Commissioner  McComas 
iis  far  as  it  reports  the  priorities  of  the  judgments  and  liens  upon  said  prop- 
erty of  J.  W.  Verlander,  but  sustaining  the  objections  and  exceptions  of  the 
plaintiffs  an'd  judgment  lien  creditors  to  said  report,  doLh  adjudge,  order,  and 
decree  that  the  said  conveyance  made  by  J.  W.  Verlander,  dated  July  2, 1884, 
conveying  the  tract  of  three  acres  in  West  Huntington  to  Mary  A.  Rock,  be, 
and  the  same  is  hereby,  set  aside,  declared  null  and  void,  and  of  no  effect  as  to 
tlie  debts  of  the  said  J.  W.  Verlander;  and  that  the  said  tract  of  three  acres 
of  land  be,  and  the  same  is,  subject  to  the  lien  of  the  judgment  set  out  in  the 
said  report  of  Geo.  J.  McComas,  commissioner."  The  decree  then  proceeds 
to  determine  the  liens  on  each  several  lot  owned  by  Verlander  as  it  had  been 
reported  by  the  commissioner,  as  also  the  liens  on  the  three  acres  of  land  in 
West  Huntington  conveyed  to  Mary  A.  liock*  they  being  all  the  judgment 
liens  against  J.  W  Verlander  as  reported,  and  in  the  order  of  priority  re- 
ported by  him.  And,  if  said  liens  are  not  paid  within  30  days,  F.  B.  Enslow 
was  appointed  a  special  commissioner  to  sell  said  real  estate  on  terms  which 
are  usual  and  reasonable.  And  the  decree  then  concludes:  "And  in  making 
said  sales  the  lots  still  standing  in  the  name  of  J.  W.  Verlander  shall  be  sold 
first,  before  the  said  tract  of  three  acres  of  land  in  West  Huntington  is  sold; 
and  in  case  the  said  property  not  attempted  to  be  conveyed  away  by  J.  W. 
Verlander,  shall  sell  for  sufficient  to  pay  the  debts  herein  decreed,  and  the 
costs  of  suit,  then  no  sale  of  the  three  acres  shall  be  made;  and  in  case  of  sale 
the  said  special  commissioner  shall  pay  firat  out  of  the  proceeds  of  each  sepa- 
rate piece  of  property  its  pro  rata  share  of  the  costs  of  suit  and  sale,  and  then 
pay  over  to  the  respective  parties,  the  several  sums  due  them,  respectively, 
and  shall  report  any  sale  he  may  make  to  this  court  for  its  action.  Before 
proceeding  under  this  decree,  the  said  special  commissioner  shall  give  a  bond 
in  the  penalty  of  five  thousand  dollars,  with  security  to  be  approved  by  the 
clerk  of  this  court,  conditioned  for  the  faithful  discharge  of  his  duties  as  spe- 
cial commissioner  under  this  decree."  From  this  decree  Mary  A.  Hock  ha? 
obtained  an  appeal. 
Gibson  &  Michie,  for  appellant.    Simms  &  Enslow,  for  appellees. 

Green,  J.,  {aftei'  stating  the  facts  as  above.)  Was  there  any  error  in  the 
court  overruling  the  general  demurrer  of  the  defendant  Mary  A.  Rock  to  the 
bill  V  I  see  no  ground  on  which  a  special  demurrer  to  this  bill  could  prop- 
erly have  been  sustained,  excepting  only  the  fact  that  many  of  the  defend- 
ants, judgment  creditors  of  J.  W.  Verlander,  who  were  members  of  certain 
partnerships  who  had  obtained  judgments  before  a  justice  of  the  peacs,  are 
set  out  in  the  caption  of  the  bill  without  the  names  of  the  individuals  who 
composed  these  partnerships  being  given,  as  they  should  have  been,  unless, 
after  diligent  inquiry,  the  plaintiff  had  been  unable  to  ascertain  the  individ- 
ual names  of  these  partners,  and  had  so  stated  in  his  bill.  This  was  not 
stated  in  the  bill,  and  1  suppose  could  not  have  been  so  stated  truthfully, 
as  the  counsel  for  the  plaintiff  in  the  cause  afterwards  appeared  as  counsel 
for  these  judgment  creditors.  I  suppose  the  individual  names  of  these  part- 
ners were  not  stated  in  the  bill  simply  because  the  judgments  rendered  by  the 
justice  in  their  favor  did  not  disclose  their  names,  and  the  counsel  for  the 
plaintiff  did  not  choose  to  take  the  trouble  to  ascertain  their  names  before 
filing  his  bill.     If  tiie  defendant  Mary  A.  Bock  had  demurred  to  this  bill 
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especially  for  this  defect,  such  special  demurrer  ought  to  have  been  sus- 
tainedy  according  to  the  ancient  practice,  and  the  plaintiff  would  have  been 
required  to  amend  his  bill,  and  he  would  thus  have  saved  himself  no  trouble, 
but  only  have  suffered  inconvenience  and  delay  by  his  failure  to  take  the 
trouble  to  find  out  the  individual  names  of  the  partners  who  composed  the 
firms  who  were  made  defendants.  But  such  a  defect  in  a  bill,  while  a  good 
ground  for  a  special  demurrer,  is  not  a  good  ground  for  general  demurrer; 
but  according  to  our  practice,  if  the  defendants— if  they,  or  any  of  them — 
had  asked  the  court,  it  ought  to  have  excused  them  from  demurring  or  answer- 
ing such  defective  bill  till  the  names  of  the  partners  composing  the  firms 
who  were  made  defendants  were  inserted  in  tiie  bill,  or  until  'it  was  made 
to  appear  to  the  satisfaction  of  the  court  that  their  names  could  not  be  iis- 
certained.  By  the  twenty-fifth  section,  c.  50,  Code  W.  Va.  1887,  p.  432,  a  part- 
nership may  bring  a  suit  before  a  justice  in  its  partnei'ship  name  without 
setting  out  the  names  of  the  individuals  composing  the  partneraliip;  but  in 
no  suit  in  a  circuit  court  is  such  a  loose  pleading  proper.  If  it  be  a  com- 
mon-law suit,  the  defendant  may  take  advantage  of  such  a  defect  in  the  dec- 
laration by  a  plea  in  abatement;  or,  if  it  be  a  chancery  suit,  the  defendant 
may  take  advant<ige  of  such  a  defect  in  the  bill,  as  formerly,  by  special  de- 
murrer. 

The  next  inquiry  is,  should  the  circuit  court  have  refused  to  permit  Mary 
A.  Rock  to  tile  the  answer  she  tendered  on  December  6,  1886,  it  being  ob- 
jected to  by  the  plaintiff  on  the  ground  that  it  was  insufficient,  but  the  rec- 
ord not  showing  that  the  plaintiff,  in  his  objection,  pointed  out  any  defect 
in  the  answer  specifically,  such,  for  instance,  as  that  it  contained  a  broad  and 
general  denial  of  all  the  allegations  in  the  bill,  and  called  for  proof  of  each 
and  every  allegation  in  the  bill  ?  By  chapter  125,  §  36,  p.  785.  Code  1887,  it  is 
provided  that  every  material  allegation  of  a  bill,  not  controverted  by  an  an- 
swer, sliall  be  taken  as  true.  The  only  proper  mode  of  controverting  any 
allegation  in  a  bill  is  for  the  answer  to  deny  or  controvert  such  allegation 
specifically.  A  general  denial  of  all  the  allegations  in  a  bill,  such  as  is  con- 
tained in  the  answer  of  Mary  A.  Hock,  is  not  proper  pleading;  and,  if  hnr 
answer  had  been  filed  at  rules,  the  plaintiff  would  at  the  next  court  have 
excepted  to  such  answer  becaiiseof  its  containing  sticti  general  denial  of  all 
the  allegations  in  the  bill,  and  the  court  ought  to  have  sustained  such  excep- 
tion, and  required  such  general  allegations  to  have  been  stricken  out  of  the 
answer,  and,  in  lieu  of  it,  required  the  defendant  to  deny  or  answer  specifi- 
cally every  allegation  which  he  controverted.  And  if,  as  in  this  case,  such 
an  answer  was  tendered  by  a  defendant,  containing  such  general  denial 
of  the  allegations  of  the  bill,  the  plaintiff  could  object  to  the  filing  of  such 
an  answer  because  it  contained  such  general  denial,  and  the  court  ought  to 
sustain  such  objection,  and  refuse  to  permit  such  an  improper  answer  to  be 
filed.  But  the  plaintiff,  in  such  exception  or  objection,  must  point  out  to  the 
court  the  fact  that  the  answer  is  improper  because  of  suirh  general  denial  of 
the  allegation  of  the  bill,  so  as  to  call  the  attention  of  the  court  to  this  par- 
ticular defect  in  the  answer;  and  if  he  fails  to  do  so,  and  his  exception  or 
objection  is  overruled,  and  he  files  a  general  replication  to  such  answer,  he 
must  be  regarded  as  having  waived  any  ol)jection  to  the  answer  on  account 
of  such  improper  mode  of  pleading;  and  the  plaintiff  must  prove  the  mate- 
rial allegations  in  his  bill,  just  as  he  would  be  required  to  do  had  the  denial 
of  each  of  them  been  in  proper  form,  and  a  specific  denial.  See  Core  v.  lieli, 
20  W.  Va.  174;  Warren  v.  Syme,  7  W.  Va.  474;  Burlew  v.  Quarrier,  16  W. 
Va.  109;  Richardson  v.  Donehoo,  Id.  685.  It  may  be  said  that  it  is  useless 
to  require  the  defendant  to  answer  or  deny  each  allegation  in  the  bill  which 
he  means  to  controvert,  as  it  would  only  require  a  writing  out  and  deny- 
ing in  such  answer  of  each  allegation  in  the  bill  separately;  thus  increasing 
its  bulk  without  changing  its  metming.     In  the  first  place,  such  a  general 
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denial  of  all  allegations  in  a  bill,  not  specifying  each  allegation  d*  nied»  but 
including  many  uncontroverted  allegations,  would  be  made  often  by  the  person 
preparing  such  an  answer  when  he  would  not,  if  merely  to  save  cost,  delay, 
.and  trouble  to  himself,  make  a  specific  denial  of  uncontroverted  facts;  and 
this  would  be  much  more  certainly  the  result  if  the  answer  had  to  be  drawn 
in  detail,  and  sworn  to;  and  this  the  plaintiff  could  require  in  every  case 
by  simply  swearing  to  his  bill  (see  chapter  125,  §  88,  Code  1887,  p.  786;)  and 
such  answer  would  have  no  more  weight  than  an  answer  not  sworn  to  by 
the  defendant.  And,  in  the  second  place,  if  the  answer  was  not  thus  re- 
quired to  be  sworn  to,  the  defendant,  by  denying  each  and  every  allegation  of 
the  bill  specifically  and  separately,  would  at  least  call,  in  this  specific  manner, 
to  the  attention  of  the  plaintiff  the  necessity  of  proving  every  allegation  in 
his  bill  so  denied;  and  thus,  at  least,  prevent  a  cause  being  presented  to  the 
court  for  a  hearing  when  facts  perfectly  easy  to  be  proven  were  unsustained 
by  evidence,  through  carelessness.  The  case  before  us  is  a  good  instance  of 
the  evil  effects  of  sucti  loose  and  improper  pleading.  There  is  in  this  answer 
a  general  denial  of  all  the  allegations  in  the  bill;  and  this  answer  is  sworn 
to,  not  by  the  respondent,  but  by  one  James  Hock,  whose  affidavit  to  it  was 
of  course  unauthorized  by  any  law.  And  tins  general  denial  of  all  the  alle- 
gations in  the  bill  included  in  it  a  denial  of  very  many  allegations  of  fact 
which  were  of  such  a  character  that  I  cannot  suppose  they  can  with  any  truth 
be  denied,  and  which  would  not  have  been  separately  and  specifically  denied; 
such,  fur  instance,  as  these  allegations:  That  Mary  A.  Bock  was  the  mother- 
in-law  of  J.  W.  Verlander;  that  they  resided  together;  that  in  1883  he  was 
in  the  mercantile  business  in  the  city  of  Huntington,  and  had  been  in  this 
business  for  10  years  prior  to  that  time;  that  during  this  time  he  contracted 
the  debt  of  the  plaintiff  sought  to  be  enforced,  and  all  the  other  debts  nam  d 
in  the  bill  on  which  judgments  were  afterwards  rendered;  that  he  owned  the 
various  parcels  of  real  estate  named  in  the  bill;  that  he  gave  deeds  of  trust 
on  portions  of  his  real  estate  to  secure  certain  debts;  that  he  conveyed  about 
three  acres  of  his  land,  on  which  he  had  built  a  costly  residence,  to  his  mother- 
in-law,  Mary  A.  Hock,  on  July  2,  1884,  by  the  deed  filed  with  the  bill.  Many 
of  these  allegations  are  proven  by  the  exhibits  tiled  with  the  bill,  while  many 
othei-s  which  were  doubtless  true  are  not  proven,  though  thus  sweepingly 
denied;  though,  had  there  been,  as  there  should  have  been,  a  specific  denial 
of  each  separate  allegation  controverted, — had  they  bt*en  so  denied, — they 
would  have  been,  in  all  probability,  proven  by  the  plaintiff,  as  they  were 
important  allegations  in  aid  of  the  plaintiff's  case,  and  there  was  no  ditticulty 
in  proving  them  if,  as  I  suppose,  they  were  true. 

The  next  and  most  important  inquiry  in  this  case  is,  upon  whom  is  the 
burden  of  proving  that  the  deed  made  by  J.  W.  Verlander  to  Mary  A.  Hock  on 
July  2,  1884,  conveying  his  residence  and  three  acres  of  land  in  the  city  of 
Huntington,  by  the  deed,  an  attested  copy  of  which  is  filed  with  the  bill,  was 
made  for  a  valuable  consideration,  and  was  not  merely  voluntary,  as  alleged 
in  the  bill?  There  is  not  a  particle  of  evidence  in  the  csiuse  to  show  whether 
this  deed  was  made  for  a  valuable  consideration  or  voluntarily,  unless  the  re- 
citals in  the  deed  as  to  what  was  the  consideration  can  be  regarded  as  evi- 
dence in  this  cause.  These  recitals  are  that  this  deed  was  made  "in  consider- 
ation of  the  sum  of  one  dollar  paid  to  the  said  J.  W.  Verlander  by  said  Mary 
A.  Hock,  the  receipt  whereof  is  hereby  acknowledged,  and  of  a  further  valua- 
ble consideration,  and  in  full  settlement  of  certain  moneys  due  by  said  J.  W. 
Verlander  to  said  Mary  A.  Hock,  (July  2,  1884.)"  If  this  can  be  regarded  as 
evidence  against  the  plaintiff  and  other  creditors  of  J.  W.  Verlander,  who  are 
cissailing  this  deed  as  voluntary,  and  fraudulent  as  to  them,  then  it  proves  that 
the  deed  was  made  for  a  valuable  consideration;  but,  If  it  be  iu>t  evidence 
against  them,  then  there  is  not  a  particle  of  proof  in  thc^  cause  to  show  that 
this  deed  was  made  for  a  valuable  consideration.    And  hence  the  importance 
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of  determining  upon  ivbom  the  burden  of  proving  the  consideration  lies.  The 
appellant's  counsel,  it  is  true,  claims  that  the  allegations  in  the  answer  of 
Mary  A.  Bock  in  reference  to  the  consideration  paid  by  her  to  J.  W.  Veilander 
for  said  three  acres  of  land  conveyed  by  this  deed  are  to  be  regarded  as  evi- 
dence in  her  behalf,  against  the  plaintiff  and  other  creditors  of  J.  W.  Yerlander, 
as  they  were  responsive  to  the  allegations  on  the  subject  in  the  bill.  These 
allegations  in  the  answer  were  "that  on  the  2d  day  of  July,  1884,  (when  said 
deed  was  executed  to  her,)  the  said  J.  W.  Verlander  was  justly  indebted  to 
her,  by  reason  of  the  matters  and  things  hereinbefore  alleged,  in  the  just  and 
full  sum  of  $14,968.16,  and  that,  in  full  settlement  of  said  indebtedness,  the 
said  J.  W.  Verlander  executed,  and  this  respondent  accepted,  the  conveyance 
of  the  said  three  acres  of  land,  with  all  the  improvements  thereon;  and  that 
said  deed  was  executed  in  good  faith,  for  a  full  and  valuable  consideration, 
and  without  any  knowledge  on  her  part  of  the  debt  of  the  said  plaintiff  and 
other  creditors  of  J.  W.  Verlander."  In  the  previous  part  of  her  answer  she 
had  set  out  in  detail  the  various  items  which  she  says  made  up  this  indebted^ 
ness  of  J.  W.  Verlander  to  her,  thus  settled  by  them.  To  sustain  his  position 
that  these  allegations  in  the  answer  are  to  be  considered  as  evidence  for  Miiry 
A.  Bock  against  the  plaintiff,  as  they  are  responsive  to  allegations  in  the  bill, 
the  appellant's  counsel  refer  to  2  Story,  Eq.  Jur.  §  1528,  and  other  text  writ- 
ers. These  authorities  simply  lay  down  the  rule,  universally  recognized,  that 
prior  to  the  passage  of  statute  laws  regulating  the  pleadings  in  chancer}' 
causes  the  rule  in  equity  was,  in  the  language  of  Story:  "In  every  case,  the 
answer  of  the  defendant  to  a  bill  filed  against  him,  upon  any  matter  stated  in 
the  bill,  and  responsive  to  it,  is  evidence  in  his  own  favor."  And  the  reason 
given  by  Story  and  others  for  this  rule  is:  "As  the  plaintiff  calls  upon  the  de- 
fendant on  oath  to  answer  an  allegation  of  fact,  which  he  makes,  he  hereby 
admits  the  answer  to  be  evidence  of  that  fact."  But  this  effect  of  an  answer 
responsive  to  a  bill  has  been  changed  by  our  statute,  as  well  as  by  the  statute 
law  of  most,  if  not  all,  of  the  states.  In  this  state,  under  our  statute  law, 
answers  are  not  usually  sustained  by  the  respondent's  affidavit;  and  their  ef- 
fect has  been  changed  entirely.  They  are,  under  our  statute  law,  no  longer 
to  be  regarded  as  evidence  in  any  case,  whether  they  be  sworn  to  or  not.  They 
are  simply  pleading,  and  have  effect  as  such  only,  just  as  a  plea  in  a  common- 
law  case.  Whether  it  be  sworn  to  or  not  has  no  effect  as  evidence.  And 
hence,  to  use  the  language  of  section  36,  c.  125,  CJode  1887,  p.  785,  "every  ma- 
terial allegation  of  a  bill,  not  controverted  by  an  answer,  shall,  for  the  pur- 
pose of  the  suit,  be  taken  as  true,  and  no  proof  thereof  shall  be  required." 
This  is  the  exact  effect  of  a  plea  at  common  law.  And  section  38,  c.  125, 
Code  1887,  p.  786,  provides  that,  "if  the  plaintiff  desires  the  defendant  to  an- 
swer the  bill  on  oath,  he  must  verify  his  bill  by  affidavit,  and,  if  the  bill  be  so 
verified,  the  defendant  must  in  like  manner  verify  his  answer;  but,  if  the  bill 
be  not  verified,  the  defendant  need  not  verify  his  answer,  and,  if  he  does  so, 
it  shall  not  be  entitled  to  any  more  weight  in  the  cause  than  if  it  had  not  been 
verified."  In  other  words,  the  only  weight  the  answer  has  in  any  cause  is 
the  weight  attached  to  it  as  pleading.  In  no  case  is  it  entitled  now  to  any 
weight  as  evidence.  In  this  respect  it  stands  on  the  same  footing  as  ple;is  at 
common-law.  They  are  never  entitled  to  the  weight  of  evidence,  though  the 
particular  plea  may  be  required  to  be  supported  by  affidavit;  as,  for  instance* 
pleas  in  abatement,  and  pleas  of  non  est  factum. 

See  section  39,  c.  125,  Code  W.  Va.  p.  786. 

This  being  the  law,  the  question  to  be  considered  is  the  effect  of  a  statement 
in  a  deed  that  it  was  made  for  a  valuable  consideration.  It  is  obviously  an 
admission  or  acknowledgment  by  the  grantor  that  such  is  the  fact}  and  it 
would  seem  clear  that  such  a  recital  would  be  prima  facie  evidence  of  its  truth 
as  against  him,  and  all  persons  claiming  under  him.  And,  for  the  purpose 
of  supporting  the  deed  as  against  him,  the'  recital  of  a  valuable  consideration 
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in  a  deed  would  be  conclusive  against  him ;  for  though  it  be  proven  there  was 
no  consideration,  in  point  of  fact,  for  such  deed,  yet,  as  a  grantor  may  make 
by  such  a  deed  a  gift  to  a  stranger,  such  deed  must  be  good  against  tlie  gran- 
tor or  his  heirs,  or  a  subsequent  purchaser  for  value,  in  the  absence  of  fraud. 
While,  then,  there  can  be  no  doubt  that,  as  against  a  grantor  and  his  heirs, 
the  acknowledgment  in  a  deed  that  a  consideration  has  been  paid  is  prima 
facie  evidence  of  the  truth  of  the  fact  recited,  yet  the  decided  weight  of  the 
authorities  ia  that  such  a  recital  in  a  deed  is  not  any  evidence  of  such  fact, 
as  against  a  stranger,  or  as  against  a  creditor  of  the  grantor,  assailing  such 
deed  as  voluntary.  The  real  basis  of  tliese  decisions  would  seem  to  be  that, 
if  the  payment  of  a  valuable  consideration  is  a  fact  essential  to  the  maintain- 
ing a  claim,  this  fact  must  be  proven  as  other  facts  are  proven.  This  ac- 
knowledgment of  the  receipt  of  a  valuable  consideration  for  a  deed,  made  by 
the  grantor  in  the  body  of  his  deed,  should  have  the  weight  of  a  like  acknowl- 
edgment made  by  him  in  writing  in  any  other  manner,  as  by  a  receipt  signed 
by  liim.  It  is,  after  all,  nothing  but  an  admission  by  the  grantor  that  he  has 
received  a  valuable  consideration  for  the  land  conveyed.  And,  on  general 
principles,  declarations  or  admissions  made  by  a  person  out  of  the  presence 
of  another  cannot  prejudice  such  other  when  there  is  no  relation  of  privity, 
mutual  interest,  or  agency  between  the  person  making  such  declaration 
or  admission  and  such  third  person.  As,  however,  the  authorities  on  this 
point  differ,  I  propose  to  quote  the  language  of  judges  who  have  enter- 
tained these  views,  as  well  as  the  language  of  judges  who  have  differed  from 
these,  selecting  those  who  seem  to  me  to  have  presented  their  views  in  the 
most  forcible  manner. 

In  the  case  of  Kimball  v.  Fenner,  12  N.  H.  248,  the  court  held  that  the  re- 
cital of  the  payment  of  a  valuable  consideration  was  not  evidence  of  this  fact, 
as  against  creditors  of  the  grantor  attaching  it  as  fraudulent  and  voluntary. 
Parker,  C.  J.,  delivering  the  opinion  of  the  court,  says:  "A  voluntary  deed 
is  one  made  without  any  consideration,  and  such  a  deed  is  presumed  to  be  fraud- 
ulent as  against  existing  creditors.  Reade  v.  Livingston,  3  Johns.  Ch  500; 
Parsons  v.  McKnighU  8  N.  H.  37;  Carlisle  v.  Rich,  8  N.  H.  48;  Cruise.  Dig. 
221;  2  Hil.  Abr.  421,  pi.  16;  Smith  v.  Lorvelh  6  N.  H.  69;  Smith  v.  Smith, 
11  N.  H.  465.  If  there  be  anything  to  rebut  this  presumption,  it  must  be 
shown  by  the  grantee.  No  man  has  such  a  power  over  his  own  property  to 
dispose  of  it  so  as  to  defeat  his  creditors  unless  for  a  consideration.  Partridge 
V.  Qopp,  Amb.  596;  cited,  Hadden  v.  Spader,  20  Johns.  567.  The  question 
may  be  stated,  then,  in  other  words:  Whether  a  deed  which  purports  to  be  ex- 
ecuted upon  a  pecuniary  consideration,  and  contains  an  acknowledgment  of  the 
receipt  of  it,  furnishes,  of  itself,  evidence  that  such  consideration  was  in  fact 
received,  or  whether,  as  against  existing  creditors,  it  is  not  to  be  regarded  as  a 
mere  voluntary  conveyance,  and  presumed  to  be  fraudulent,  until  some  evidence 
is  offered  of  the  consideration  upon  which  it  was  executed.  There  is  no  doubt 
that  the  clause  acknowledging  the  receipt  of  a  consideration  furnishes  evidence 
against  the  grantor  that  the  consideration  specified  has  been  paid;  and  this  re* 
ceipt  being  under  seal,  and  a  part  of  the  deed  itself,  cannot  be  contradicted  by 
him  for  the  purpose  of  defeating  the  instrument.  Morse  v.  Shattuck,  4  N.  H. 
229.  *  *  *  Upon  what  principle  is  it  that  this  mere  receipt,  which  may 
be  contradicted  and  controlled  between  the  parties,  is  even  prima  facie  evidence 
of  the  payment  of  a  consideration,  against  a  third  person,  who  shows  a  prima 
facie  title  by  or  levy  on  the  land  which  belonged  to  his  debtor,  and  who  is  no 
party  to  the  deed,  has  in  no  way  admitted  its  validity,  and  has,  or  may  have, 
no  knowle-  ge  respecting  the  transaction  upon  which  it  is  founded?  He  is  not 
in  privity  with  the  title  of  the  grantor;  on  the  contrary,  it  is  adverse  to  him. 
«  ^  ^  It  is  not  within  the  principle  which  admits  the  notes  and  judgments 
in  favor  of  the  plaintiffs  in  this  case  as  prima  facie  evidence  that  they  were 
creditors  of  the  grantor,  being  good  evidence  against  him  of  that  fact.     Reed 
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7.  Davis,  5  Pick.  388.  The  notes  to  the  plaintiffs,  proved  to  be  signed  by  tht) 
grantor,  are  evidence  that  he  made  such  contracts,  and,  of  course,  prima  facie 
evidence  that  he  then  owed  such  debts;  which  is  sufficient,  in  the  first  instance, 
for  the  plaintiffs,  so  far  as  that  point  is  concerned.  The  deed  to  the  defend- 
ant shown  to  be  executed  by  the  grantor  is  evidence  that  he  made  such  con- 
veyance, and  prima  facie  evidence  that,  as  to  him,  the  land  has  passed  to  the 
defendant.  But  this  is  not  sufficient  for  the  defendant  on  .this  point.  Some- 
thing more  is  necessary  to  make  out  9k  prima  facie  case  against  the  plaiDtilfs, 
(thfy  having  shown  themselves  to  be  existing  creditors,)  and  that  is  evidence 
that  the  deed  was  upon  a  sufficient  consideration;  otherwise,  it  is  only  a  vol- 
untary deed.  ♦  *  *  A  verbal  admission  or  declaration  of  the  grantor  that 
there  was  a  consideration  which  had  been  paid  would  be  good  evidence,  as 
against  him,  to  establish  that  fact,  but  not  against  third  persons.  Brainiree 
V.  Hiugham,  1  Pick.  245.  And  so  of  a  mere  receipt,  or  any  other  writing 
disconnected  from  the  deed.  Jackmon  v.  Riohardft,  6  Cow.  617, 623.  We  are 
not  aware  of  any  rule  by  which  a  seal  can  add  to  the  authority  of  the  receipt, 
or  give  it  the  character  of  competent  evidence  against  parties  having  no  con- 
nection  with  it.  dtfCrea  v.  Purmort,  16  Wend.  474.  It  would  still  be  hear- 
say evidence,  or,  rather,  res  inter  alios  acta.  3  Starkie,  Ev.  1300;  1  Phil.  Ev. 
(Cow.  &  H.  Ed.)  229  et  seq,,  and  notes  432-435.  The  actual  payment  of  the 
money,  or  other  things  mentioned  in  it,  must  still  be  proved.  *  *  *  In 
Foster  v.  Hall,  12  Pick.  89,  it  does  not  appear  from  the  i-eport  that  the  defend- 
ants were  existing  creditors  at  the  time  of  the  conveyance.  Their  attachment 
was  made  subsequently;  and  no  evidence  appears  to  have  been  offered  to  show 
when  their  debts  accrued,  or  any  other  attempt  to  maintain  any  right  for  them, 
other  than  as  subsequent  creditors  who  must  show  fraud.  *  *  ♦  Fraud- 
ulent deeds  always  express  a  consideration.  If  the  deed  is  bona  fide,  tlie 
grantor  knew  what  the  consideration  was,  and  where  to  find  the  evidence  of  it. 
The  subscribing  witnesses  often  liave  no  knowledge  respecting  it.  If  no  one 
but  the  grantor  has  the  knowledge,  he  maybe  made  a  witness  by  the  grantee. 
If  there  be  a  hardship  sometimes  upon  a  bona  Jide  grantee  who  is  compelled 
to  maintain  his  title  against  a  creditor,  there  would  be  quite  as  often  a  greater 
hardship  upon  creditors  if  they  were  compelled  to  disprove  the  existence  of  a 
consideration  merely  because  their  fraudulent  debtor  had  admitted  that  he 
had  received  one." 

There  are  many  decisions  in  Pennsylvania  that  a  receipt  in  a  deed  for  the 
purchase  money  is  no  evidence  whatever  of  the  fact  of  its  payment  against  a 
stranger,  or  against  creditors  of  the  grantors  attacking  such  deed  as  fraud- 
ulent; and  they  are  based  on  reasoning  similar  to  that  on  which  this  New 
Hampshire  case  was  based.  See  Clark  v.  Depew,  25  Pa.  St.  515;  Penrone  v. 
Gnffith,  4  Bin.  231.  See,  also,  Dean  v.  Connelly,  6  Pa.  St.  239;  Poyntell  v. 
Spencer,  Id.  254;  Siltzell  v.  Michael,  3  Watts  &  S.  332;  Canal  Co.  v.  Young, 
1  Whart.  432;  Rogers  V.  Hall,  4  Watts,  362;  Bolton  ▼.  Johns,  5  Pa.  St.  151; 
Henry  v.  Raiman,  25  Pa.  St.  360;  Floyd  v.  Lynch,  28  Pa.  St.  419.  And  so 
it  has  been  held  in  Alabama.  See  McCain  v.  Wood,  4  Ala.  264;  Barik  v. 
Kinsey,  5  Ala.  12;  Doe  v.  Reeves,  10  Ala.  137.  So  in  Texas.  See  Hawley  v. 
Bullock,  29  Tex.  217-224;  Watkins  v.  Edwards,  23  Tex.  447. 

The  question  we  have  been  considering  has  been  perhaps  more  frequently 
discussed  in  cases  where  the  controversy  has  been  between  a  purchaser  under 
a  prior  unrecorded  deed  and  a  subsequent  purchaser  in  good  faith,  and  for  a 
valuable  consideration,  whose  conveyance  has  been  duly  recorded;  and  on  this 
question  it  has  been  sometimes  held  that  in  such  a  case  the  recital  of  the  pa}'- 
ment  of  a  valuable  consideration  in  the  subsequent  recorded  deed  was  pnma 
facie  evidence,  as  against  the  prior  purchaser,  that  such  subsequent  purchaser 
had  paid  a  valuable  consideration.  But  the  reasoning  on  which  this  is  main- 
tained is  based  in  part  upon  the  policy  of  the  recording  acts.  This  reasonings 
whereby  these  views  are  sustained,  is  set  forth  more  fully  and  clearly  in  the 
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dissenting  opinion  of  Campbell,  C.  J.»in  Shotioell  v.  HarriaoUy  22  Mich.  423. 
And  tills  was  also  held  to  be  the  law  in  Jackson  v.  McChesney,  7  Cow.  860; 
Wood  V.  Chapin,  13  N.  Y.  509.  And  the  case  of  Qaugh  v.  Henderson,  2 
Head,  629,  may  be  perhaps  regarded  ;is  based  on  like  principles,  and  opposed 
to  the  views  expressed  in  Kimball  v.  Feiiner,  12  N.  H.  248.  This  point  in  this 
case  was  afterwards  by. the  same  court,  in  Bayliss  v.  Williams^  6  Cold.  445, 
spoken  of  as  a  point  which  did  not  seem  to  have  been  carefully  discussed  or 
considered  in  this  case  in  2  Head.  But  the  case  of  Nolen  w,  Gwyn,  16  Alii. 
725,  is  opposed  to  these  New  York  cases,  as  well  as  the  views  of  the  majority 
of  the  court  in  Shotioell  v.  Harrison^  22  Mich.  418.  I  do  not  propose  to  do 
more  than  refer  to  these  cases,  as  it  will  be  seen  from  the  opinions  pronounced' 
in  this  latter  case  that  the  policy  of  the  recordinflr  statutes  has  exercised  a 
large  influence  with  those  judges  who  have  held  that  the  recitals  of  the  pay- 
ment of  the  consideration  by  the  grantee  in  the  subsequent  recorded  deed  was 
prima  facie  evidence  against  the  grantee  in  a  prior  unrecoried  deed.  Upon 
this  question  the  authorities  seem  to  be  pretty  equally  divided.  Though  in 
other  cases  the  decided  weight  of  authority  seems  to  be  that  the  recital  in  a 
deed  of  the  payment  of  the  consideration  is  not  evidence  as  against  a  stranger, 
nor  &3  against  a  creditor  of  the  grantor  assailing  the  deed  as  voluntary  and 
fraudulent.  In  addition  to  the  many  cases  already  referred  to  as  sustaining 
this  view,  I  would  refer  to  Long  v.  Dollarhide,  24  Cal.  218,  and  Qalland  v. 
Jackmaii.2Q  Cal.  80. 

The  appdlant's  counsel  rely  especially  on  certain  Iowa  cases  as  sustaining 
the  contrary  view.  I  do  not  think  they  are  entitled  to  much  weight  with  us, 
and  they  are  foreign  to  the  case  under  consideration.  The  first  of  the  cases 
was  Jackson  v.  McQrew,  11  Iowa,  153.  All  that  is  said  by  the  court  on  this 
subject  is  this:  "That  when  a  sale  by  a  debtor  is  attached  by  a  creditor  upon 
the  ground  that  it  was  made  without  consideration,  and  for  the  purpose  of 
defrauding  creditors,  whicli  allegations  are  positively  denied  by  the  answer, 
and  especially  that  portion  of  the  bill  which  alleges  that  tlie  conveyance  was 
voluntary,  and  when  the  cause  was  heard  on  bill  and  answer,  held  that  tlie 
burden  of  proof  was  on  the  complainant;  and,  the  answer  liot  beiugovercome 
by  tlie  requisite  amount  of  proof,  the  court  did  not  err  in  dismissing  the  bill." 
This  case  is  claimed  to  be  very  similar  to  the  one  before  us,  but  it  seems  to 
me  to  be  most  strikingly  dissimilar.  The  cause  was  heard  on  bill  and  answer; 
there  being  no  gener^  replication  to  the  answer.  Of  course,  therefore,  as  a 
mere  matter  of  pleading,  the  allegations  in  the  answer  were  to  be  taken  as 
true,  as  the  plaintiff  filed  no  replication.  The  question  which,  it  seems  Co 
me,  would  arise  in  such  a  case,  would  be  whetlier  the  plaintiff  would  not  be 
estopped  from  denying  the  allegations  in  the  answer  by  any  proof.  He  ought 
not,  on  principle,  to  be  allowed  to  do  so  unless  the  statutes  of  Iowa  permit- 
ted him;  whether  they  do  or  not  is  not  stated.  And  this  opinion  is  so  brief 
and  unsatisfactory  as  to  be  entitled  to  no  weight.  It  is  highly  probable  it 
was  correct  under  the  Iowa  statute  law,  not  even  referred  to  by  the  court. 
The  case  of  Wnght  v.  Wheeler,  14  Iowa,  14,  is  the  next  case.  It  is  on  this 
subject  nothing  but  a  repetition  of  what  is  said  in  the  above  case,  on  which  it 
is  based.  It  is  not,  as  in  that  case,  distinctly  stated  that  the  cause  was  heard 
on  bill  and  answer;  but  the  contrary  does  not  appear,  and  I  presume  from 
what  is  so  briefly  stated  in  the  opinion  that  this  was  the  case.  The  last  Iowa 
case  referred  to  is  Mitchell  v.  Sawyer,  21  Iowa,  582.  The  syllabus  of  the  case 
is :  **  When  a  wife  has  separate  property,  she  may  use  it,  in  trading  for  real 
or  personal  property,  without  subjecting  the  profits  to  seizure  for  the  payment 
of  the  husband^s  debts."  The  part  of  the  opinion  on  which  the  appellant's 
counsel  specially  rely  is  this:  *'The  facts  upon  which  the  plaintiffs'  argument 
is  based  are  not  inconsistent  with  honesty  of  intention  on  the  part  of  the  de- 
fendants. This  being  true,  fraud  ought  not  to  be  imputed.  8Ules  v.  Light- 
/\}ot,  26  Ala.  443.     Then,  again,  the  allegations  of  the  bill  being  denied  gen« 
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erally  and  specifically,  the  burden  of  proof  is  on  the  plaintiffs;  and,  unless  the 
testimony  overcomes  these  denials,  the  bill  was  properly  dismissed."  For 
this  proposition  certain  Iowa  cases  are  referred  to  by  the  court.  Now,  the 
law  as  thus  stated  is,  it  seems  to  me,  right.  The  case  is  so  briefly  and  imper- 
fectly stated  that  it  is  impossible  to  say  whether  it  was  properly  decided  on 
the  facts  or  not;  though,  from  what  is  said  about  the  facts  of  the  case,  I 
strongly  suspect  that  our  court  would  have  decided  it  differently.  But  tlie 
case  throws  no  light  on  the  question  whether  the  recitals  of  a  valuable  consid- 
eration  in  a  deed  is  or  is  not  evidence  against  the  creditors  of  the  grantor,  as- 
sailing the  deed  as  voluntary.  No  such  question  seems  to  have  been  involved 
in  the  case.  This  question  can  in  fact  be  hardly  regarded  as  an  open  question 
in  this  state;  for  in  Knight  v.  Capita,  23  W.  Va.  Syl.  3,  p.  639,  tliis  court 
held:  "  Where  a  creditor  files  a  bill  to  set  aside,  as  fraudulent,  a  deed  executed 
by  his  debtor,  which  recites  the  payment  of  valuable  consideration,  and  such 
creditor's  debt  is  older  than  the  deed,  the  burden  is  on  the  grantor  to  prove 
the  payment  of  the  purchase  money,  or,'  if  the  deed  was  executed  in  payment 
of  existing  debts,  to  prove  the  existence  and  validity  of  such  debts."  And 
on  page  652  these  authorities  are  referred  to  as  sustaining  this  proposition: 
Hamilton's  Adrn'r  v.  Blackwell,  60  Ala.  545:  Marriott  v.  Givejis,  8  Ala.  694; 
Streepery,  EcTiart,  2  Whart.  302;  Bump,  Fraud.  Con  v.  55. 

My  conclusion,  therefore,  is  that  the  deed  dated  July  2,  1884,  executed  by 
J.  W.  Verlander  to  Mary  A.  Rock,  conveying  the  three-acre  lot  in  West  Hunt- 
ington, was  a  voluntary  deed,  as  there  was  no  proof  that  any  purchase  money 
was  ever  paid,  and  no  proof  whatever  of  the  existence  and  validity  of  any  of 
the  debts  due  from  the  grantor  to  the  grantee,  for  the  satisfaction  of  which 
the  deed  recites  that  it  was  executed;  nor  any  proof  tending  in  any  degree  to 
prove  that  any  valuable  consideration  was  paid  by  the  grantee,  Mary  A.  Rock, 
to  the  grantor,  as  the  consideration  for  this  conveyance;  nor  any  proof  tend- 
ing to  show  tliat  it  was  made  in  satisfaction  of  a  previous  indebtedness  of  the 
grantor  to  her,  or,  indeed,  that  he  was  indebted  lo  her  to  any  extent  prior  tu 
the  execution  of  this  deed. 

Did  the  fact  that  this  deed  was  voluntary  render  it  fraudulent  and  void, 
necessarily >  as  to  pre-existing  creditors  of  Mary  A.  Rock,  and  did  the  fact 
that  there  were  such  previously  existing  creditors, — their  debts  in  this  C4ise 
amounting  to  nearly  $5,000, — render  this  voluntary  deed,  either  prima /acie 
or  conclusively,  fraudulent  and  void  as  to  them?  And,  if  it  was  not  even 
prima  facie  fraudulent  as  to  them,  what  is  the  extent  and  character  of  the 
proof  required  of  them  to  make  such  voluntary  deed  fraudulent  and  void  as  to 
them  ?  A  statute  was  passed  in  the  twenty-seventh  year  of  Elizabeth,  which 
has  always  been  in  force  in  Virginia  and  West  Virginia,  and  is  the  first  sec- 
tion now  of  chapter  74,  Code  W.  Va.  1887,  p.  631.  It  provides  that  "every 
gift,  conveyance,  assignment,  transfer,  or  charge  upon  any  estate,  real  or 
personal,  every  suit  commenced,  or  decree,  judgment,  or  execution  suffered 
or  obtained,  and  every  bond  or  other  writing  given,  with  intent  to  delay, 
hinder,  or  defraud  creditors,  purchasers,  or  other  persons,  of  or  from  what 
they  are  or  may  be  lawfully  entitled  to,  shall,  as  to  such  creditors,  purchas- 
ers, or  other  persons,  their  representatives  or  assignees,  be  void.  This  sec- 
tion shall  not  affect  the  title  of  a  purchaser  for  valuable  consideration,  unless 
it  appear  that  he  had  notice  of  the  fraudulent  intent  of  his  immediate  grantor, 
or  of  the  fraud  rendering  void  the  title  of  such  grantor."  The  earlier  decis- 
ions held  that  a  voluntary  conveyance  is  always  to  be  deemed  fraudulent  as 
to  existing  debts;  but  a  voluntary  conveyance  was  not  on  that  account  merely 
deemed  fraudulent  as  to  subsequent  creditors.  This  prima  facie  presump- 
tion in  favor  of  the  fairness  and  validity  of  a  voluntary  conveyance,  as  against 
subsequent  creditors,  was  very  weak,  and  was  repelled  in  the  first  instance 
by  the  simple  proof  that  the  grantor  was,  when  he  made  the  voluntary  con- 
veyance, indebted  to  any  extent,  however  small  that  indebtedness.    The  bur- 
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den  of  proving  the  fairness  and  validity  of  a  voluntary  conveyance  as  against 
subsequent  creditors  being  thus  imposed  upon  the  grantee  by  the  simple  proof 
that  the  grantor  was  indebted  to  any  extent  when  he  made  such  voluntary 
conveyance,  this  burden  could  not  be  met  by  the  grantee  proving  that  all  the 
pre-existing  debts  of  the  grantor  were  amply  secured  by  being  charged  on 
land  or  other  property;  or  that  after  the  payment  of  all  his  pre-existing  debts 
secured,  and  after  the  making  of  the  voluntary  conveyance,  there  was  left  in 
his  hands  an  ample  remnant  of  estate  to  satisfy  all  his  pre-existing  debts  not  so 
,  secured ;  and  that  there  was,  when  such  voluntary  conveyance  was  executed,  no 
reason  to  believe  that  this  ample  remnant  of  estate  kept  in  the  hands  of  the 
grantor  would  not  be  applied  to  the  payment  of  all  his  pre-existing  debts ;  and 
that  no  appreciable  risk  of  loss  to  pre-existing  creditors  was  put  on  them  by 
the  execution  by  the  grantor  of  such  voluntary  deed.  These  views,  after  care- 
ful examination,  were  approved  and  sustained  by  Chancellor  Kent  in  the 
case  of  Reade  v.  Livingston,  3  Johns.  Ch.  500;  and  they  seem  to  have  been  at 
an  early  period  approved  in  Virginia.  See  Chamherlayne  v.  Temple^  2  Hand. 
(Ya.)  384.  399.  i3ut  the  Virginia  courts  afterwards  placed  existing  and  sub- 
sequent creditors  in  the  same  category;  holding  that  when  a  voluntary  deed 
was  made,  and  there  were  any  pre-existing  debts  of  the  grantor,  that  the  vol- 
untary deed  ought  not  to  be  held  as  conclusively  fraudulent  and  void  as  to 
pre-existing  creditors,  but  only  'A^pnma  facie  fraudulent,  both  as  to  pre-ex- 
isting creditors  and  as  to  sul^equent  creditors;  but  that  such  prima  facie 
case  could  be  repelled  by  such  proof  as  I  have  before  indicated  as  necessary  to 
repel  the  presumption  that  a  voluntary  deed  was  fraudulent  and  void,  as  to 
subsequent  creditors,  which  arose  from  the  simple  fact  that  it  was  proven 
that  the  grantor  was  to  some  extent,  however  trifling,  indebted  when  he 
made  the  voluntary  deed.  These  views,  however,  of  the  more  recent  Vir- 
ginia decisions  met  with  prolonged,  and  we  may  say  bitter,  opposition  from 
some  of  the  ablest  judges  in  Virginia.  I  do  not  deem  it  necessary  to  cite  the 
numerous  cases  on  this  subject  decided  in  Virginia,  or  cases  arising  prior  to 
1850,  or  the  various  decisions,  relied  upon  by  them,  decided  by  courts  else- 
where, on  which  they  based  their  decisions,  as  this  whole  subject  of  contro- 
versy was  to  a  great  extent  settled  by  an  amendment  of  the  statute  law  in 
the  Code  of  West  Virginia  of  1850,  and  which  statute  law  has  always  been  in 
force  in  West  Virginia.  Those  who  wish  to  see  the  character  of  this  contro- 
versy can  do  so  by  reading  the  case  of  Lockhard  v.  Beckley,  10  W.  Va.  87,  and 
the  numerous  cases  there  cited.  This  addition  to  our  statute  law  in  the  Code 
of  1850  was  doubtless  inserted  for  the  express  purpose  of  settling  these  con- 
troversies. It  is  now  the  second  section  of  chapter  74,  Code  W.  Va.  p.  632, 
and  is  thus  worded:  "Every  gift,  conveyance,  assignment,  transfer,  or 
charge  which  is  not,  upon  consideration,  deemed  valuable  in  law,  shall  be 
void  as  to  creditors  whose  debts  shall  have  been  contracted  at  the  time  it  was 
made,  but  shall  not  on  that  account  merely  be  void  as  to  creditors  whose 
debts  shall  have  been  contracted,  or  as  to  purchasers  who  shall  have  purchased 
after  it  was  made;  and  though  it  be  decreed  to  be  void  as  to  prior  creditors, 
because  voluntary,  it  shall  not  for  that  cause  be  decreed  to  be  void  as  to  sub- 
sequent creditors  or  purchasers."  It  is  obvious  that  this  statute,  in  the  main, 
adopted  as  law  the  views  as  laid  down  in  the  old  decisions,  and  by  Chancellor 
Kent  in  Reade  v.  Livingston,  3  Johns.  Ch.  500,  in  all  causes  where  the  vol- 
untary deed  was  executed  subsequent  to  July  1,  1850,  wlun  this  statute  took 
effect.  It  is  obvious  that  thereafter  every  voluntary  deed  was  absolutely  void 
as  to  the  creditors  of  the  grantor  whose  debts  were  contracted  prior  to  the  ex- 
ecution of  such  voluntary  deed,  whether  the  grantor  actually  intended  by  such 
voluntary  deed  to  hinder,  delay,  or  defraud  them  or  not.  It  is  also,  I  think, 
equally  obvious  that  such  voluntary  deed  was  not,  as  to  subsequent  creditois 
of  the  grantor,  even  prima  facie  fraudulent  and  void  as  to  subsequent  cred- 
itors of  the  grantor,  simply  because  it  was  proven  that  he  was  to  some  extent 
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indebted  at  the  time  he  executed  such  voluntary  conveyance.  In  this  respei  % 
the  law  as  laid  down  by  Chancellor  Kent  in  the  above  case  was  modified;  and., 
in  order  that  such  voluntary  deed  should  be  void  as  to  subsequent  creditors, 
it  became  necessary  for  the  subsequent  creditors  to  prove  that  all  the  pre-ex- 
isting debts  of  the  grantors  were  not  amply  secured  by  being  charged  on  land 
or  other  property,  or  that  after  payment  of  all  his  preceding  debts  secured,  and 
after  the  making  of  such  voluntary  conveyance,  there  was  not  left  in  his  hands 
an  ample  amount  of  estate  to  satisfy  all  his  preceding  debts  not  so  secured; 
or  that  there  was,  when  such  voluntary  conveyance  was  executed,  reason  to 
believe  that  this  ample  remnant  of  his  testate  kept  in  the  hands  of  the  grantor 
would  not  be  applied  to  the  payment  of  all  his  preceding  debts;  or  that  an  ap- 
preciable risk  was,  by  the  execution  of  such  voluntary  deed,  put  on  his  exist- 
ing creditors.  The  old  law  required  the  grantee  to  prove  the  reverse  of  this, 
but  under  this  statute  the  burden  of  proving  this  is  put  upon  the  subsequent 
creditors.  But,  if  this  be  proven,  the  law  imputes  to  the  grantor,  in  execut- 
ing such  voluntary  deed,  the  actual  fraudulent  purpose  of  hindering,  delay- 
ing, and  defrauding  his  previously  existing  creilitora.  If  such  actual  fraud- 
ulent purpose  of  defraQding  his  pre-existing  creditors  is  proven  in  tliis  or  in 
any  other  manner,  it  rendei-s  the  deed  null  and  void,  not  only  as  to  them,  but 
also  as  to  subsequent  creditors.  Of  course,  if  an  actual  fraudulent  purpose 
to  defraud  subsequent  creditors  only  by  the  execution  of  such  voluntary  con- 
veyance is  proven,  though  pre-existing  creditors  were  not  thereby  defrauded, 
such  deed  would  be  void  as  to  subsequent  creditors.  These  views  as  to  the 
true  meaning  and  effect  of  this  second  section  of  chapter  74  of  our  Code  were 
laid  down  and  decided  by  our  court  in  Lockhard  v.  JSeckley,  10  W.  Va.  87. 
As  will  abundantly  appear  from  some  of  the  points  set  out  in  the  syllabus  of 
this  case,  these  points  decided  were:  "(4)  A  voluntary  conveyance  which  in- 
terferes with  or  breaks  in  upon  the  rights  of  existing  creditors  will  not  be 
permitted  to  take  effect  to  the  prejudice  of  their  just  demands,  but,  as  to  such 
creditors,  is  absolutely  void,  with  regard  to  the  amount  of  the  debts,  the  ex- 
tent of  the  property  so  conveyed,  the  motives  which  prompted  the  settlement, 
or  the  conditions  or  circumstances  of  the  party  at  the  time.  (5)  The  second 
section  of  chapter  74,  Code  W.  Va.,  makes  a  clear  distinction  between  the 
rights  of  existing  and  subsequent  creditors,  as  to  a  voluntary  conveyance, 
and  such  a  conveyance  cannot  be  impeached  by  subsequent  creditors  on  the 
mere  ground  of  its  being  voluntary,  and  the  party  making  it,  or  at  whose  in- 
stance it  was  made,  being  indebted  to  some  extent,  if  there  be  no  actual 
fraudulent  view  or  intent  in  the  party  at  the  time.  (6)  But  if  it  be  shown 
that  there  was  mala  fides  or  fraud  i!i  fact  in  the  transaction,  whether  the  actual 
fraudulent  intent  relates  to  existing  creditors,  or  is  directed  exclusively  against 
subsequent  creditors,  the  effect  is  precisely  the  same,  and  subsequent  creditors 
may,  upon  the  strength  of  such  fraud,  successfully  impeach  the  conveyance. 

(7)  Whiie  it  is  true,  under  the  second  section  of  chapter  74  of  the  Code  of 
West  Virginia,  a  voluntary  conveyance,  as  to  subsequent  creditors,  is  not  void 
merely  on  the  ground  that  it  was  voluntary,  and  the  party  indebted  at  the 
time  it  was  made,  yet,  upon  the  question  whether  it  is  fraudulent  in  fact,  it 
is  proper  to  consider  the  circumstances  of  its  being  voluntary,  and  the  party 
inJebted  at  the  time;  and,  if  additional  circumstances  connected  with  these 
two  be  sufficient  to  show  fraud  in  fact,  it  is  void  as  to  subsequent  creditors. 

(8)  Although  fraud  in  fact  must  be  shown  to  impeach  a  conveyance  as  to 
subsequent  creditors,  it  is  not  required  that  the  actual  or  express  fraudulent 
intent  appear  by  direct  and  positive  proof;  circumstantial  evidence  is  not  only 
sufficient,  but  in  most  cases  is  the  only  evidence  that  can  be  adduced.  (9) 
Fraud  is  to  be  legally  inferred  from  the  facts  and  circumstances  of  the  case, 
when  these  facts  and  circumstances  are  of  such  a  character  as  to  lead  a  rea- 
sonable man  to  the  conclusion  that  the  conveyance  was  made  with  Intent  to 
hinder,  delay,  or  defraud  existing  or  future  creditors  "   These  principles, 
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thus  clearly  lidd  down,  have  since  been  frequently  approyed  and  acted  upon  by 
this  court,  in  whole  or  in  part. 

It  IS  obvious  from  what  we  have  said  that  if  upon  a  particular  creditor,  who 
assail^  a  deed,  the  law  imposes  the  necessity  of  alleging  that  a  certain  deed, 
whether  voluntary  or  not,  was  executed  by  the  grantor  to  the  grantee  with  a 
fraudulent  intent,  as  our  law  does  on  every  subsequent  creditor,  the  burden 
of  proving  such  fraudulent  intent  as  against  the  grantee  must  necessarily  be 
upon  such  creditor,  as  we  have  in  effect  decided  in  the  case  of  Lockhard  v. 
Beckley,  10  W.  Ya.  87,  for,  in  the  absence  of  all  evidence,  the  court  will  not 
presume  that  the  parties  to  such  deed  had  been  guilty  of  a  gross  moral  impro- 
priety. But,  as  we  have  seen,  the  allegation  that  a  deed  is  voluntary,  and 
was  executed  without  any  valuable  consideration,  when  made  by  a  creditor 
of  the  grantor,  imposes  on  him  no  burden  of  proving  that  it  was  executed 
without  any  valuable  consideration  proceeding  from  the  grantee.  But  the 
burden  is  on  the  grantee- to  prove  that  he  gave  some  valuable  consideration, 
and  the  recitals  in  the  deed  to  that  effect  is  no  evidence  against  such  creditors. 
The  law  in  imposing  on  the  grantee  the  burden  of  proving,  as  against  a 
stranger,  that  he  paid  some  valuable  consideration,  does  not  have  to  presume, 
as  in  the  other  case,  that  he  or  his  grantor  have  been  guilty  of  any  moral 
impropriety;  for  the  mere  giving  away  of  his  real  estate  by  a  voluntary  con- 
veyance is  not,  in  many  cases,  in  any  way  illegal  or  improper  morally.  On 
the  contrary,  it  is  often  highly  meritorious.  If  the  deed  was  one  taking  ef- 
fect under  the  statute  of  uses,  such  as  a  bargain  and  sale,  it  would,  in  order 
to  convey  the  legal  title,  have  to  recite  a  valuable  consideration ;  but  such  a 
recital  would  be  a  mere  matter  of  form.  And  in  this  state,  as,  under  our 
statute  of  grants,  real  estate  may  be  conveyed  by  grant,  and  as  a  grant  never 
did  require  a  consideration  to  make  it  effective  as  a  conveyance,  it  is  no  longer 
necessary,  in  order  to  pass  the  legal  title,  to  even  recite  that  a  valuable  con- 
sideration has  been  paid.  And  even  if  such  deed  was  di*awn  up  in  the  usual 
form  of  a  deed  of  bargain  and  sale,  though  no  consideration  was  returned,  it 
would  doubtless  he  held  to  phss  the  legal  title  as  a  grant.  See  2  Minor,  Inst. 
703.  There  is  obviously,  therefore,  good  reason  when  a  suit  is  brought  by  a 
subsequent  creditor  to  set  aside,  as  voluntary  and  fraudulent,  a  conveyance, 
in  imposing  on  the  grantee  the  burden  of  proving  that  he  paid  a  valuable  con- 
sideration to  the  grantor,  and  imposing  on  the  creditor  the  burden  of  proving 
that  the  deed  was  made  with  a  fraudulent  purpose  by  the  parties. to  it. 

I  will  now  apply  the  law  as  I  have  laid  it  down  to  the  facts  in  this  case. 
These  facts  are  that  on  the  2d  day  of  July,  1884,  J.  W.  Verlander  executed  to 
Mary  A.  Bock  a  voluntary  deed,  whereby  he  conveyed  to  her  a  lot  in  West 
Huntington  containing  three  acres,  with  the  buildings  thereon.  No  proof 
was  taken  as  to  the  value  of  these  three  acres  of  ground;  but  in  her  answer 
Mary  A.  Bock  says  that,- when  this  deed  was  executed  to  her,  J.  W.  Ver- 
lander, who,  she  says,  was  then  solvent,  owed  her  $14,698.16.  and  that  this 
was  a  full  consideration  for  it,  and,  being  so,  she  accepted  this  deed  in  full 
satisfaction  of  this  debt.  .  The  value  of  this  three  acres  of  land  must  be  con- 
sidered as  814,698.16.  All  of  his  other  real  estate  is  estimated  by  the  commis- 
sioner to  be  worth  85,450,  and  so  he  reports  to  the  court,  and  no  exception 
was  taken  to  his  report  in  this  respect.  The  commissioner  reports,  also,  that 
there  was  no  evidence  before  him  to  show  that  he  then,  when  this  voluntary 
deed  was  executed,  owned  any  personal  property.  We  may  therefore  assume 
that  he  then  owned  no  personal  property,  especially  as  the  exhibits  filed  with 
the  bill  prove  that  a  number  of  executions  were  subsequently  issued  against 
him,  which  were  returned,  either  "Not  satisfied,"  or  "No  property  found." 
The  first  of  these  executions  issued  on  June  16,  1885,  or  within  less  than  a 
year  after  this  voluntary  deed  to  Mary  A.  Bock  was  executed,  and  the  last  one 
on  May  21,  1886.  In  the  absence  of  all  proof  to  the  contrary,  we  must  infei 
that  he  had  no  personal  property  when  this  voluntary  deed  was  exex^uted 
v.5s.E.no.lO —  55 
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The  total  value  of  all  his  real  estate,  then,  was  estimated  to  be  $19,548.16; 
and  he  gave  away,  by  a  voluntary  conveyance,  to  Mary  A.  Rock,  nearly  three- 
fourths  in  value  of  his  property.  Did  he  retain  an  ample  amount  of  this  real 
estate  to  satisfy  all  his  existing  creditors,  so  that  he  did  not,  by  the  execution 
of  tills  voluntary  deed,  put  on  them  any  appreciable  risk  of  losing  any  portion 
of  their  debts  ?  If  he  did  not,  as  we  have  stated,  the  law  would  impute  to  him, 
when  he  executed  this  voluntary  deed  to  Mary  A.  Rock,  the  purpose  of  hin- 
dering, delaying,  and  defrauding  his  existing  creditoi-s*.  The  commissioner's 
report,  unexcept^  to,  taken  in  connection  with  the  exhibit  filed  with  the  bill, 
proves  that  on  the  second  day  of  July,  1884,  when  he  executed  this  voluntary 
conveyance,  he  owed  to  Staunton  &  Balmert  33,090.67,  to  L.  G.  Buffington 
$1,122.55.  and  to  Thomas  Rutter  &  Co.  $600.  The  first  of  these  debts  was 
secured  by  a  deed  of  trust  on  a  part  of  the  real  estate  of  Yerlander,  worth 
$3,000, — the  property  being  estimated  by  the  commissioner  as  worth  less  than 
the  debt  secured  upon  it;  and  the  second  of  these  debts  was  secured  on  the 
same  property,  as  also  on  another  parcel  of  Verlander's  real  estate,  estimated  by 
the  commissioner  to  be  worth  $450.  So  that  these  two  debts,  amountins;  to 
84,213.42,  were  secured  on  real  estate  estimated  to  be  worth  only  $3,450.  or 
$763.42  less  than  the  debts  secured  upon  this  real  estate.  The  last  debtx)f  $600 
was  entirely  unsecured.  These  pre-existing  debts  amounted  to  $4,813.22  as  of 
July  2,  1884,  when  this  voluntary  deed  was  executed.  The  property  of  J.  W.  ' 
Verlander  was,  all  taken  together,  estimated  to  be  worth  $5,450.  This  estimate, 
however,  included  the  value  of  the  contingent  right  of  dower  of  the  wife  of  J. 
W.  Verlander  in  $2,000  worth  of  this  property;  so  that  the  estimated  value  of 
the  property  of  J.  W.  Verlander,  after  he  had  given  away  more  than  $14,000  in 
value  of  his  real  estate,  which  he  kept  in  his  hands  wherewith  to  pay  his  exist- 
ing debts,  was  only  about  10  percent,  more  than  the  then  amount  of  his  debts. 
And  as  the  larger  of  these  debts  was  not  due,  as  the  deed  of  trust  securing  it 
shows,  for  more  than  18  months  after  the  execution  of  this  voluntary  deed,  be- 
fore this  debt  could  have  been  enforced  by  the  sale  of  the  land  on  which  it  was 
secured,  it  would,  by  the  interest  accruing  on  it,  have  increased  in  amount  some 
$375;  so  that  all  the  reiil  estate  retained  by  J.  W.  Verlander,  had  it  sold  at  its 
estimated  value  as  soon  as  it  could  be  sold,  would  not  have  exceeded  the 
amount  of  his  then  existing  debts  more  than  5  per  cent.  This,  certainly,  can- 
not be  regarded  as  an  ample  remnant  to  retain  in  his  hands  to  pay  his  existing 
debts.  And  the  giving  away  nearly  three-fourths  in  value  of  his  real  estate 
by  this  voluntary  conveyance  certainly  put  on  existing  creditors  a  very  appre- 
ciable risk  of  losing  a  portion  to  their  debts;  for  it  very  generally  happens  that 
when  real  estate  is  sold  at  auction  it  brings  much  more  than  5  per  cent,  less 
than  its  estimated  value.  The  commissioner's  report,  unexcepted  to  in  this 
respect,  taken  in  connection  with  the  exhibits  filed  with  the  bill,  shows  that 
between  the  time  this  voluntary  deed  was  executed  and  the  3d  day  of  January, 
1887,  judgments  had  been  recovered  against  Verlander  by  16  different  parties, 
amounting,  when  the  report  was  made,  to  $3,136.80,  on  which  he  had  paid 
on  two  of  these  judgments  $748.41,  though  he  had  Increased  his  indebtedness 
by  borrowing  from  the  bank  of  Huntington  to  the  extent  of  $584.  The  bill 
alleges  that  the  debts  on  which  some  $2,500  of  these  judgments  were  rendered 
were  increased  before  the  making  of  this  voluntary  conveyance,  but,  as  there 
is  no  proof  when  these  debts  were  increased,  we  will  regard  them  as  all  debts 
made  subsequent  to  the  execution  of  this  voluntary  deed,  and  unexplained 
entirely  the  fact  that  he  incurred,  after  the  execution  of  this  voluntary  deed, 
debts  exceeding  $3,000,  upon  nearly  all  of  which,  though  reduced  to  judg- 
ments, he  never  paid  one  cent;  and  that  his  payments  on  the  two  upon  which 
he  did  make  payments  reduced  his  debts  less  than  $200,  as  he  incurred  an  ad- 
ditional debt  in  bank,  amounting  to  within  less  than  $200  of  the  amount  paid; 
these  facts  would  seem  to  me  to  justify  the  conclusion  reached  by  the  circuit 
court  that,  by  this  voluntary  gift  of  more  than  two-thirds  of  the  value  of  all 
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his  property,  he  actually  intended,  not  only  to  delay,  hinder,  and  defraud  his 
existing  creditors,  but  also  to  actually  defraud  bis  future  creditors. 

The  decree  of  the  circuit  court  of  March  30, 1887,  should  be  affirmed,  I  think. 
But  while  we  ail  agree  that  the  rule  is  almost  universal  that  a  court  can  be 
called  upon  onl}r  to  decide  causes  as  the  parties  present  them,  and  cannot  be 
expected  to  formulate  and  direct  the  manner  in  which  they  shoujd  be  presented, 
still  when,  from  the  cause  as  presented  by  the  parties,  it  is  apparent  to  the 
court  that  the  subject  of  the  suit  cannot  be  decided  without  great  risk  of  doing 
injustice  and  wrong,  because  of  such  defects,  which  case  can  certainly  be  cor- 
rected, and  especially  when  these  defects  have  resulted  because  it  was  a  very 
nice  and  difficult  question  to  determine  whose  duty  it  was  to  correct  such  de« 
fects,  it  is  the  duty  of  the  court  to  require  these  defects  to  be  removed  before 
hearing  and  deciding  the  case  on  its  merits.  This  the  court  below  did  not  do, 
but  in  this  cause  acted  upon  and  decided  the  case  when  it  was  in  so  imperfect 
a  conditiqn  as  to  render  it  entirely  uncertain  whether  the  conclusion  on  such 
imperfect  record  would  or  would  not  be  the  same  as  would  be  reached  if  those 
obvious  defects  in  the  cause  as  presented  were  corrected,  as  they  could  readily 
be.  The  other  members  of  the  court  are  of  opinion  that  in  this  case,  the  cause 
coming  on  to  be  heard  on  a  record  thus  defective,  the  court  ought  not  to  have 
.heard  it  then  till  further  opportunity  was  given  both  parties  to  correct  these 
obvious  defects,  which  the  record  showed  they  could  do;  and,  fallowing  some 
precedents  (see  Atkinson  v.  Sutton,  23  W.  Va.  472)  which  have  been  set  by 
appellate  courts  in  a  few  extreme  cases,  they  have  reached  the  conclusion  that 
the  decree  below  is  erroneous,  simply  because  no  decree  should  then  have 
been  entered  on  so  defective  a  record;' but  the  appellant  should  pay  to  the  ap- 
pellee his  costs  in  this  court  expended;  and,  instead  of  entering  a  decree  on  so 
imperfect  a  record,  this  cause  should  be  remanded  to  the  circuit  court  of  Ca- 
bell county,  to  afford  parties  an  opportunity  to  correct  these  obvious  defects, 
and  to  be  proceeded  with  upon  the  principles  laid  down  in  this  opinion,  and 
further  according  to  the  principles  governing  courts  of  equity. 

Johnson,  P.  J.»  and  Snydeb  and  Woods*  JJ.,  concurred. 


(30  W.  Va.  740) 

Hubbard  et  al.  v.  Yooum. 
(Supreme  Court  of  Aypeals  of  West  Virginia.    February  11, 1888.) 

1.  AppEALr— Judgment  op  Justice  of  the  Peace— Application  pob  Appeal. 

A  party  to  an  action  who,  after  the  expiration  of  10  days  after  the  justice  has  ren- 
dered a  judgment  in  said  action,  applies,  under  section  174,  c.  50,  Code,  to  the  cir- 
cuit court,  or  a  judge  thereof  in  vacation,  for  an  appeal  to  such  judgment,  ujust  Ale 
his  application  in  writing,  and  the  proofs  with  it,  which  proofs  must  all  be  lo  writ- 
ing, including  his  own  or  the  affidavits  of  others. 

9.  Bamb. 

The  good  cause  for  not  having  taken  the  appeal  within  10  days,  which  is  requirea 
by  this  section,  must  be  such  as  would  authorize  a  oourt  of  e<}uit>,  if  the  suit  had 
been  in  the  circuit  court,  to  enjoin  a  judgment  of  such  court  till  a  new  trial  of  the 
case  could  be  had,  when  a  party  had  failed  to  applv  to  the  common-law  court  dur- 
ing the  term  for  a  new  trial;  such,  for  instance,  as  fraud,  accident,  mistake,  or  sur- 
prise, or  some  adventitious  circumstance  beyond  the  control  of  the  party. 

8.  Sabie. 

If  such  application  be  made  to  a  judge  of  tlie  circuit  court  in  vacation,  and  he 
grants  the  appeal,  the  written  application  and  proofs,  as  well  as  the  bond  given  to 
him,  and  the  order  granting  such  appeal,  should  be  by  him  transmitted  to  the  clerb 
of  the  circuit  court:  and  this  order  should  be  entered  in  the  order  book  under  the 
title  of  the  case,  and  a  copy  thereof  should  be  served  on  the  justice. 

i.  Same. 

When  the  justice  has  transmitted  to  the  clerk  of  the  circuit  court  a  complete 
transcript  of  his  ddcket  in  the  proceedings  in  the  action,  together  with  the  original 
papers  relatine  thereto,  the  clerk  should  file  with  them  all  the  papers  so  transmit- 
ted to  him  by  the  judge. 
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5.  Samb. 

The  opposite  party  to  the  one  who  has  obtained  sneh  appeal  may  move  to  hare  It 
diBmissed,  as  improvidently  awarded,  because  good  cause  was  not  shown  for  not 
having  taken  such  iappeal  within  said  10  days,  by  the  written  proof,  Including  the 
affidavits  in  writing  on  which  the  judge  acted  in  granting  such  appeaL 

6.  8amb. 

If  such  appeal  be  dismissed  on  such  motion,  the  party  who  obtained  the  appeal 
may,  where  the  amount  involved  is  sufficient,  at  onoe  take  his  appeal  to  this  court 
from  such  order;  but  if  the  court,  on  such  motion  to  dismiss  the  appeal,  overrules 
the  motion,  the  party  making  the  motion  cannot  take  an  appeal  till  the  action  is 
finally  decided  by  the  court ;  and,  if  the  amount  involved  is  sumcieo  t  to  entitle  him  to 
appeal  from  the  final  judgment,  he  may,  on  such  appeal,  have  reviewed,  if  he  has 
been  prejudiced  ^hereby,  not  only  the  final  judgment,  out  also  this  order  of  the  court 
refusing  to  dismiss  the  appeaL 

7.  Same. 

Ignorance  of  the  law  of  the  state  regulating  such  proceedings  in  such  action,  or 
in  tne  appeal  from  the  judgment  of  the  justice,  Is  not  a  good  cause  for  granting  such 
appeal  by  a  circuit  court,  or  judge  thereof,  though  the  party  applying  for  we  ap- 
peal is  a  non-resident  of  the  state. 

8.  Bamb. 

The  fact  that  a  party  has  neglected  to  attend  to  such  action  before  the  justice,  or 
to  take  an  appeal  within  10  days  after  said  judgment,  because  of  his  absence  from 
home,  attending  to  his  ordinary  business,  is  not  a  good  cause  for  granting  such  ap- 
peal by  a  circuit  court,  or  a  judge  in  vacation. 
%,  Bamb. 

A  defendant  who  has  been  served  with  the  summons,  though  he  resides  out  of  the 
state,  suffers  a  judgment  to  be  rendered  against  him  by  a  justice  in  this  state  with- 
out paying  any  sort  of  attention  to  the  case.  He  lives  not  more  than  a  half  day's 
journey  from  the  county  where  such  judgment  was  rendered;  his  home  being  con- 
nected with  such  county  by  a  railroad.  The  day  before  judgment  is  rendered  he 
writes  to  counsel  in  the  county ;  which  letter  he  mails,  but  it  miscarries,  for  some 
cause,  and  is  never  received  by  the  attorney.  The  letter  asked  the  attorney,  if  judg- 
ment was  rendered  against  the  writer,  to  take  an  appeal.  -  He  then,  without  making 
any  inquiry  whether  the  letter  had  been  received,  or  whether  the  appeal  had  been 
taken,  leaves  his  home,  going  a  half  day's  journey  by  rail  to  attend  to  nis  usual  bus- 
iness. Upon  these  facts,  the  circuit  court,  or  the  judge  thereof  in  vacation,  ought 
not  to  grant  an  appeal  to  such  party,  under  section  174,  a  50,  Code, 
iSylldbu8  by  the  Cowrt) 

Error  to  circuit  court,  Tyler  county. 

This  was  an  action  brought  by  the  plaintiffs,  before  a  justice  of  Tyler 
county,  against  the  defendant,  to  recover  of  him  damages  the  plaintiffs  iiad 
sustained  by  the  defendant's  breach  of  contract  with  the  plaintiffs  to  furnish 
and  put  on  a  slate  roof  on  the  home  of  F.  £.  McCoy;  and  the  plaintiffs,  in 
the  summons,  claimed  the  sum  of  $200  as  such  damages.  This  summons  was 
issued  September  6,  1884;  it  was  returnable  at  the  justice's  office  on  October 
I,  1884;  and  at  the  same  time  an  attachment  was  Issued  against  the  defend- 
ant, as  a  non-resident.  I  need  not  state  the  proceedings  under  this  attach- 
ment, as  it  was  in  effect  abandoned  by  the  plaintiffs.  On  the  same  day  the 
summons  was  issued,  September  6, 1884,  it  was  executed  by  serving  a  copy  of  it 
on  the  defendant,  Cyrus  M.  Yocum,  in  person,  and  it  was  duly  returned  by 
the  constable  as  so  served.  He  did  not  appear  at  the  trial  of  the  case  on  Octo- 
ber 1,  1884,  and  two  witnesses  introduced  by  the  plaintiffs  were  examined  be- 
fore the  justice;  and,  on  the  plaintiffs*  evidence  being  all  heard  by  the  jus- 
tice, he  rendered  a  judgment  for  the  plaintiffs  for  $142.50  and  costs.  The 
next  day  an  execution  was  issued  on  this  judgment.  It  was  levied  on  a  keg 
of  nails  and  16  squares  of  slate  at  depot  at  Sisters ville,  in  said  county,  which 
Mere  sold  for  $45.75.  This  was  credited  on  the  execution,  and  it  was  re- 
turned as  to  balance  not  satisfied.  On  October  22,  1882,  the  defendant,  Cy- 
rus Yocum,  presented  to  the  judge  of  the  circuit  court  of  Tyler  in  vacation 
his  bond,  as  required  by  law,  in  the  sum  of  $285,  with  good  security,  con- 
ditioned according  to  law,  and  at  the  same  time  presented  to  him  his  petition 
asking  the  judge  to  grant  him  an  appeal  from  this  judgment.  This  petition 
was  sworn  to  by  him.    This  petition  and  affidavit  are  as  follows: 

"Your  petitioner,  Cyrus  M.  Yocum,  respectfully  represents  that  on  the  6th 
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day  of  September,  1884,  6.  E.  Hubbard  and  J.'O.  K.  Hubbard  instituted  a 
suit  before  Robert  Henderson,  a  justice  of  Tyler  county,  West  Virginia,  as  G. 
E.  Hubbard  and  J.  O.  K.  Hubbard,  partners  and  contractors,  doing  business 
under  firm  name  of  J.  0.  K.  Hubbard,  against  your  petitioner,  in  i^hich  they 
claimed  two  hundred  dollars  damages  for  an  alleged  breach  of  contract  for 
the  sale  to  them  of  a  certain  lot  of  roofing  slate;  that  said  suit  was  set  for 
trial  on  the  1st  day  of  October,  1884,  tri^  on  that  day,  and  judgment  ren- 
dered against  your  petitioner  for  one  hundred  and  forty-two  dollars  and  fifty 
cents  damages,  and  costs  of  suit.  Your  petitioner  further  says  that  he  is  not 
a  resident  of  the  state  of  West  Virginia,  but  resides  in  Steubenville,  Ohio; 
and  that  owing  to  the  fact  that  another  suit  is  pending  in  the  circuit  court  of 
Tyler  county  involving  the  same  general  questibns,  and  the  further  fact  that 
his  business  as  a  slate- roofer  requires  him  at  this  season  of  the  year  to  be  ab- 
sent from  home  a  great  deal,  and  that  at  the  time  said  action  was  set  forbear- 
ing before  the  Justice  he  was  away  from  home,  engaged  in  a  job  of  roofing  at 
Urichsville,  Ohio,  and  Intending,  if  said  suit  was  decided  against  him,  to  take 
an  appeal  therefrom,  he  did  not  attend  said  trial,  and  judgment  was  rendered 
against  him  as  aforesaid.  Your  orator  further  represents  that  he  has  just 
grounds  for  defense  against  said  action,  and  that  the  plaintiffs  are  not  entitled 
to  recover;  that  he  was  wholly  ignorant  of  the  laws  of  West  Virginia,  and  did 
not  know  that  the  appeal  must  be  taken  within  ten  days,  and,  owing  to  the 
fact  tliat  he  was  away  from  home,  the  ten  days  had  elapsed  before  he  could 
ascertain  the  result  of  said  action,  and  communicate  with  an  attorney  in  the 
state  of  West  Virginia;  that,  as  soon  as  he  could  do  so,  he  consulted  with  an 
attorney,  and  then  found  that  it  was  too  late  for  him  to  take  an  appeal  from 
said  judgment  by  filing  his  bond  with  said  justice;  that  the  plaintiffs  in  said 
judgment  are  taking  steps  to  enforce  the  same  in  the  state  of  Ohio,  and,  if 
the  same  is  allowed  to  stand,  a  gross  injustice  will  be  inflicted  on  your  pe- 
titioner. Petitioner  further  says  that  on  the  30th  day  of  September,  1884,  he 
mailed  a  letter  to  I.  N.  McKnight,  whom  he  had  employed  in  another  case 
pending  in  your  honor's  coart,  requesting  him  to  see  after  this  Ciise,  and,  if 
judgment  was  rendered  against  him,  to  take  an  appeal,  as  he  would  not  be 
able  to  be  tliere  himself;  that  said  letter  totally  miscarried,  and  was  never  re- 
ceived by  said  McKnight,  and  he  heard  nothing  from  the  said  McKnight  un- 
til the  time  for  taking  an  appeal  had  expired.  Your  petitioner  therefore  prays 
that  your  honor  will  grant  him  an  appeal  from  the  judgment  of  said  justice, 
and  an  order  to  him  directed,  requiring  him  to  cease  all  further  proceedings  in 
said  cause,  to  recall  all  executions  and  orders  that  may  be  outstanding  for  the 
enforcement  of  said  judgment,  and  to  transmit  to  the  clerk  of  said  circuit  . 
coui-t  a  transcript  of  the  proceedings  in  said  action,  together  with  the  original 
papers  thereof,  as  the  law  directs  and  as  in  duty  bound;  will  ever  pray,  etc. 

**Mc  Knight  &  Engle,  for  Petitioner.  C.  M.  Yocum. 

"  State  of  West  Virginia,  County  of  Tyler :  Cyrus  M.  Yocum,  the  petitioner 
named  in  tlie  foregoing  petition,  being  sworn,  says  that  the  facts  therein  con* 
tained,  so  far  as  they  are  stated  from  his  own  knowledge,  are  true,  and  that, 
so  far  as  they  are  stated  upon  information,  he  believes  tbem  to  be  true. 

"C.  M.  Yocum. 

''Subscribed  and  sworn  to  before  me,  David  Hickman,  a  notary  public  within 
and  for  the  county  of  Tyler,  in  the  state  of  West  Virginia,  this  2l8t  day  of 
October,  1884. 

"D.  Hickman,  Notary  Public.  •• 

This  bond,  petition,  and  order  was  read  by  the  clerk  on  October  24,  1884, 
and  the  order  entered  on  record;  and  a  copy  of  the  order  was  served  on  the 
justice,  who  on  October  30, 1884,  transmitted  to  the  clerk  of  said  court  all  the 
original  papers  in  said  case,  and  a  transcript  of  the  proceedings  in  said  case. 
After  several  continuances  of  the  case  in  the  said  circuit  court,  on  December 
15,  1885,  the  phiintiffs,  the  appellees,  moved  the  court  to  dismiss  the  jadg- 
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ment  granted,  as  improvidently  awarded.  This  motion  was  renewed  at  a 
subsequent  term  of  Uie  court,  wlien  the  court,  on  April  24,  1B86,  overruled 
their  motion.  And,  after  several  other  continuances  of  the  case,  on  A^ugust 
9,  1887,  without  any  answer  or  plea  having  been  filed  by  the  defendant,  or 
any  defense  being  noted  on  the  record  as  put  in  by  him,  a  jury  of  six  were 
sworn  "to  well  and  truly  try  the  matters  in  difference  between  the  parties, 
and  a  true  verdict  give;"  and,  the  parties  offering  no  evidence  to  the  jury, 
they  retired  to  their  room  to  consider  their  verdict,  and  they  returned  this 
verdict:  "We,  the  jury,  on  the  issues  joined  between  the  parties,  find  for  the 
defendant,  Cyrus  M.  Yocum."  And  on  this  verdict  the  court,  after  over- 
ruling a  motion  for  a  new  trial,  rendered  this  judgment:  "It  is  considered 
by  the  court  that  the  judgment  rendered  by  Robert  Henderson,  Esq.,  a  justice 
for  Tyler  county,  on  the  1st  day  of  October,  1884,  in  favor  of  the  plaintiffs 
against  the  defendant  for  $142.50,  and  the  costs  of  suit,  be  reversed  and  an- 
nulled, and  that  the  defendant  recover  against  the  plaintiff  Ixis  costs  by  him 
about  his  defense  in  this  behalf  expended;"  to  which  judgment  a  writ  of  er- 
ror and  supersedeas  has  been  granted  the  plaintiffs. 

T,  P.  Jacobs  and  7.  H,  McCoys  for  plaintiffs  in  error.  B,  Engle,  for  de- 
fendant in  error. 

Green,  J.,  {after  stating  the  facts  as  ahoce,)  The  first  inquiry  is,  should 
the  circuit  court  have  dismissed  the  appeal  awarded  the  defendant  to  the  judg- 
ment of  the  justice  in  favor  of  the  plaintiffs,  by  the  order  of  the  judge  in  va- 
cation, on  the  petition  of  the  defendant,  supported  by  his  afiidavit,  as  im- 
providently awarded,  the  plaintiffs  having  made  a  motion  to  dismiss  this  ap- 
peal as  improvidently  awarded?  Under  our  statute  law,  the  defendant,  Cyrus 
M.  Yocum,  could  have  taken  an  appeal  from  the  judgment  of  the  justice  for 
$142.50  rendered  against  him  on  October  1,  1887,  as  of  right,  on  his  giving 
the  required  appeal-bond  at  any  time  within  10  days  after  this  judgment  was 
rendered  against  him.  See  chapter  50,  §§  163,  164,  Code  1887,  p.  462.  After 
these  10  days  he  could  not  take  an  appeal  as  of  nght;  but  after  tlmt  time,  and 
within  90  days  from  the  rendition  of  this  judgment,  upon  his  showing  to  the 
circuit  court,  or  the  judge  thereof  in  vacation,  by  his  own  oath  or  otherwise, 
good  cause  for  his  not  having  taken  such  appeal  within  said  10  days,  and  giv- 
ing the  required  bond,  such  court  or  judge  might  grant  him  an  appeal.  See 
chapter  50,  Code  1887,  §  174,  pp.  464,  465.  This  has  been  the  statute  law  of 
this  state  always,  substantially.  See  Code  1868,  §§  163, 164, 174,  pp.  370, 372. 
The  appeal,  for  a  time,  was  to  the  county  courts,  or  the  president  thereof  in 
vacation,  instead  of  the  circuit  court,  or  the  judge  thereof  in  vacation,  and 
the  county  court  had  the  power  to  grant  the  appeiU  after  10  days,  under  the 
same  circumstances  as  the  circuit  court,  or  a  judge  thereof  in  vacation,  had 
theretofore  had,  and  now  has.  See  chapter  226,  Acts  1872-73,  §§  118, 128,  as 
the  last  of  these  sections  is  amended  by  chapter  63,  Acts  1877.  Under  our 
statute  law,  the  defendant  could  have  taken  an' appeal  from  the  judgment  for 
18142.50,  rendered  against  him  by  the  justice  in  10  days  after  it  was  rendered, 
— that  is,  from  October  1,  1887,— as  of  right,  on  his  giving  the  required  ap- 
peaUbond.  See  chapter  50,  §§  163,  164,  Code  1887,  p.  462.  After  that  he 
could  not  take  an  appeal  as  of  right;  but  after  that  time,  and  within  90  days 
from  the  time  the  judgment  was  rendered  against  him,  upon  showing  to  the 
circuit  court,  or  judge  thereof  in  vacation,  by  his  own  oatli  or  otherwise,  good 
cause  for  his  not  having  taken  such  appeal  within  the  10  days,  and  giving  the 
required  bond,  such  court  or  judge  miglit  grant  him  such  appeal.  If  this  ap- 
peal was  granted  without  good  cause,  it  should,  on  the  motion  of  the  plain- 
tiffs/have  been  dismissed  by  the  circuit  court  as  improvidently  awarded;  and 
his  action  in  refusing  to  dismiss  such  appeal  because,  when  granted,  good 
cause  had  not  been  shown  why  the  appeal  was  not  taken  within  the  10  days, 
may  be  reviewed  by  this  court.    See  Machine  Co.  v.  Flodingt  27  W.  Va.  540; 
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and  Ruffner  v.  Lone,  24  W.  Va.  181.    As  was  decided  in  the  case  in  2V  W. 
Va.,  (see  tliird  point  of  syllabus,)  "when  application  is  made  to  such  court  or 
judge  for  such  appeal,  the  facts  relied  on  as  siio win's  good  cause  must  be  set 
out  in  such  application;  and  they  must  show  that  he  was  prevented  from 
taking  such  appeal  within  10  days  by  fraud,  accident,  or  adventitious  cir- 
cumstances beyond  his  control,  as  would  entitle  him  to  a  new  trial."     And 
in  the  case  of  Ruffner  v.  Xocc,  24  W.  Va.  181,  it  was  held  that  a  mistake  or 
want  of  knowledge  of  the  law,  even  if  caustd  by  advice  of  counsel,  was  no 
such  circumstance  as  would  be  good  cause  for  granting  such  an  appeal.    Of 
course,  it  is  entirely  immaterial  whether  the  appellant  resided  in  or  out  of  the 
state,  or  whether  he  was  plaintiff  or  defendant  in  this  cause.     All  suitors  in 
the  courts  of  this  state  must  be  presumed  to  know  the  law  regulating  the 
practice  and  proceedings  in  such  cases;  and  it  applies  as  much  to  nou-resi- 
dents  of  the  state  who  sue  or  are  sued  in  our  courts  as  it  does  to  citizens  of 
our  state.    This  legal  presumption  is  based  on  public  policy,  which  would  be 
as  much  disregarded  were  the  rule  relaxed  as  to  suitors  in  our  courts  who  were 
non-residents  as  it  would  be  if  relaxed  in  cases  where  suitors  were  residents 
of  this  state.    Ko  doubt,  the  enforcement  of  the  rule,  sometimes,  against  non- 
residents, as  well  as  against  residents,  will  work  a  hardship;  but  perhaps  not 
more  often  with  non-resident  suitors  than  with  resident  suitors.     To  relax 
the  rule  at  all  would  be  contrary  to  obvious  public  policy.    If  it  ^ere  done, 
there  would  be  no  limit  to  tlie  excuses  of  ignorance,  and  no  one  could  have 
any  assurance  as  to  what  our  law  refiliy  would  be  held  to  be  in  any  case,  though 
it  were  plain  statute  law.     The  rule  we  have  laid  down  of  what  constitutes 
good  cause  for  awarding  an  appeal  from  a  justice's  judgment  shows  that  it  is 
the  same  rule  whicl)  has  been  constantly  applied  in  this  state,  where  an  ap- 
plication is  made  by  a  bill  in  equity  seeking  relief,  and  asking  a  new  trial  to 
obtain  such  relief  of  a  court  of  equity,  as  has  been  repeatedly  decided  in  this 
state,  must  prove  facts  showing  that  the  judgment  was  obtained  against  him 
at  law  by  some  fraud,  accident,  surprise,  or  some  adventitious  circumstances 
beyond  the  control  of  the  plaintiffs  asking  relief  from  such  judgment  at  law, 
and  a  new  trial.    And  these  cases  will  serve  to  illustrate  what  are  regarded 
as  good  cause  for  such  new  trial  and  relief;  and  under  what  facts,  sworn  to 
by  the  party  asking  such  new  trial  of  a  justice's  judgment,  or  proven  other- 
wise, should  be  required  by  a  circuit  court  or  judge  before  he  awards  such 
new  trial,  under  our  statute.    See  Smith  v.  McLain,  11  W.  Va.  654;  Knapp 
V.  Snyder,  15  W.  Va.  434;  Alford  v.  Moon's  AdmW,  Id.  597;  Brcuien  v.  Reitz- 
enberger,  18  W.  Va.  286;  Shields  v.  McClung,  6  W.  Va.  79.     See,  also,  Meem 
V.  Kucker,  10  Grat.  509; and  numerous  other  Virjcinia  cases  referred  to  in 
Knapp  V.  Snyder,  pp.  441,  442. 

We  will  now  apply  this  law  to  the  case  now  before  us,  as  we  have,  in  the 
statement  of  the  case,  set  out  at  length  the  affidavit  and  petition  of  the  de- 
fendant, Cyrus  M.  Yocum,  on  which  this  appeal  was  granted  by  the  judge  of 
the  circuit  court  of  Tyler  county  in  vacation,  21  days  after  the  justice  had 
rendered  the  judgment  against  him .  The  petition  sworn  to  by  the  defendant, 
Cyrus  M.  Yocum,  is  a  long  one,  but  the  grounds  on  which  he  bases  his  appli- 
cation are  these:  First,  that  he  was  a  non-resident  of  the  state,  living  in 
Steubenville,  Ohio,  and  did  not  know  that  the  appeal  must  be  taken,  accord- 
ing to  the  statute  law  of  West  Virginia,  within  10  days,  and  that  after  that  it 
could  not  be  taken  of  right,  and  that,  owing  to  his  ignorance  of  the  law  of 
West  Virginia,  the  10  days  after  the  judgment  had  been  rendered  against  him 
by  the  justice  expired  before  he  could  ascertain  that  such  judgment  had  been 
rendered  against  him.  We  have  already  shown  that  this  ignorance  on  his 
part  of  the  law  regulating  appeals  from  judgments  of  justices  cannot  possibly 
be  regarded  as  good  cause  for  not  taking  his  appeal  in  10  days  after  judgment 
was  rendered  against  him  by  the  justice.  He  had  been  served  with  the  sum- 
mons on  September  6, 1884,  in  Tyler  county,  and  he  knew  the  case  was  to  be 
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]ieai-d  on  October  1, 1886,  25  days  afterwards.    He»  according  to  his  own  pe- 
tition, permitted  this  judgment  to  be  rendered  without  making  any  defense, 
because  he  was  then  engaged  in  his  business  of  putting  on  a  slate  roof  in 
Urichsvilie,  Ohio» — town  which  we  judicially  know  is  some  50  miles  from  his 
residence  at  Steubenville,  Ohio,  and  connected  with  it  by  railroad.     He  let 
tills  judgment  go  against  him  by  default,  because,  as  he  says  in  his  petition, 
he  intended,  if  a  judgment  was  rendered  against  him,  to  take  an  appeal  there- 
from ;  but  he  let  the  time  pass  In  which  he  could  as  of  riglit  take  such  appeal, 
because  he  was  ignorant  of  the  statute  law  of  West  Virginia  on  the  subject. 
We  have  seen  that  public  policy  imperatively  forbids  the  court  to  regard  this 
as  any  excuse,  and  that  the  rule  of  law  whereby,  as  a  defendant  in  a  suit  in 
West  Virginia,  he  is  legally  presumed  to  know  this  law»  ought  not  to  be  re- 
laxed.   The  uncertainty  which  would  be  produced  as  to  what  was  tlie  law  to 
be  applied  in  a  particular  case,  and  the  excuses  of  ignorance  of  what  was  the 
law,  that  would  be  constantly  offered  if  this  rule  of  law  is  relaxed*  and  the 
inevitable  encouragement  of  the  grossest  negligence  and  carelessness  by  suit- 
ors, if  it  were  relaxed,  is  well  illustrated  by  this  case.    The  allowance  of  10 
days  in  which  to  tiike  an  appeal  as  of  right  from  a  justice  has  been  the  plain 
statute  law  of  this  state  from  its  foundation;  and  there  is  probably  no  statute 
law  so  universally  known  as  this.    It  must  be  known  to  every  one  who  has 
ever  been  a  justice  in  the  state,  and  to  almost  every  one  who  has  brought  a 
suit,  or  been  sued,  before  a  justice,  however  ignorant  of  the  law  generally, 
and,  of  course,  to  a  vast  number  of  other  persons.    The  defendant,  Yocura, 
lived  in  Steuben ville,  and  the  Ohio  river  is  all  that  separated  his  residence 
f jx)m  West  Virginia.    He  was,  as  his  petition  shows,  frequently  in  West  Vir- 
ginia, carrying  on  his  business  of  rooting  houses  with  slate.     The  least  pos- 
sible amount  of  diligence  would  have  enabled  him,  therefore,  to  have  ascer- 
tained how  long  after  a  justice's  judgment  our  law  allowed  a  person  against 
whom  3uch  judgmefit  was  rendered  to  take  an  appeal  as  of  right.    He  was  in 
Tyler  county  when  the  summons  was  served  upon  him.     The  constable  who 
served  him  with  the  process  could  have  given  him  the  information  which  he 
says  he  did  not  have;  and  so  could  his  lawyer  in  Tyler  county,  or,  indeed,  al- 
most any  one  there  whom  he  might  chance  to  meet.    When  at  home  in  Steu- 
benville,  he  could  have  got  with  perfect  ease  this  information  at  any  time. 
He  would  have  only  had  to  cross  the  Ohio  river.    If,  which  is  much  more 
probable,  he  would,  he  could  with  ease  have  got  this  information  without 
trouble  in  Steul^en ville,  if  he  htid  sought  it.     He  had  from  September  6, 1886, 
when  this  summons  was  served  on  him.  till  October  1,  1886,  when  this  judg- 
ment was  rendered  against  him,  to  obtain  this  information,  which  in  all  prob- 
ability he  could  at  almost  any  time  have  obtained  in  half  an  hour  at  most. 
His  ignorance  of  the  law  was  therefore  obviously  the  result  of  gross  careless- 
ness and  negligence.    It  cannot  be  regarded  as  other  than  willful  ignorance. 
To  allow  this  as  a  good  cause  for  extending  to  him  further  time  in  which  to 
take  his  appeal  would  be  absolutely  absurd. 

The  second  ground  on  which  he  asks  this  extension  of  time  Is  that  he  was 
very  busy  in  his  usual  business  of  slate-roofing,  and  much  of  his  time  from 
home;  and  thus  he  did  not  hear  that  a  judgment  was  rendered  against  him 
on  October  1,  1886,  the  time  the  case  was  set  for  hearing,  till  more  than  10 
days  after  this  judgment  was  rendered.  This  is.  If  possible,  further  from  a 
good  cause  for  granting  an  appeal  after  the  10  days  had  passed  after  the  judg- 
ment was  rendered  by  the  justice  than  was  his  willful  Ignorance  of  the  law. 
In  the  first  place,  he  might,  without  hearing  a  word,  have  assumed  that,  as 
he  made  no  defense  to  the  suit,  there  was  almost  a  certainty  that  the  plaintiffs 
had  on  October  1,  1886,  when  he  knew  the  case  was  to  be  tried,  obtained  a 
judgment  from  the  justice  against  him.  In  the  next  place,  though  his  resi- 
dence, Steubenville,  as  the  court  judicially  knows,  was  some  75  miles  from 
Sister  ville,  in  Tyler  county,  yet  the  two  points  were  connected,  both  by  the 
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Ohio  river  and  by  a  railroad;  so  that  he  could,  by  addressing  a  letter  to  tnc 
justice,  have  at  any  time  within  a  day  have  learned  what  judgment  had  been 
rendered  on  October  1st.  It  is  most  probable  this  information  could  have 
been. furnished  by  telegraph  at  any  time  within  an  hour  or  two.  But  his  pe- 
tition further  says  he  was  away  from  home  during  these  10  days,  attending 
to  his  business;  but  there  was'but  little  trouble  in  arranging*  before  he  left 
home,  for  obtaining  this  information,  and  having  it  transmitted  to  him.  But 
tliis  excuse  for  not  attending  to  the  taking  of  this  appeal  is  almost  as  bare  as 
the  excuse  of  bis  ignorance  of  the  law.  If  the  fact  that  a  party  liad  neglected 
to  attend  to  a  suit  against  him  because  he  preferred  to  attend  to  his  usual 
every-day  business  was  held  to  be  a  good  cause  for  neglecting  to  attend  to  a 
suit  against  him,  and  a  good  cause  for  awarding  him  a  new  trial  after  the  time 
liad  elapsed  in  which  as  of  right  the  law  gave  him  such  new  trial,  if  he  de- 
sired to  have  one,  we  had  as  well  strike  out  this  statute,  fixing  the  10  days 
after  a  justice^s  judgment  is  rendered  as  the  time  in  which  an  appeal  should 
be  taken  from  a  justice^s  judgment,  from  our  statute  book.  For  it  would 
amount  to  nothing  practically,  for  such  an  excuse  could  be  rendered  by  any 
defendant.  Such  an  excuse  for  neglecting  to  attend  to  any  suit,  if  listened 
to,  would  render  our  courts  a  farce.  Cases  would  only  be  disposed  of  when 
it  suited  the  convenience  of  both  parties;  and  it  would  occur  only  in  a  few 
cases,  and  at  long  intervals,  when,  under  such  holdings*  the  courts  could  dis- 
pose of  any  business.  If  the  defendant  regarded  his  ordinary  business  of 
slate-roofing  more  important  to  be  attended  to  than  this  suit  of  the  plaintiffs 
against  him,  he  had  a  right  to  so  regard  it,  and  attend  to  his  ordinary  busi- 
ness, and  neglect  this  suit  against  him,  because  it  would,  if  attended  to,  take 
up  a  portion  of  his  time,  which  he  was  unwilling  to  allow,  but  in  such  case 
he  ought,  of  course,  to  expect  to  abide  by  the  necessary  results  of  his  so  neg- 
lecting to  give  any  attention  to  this  suit.  The  only  thing  which  he  ever  did 
in  the  way  of  attending  to  this  is,  according  to  his  petition,  what  he  regards 
as  the  last  and  best  cause  for  the  granting  him  the  appeal  besought  from  the 
circuit  judge. 

This  third  cause  is  that  on  the  30th  day  of  September,  1884,  he  mailed  a 
letter  to  J.  N.  McKnif^ht,  whom  he  had  employed  in  another  case  in  the  circuit 
court  of  Tyler  as  his  counsel  to- see  after  this  suit  before  the  justice,  and  if 
judgment  was  rendered  against  him,  to  take  an  appeal,  as  he  would  not  be 
able  to  be  there  himself;  that  this  letter  totally  miscarried,  and  was  never  rcr 
ceived  by  AlcKnight,  and  he  heard  nothing  from  him  until  the  time  for  tak- 
ing the  appeal  had  expired.  Kow,  it  does  seem  to  me  that  the  circumstances 
appearing  in  this  petition  show  no  good  cause  why  this  appeal  was  not  taken 
within  10  days  after  the  judgment  was  rendered  by  the  justice.  This  letter 
was. written  and  mailed,  it  is  stated  in  the  petition,  on  September  30,  1884; 
but  though  not  stated  where  it  was  written  and  mailed,  it  is  to  be  presumed 
it  was  from  the  home  of  the  defendant  in  Steubenville,  Ohio.  Tins  was 
about,  say,  85  miles  from  the  county-seat  of  Tyler  county,  where  I  presume 
McKnight  lived,  though  it  is  not  stated,  either  from  what  point  this  letter 
was  mailed  or  to  what  point.  Of  this  85  miles,  the  distance  from  Sister- 
ville  to  Steubenville,  a  depot  on  the  railroad  in  Tyler  county,  was  some  75 
miles,  and  it  was  not  over  10  miles  from  Sisterville  to  the  county-seat  of 
Tyler,  so  that  a  letter  mailed  at  Steubenville  would  reach  McKnight,  living 
at  the  county-seat  of  Tyler,  within  a  day  of  the  time  when  it  was  mailed  ac- 
cording to  the  regular  coui*se  of  the  mails;  and  a  reply  from  him  to  the  de- 
fendant, Yocum,  would  have  reached  Steubenville  within  a  day  of  its  mail- 
ing. Yet  the  defendant  says  he  received  no  letter  from  McKnight  for  more 
than  10  days,  when  the  time  allowed  to  appeal  from  the  justice's  judgment 
as  of  right  bad  expired.  Now,  it  does  not  seem  to  me  that  it  was  gross  negli- 
gence in  the  defendant  below»  Yocum,  when  he  received  no  reply  to  his  letter 
for  so  long  a  time,  not  to  see  to  the  matter,  and  ascertain  whether  an  appeiii 
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had  been  taken  to  the  judgment  which  he  had  every  reason  to  believe  the  jus- 
tice had  rendered  against  hhu  on  October  1st.  He  is  presumed  to  know  that 
he  had  but  10  days  in  which  to  take  this  appeal  as  of  right.  If  he  thought 
any  more  about  this  suit  after  writing  this  letter,  as  he  knew,  or  is  presumed 
to  have  known,  there  would  have  to  be  given  an  appeal-bond,  with  security, 
before  the  appeal  could  be  granted,  he  might  have  supposed  that  the  counsel 
he  had  written  to  might  not  choose  to  incur  the  responsibility  of  either  sign- 
ing, or  getting  others  to  sign,  such  appeal-bond,  which  might  subject  the 
obligors  to  pay  the  whole  of  this  justice's  judgment,  ^$142.50,  or  even  more  if 
the  judgment  of  the  circuit  court  should  have  betn  for  a  larger  amount.  The 
defendant  does  not  profess  to  have  made  any  arrangement  for  the  giving  of 
such  appeal-bond;  and  not  hearing  from  his  counsel  in  two  or  three  days  after 
he  wrote  to  him,  he,  if  he  had  been  attending  to  this  suit,  as  he  was  bound 
to  do,  would  have  seen  further  to  the  matti^*,  having  abundant  time  to  do  so 
before  the  10  days  after  the  judgment  was  rendered  had  expired.  Getting 
no  reply  from  his  counsel,  he  might  have  well  supposed  he  had  not  for  sonie 
reason  received  his  letter,  or,  if  he  had,  he  might  have  well  supposed  it  very 
questionable  whether  he  had  assumed  the  responsibility  of  getting  an  appeal- 
bond  executed,  as- the  defendant  had  made  no  arrangement  to  make  it  sure 
that  the  persons  signing  such  bond  would  not  be  annoyed  or  suffer  loss  by  ex- 
ecuting such  bond.  It  was,  it  seems  to  me,  the  duty  of  the  defendant,  when 
he  got  no  reply  to  his  letter  within  two  or  three  days  after  the  1st  of  October, 
to  have  gone  down  to  Tyler  county,  which  he  could  easily  have  done  in  a 
day's  time,  and  taken  the  appeal  he  wished.  He  had  no  right,  under  these 
circumstances,  to  assume  tliat  it  had  been  done  for  him  by  McKnight.  his 
counsel.  He  had  never  been  told  it  had  been  done;  and  he  had,  as  we  have 
seen,  reason  to  believe  it  might  not  have  been  done.  He  seems  to  me  to  have 
been  grossly  negligent  in  making  no  etTort  to  ascertain  whether  it  hail  been 
done  or  not.  He  was  willing  to  take  the  chances  of  his  counsel  having  done 
it,  and  he  must  abide  by  the  consequences, — the  result  of  his  inattention, 
really,  and  not  of  the  miscarriage  of  his  letter.  Perhaps,  if  it  had  not  mis- 
carried, the  appeal  might  have  been  taken,  which  is  doubtful;  but  this  c<ui- 
not  be  considered  as  the  cause  of  the  appears  not  being  taken,  as  he  had  am- 
ple time  after  he  should  have  received  a  reply  to  this  letter,  if  it  had  not  mis- 
carried, to  have  taken  the  appeal  within  the  10  days.  Parties  to  suits  cannot 
thus  neglect  utterly  their  cases,  and  throw  on  counsel  the  whole  responsibil- 
ity of  a  miscarriage  of  their  suit,  by  simply  showing  that  they  had  written  a 
letter  to  counsel  asking  them  to  attend  to  the  case,  but  furnishing  no  aid  in  at- 
tending to  it,  and  making  not  even  an  inquiry  about  it  of  the  counsel  to  whom 
they  have  written  to  ascertain  whether  it  was  being  attended  to  by  him. 
A  judgment  or  decree  against  a  party,  by  default,  who  has  been  thus  negli- 
gent, will  not  be  relieved  from.  In  Calloway^s  ExW  v.  Alexander^  it  wi« 
held,  according  to  the  syllabus  of  the  case,  that,  "upon  a  case  stated  in  the 
bill,  the  complainant  was  guilty  of  laches,  and  therefore  entitled  to  no  re- 
lief." The  case  stated  in  the  bill  was,  according  to  the  syllabus,  "the  suit 
being  by  a  legatee  against  the  plaintiff,  as  executor,  for  a  legacy.  The  sub- 
poena was  served  on  the  executor  in  October,  1829,  and  a  decree  against  him 
by  default  in  May,  1831.  Then  the  executor  filed  a  bill  that  the  ex.ecutor, 
the  defendant  in  the  former  suit,  was  a  non-resident  of  the  stale;  that  shortly 
after  the  subpoena  was  served  on  him  he  wrote  to  an  attorney  practicing  in 
the  court  to  attend  to  the  suit  for  him,  [a  letter,  by  the  way,  very  similar  to 
the  letter  written  by  the  defendant  in  the  c^ise  before  us;]  that  the  attorney 
never  filed  his  answer,  or  attended  to  the  suit,  and  died  during  its  progress; 
that  he  was  ignorant  of  his  negiect  or  death,  otherwise  he  would  have  em- 
ployed other  counsel;  that  on  a  fair  settlement  the  plaintiff,  the  executor, 
would  be  found  in  advance  to  his  testator's  estate;  and  the  bill  prayed  for  an 
injunction  to  the  former  decree  against  him,  and  for  genend  relief,"     But 
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for  the  laches  of  the  plaintiff,  as  shown  by  the  bill,  the  court  says  relief  in  the 
case  could  have  been  given  him;  but  he  did  not  state  a  case  showing  thut 
the  decree  was  obtained  against  hini  by  surprise,  but  only  a  case  of  a  decree 
obtained  against  him  by  his  own  laches.  The  court,  in  its  opinion,  says: 
"They  luuJ  straggled  hard  to  sustain  the  plaintiff's  claim  to  be  heard  in  op- 
position to  the  decree  against  him;  but  the  plaintiff  cannot  be  entitled  to  re- 
lief after  his  gross  negligence.  ♦  *  *  The  case  is  analogous  to  injunctions 
to  judgments  at  law,  alleged  to  have  been  obtained  by  accident  or  surprise. 
The  practice  of  the  court,  when  most  loose,  would  not  have  justified  an  inter- 
ference in  a  case  like  this.  *  ♦  *  it  was  his  duty  to  inquire  as  to  the 
progress  of  the  suit."  So,  here,  under  the  circumstances  of  this  case,  it  was 
the  duty  of  the  defendant  to  have  inquired  whether  his  appeal  hud  been  taken 
before  the  time  had  expired  in  which  he  had  a  right  to  appeal.  Had  he  done 
so,  he  could  have  got  his  appeal;  and  he  had,  as  we  have  seen,  abundant  time 
within  which  to  make  this  inquiry,  had  he  not  preferred  attending  to  his  or- 
dinary occupations.  This  case  was  followed  in  Hill  v.  Bowyer,  18  Grat.  364. 
The  last  point  in  the  syllabus  in  that  case  is:  "A  defeiidant  upon  whom  pro- 
cess has  been  served,  who  wholly  neglects  his  defense,  or  contents  himself 
with  merely  writing  to  a  lawyer  who  practices  in  the  court  to  defend  him, 
without  giving  him  any  information  about  his  defense,  or  inquiring  whether 
he  is  attending  to  his  case,  is  not  entitled  to  relief  against  a  decree  by  default, 
on  the  ground  of  surprise,  huwever  grossly  unjust  the  decree  may  be."  The 
court,  in  its  opinion,  states  the  facts,  (page  3b2,)  which  were  that  the  appel- 
lant, soon  after  the  institution  of  the  suit,  wrote  to  a  lawyer,  now  Judge  Wat- 
son, residing  in  the  county  where  the  suit  wjis  pending,  to  engage  his  service 
as  counsel.  Mr.  Watson  did  not  attend  to  the  case,  because  his  partner  was 
acting  in  the  case  for  a  party  with  the  same  surname  with  the  appellant,  but 
whose  interest  was  opposed  to  that  of  the  appellant,  and  who  Watson  mis- 
takenly supposed  was  the  same  person  who  had  written  to  liim  to  act  as  coun- 
sel; and  he  supposed,  by  reason  of  this  mistake,  that  the  interest  of  the  ap- 
pellant, the  person  who  wrote  to  him,  was  being  properly  attended  to  in  the 
suit.  The  consequence  was  that  the  appellant  was  wholly  undefended  in  the 
suit.  The  clerk,  too,  in  making  a  copy  of  a  record  used  in  the  case,  had  made 
a  mistake,  whereby  the  appellant  suffered  greatly.  But  as  he  gave  no  atten- 
tion  to  his  interests  in  the  suit,  except  to  write  this  letter,  the  unjust  decree 
against  him  was  regarded,  not  as  the  necessary  result  of  the  clerk^s  mistake, 
or  of  the  mistake  of  Mr.  Watson,  but  of  his  own  gross  negligence  in  failing 
to  attend  to  his  case.  So,  in  this  case,  the  failure  of  the  defendant  to  obtain 
an  appeal  in  this  case  within  the  10  days  after  the  judgment  was  rendered 
against  him  by  the  justice  was  not  the  consequence,  properly,  of  the  miscar- 
riage of  his  letter,  but  of  his  own  gross  negligence  in  making  no  inquiry  about 
whetlverthe  append  had  been  granted  or  not.  Had  he  paid  any  attention  to 
his  case,  this  miscarriage  of  his  letter  would  have  resulted  in  no  injury;  and 
lie  had  ample  time  after  its  miscarriage  to  have  obtained  his  appeal,  had  he 
not  been  grossly  negligent. 

The  decisions  in  tlie  two  West  Virginia  cases  concur  in  holding  thnt  this 
court  may  review  the  refusal  of  a  circuit  court  to  dismiss  an  appeal  as  im- 
providently  awarded  by  a  circuit  court  after  more  than  10  days  have  expired 
since  the  justice's  judgment  was  rendered;  but  the  opinions  of  the  judges  who 
delivered  these  opinions  are  not  in  perfect  accord  as  to  the  proceedings  which 
should  be  had  in  the  circuit  court  on  such  motion  to  quash  the  appeal  as  im- 
providently  awarded.  In  this  case  the  proceedings  were  perfectly  regular  in 
that  respect;  and,  as  the  court  in  neither  of  these  two  West  Virginia  cases 
decided  what  were  the  proper  proceedings  in  such  case,  it  is  unnecessary  to 
determine  them.  What  is  said  by  the  judges  who  delivered  the  opinion  of 
court  on  this  subject  should  not  be  regarded  as  decided  by  this  court.  My 
own  views  of  these  proceedings,  under  our  statute  laws,  which  I  have  re- 
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ferretl  to.  are  these:  In  the  first  place,  the  statute  was  adopted  to  enable  a 
person  who,  by  fraud,  accident,  mistake,  surprise,  or  some  other  adventitious 
circumstances  beyond  his  control,  had  failed  to  apply  for  an  appeal  (the  same, 
in  eftect,  as  a  new  trial)  within  the  time  allowed  him  by  law,— that  is,  within 
10  days  after  the  justice's  judgment  had  been  rendered, — to  still  obtain  an  ap- 
peal {i.  e.,  a  new  trial)  within  90  days  after  the  justice's  judgment  was  reii- 
dered.  Courts  of  equity  had  always,  in  Virginia  and  West  Virginia,  afforded 
a  redress  to  a  party  who.  by  fraud,  accident,  mistake,  surprise,  or  some  ad- 
ventitious circumstances  beyond  his  control,  failed  to  apply  to  a  circuit  court 
for  a  new  trial  in  the  time  allowed  by  law;  that  is,  before  or  on  the  last  day 
of  the  term  at  which  such  judgment  was  rendered.  This  would  lead  us  to 
construe  the  statute  so  as  to  make  the  remedy  given,  in  such  a  case,  by  the 
statute,  similar  to  the  remedy  given  by  courts  of  equity  in  similar  cases  of 
judgment  by  the  circuit  court.  And  accordingly  we  have  found  that,  by  the 
two  cases  we  have  decided  on  this  subject,  (Kufffier  v.  Love^  24  \V.  Va.  181, 
and  Machine  Co,  v.  Flodinu,  27  W.  Va.  540,)  the  good  cause  for  granting  a 
new  trial  by  the  circuit  court,  or  judge  thereof  in  vacation,  is  meant  the  same 
good  cause  which  would  justify  the  circuit  court,  or  a  judge  thereof  in  vaca- 
tion, to  grant  an  injunction  to  a  judgment  of  a  court  of  record  until  a  new 
trial  was  had  of  the  case,  when  the  bill  alleged  good  cause  for  not  asking  a 
new  trial  of  the  common-law  court  in  the  time  allowed  it  for  granting  such 
new  trial,  (the  end  of  the  term  at  which  the  judgment  was  rendered.)  The 
remedy,  too,  we  should  therefore  expect,  under  the  statute,  would  resemble 
this  remedy  by  injunction  on  a  bill  for  a  new  trial.  And,  when  properly  con- 
strued, the  statute,  I  think,  does  furnish  a  remedy  very  similar  to  that  of  an 
injunction  till  a  new  trial  could  be  had,  which  courts  of  equity  had  furnished, 
when  the  judgment  was  that  of  a  court  of  record,  and  for  good  cause  a  new 
trial  had  not  been  asked  of  the  common-law  court.  The  statute  (chapter  50, 
§  174,  pp.  464,  465,  Code  W.  Va.  1887)  is:  "Appeals  from  judgments  of  jus- 
tices may  be  granted  after  the  expiration  of  ten  days,  and  within  ninety  days, 
after  date  of  judgment  by  the  circuit  court  in  teim-time,  or  the  judge  thereof 
in  vacation,  when  the  party  seeking  the  appeal  shall  deliver  the  court  or  judge 
the  proper  bond,  with  security  thereto,  as  herein  furnished,  and  show,  by  his 
own  oath  or  otherwise,  good  cause  for  not  iiaving  taken  such  appeal  within 
said  ten  days."  The  bond  referred  to  in  this  section  is  provided  for  in  the 
next  section.  Fag^  465.  If  he  wish  to  stay  the  proceedings  on  the  justice's 
judgment,  he  is  to  perform  and  satisfy  such,  judgment  as  may  be  rendered 
against  him  by  the  circuit  court.  This  bond  is  but  little  different  from  the 
bond  required  when  an  injunction  is  awarded  to  a  judgment  of  a  circuit  court, 
on  a  bill  asking  such  injunction  to  such  a  judgment,  till  the  case  had  been  re- 
tired, bex^use  the  party,  for  good  cause,  bad  failed  to  ask  the  court  of  law  for 
a  new  trial  in  proper  time.  See  Code  1887,  c.  133,  §  10,  p.  821.  And  it  is 
further  provided  by  this  175th  section  of  chapter  50,  p.  465,  that  the  court  or 
judge  shall  make  and  certify  to  the  justice  to  cease  all  further  proceedings  iji 
the  case,  etc.,  and  transmit,  without  delay,  to  the  clerk  of  said  circuit  court, 
a  complete  transcript  from  his  docket  of  the  proceedings  in  the  action,  to- 
gether with  the  original;  and  then  the  cause  is  to  proceed  in  tiie  circuit  court 
as  in  other  appeals  from  the  judgments  of  justices.  The  question  is;  how  is 
ihe  party  under  this  174th  section,  above  quoted,  "to  show,  by  his  own  oath 
or  otherwise,  good  cause  for  his  not  having  taken  such  appeal  within  said  ten 
days?"  The  statute  is  silent  as  to  whether  this  must  be  shown  by  proofs  In 
writing,  or  by  mere  verbal  evidence,  not  reduced  to  writing;  that  is,  wliether 
the  proofs  whereby  this  is  to  be  shown  are  to  be  in  the  form  required  in  such 
injunction  suits,  which  this  so  much  resembles,  and  in  all  chancery  proceed- 
ings, or  may  be  shown  by  parol'evidence,  not  reduced  to  writing,  as  in  com- 
mon-law cases.  As  these  proceedings  are  ex  parte,  and  may  be  before  a  judge 
in  vacation,  it  would  be  impossible  for  them  to  be  reversed  by  an  appellate 
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court  if  these  proofs  are  that  of  a  witness  testifying  orally.  The  opposite 
party  could  not  show  that  good  cause  had  not  been  thus  shown  before  the 
judge  in  vacation,  and  could  not,  therefore,  have  his  action  in  granting  the 
sippeal  reviewed.  Yet  we  have  decided,  as  I  have  shown,  that  it  may  be  re- 
viewed. It  seems  to  me,  therefore,  that  we  must  hold  tliat,  under  this  stat- 
ute, this  good  cause  for  not  having  taken  such  appeal  must  be  shown  by  evi- 
dence reduced  to  writing, — that  is,  by  a  written  application,  which  would 
properly  be  sworn  to  by  himself  or  some  one  else, — and  by  written  affidavits, 
or  other  written  proofs,  filed  with  such  application;  the  proper  mode  of  doing 
which  would  be  by  filing  them  as  exhibits  with  the  written  application.  Noth- 
ing is  said  in  the  statute  as  to  the  disposition  to  be  made  of  the  appeal-bond 
thus  taken  before  the  judge  in  vacation.  It  would  seem  clear  that  it  should 
be  transmitted  to  the  clerk  of  the  circuit  court  along  with  this  written  appli- 
cation, and  written  proofs,  and  the  written  order  of  the  judge  granting  such 
appeal,  and  they  should  all  be  filed  with  the  papers  of  the  case,  when  trans- 
mitted to  the  clerk  by  the  justice.  It  seems  to  me  it  would  be  the  duty  of  the 
clerk  to  enter  this  order  on  his  record  book  on  the  law  side  of  the  court;  and 
though  this  I75th  section  of  chapter  50,  p.  465,  Code,  says  that  the  court  or 
judge  shall  make  and  certify  to  the  justice  this  order  granting  the  appeal,  yet 
when  this  appeal  is  granted  by  a  judge  in  vacation,  as  well  as  when  granted 
by  the  court,  the  certifying  of  this  order  should  in  both  cases  be  by  the  clerk 
after  recording  the  same.  This  was  the  mode  in  which  all  these  proceedings 
were  had  in  the  case  before  us,  and  they  seem  to  me  to  be  in  accord  with  the 
true  meaning  and  spirit  of  our  statute  law.  When  so  done,  they  pursue  the 
modes  of  proceeding  when  such  an  injunction  to  a  judgment  is  awarded  till 
a  uQw  trial  is  had,  as  I  think  must  have  been  intended;  and  they  afford  the 
opposite  party  his  opportunity  to  move  to  quash  the  appeal,  if  improvidently 
awarded.  According  to  these  views,  when  such  motion  is  made,  it  would 
have  to  be  decided  by  the  written  application  and  proofs  which  were  before 
the  judge  or  court  when  the  appeal  was  granted,  and  which  have  been  filed 
with  the  papers  of  the  case.  No  new  proof  as  to  wliether  or  not  good  cause 
could  be  shown  why  the  party  appealing  had  not  taken  his  appeal  within  10 
days  could  be  introduced.  It  seems  to  roe  that  proceedings  so  awarded  would 
be  carrying  out  the  true  meaning  of  our  statute  law.  It  would  depart  from 
the  proceedings  in  such  injunction  suit  for  a  new  trial,  in  this:  that  no  proof 
could  be  subsequently  introduced  to  fortify  or  assail  the  granting  ol  such  ap- 
peal, though  this  may  be  done  when  such  injunction  to  a  judgment  is  awarded 
till  a  new  trial  may  be  had.  This,  though,  is  the  necessary  consequence  of 
awarding  an  appeal  directly,  which  operates  as  a  new  trial,  and  the  awarding 
of  an  injunction  till  a  new  trial  is  had,  which  does  not  finally  determine  that 
a  new  trial  is  to  be  had;  but  this  is  not  finally  determined  till  subsequently, 
on  proofs  afterwards  taken.  There  is  nothing,  too,  in  our  statute  law  author- 
izing proofs  that  the  party  obtaining  the  appeal  had  not  good  cause  for  fail- 
ure to  take  his  appeal  within  the  said  10  days.  It  seems  to  me,  too,  that  it 
would  be  a  great  hardship  on  the  circuit  courts,  and  on  the  suitors  in  the  court, 
if  there  should  not  only  be  a  trial  de  novo  before  a  justice  of  trifling  cases,  very 
little  exceeding  ^15  in  amount;  but  that  the  time  of  the  circuit  court  should 
be  consumed  in  also  trying  de  novo,  on  evidence,  whether  the  party  who  bad 
got  his  appeal  really  had  good  cause  for  not  having  taken  it  within  the  10  days. 
The  rights  of  parties  in  such  litigation  are  sufiiciently  protected  when  the 
person  getting  such  appeal  by  ex  parte  proofs  shows  that  he  had  good  cause 
for  not  taking  his  appeal  in  the  10  days,  and  when  the  judgment  of  the  cir- 
cuit court  or  judge,  on  the  question  whether  such  good  cause  }ias  been  shown 
on  these  ex  parte  proofs  in  writing,  can  be  reviewed  by  an  appellate  court. 

For  the  reasons  I  have  assigned  the  circuit  court  erred  in  overruling  on 
April  14,  1886,  the  motion  of  the  plaintiffs  below  to  dismiss  the  appeal  in  this 
case  granted,  because  it  had  been  improvidently  allowed.    1  need  not  con- 
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sider  whether  the  court  erred  when  the  record  showed  no  defense  by  the  de- 
fendant before  the  justice,  or  in  the  circuit  court,  in  swearing  a  jury  "to  well 
and  truly  try  the  matters  of  difference  between  the  parties."  The  judg- 
ment of  the  circuit  court  rendered  on  the  9th  of  August,  1887,  reversing  and 
annulling  the  judgment  rendered  by  Robert  Henderson,  a  justice  of  Tyler 
county,  on  October  1,  1884,  in  favor  of  the  plaintiffs  against  the  defendant 
for  $142.50,  and  costs  of  suit,  must  be  reversed  and  annulled,  and  the  plain- 
tiffs in  error  must  receive  of  the  defendant  in  error  their  costs  in  this  court 
expended.  And  this  court,  proceeding  to  render  such  judgment  as  the  court 
below  should  have  rendered,  the  appeal  granted  in  this  case  must  be  dismissed 
as  improvidently  granted;  and  the  plaintiffs,  G.  E.  Hubbard  and  J.  O.  K. 
Hubbard,  partners  under  the  firm  name  of  J.  0.  K.  Hubbard,  must  recover 
of  the  defendant.  Gyrus  M.  Yocum,  their  costs  expended  in  this  case  in  the 
circuit  court  of  Tyler  county. 

Johnson,  P.  J.,  and  Snyder  and  Woods,  JJ.,  concurred. 

(30  W.  Va.  687)  '  ^      ,         m-  -.      * 

Stone  et  ah  v,  Ttrbb  et  al, 
{Supreme  Court  of  Appeals  of  West  Virginia.    February  11, 1888.) 

1.  Lis  Pbkdbns— Dating  Back— Servicb  of  Sdbpcena. 

When  a  bill  in  chancery  is  filed,  the  Us  pendens  relates  back  to  the  service  of  th* 
subpoena,  and  not  to  the  day  the  subpoena  was  issued. 

2.  EsTOPPBL— In  Pais— Sale  op  Land. 

If  the  owner  of  real  estate,  whether  he  has  the  legal  title  in  him  or  not,  permit 
such  real  estate  to  be  sold,  in  his  presence,  by  one  who  claims  he  has  full  power  and 
authority  to  dispose  of  the  same,  it  thereby  becomes  his  duty  to  assert  his  claim 
then,  and  if  he  does  not,  but  stands  by  and  permits  an  innocent  purchaser  to  buy 
such  land,  he  is  estopped  thereafter  from  claiming  such  land  of  such  innocent  pur- 
chaser on  the  ground  that  the  person  of  whom  he  purchased  had  no  authority  to  seU 
such  land.^ 

8.  Same. 

In  such  case  a  court  of  equity  would  compel  such  owner  of  the  land,  or  the  person 
having  really  the  authority  to  convey  it,  to  vest  the  legal  title  oi  such  land  in  such 
innocent  purchaser  who  had  paid  the  full  price  of  the  land  according  to  the  terms 
of  his  purchase. 

{SylldbiLS  by  the  Court) 

Appeal  from  circuit  court,  Fayette  county. 

This  was  a  chancery  suit,  brought  in  the  circuit  court  of  Fayette  county  by 
Jacob  W.  Stone  and  Maggie  C,  his  wife,  M.  F.  Brown,  and  Alice  Jones, 
widow;  M.  F.  Brown,  and  the  female  plaintiffs,  being  children,  legatees,  and 
devisees  of  Samuel  Brown,  of  Alleghany  county,  Va.,  and  all  the  plaintiffs 
non-residents  of  the  state,  against  William  M.  Tyree,  a  resident  of  said  Fay- 
ette county  in  this  state,  Robert  L.  PaiTish,  administrator  de  bonis  rum  with 
the  will  annexed  of  said  Samuel  Brown,  and  against  the  widow  and  fiveotlier 
children,  devisees  and  legatees  of  said  Samuel  Brown,  and  the  husbands  of 
the  female  defendants,  and  Charles  M.  Gray,  a  son  of  Rachel  Brown,  anotlier 
child,  legatee  and  devisee  of  Samuel  Brown,  who  had  died  leaving  but  this 
child,  who  had  attained  his  majority.  AH  of  the  plaintiffs  and  of  the  defend- 
ants except  William  M.  Tyree  wore  non-residents  of  this  state.  As  this  cause 
was  decided  on  admissions  in  the  pleadings,  and  on  exhibits  filed  with  them, 
no  depositions  or  other  proofs  being  taKen,  I  will  state  the  facts  proven  in  the 

^Respecting  the  subject  of  estoppel  by  conduct,  see  Johnson  v.  Insurance  Co.,_(Ky.) 
2  S.  W.  Rep.  154s  and  note;  City  of  Chicago  v.  Cameron,  (111.)  11  N.  E.  Rep.  899;  Kelley 
V.  Pisk,  (Ind.)  Id.  458:  Conkey  v.  Hawthorne,  (WisJ  83  N.  W.  Rep.  435;  Hubbard  v. 
Hart,  (Iowa.)  Id,  283;  Reid  v.  Ladue,  (Mich.)  82  N.  W.  Rep.  916;  Crans'  Appeal,  (Pa.)  9 
Atl.  Rep.  282;  Pen^  v.  Dow,  (Vt.)  Id.  12;  Wise  v.  Williams,  (Cal.)  14  Pac.  Rep,  304; 
Roichert  v.  Voss,  (Ga.)  2  8.  E.  Rep.  558;  Insurance  Co.  v.  Blee,  (HI.)  12  N.  E.  Rep.  543; 
Byaum  v.  Preston,  (Tex.)  6  S.  W.  Rep.  428. 
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cause,  distinguishing  in  stating  them  the  pleadings  and  such  statements  in  the 
bill  and  answer  filed  as  were  proven  by  the  exhibits  filed,  or  were  undisputed 
by  the  pleadings  from  this  statement  entirely  unsustained  by  any  evidence. 
The  will  of  Samuel  Brown  is  filed  with  the  bill;  the  second  clause  in  it  is  as 
follows:  "It  is  my  will  and  desire  that  all  my  estate,  both  real  and  personal, 
(except  my  negroes,)  be  sold  by  my  executors  as  soon  after  my  death  as  shall 
be  conducive  to  the  interest  of  my  estate,  and  in  accordance  with  the  law  gov- 
erning  decedents*  estates."  The  third  clause  in  this  will  provided  "thit  the 
net  proceeds  of  the  sale  of  this  property,  real  and  personal,  be  equally  divided 
among  all  my  children  and  wife,  she  to  take  a  child^s  part."  Thompson  Mc< 
Callister  and  Andrew  Dameron  were  appointed  his  executors.  This  will  was 
dated  February  27, 1861,  but  a  codicil  was  added  to  it  April  27,  1861,  direct- 
ing that  his  real  estate  should  not  be  sold  in  less  than  five  years,  and  making 
some  other  provisions  for  his  wife,  and  providing  that  if  she  elects  to  take  un- 
der the  law,  and  not  under  this  will  and  codicil,  then  that  all  the  provisions 
for  her  in  the  will  and  codicil  shall  be  null  and  void.  This  will  and  codicil 
were  duly  admitted  to  probate  June,  1861,  in  the  county  court  of  Alleghany 
county,  Va.,  where  the  testator  then  lived  and  died.  At  the  November  term, 
1861,  of  said  court  the  widow  renounced  the  provisions  of  this  will  and  codi- 
cil, and  her  dower  was  assigned  her.  In  the  mean  time  the  executors  of  this 
will  had  qualified  as  such  at  the  June  term  of  such  court,  and  made  sale 
of  the  personal  property  of  the  testator.  These  executors  died, — one  in  1870i 
and  the  other  in  1882, — without  either  of  them  having  sold  the  real  estate  of 
Samuel  Brown,  the  testator;  which  real  estate  consisted  of  the  testator's  home 
farm  of  572^  acres  in  Alleghany  county,  Ya.,  a  tract  of  timber  land  in  said 
county,  and  a  tract  of  land  in  Fayette  county,  W.  Va.,  of  376  acres.  At  the 
May  term,  1882,  of  the  county  court  of  Alleghany  county,  Va.,  letters  of  ad- 
ministration de  bonis  non  with  the  will  annexed  were  granted  to  Robert  L. 
Parriah  on  the  estate  of  Samuel  Brown,  deceased.  No  one  ever  qualified  as  ex- 
ecutor of  Samuel  Brown,  or  as  his  administrator  with  the  will  annexed,  in 
West  Virginia,  where  this  tract  of  376  acres  was  situated.  But  on  October  1, 
1884.  this  will  of  Samuel  Brown  was  duly  admitted  to  probate  in  Fayette 
county,  W.  Va.,  and  on  the  7th  day  of  October,  1884,  Robert  L.  Parrish  was 
appointed  by  the  county  court  of  Fayette  county  as  administrator  de  bonis 
non  with  the  will  annexed  of  Samuel  Brown,  and  duly  qualified  as  such.  In 
the  mean  time,  after  the  death  of  Thompson  McCallister,  one  of  the  execu- 
tors, but  before  the  death  of  the  other  executor,  Andrew  Dameron,  the  widow, 
and  all  the  devisees  and  legatees  of  Samuel  Brown,  on  March  6,  1884,  entered 
into  a  written  agreement  under  seal,  one  of  the  provisions  of  which  was  as 
follows:  "The  said  Sarah  W.  Brown,  widow  as  aforesaid,  doth  hereby  further 
agree  that  whenever  a  majority  of  the  parties  interested  in  said  estate  shall 
deem  it  advisable  to  make  sale  of  said  real  estate,  as  provided  in  testator's 
will,  then  the  whole  estate  shall  be  sold  together,  including  that  portion  thereof 
which  has  heretofore  been  assigned  to  said  widow  as  and  for  her  dower  therein, 
and  the  said  widow  is  to  take  in  lieu  thereof  a  commutation  in  cash,  or  to  re^ 
ceive  the  interest  on  one-third  of  the  aggregate  of  sales  of  such  realty  an- 
iiually,  whichever  she  may  prefer  and  elect."  Of  the  persons  owning  the 
original  shares  of  this  estate,  seven  out  of  the  nine,  about  June  16,  1883,  in 
pursuance  of  this  agreement,  gave  Robert  L.  Parrish,  who  in  the  mean  time 
had  qualified  as  administrator  de  bonis  non  with  the  will  annexed  of  Samuel 
Brown,  in  the  county  court  of  Alleghany  county,  written  notice  to  sell  all  the 
lands  of  which  Samuel  Brown  died  seized  as  soon  as  practicable.  Among  the 
parties  so  giving  this  notice  were  all  the  plaintiffs  in  this  chancery  suit.  The 
notice  signed  by  them  was  thus  worded:  "CoviNaTON,  Alleghany  County, 
Va.  To  R.  L.  Parrish,  Adm'r  of  Samuel  JBroton,  Deceased.  June  16, 1883. 
We,  the  undersigned  heirs  at  law  and  devisees  of  Samuel  Brown,  deceased, 
son  of  James  Brown,  hereby  request  you  to  make  sale  at  the  earliest  prac* 
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ticable  day  of  the  lands  belonging  to  the  estate  of  said  Samuel  Brown,  de- 
ceased." In  obedience  to  this  request,  Robert  L.  Farrish,  administrator  de 
bonis  non  with  the  will  annexed  of  Samuel  Brown,  after  advertising  for  30 
days  by  handbills  extensively  circulated  and  posted,  and  also  in  the  Richmond 
Dispatch,  Stanton  Spectator,  Stanton  Vindicator,  and  Alleghany  Tribune,  ex- 
posed all  the  lands  of  the  testator  for  sale  by  public  auction,  in  front  of  the 
Mansion  House,  near  Caliaghan's,  in  Alleghany  county,  Ya.,  on  August  25. 
1883.  The  lands  so  adveitised  and  publicly  sold  were  the  tracts  of  land  before 
mentioned,  including  said  tract  of  land  in  Fayette  county,  W.  Va.  The  terms 
of  the  sale  were  one-third  of  the  purchase  money  in  hand,  and  th^  residue 
upon  a  credit  of  one  and  two  years,  in  equal  installments,  purchasers  to  ex- 
ecute bonds  with  approved  personal  security  bearing  interest  from  date;  and 
the  legal  title  to  be  retained  as  further  security  until  all  the  purchase  money 
was  paid.  At  this  sale  the  home  farm  was  purchased  by  Mrs.  Emma  V. 
Brown,  a  legatee  and  distributee,  wife  of  William  M.  Tyree,  at  the  price  of 
86,500.  The  timbered  tract  of  land  in  Alleghany  county,  Va.,  was  purchased 
by  one  Huddleston,  for  8760;  and  the  tract  of  land  in  Fayette  county,  W.  Va., 
was  purchased  by  the  defendants  in  this  suit,  William  M.  Tyree  and  others, 
for  81.128;  and  the  terms  of  sale  were  complied  with  by  all  the  purchasers. 
The  prices  obtained  were  the  full  and  fcur  value  of  the  several  parcels  of  land 
when  sold,  but  some  of  the  legatees  and  devisees  of  Samuel  Brown  were  dis- 
satisfied with  the  price  obtained  for  the  home  place;  but  all  were  perfectly 
satisfied  with  the  prices  obtained  for  the  other  two  tracts,  including  the 
Fayette  county,  W.  Va.,  tract,  purchased  by  William  M.  Tyree.  Among 
those  dissatisfied  with  the  price  obtained  for  the  home  farm  were  all  the  plain- 
tiffs in  the  present  suit;  and  they  threatened  to  bring  a  suit  to  set  aside  the 
sale  of  the  home  farm  to  one  of  the  legatees  and  devisees,  Emma  V.  Brown. 
Under  these  circumstances,  Robert  L.  Parrish,  administrator  de  bonis  non 
with  the  will  annexed  of  Samuel  Brown,  brought  a  suit  in  the  circuit.court 
of  Alleghany  county  against  all  the  plaintiffs  in  this  suit,  as  well  as  all  others 
interested  in  the  estate  of  Samuel  Brown,  asking  the  direction  of  the  court  as 
to  the  distribution  of  the  cash  payments  he  had  received  on  the  sale  of  these 
lands,  and  for  a  general  settlement  of  his  accounts  as  administrator  de  bonis 
non  with  the  will  annexed  of  Samuel  Brown. 

The  plaintiffs  in  the  suit  before  us  and  one  other  of  the  legatees  and  de- 
visees of  Samuel  Brown  filed  an  answer  and  cross-bill,  in  which  they  admit 
the  facts  above  stated,  but  say  that  when  they  signed  the  above  notice  dated 
June  16,  1883,  requesting  the  plaintiff  to  sell  the  lands  of  said  Samuel  Brown 
at  the  earliest  practicable  day,  they  did  so  with  the  understanding  that  the 
"home  farm"  should  be  divided  into  parcels  and  sold  in  that  way.  They  say 
they  believe  that  both  the  timber  tract  ol  land  in  Alleghany  county,  Va.,  and 
the  tract  of  land  in  Fayette  county  sold  for  a  sufficient  sum,  but  deny  that 
86,500  was  a  fair  price  for  the  home  farm,  and  that  William  M.  Brown,  who 
bought  the  land  for  his  wife,  Emma  V.  Brown,  one  of  the  devisees  and  lega- 
tees of  Samuel  Brown,  prevented  peraons  from  bidding  for  it  when  it  was  fii-st 
offered  in  parts  by  making  known  that  he  wished  to  buy  the  whole  farm,  and 
if  any  person  bid  for  a  part  of  it  when  it  was  offered  for  sale,  he  would  make 
him  give  for  it  more  than  it  was  worth,  and  thus  deterred  them  from  bidding, 
and  when  the  whole  farm  was  offered  together  he  was  the  only  bidder:  he  bid 
for  it  but  86,000,  and  would  have  bought  it  at  that  low  price  had  he  not  been 
told  by  Robert  L.  Parrish,  administrator,  that  if  he  did  not  increase  his  bid 
8500  he  would  take  the  farm  down,  and  not  sell.  The  respondents,  the  plain- 
tiffs in  the  suit  now  before  us,  say  that  immediately  after  the  sale  they  pro- 
tested earnestly  against  his  accepting  this  bid  of  86,500  for  the  home  farm, 
and  asked  him  to  reject  the  bid,  as  he  had  by  the  notice  given  a  right  to  do; 
and  they  insisted  the  land  was  worth  more,  and  would  bring  more  if  sold  in 
parcels:  but  he  refused  to  do  so  and  closed  the  sale.     They  say  it  was  worth 
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$8,000,  and  would  have  been  sold  a  few  years  before  to  one  Miller  for  that  price, 
but  Wlliiam  M.  Brown  was  chiefly  instrumental  in  defeating  this  sale  to  Miller. 
They  ask  that  this  sale  of  the  home  farm  to  Emma  V.  Brown  may  be  set 
aside  and  ^  resale  made.  In  this  suit  a  settlement  of  the  accounts  of  B.  L» 
Pairish,  administrator  de  bonis  non  with  the  will  annexed  of  Samuel  Brown» 
was  made,  and  among  the  items  he  wtts  charged  with  $376,  the  cash  payment 
of  William  M.  Tyree  for  this  Fayette  county,  W.  Va.,  land.  This  settle- 
tlement  was  excepted  to  by  the  plaintiffs  in  the  suit  before  us,  because  he  was 
charged  with  this  purchase  price  of  this  Fayette  county  land  receivoil  by  him, 
on  this  ground:  *'This  land  lies  in  West  Virginia,  and  as  the  will  of  Samuel 
Brown  had  never  been  admitted  to  probate  in  that  state,  and  no  one  ever 
having  qualified  there,  the  administrator  in  Virginia  had  n«  authority  to  sell 
lands  in  West  Virginia."  The  court,  on  September  24, 1884,  docreed—FirsL 
That  no  reason  is  shown  for  impeaching  the  sale  of  the  "home 'farm"  of 
Samuel  Brown,  deceased,  made  by  Bobert  L,  Parrish,  the  administrator  with 
the  will  annexed,  on  the  25t]i  day  of  August,  1883,  and  that  the  said  sale 
stand  Arm  and  stable.  Second.  That  the  cross-bill  of  Sarah  W.  Brown  and 
others  in  this  cause  be,  and  the  same  is  hereby,  dismissed,  and  timt  the  de* 
fendants  therein,  Emma  V.  and  William  M.  Brown,  recover  against  the  com- 
plainants in  said  cross^bill  their  costs  about  their  said  suit  expended.  Fifth. 
That  the  exception  of  Jacob  M.  Stone  and  wife  and  Millard  F.  Brown  to  the 
report  of  Master  Commissioner  Hobbs  is  not  well  taken,  the  court  being  of  the 
opinion  that  the  sale  of  the  Fayette  county  land  in  West  Virginia  by  B.  L.  Par- 
rish,  administrator,  is  legal  and  valid,  and  said  exception  is  therefore  overruled, 
and  said  report  of  Master  Commissioner  Hobbs  is  approved  and  confirmed . 
Seventh.  Bobert  L.  Parrish  is  hereby  appointed  a  special  commissioner,  and 
dothed  with  authority,  and  directed  as  such,  as  well  as  in  his  capacity  as  ad- 
ministrator as  aforesaid,  to  convey  with  special  warranty  to  the  several  pur- 
chasers the  lands  sold  by  him  belonging  to  said  estate  whenever  the  whole 
purchase  money  shall  have  been  paid. 

Shortly  afterwards,  as  before  stated,  B.  L.  Parrish  took  out  letters  of  ad- 
ministration on  the  estate  of  Samuel  Brown,  after  having  had  his  will  prop- 
erly probated  in  Fayette  county,  W.  Va.;  and  the  whole  of  the  purchase  for 
the  876-acre  tract  having  been  paid  to  him  by  the  defendant  in  the  suit  be- 
fore us,  William  M.  Tyree  executed  to  him  in  Alleghany  county,  Va.,  where 
William  M.  Tyree  then  was,  on  January  22, 1&85,  a  deed  for  this* tract  of  land, 
which  recited  briefly  the  above  facts,  so  far  as  they  related  to  this  tract  of  land 
and  his  right  to  convey  the  same,  and  concludes  thus:  "Now,  tliei-efore,  this 
deed  witnessetii  that  the  said  B.  L.  Parrish,  administrator  de  bonis  non  with 
the  will  annexed  of  Samuel  Brown,  deceased',  duly  qualified  in  the  county 
court  of  Alleghany  county,  Virginia,  and  also  in  the  county  court  of  Fayette 
county,  West  Va.,  and  also  special  commissioner  of  the  circuit  court  of  Alle- 
gliany  county,  Virginia,  in  the  causes  above  named,  party  of  the  first  part,  in 
considerationof  the  premises  and  of  one  dollar  to  him  in  hand  paid,  doth  hereby 
grant  and  convey  with  special  warranty  to  said  Wm.  M.  Tyree,  of  Fayette 
county,  in  West  Virginia,  party  of  the  second  p«irt,  the  tract  of  land  hereinbefore 
described  as  having  been  sold  to  him,  containing  three  hundred  and  seventy- 
six  acres,  be  the  same  more.  Or  less.  Witness  the  following  signature  and 
seal.  Bo.  L.  Parrisii.  [Seal.]  Adm'r  d.  6.  n.  c.  t.  a.  of  Samuel  Brown, 
dec'd,  and  Com'r  Cir.  CoHrt  of  Alleghany  Co.,  Va."  This  deed  was  acknowl- 
edged the  same  day,  January  22,  1885,  before  the  clerk  of  the  county  court  of 
Alleghany  county,  Va.,  for  recordation  in  the  county  court  clerk's  ofllce  of 
Fayette  county,  and  it  was  recorded  there  on  February  25,  1887.  But  one 
week  prior  to  the  execution  of  this  deed  in  Alleghany  county,  Va.,  to  William 
M.  Tyree,  the  plaintiffs  in  this  suit  had  issued  their  summons  in  chancery 
against  him  and  others,  as  before  stated.  This  summons  was  served  on 
William  M.  Tyree;  but  when,  the  record  does  not  show.  The  bDl  was  not 
v.Ss.E.no.lO — 56 
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filed  until  March  rules,  1885.  and  order  of  publication  against  all  the  defend- 
ants other  tlian  Tyree  was  awarded,  they  being  all  non-residents;  and  at 
April  rules  this  order  of  publication  was  completed,  and  the  cause  set  for 
hearing  as  to  all  the  defendants.  The  bill  states  the  facts  above  stated,  omit- 
ting the  fact  that  the  devisees  and  legatees  of  Samuel  Brown  or  his  widow 
had  entered  into  the  agreement  of  March  6,  1884,  whereby  it  was  agreed 
"that  whenever  a  majority  of  the  parties  interested  in  the  estate  shall  deem 
it  advisable  to  make  sale  of  said  real  estate  as  provided  in  the  testator's  will, 
the  whole  should  be  sold  together,  including  the  widow^s  dower/'  and  that, 
in  pursuance  of  this  agreement,  seven-ninths  of  those  so  interested,  including 
all  the  plaintiffs  in  this  suit,  subsequently,  on  June  16,  1883,  gave  a  written 
notice  to  R.  L.  Parrish,  the  then  administrator  of  Samuel  Brown,  to  make 
sale  of  all  the  lands  of  the  estate  at  the  earliest  practicable  day. 

The  proceedings,  too,  of  said  chancery  eatise  in  Alleghany  county  are  stated 
in  the  bill  very  indefinitely  and  briefly.  The  above  statement  of  thera  is  made 
from  the  record  of  this  suit  filed  as  an  exhibit  with  the  answer  of  William  W. 
Tyree  to  this  bill.  But  in  addition  and  contradiction  to  the  above  facts  this 
bill  alleges  the  bill  also  failed  to  state  when  and  where  the  deed  was  executed 
by  R.  L.  Parrish,  administrator  and  special  commissioner,  to  William  M.  Tyree, 
or,  indeed,  €o  make  any  direct  allegations  about  the  deed  further  than  are  to 
be  inferred  from  pai-ts  of  the  bill  hereinafter  quoted:  "Mr.  Parrish,  Uie  ad- 
ministrator, had  never  seen  the  Fayette  lands,  nor  did  he  know  anything  about 
their  condition  or  value.  None  of  the  heiis  whoweie  present  at  the  sale  bad 
ever  been  on  the  land,  nor  had  they  any  knowledge  of  its  value  or  condition. 
When  this  land  was  put  up  Mr.  Parrisli  asked  William  M.  Tyree,  who  lives 
in  Fayette  county,  W.  Va.,  and  knew  the  land  weU,  [owning  lands  adjoin- 
ing it,]  and  who  came  to  the  said  sale  for  the  purpose  of  bidding  on  this  land, 
about  its  value,  and  Mr.  Tyree  said  that  the  land  was  worth  about  $3.00  per 
acre,  and  that  he  would  give  that  for  it.  There  being  no  other  bidders  pi'es- 
ent  the  land  was  sold  to  Mr.  Tyree  at  that  price  without  objection  from  the 
heirs;  they  believing  at  the  time  that  $3.00  per  acre^as  somewhere  in  the 
neighborhood  of  its  value,  and  they  knew  no  better  for  some  time  afterwards." 
Further,  complainants  charge  and  believe  that  at  this  time  William  M.  Tyree 
had  made  a  conditional  sale  of  this  very  land  at  $10  per  acre;  and  they  also  in 
this  bill  say:  "They  charge  and  believe  that  Wm.  M.  Tyree  kept  persons 
away  from  the  sale  of  this  land  made  on  the  25th  of  August,  1883,  who  knew 
of  its  value,  and  who  would  have  paid  more  for  it  than  he  did."  And  this 
bill  fuHher  alleges  "that  upon  the  very  day  Robert  L.  Parrish  qualified  a^  ad- 
ministrator de  bonis  non  with  the  wili  annexed  of  Samuel  Brown,  deceased, 
a  responsible  party  offered  him  $3,000  for  the  Fa^^ette  county  lands,  and  an- 
nounced his  ability  and  willingness  to  comply  with  the  terms  upon  which  the 
lands  in  Virginia  had  been  sold;  but  Mr.  Parrish  refused  this  offer,  still  hold- 
ing that  the  former  sale  to  Tyree  was  a  valid  and  legal  sale."  The  prayer  of 
this  bill  is  "that  your  honor  will  set  aside  and  annul  the  sale  and  deed  made 
of  Fayette  county  lands  belonging  to  the  estate  of  Samuel  Brown  on  the  25th 
day.  of  August,  1883,  at  which  sale  Wm.  M.  Tyree  became  the  purchaser, 
and  that  you  will  direct  a  resale  of  the  same,**^  and  for  general  relief.  A  de- 
murrer to  this  bill  was  filed  by  William  M;  Tyree,  and  issue  joined  on  it;  but 
the  court  never  acted  upon  it.  William  M.  Tyree  offered  to  file  a  bill  in  bar 
to  this  bill.  The  filing  of  it  was  objected  to,  and  he  withdrew  it,  and  filed  an 
answer,  which  states  the  facts  of  the  case  as  above  stated,  and  established 
them  by  exhibits  filed  with  his  answer;  and  in  reference  to  the  additions  to 
the  facts  in  the  case  as  above  stated  he  replied  to  the  additional  facts  and 
charges  in  the  bill  above  stated  as  follows:  "He  denies  that  none  of  the  heirs 
who  v/ere  present  at  the  public  sale  had  ever  been  on  the  Fayette  county  land, 
nor  had  any  knowledge  of  its  value  or  condition,"  as  alleged  in  the  bill,  hut 
he  says,  on  the  contrary,  one  of  the  heirs,  William  M.  Brown,  had  just  a  few 
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days  previous  to  the  sale  been  over  the  land;  had  seen  its  location  and  sur- 
roundings, and  WHS  soliciting  biddera  fur  it;  making  inquiries  of  its  value; 
and  he  was  present  at  the  sale»  and  expressed  himself  fully  satisfied;  declar- 
ing that  the  land  had  brought  all  that  he  expected  it  would  sell  for.  In  this 
answer  this  defendant  denies  that  Robert  L.  Parrish  made  any  inquliy  of  him 
as  to  the  value  of  the  land,  or  that  the  plaintiffs  knew  nothing  of  its  value. 
He  denies  that  he  had  made  any  conditional  sale  or  any  kind  of  saJe  of  tjjis 
land  at  $10  per  acre,  or  at  any  price,  at  the  time  he  purchased  it  from  Par- 
rish, administrator  as  aforesaid:  that  he  did  not  make  any  sale  of  this  land 
till  August,  1884,  one  year  after,  and  this  last  sale  was  not  closed  till  Decem- 
ber, 1884.  Defendant  alleges  that  he  paid  a  fair  and  adequate  price  for  this 
land;  and  as  an  evidence  of  this  defendant  says  that  in  February,  1884,  he 
purchased  from  Joseph  Piercy  a  tract  of  600  acres  adjoining  this  37(5  acres, 
whicli  is  equally  as  valuable,  if  not  move  so,  at  private  sale  for  two  dollars 
and  fifty  cents  per  acre.  And  he  further  saj^s:  ''Defendant  is  not  advised 
as  to  the  truth  of  the  allegation  that  said  Parrish  was  offered  $3,000  for  this 
land ;  but  if  the  allegation  be  true,  the  said  Parrish  properly  refused  to  sell 
again  what  he  had  already  sold  to  this  defendant,  which  sale,  as  appears  from 
the  bill,  had  already  been  adjudged  valid  by  the  said  circuit  court  of  Alleghany 
county,  Ya.;  and  defendant  positively  denies  that  he  kept  persons  away  from 
the  sale,  who  knew  of  its  value,  and  who  would  have  paid  more  for  the  land 
than  he  did;  but,  on  the  contrary,  the  defendant  in  no  manner  did  anything 
to  decry  or  injure  the  sale,  or  prevent  any  person  from  bidding  thereat. "  Tiiis 
answer  denies  that  the  circumstances  under  which  the  purchase  of  this  Fay- 
ette County  land  at  the  public  sale  are  correctly  stated  in  the  bill.  He  states 
in  detail  the  circumstances  under  which  he  purchased  this  land.  I  do  not 
deem  it  here  necessary  to  state  them  further  than  what  has  been  done,  as  tliey 
are  not  evidence  for  the  defendant,  except  so  far  as  proven  by  the  exhibits  filed 
with  the  answer,  and  to  that  extent  they  have  been  stated,  but  it  is  proper 
to  say  that  there  is  nothing  whatever  which  is  thera  stilted  which  in  any  way 
shows  any  unfairness  of  any  sort  on  the  part  of  the  defendant  William  M. 
Tyree  in  the  purchase  of  this  land.  If  there  had  been,  it  would  be  evidence 
against  him;  but  as  no  such  statements  are  made,  I  deem  it  useless  to  state 
them  in  detail.  The  defendant,  by  not' denying  the  statement  in  tlie  bill,  ad- 
mits that  this  Fayette  county  land  adjoins  the  home  farm  of  William  M.  Tyree, 
and  that  Robert  L.  Parrish  never  had  been  upon  the  land. 

There  is  a  further  allegation  that  previous  to  the  institution  of  this  suit  the 
plaintiffs  sold  and  assigned  all  their  interest  in  the  matter  in  controversy  to 
A.  Middleburg,  and  he  was  allowed  to  use  their  names  in  this  suit,  and  they 
were  to  be  paid  in  the  proper  time  stipulated,  if  Middleburg  succeeded  in  this 
suit;  and  it  alleges  facts  in  reference  to  Middleburg  which,  if  true,  would  re- 
flect much  on  his  honor;  but  as  there  is  no  proof  of  any  of  these  allegations, 
all  that  is  said  about  him  need  not  be  stated,  as  it  must  aQ  be  disregarded. 
To  this  answer  these  exceptions  were  filed:  ^ First.  The  within  answer  is 
excepted  to  by  the  plaintiffs  in  so  far  as  it  attempts  to  set  up  the  suit  in  Vir- 
ginia therein  mentioned, '  and  the  decree  in  said  suit,  as  a  defense  to  this  suit, 
because  the  courts  of  Virginia  have  no  jurisdiction  to  decree  or  authorize  the 
sale  and  transfer  of  lands  in  this  state,  or  the  title  thereto.'  "  *^ Second.  And 
said  answer  is  also  excepted  to  in  so  far  as  it  sets  up  the  sale  by  K.  L.  Par- 
rish, administrator,  etc.,  before  his  qualification  in  this  state,  or  the  deed  by 
him  mentioned  in  said  answer,  and  made  since  this  suit  was  brought,  as  a  de- 
fense to  this  suit.  Third.  They  also  except  to  said  answer  iii  so  far  as  X  al,- 
tempts  to  set  up  the  alleged  action  of  A.  Middleburg  in  the  premises  as  a  de- 
fense to  this  suit."  Tlie  plaintiff  replied  generally  to  this  answer  when 
these  exceptions  were  overruled  by  the  court.  No  answer  was  filed  by  any  of 
the  other  defendants,  all  of  whom  were  non-residents,  against  whom  order  ot 
publication  had  been  made  and  executed.     On  May  28,  1886,  this  final  decree 


Digitized  by 


Google 


884  SOUTHEASTERN  REPORTER.  [W.Va. 

was  entered:  "This  day  came  the  defendant  Wm,  M.  Tyree,  and  by  leave  of 
the  court  withdrew  his  plea  filed  in  this  cause  at  a  former  term  of  this  court, 
and  tendered  his  separate  answer  to  the  bill,  which  is  ordered  to  be  filed;  and 
thereupon  the  complainants  filed  their  exception  to  said  answer,  which  excep- 
tions were  argued  by  counsel;  and  the  court,  being  of  oprnioh  tlat  the  suit  in 
Alleghany  county  circuit  court,  state  of  Virginia,  mentioned  in  the  answer, 
and  the  qualification  of  B.  L.  Parnsh  as  administrator  d»  6.  n.  a.  t.  a.  of  Sam- 
uel Brown,  deceased,  in  this  state,  and  the  deed  made  by  him  hs  such  to  de- 
fendant Tyree,  were  sutficient  to  validate  and  make  good  the  sale  and  convey- 
ance to  the  defendant  Wm.  M.  Tyree,  of  the  land  in  Fayette  county,  West 
Ya.,  mentioned  in  the  bill,  doth  overrule  said  exceptions  Kos.  one  and  two; 
and  thereupon  the  plaintiffs,  without  waiving  any  right  or  benefit  by  reason 
of  said  exceptions,  doth  reply  generally  to  said  answer;  and  this  cause  com- 
ing on  to  be  further  heard  upon  the  bill  and  exhibits  herewith  filed,  and  the 
answer  aforesaid^  and  the  exhibits  therewith,  and  general  replication  to  said, 
answer,  was  argued  by  counsel,  upon  consideration  whereof  the  court  being 
of  the  opinion  that  the  plaintiffs  are  not  entitled  to  the  relief  prayed  for,  it  is 
adjudged,  ordered,  and  decreed  that  the  bill  be,  and  the  same  is  hereby  dis* 
missed/'  From  this  decree  the  plaintiffs  have  obtained  an  appeal* 
/.  F.  Broton,  for  appellants.    /.  M,  Payne,  for  appellees. 

Green,  J.,  {after  stating  the  facts  as  above.)  The  counsel  for  the  appellants 
insist  that  this  cause  should  be  decided  upon  tliecaseas  it  was  when  the  sum- 
mons in  this  cause  was  issued,  January  18, 1885,  and  that  the  rights  of  no 
parties  to  this  cause  could  be  varied  by  the  fact  that  Robert  L.  Parrish,  the 
administrator  de  bonis  nan  with  the  will  annexed  of  Samud  Brown,  deceased, 
who  had  qualified  as  such  in  this  state,  and  can  in  no  manner  be  modified  by 
the  fact  that  one  week  afterwards,  on  January  22, 1885,  Eobert  L.  Farrish  con- 
veyed the  876-acre  tract  lying  in  Fayette  county.  W  Ya.,  to  the  defendant 
William  M.  Tyree  by  a  deed  which  was  duly  recorded  afterwards;  that  this 
conveyance  was  made  pendente  lite,  and  therefore  cannot  affect  the  rights  of 
any  of  the  parties  to  this  suit.  This  position  cannot  be  sustained,  for,  so  far 
as  is  shown  by  this  record,  this  deed  of  the  land,  the  subject  of  controversy, 
wiis  not  made  pendente  lite.  The  law  is  thus  stated  by  Judge  Green  in 
Neioman  v.  Chapman,  2  Rand,  93:  "The  necessity  of  the  doctrine  of  lis 
pendens  is  so  obvious  that  there  was  no  occasion  to  resort  to  the  presumption 
that  the  purchaser  had  notice,  or  by  inquiry  might  have  had  notice,  of  the 
pendency  of  the  suit,  to  justify  the  existence  of  the  rule.  In  fact,  it  applied 
in  cases  in  which  there  was  a  physical  impossibility  that  the  purchaser  could 
know,  with  any  possible  diligence  on  his  part,  of  the  existence  of  the  suit,  un- 
less all  contracts  were  made  in  the  office  from  which  the  writ  issued,  and  on 
the  last  moment.of  the  day;  for  at  common  law  the  suit  was  pending  from 
the  first  moment  of  the  day  on  which  it  was  issued  and  bore  teste;  and  a  pur- 
chaser on  or  after  that  day  held  the  propei-ty  subject  to  the  execution  upon  the 
judgment  in  that  suit,  as  the  defendant  would  have  held  it  if  no  alienation 
had  been  made.  The  court  of  chancery  adopted  the  rule,  in  analogy  to  the 
common  law,  but  relaxed  in  some  degree  the  severity  of  the  common  law ;  for 
no  lis  pendens  existed  till  the  service  of  the  subpoena,  and  bill  filed,  but  it  ex- 
isted from  the  service  of  the  subpoena,  although  the  bill  was  not  filed  until 
long  after.  So  that  a  purchaser  after  the  service  of  the  subpoena,  and  before 
the  bill  was  filed,  would,  ^fter  the  filing  of  the  bill,  be  deemed  to  be  a  lite  pen- 
dente purchaser,  and  as  such  be  bound  by  the  proceedings  in  the  suit,  although 
the  subpoena  gave  him  no  information  bs  to  the  subject  of  the  suit.  A  sub- 
poena might  be  served  the  very  day  on  which  it  was  sued  out,  and  there  is  an 
instance  in  the  English  books  of  a  purchaser  who  purchased  on  the  day  the 
subpoena  was  served,  without  actual  notice^  and  who  lost  his  purchase  by  force 
of  this  rule  of  law." 
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The  law  as  thus  slated  was  acted  upon  bj  this  court  in  Harmon  v.  Byram'a 
Adm'r,  11  W.  Va.  511.  The  first  point  in  the  syllabus  of  that  case  is:  "A 
subpoena  served  is  not  a  sufficient  lis  pendens^  but  when  the  bill  is  filed  the 
lU pendens  relates  back  to  the  service  of  the  subpoena."  As  the  bill  in  this 
case  was  filed  at  the  March  rules,  1885,  the  lis  pendens  relates  back,  not  to 
the  15th  of  January,  1885,  the  day  the  summons  was  issued,  but  to  the  day 
it  was  served.  Kow,  the  appellants,  who  rely  here,  as  they  did  in  tiie  court 
below  that  this  deed  to  William  M.  Tyree  of  the  tract  of  land  of  376  acres  in 
Fayette  county,  W.  Va.,came  within  the  rule  of  lis  pendens,  must  sliow  that 
this  summons  was  served  on  some  party  to  the  suit  prior  to  the  making  of 
this  deed.  The  burden  of  showing  tiiis  is  on  the  plaintiffs  below,  (the  appel- 
lants.) In  the  record  before  us  they  not  only  fail  to  do  so,  but  it  goes  very 
far  to  show  that  it  is  not  true  that  this  summons  in  this  cause  was  served  on 
any  of  the  defendants  prior  to  or  on  the  22d  of  January,  1882.  The  record 
shows  that  it  never  was  served  on  any  other  defendant  except  William  M. 
Tyree.  All  the  others  were  non-residents,  and  were  proceeded  against  by 
'  oixler  of  publication,  and  never  did  in  any  answer  or  in  any  manner  appear  in 
this  cause.  It  is  true  that  the  record  shows  that  this  summons  was  served  on 
AVilliam  M.  Tyree,  and  while  the  court  below  knew  exactly  on  what  day  it 
was  served,  yet  the  plaintiffs  in  this  cause,  (the  appellants,)  in  having  the 
copy  of  the  record  made  otit,  content  themselves  with  the  certificate  of  the 
ckn-k  that  the  summons  was  issued  on  January  15, 1885,  and  that  it  was  duly 
executed  on  William  M.  Tyree,  the  only  home  defendant;  but  there  is  no  state- 
ment as  to  when  it  was  served,  though  the  return  of  the  summon^  that  it 
was  served  on  William  M.  Tyree,  which  was  what  the  clerk  based  this  certifi- 
cate on,  showed  the  day  it  was  served;  yet  the  clerk  fails  to  certify  on  what 
day  it  was  served, — the  plaintiffs*  counsel,  who  had  this  record  copied,  doubt- 
less regarding  it  as  unimportant  to  state  the  day,  as  it  was  subsequent  to 
January  22, 1885.  and  unless  he  could  claim  that  the  suit  was,  so  far  as  this 
rule  of  lis  pendens  was  concerned,  related  back  to  the  issuing  of  the  summons, 
the  exact  date  it  was  served  he  regarded  as  immateriaL  That  he  cannot  claim 
the  lis  pendens  as  relating  back  to  the  issuing  of  the  summons,  but  only  to 
the  time  of  the  service  of  the  summons,  we  have  shown.  This  failure  of  the 
plaintiffs,  when  it  was  so  easy  for  them,  in  having  made  out  this  record,  to 
show  when  the  summons  was  served  on  William  M.  Tyree  is,  it  seems  to  me, 
strong  evidence  to  show  that  it  was  after  January  22,  1885.  when  this  deed 
was  made,  as  well  as  his  failure  to  allege  in  his  bill  that  this  deed  was  exe- 
cuted after  the  summons  was  served  on  William  M.  Tyree.  And  I  further 
suppose  that  this  was  not  so  because,  as  the  defendant  was  in  Alleghany  county, 
Va.,  a  week  after  the  writ  was  issued,  as  shown 'by  this  deed  being  there  and 
then  executed  to  him,  it  is  highly  improbable  that  this  summons  had  been  then 
served.  The  court  below  in  its  decree  by  its  wording  shows  that  It  regarded 
the  making  of  this  deed  as  making  good  the  public  sale  of  this  land  to  William 
M.  Tyree.  and  the  inference  from  this  is  that  this  deed  wa9  not  made  after 
the  service  of  the  summons  on  him  in  this  cause.  But  I  regard  it  as  really 
unimportant  in  this  particular  case  whether  it  was  or  not,  because  this  public 
sale  to  William  M.  Tyree  of  this  tract  of  land  in  West  Virginia  was  made  un- 
der such  peculiar  circumstances  as  rendered  it  valid  and  binding  on  the  ap- 
pellants; and  this  sale  should  have  been  enforced  specifically  by  a  court  of 
equity,  even  if  the  law  should  be,  as  claimed  by  the  appellants'  counsel,  that 
the  general  rule  is  that  an  administrator  de  bonis  non  with  the  w^ill  annexed 
cannot  make  a  sale  of  real  estate  in  this  state  without  having  first  qualified 
in  this  state,  though  the  will  of  the  testator  authorized  a  sale  by  his  executors 
of  all  his  real  estate  wherever  situated.  I  propose  to  show  that  the  facts  in 
this  case  render  this  public  sale  valid,  even  though  when  it  was  made,  Robert 
L.  Parrish,  the  administrator,  etc.,  could  not,  if  the  facts  had  been  different, 
make  a  valid  sale  of  the  West  Virginia  lands.    It  is  recognized  as  law  that  if 
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the  owner  of  real  estate,  whether  he  has  the  legal  title  in  him  or  not,  pemiite 
such  real  estate  to  be  sold  in  his  presence  by  another  who  claims  to  be  the 
owner  of  the  land,  or  by  one  who  claims  that  he  has  full  authority  and  power 
to  dispose  of  the  same,  it  is  the  duty  of  the  true  owner  of  the  land  to  assert 
his  claim  then;  and  if  he  stands  by  and  permits  an  innocent  purchaser  to  buy 
such  land  from  such  person  claiminjr  to  have  full  power  to  dispose  of  it,  he 
will  be  estopped  thereafter  from  setting  up  any  claim  to  such  land,  because 
of  a  want  of  full  power  and  authority  on  the  part  of  the  person  selling  it  to 
make  good  title  thereto,  as  against  such  innocent  purch:iser,  by  his  acquiescence 
at  the  time  to  the  legality  of  such  sale  m;ide  in  his  presence.  And  whenever 
in  this  or  in  any  otlier  manner  such  owner  of  land  misleads  another  by  his 
conduct  or  words  into  the  belief  that  a  third  person  owns  certain  land,  or  pos- 
sesses full  power  and  authority  to  sell  it,  and  he  knows  that  such  conduct  or 
words  would  naturally  have  this  effect,  whether  he  intended  then  to  defraud 
such  purchaser  or  not,  he  will  not  only  be  estopped  from  claiming  against 
such  innocent  purchaser  this  land  because  in  fact  the  person  so  selling  it 
as  his  own,  or  as  having  full  power  and  authority  to  sell  it,  either  did  not' 
own  it,  or  had  no  power  or  authority  to  sell  it,  such  as  he  claimed,  but  the 
courts  of  equity  go  further,  and  would,  under  such  circumstances,  compel 
him  to  convey  such  land  to  such  innocent  purchaser;  otherwise  such  owner 
of  the  land  would  be  permitted  by  claiming  it  to  commit  a  fraud  on  such 
innocent  purchaser,  whose  title  or  right  does  not  depend  upon  the  authority 
or  title  to  sell  of  the  pereon  of  whom  he  purchased,  but  it  is  derived  from 
the  act^  of  the  real  owner,  precluding  him  from  disputing  what  he  had  in 
effect  asserted, — the  right  of  such  third  person  to  sell  this  land.  This  he 
would  not  be  allowed  to  do  to  the  prejudice  of  the  innocent  purchaser  whom 
he  had  so  misled.  See  Jowers  v.  Phelps,  33  Ark.  468;  Powers  v.  Harris,  68 
Ala.  409;  Lippmins  v.  McCanie,  30  La.  Ann.  1251;  Pence  v.  Arbuckle,  22 
Minn.  417;  Chapman  y,  Pingree,  67  Me.  198;  Eldridge  v.  Walker,  80  III. 
270;  Favill  v.  Roberts,  50  N.  Y.  222. 

This  last  case,  while  laying  down  the  law  of  estoppel  in  pais  no  stronger 
than  other  cases,  is  yet  so  pei-tinent  to  the  case  before  us  that  I  will  state  the 
facts  of  the  case,  as  it  is  stated  in  Jowers  v.  Phelps,  33  Ark.  468.  **Estopi>el8 
in  pais  depend  upon  facts  which  are  rarely  in  any  two  cases  precisely  the 
sauje.  The  principle  upon  which  they  are  applied  is  clear  and  we)l  dellned. 
A  party  who  by  his  acts,  declarations,  or  admissions,  or  by  failure  to  act  or 
speak  when  he'should  do  so,  either  designedly  or  with  willful  disregard  of  tlie 
rights  of  others,  induces  or  misleads  another  to  conduct  or  dealings  which  he 
could  not  have  entered  upon  but  for  this  misleading  influence,  will  not  be  al- 
lowed afterwards  to  come  in  and  assert  his  right  to  the  detriment  of  the  per- 
son misled.  This  would  be  a  fraud.  But  it  is  difficult  to  define  special  acts 
or  conducts  which  in  all  cases  would  amount  to  an  estoppel.  Generally  it  is 
said  that  if  the  owner  of  property,  with  a  full  knowledge  of  the  facts,  stands 
by  and  permits  it  to  be  sold  to  an  innoc  nt  purchaser  without  asserting  his 
claim,  he  will  be  estopped.  Althou;rh  this  w^ill  not  embrace  all  species  of  es- 
toppel in  pais,  which* may  be  as  diverse  as  the  nature  of  human  transactions, 
it  is,  so  far  as  it  goes,  about  as  safe  and  correct  a  rule  as  can  be  formulated. 
The  leading  idea  is  that  a  person  shall  not  do  or  omit  to  do  anything  with  re- 
gard to  his  rights  which,  if  taken  advantage  of  by  him,  would  work  a  fraud 
upon  another;  but  in  this,  as  in  all  other  cases  involving  fraud,  the  exact 
limits  and  boundaries  of  fraudulent  conduct  are  left  undefined,  to  be  applied 
by  the  chancellor  to  the  facts  before  him.  There  are  no  cases  which  seem  to 
require  the  equitable  owner  of  property  to  be  active  in  seeking  one  about  to 
take  the  legal  title,  for  the  purpose  of  advising  him  against  it.  He  must  see 
to  it  at  his  peril  that  some  mode  which  courts  of  equity  recognize  as  sufficient 
notice  of  his  equity  be  given  to  all  the  world,  or  that  such  particular  notice  be 
brought  home  to  the  purchaser  as  should  put  him  upon  it  until  inquiries  be 
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made,  upon  which  there  would  devolve  upon  him  the  further  duty  of  full, 
frank,  and  explici£  explanation.*  Men  are  not  required  to  be  clamorous  in 
asserting  their  rights,  or  to  be  active  in  seeking  others  about  to  deal  concern- 
ing them  in  order  to  prevent  anticipated  mischief.  To  stand  by  and  see  a 
sale  to  an  innocent  purchaser  would  be,  however,  a  breach  of  moral  duty, 
unless  the  owner  meant  to  abide  by  it."  This  defines  more  accurately  than  I 
iiave  seen  elsewhere  an  estoppel  in  pais  when  applied  to  the  sale  of  real  estate. 
The  case  of  Favill  v.  Roberts,  50  N.  Y.  222,  corresponds  more  nearly  in  its 
facts  to  the  case  before  us  than  any  other  I  have  seen.  The  syllabus  is : 
"When  a  will  gives  to  the  executor  no  authority  to  sell  the  testator's  real  es- 
tate, or  to  control  it,  but  with  the  knowledge  of  the  heirs  he  applies  to  the 
court,  and  obtains  an  order  authorizing  him  to  sell,  and  with  the  consent  and 
request  of  the  heirs  he  does  negotiate  a  sale,  receives  the  purchase  money, 
and  conveys  by  deed,  the  heirs  also  informing  the  purchaser  that  the  executor 
is  the  authorized  agent  to  make  the  sale,  the  purchaser  has  a  right  without 
further  inquiry  to  rely  on  the  truth  of  such  assurances,  and  the  heirs  are  es- 
topi)ed  from  disputing  them  or  thereafter  asserting  title  to  the  land  conveyed 
upon  the  ground  of  want  of  authority  in  the  executor.  And  when  the  pur- 
chaser has  paid  the  contract  price,  entered  into  possession,  and  made  valuable 
improvements  with  the  knowledge  of  the  heirs,  he  can  maintain  an  action 
iigainst  them  to  compel  them  to  execute  a  conveyance  to  him,  so  as  to  give 
him  a  valid  title."  The  court  says,  page  226:  "The  purchaser  was  under  no 
obligation  as  to  them  to  examine  the  will,  the  order,  or  the  papers  upon  which 
it  Wiis  founded.  There  was  nothing  to  excite  suspicion.  The  plaintiff  was 
the  purchaser  and  parted  with  his  money  in  good  faith.  If  the  appellants 
knew  that  the  order  was  invalid,  they  were  guilty  of  a  gross  fraud,  which  would 
be  successful  unless  they  are  estopped  from  disputing  the  assurances  given 
by  them  upon  which  the  plaintiff  acted  in  making  the  purchase  and  parting 
with  his  money.  Under  thase  circumstances  they  are  estopped.  Storrs  v. 
Ba7'ker,  6  Johns.  Ch.  166;  Higinhotham  v.  Burnet,  5  Johns.  Ch.  184.  But 
suppose,  what  is  more  probable,  that  they  were  ignorant  of  the  invalidity  of 
the  order  of  the  court,  and  really  believed  it  conferred  power  on  Lewis  to  sell 
and  convey  their  interest  in  the  land;  this  will  not  aid  the  appellants.  We 
have  already  seen  the  plaintiff  had  the  right  to  assume  that  they  were  ac- 
quainted with  their  own  title,  and  with  the  extent  of  the  authority  of  Lewis 
to  dispose  of  their  interest  in  the  land,  and  to  act  upon  such  assumption. 
See  Storrs  v.  Barker,  6  Johns.  Ch.  166.  The  counsel  for  the  appellants  iijsist 
that  a  party  is  not  estopped  by  his  assurances  as  to  the  law.  But  the  assur- 
ances of  the  appellants  were  not  confined  to  this;  their  correctness  depemled 
much  more  upon  facts  than  upon  legal  conclusions.  To  determine  whether 
Lewis  was  authorized  by  the  order  to  make  the  sale,  a  knowledge  of  the  con- 
tents of  the  will  was  necessary,  and  of  the  proceedings  procuring  the  order. 
Of  these  the  plaintiff  was  ignorant,  but  the  appellants  were  presumed  to 
know.  These  might  have  been  such  as  to  make  the  order  valid;  and  the  plain- 
tiff had  a  right  to  act  upon  the  assurances  of  the  appellants  to  that  effect,  and 
having  so  acted,  paid  his  money,  entered  into  possession,  made  valuable  im- 
provements with  their  knowledge,  equity  will  estop  them  from  asserting  title 
to  the  land  upon  the  ground  of  want  of  authority  in  Lewis  to  make  the  sale. 
But  this  is  an  action  of  the  plaintiff  to  compel  them  to  execute  a  conveyance 
to  the  plaintiff,  so  as  to  give  him  a  valid  title  of  record.  The  proof  of  the  facts 
estopping  the  appellants  depends  upon  the  testimony  of  witnesses  which  may 
be  lost  by  their  death.  Under  such  circumstances,  an  action  in  equity  will  be 
sustained  to  remove  the  cloud  and  perfect  and  quiet  the  title.  Wood  v.  Seely, 
32N.  Y.  105." 

The  facts  in  this  case  which  estopped  the  appellants  from  objecting  to  the 
Side  of  the  876  acres  of  land  by  Parrish,  on  the  ground  that  he  had  not  quali- 
fied as  administrator  d.  6.  n.  c.  t.  a.  in  West  Virginia,  are  as  follows:    They 
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and  all  the  other  devisees  and  legatees  of  Samuel  Brown  had,  on  March  6, 
1874,  together  with  the  widow  of  8arauel  Brown,  entered  into  an  agreement, 
given  in  full  in  the  statement  of  this  case,  that  whenever  a  majority  of  the 
parties  interested  in  tlie  estate  of  Samuel  Brown  (and  they  were,  by  his  will, 
being  his  children,  all  equally  interested,  except  the  widow,  with  whom  they 
had  compromised  by  this  agreement)  should  deem  it  advisable  to  make  sale  of 
all  his  real  estate  as  provided  by  his  will,  (which  was  by  a  sale  by  his  execu- 
tors,) the  whole  of  it  should  be  sold,  including  the  dower  interest  of  his  widow, 
she  being  entitled  to  a  commutation  for  her  dower  out  of  the  proceeds  of  the 
sale.  Persons  owning  seven  out  of  nine  of  these  equal  interests,  together  with 
the  widow,  had  on  or  about  June  16, 1883,  requested  in  writing  Robert  L.  Par- 
rish,  who  had  qualified  as  the  administrator  (^  bonis  non  of  Samuel  Brown  in 
Virginia,  to  seii  at  the  earliest  practical  period  all  the  lands  belonging  to  the 
estate  of  Samuel  Brown,  deceased.  It  is  of  course  to  be  presumed  that  they 
then  knew  that  neither  he  nor  any  one  else  had  qualified  as  the  peraonal  repre- 
sentative of  Samuel  Brown,  deceased,  in  West  Virginia.  This  presumption 
arises,  not  simply  because  every  one  is  presumed  to  know  wliat  relates  to  tlie 
title  to  liis  own  land, — as  was  done  in  this  New  York  case, — but  upon  the 
fact  that  it  would  seem  impossible  that  they  should  be  ignorant  of  the  quali- 
fication of  any  one  in  West  Virginia  on  their  father's  estate,  as  he  owned 
nothing  in  this  state  but  this  single  tract  of  land  of  376  acres  in  Fayette 
county,  and  no  one  could  qualify  there  as  his  representative  with  any  other 
view  or  purpose  than  to  sell  this  land,  which  really  belonged  to  them,  the  chil- 
dren of  the  testator;  and  their  previous  evident  agreemi>nt  with  reference  to 
the  sale  of  all  his  real  estate  shows  that  they  were  attending  to  and  looking 
after  the  sale  of  this  real  estate.  Knowing  all  the  facts,  they  gave  this  writ- 
ten direction  to  the  administrator  de  honU  non  in  Virginia  to  sell  these  lands 
at  the  earliest  practiciible  period.  This  direction  was  signed  by  all  the  plain- 
tiffs in  this  chancery  suit, as  well  as  by  nearly  all  the  other  children  of  Samuel 
Brown,  as  well  as  his  widow.  The  plaintiffs  signed  these  written  directions. 
June  16, 1883,  Robert  L.  Parrish,  administrator  with  the  will  annexed  of  Sam- 
uel Brown,  deceased,  in  accordance  with  this  request  advertised  all  the  lands  of 
Samuel  Brown,  deceased, extensively  by  hand-bills  and  in  various  newspapers, 
at  public  auction  at  Cailaghan*8  station  on  the  Chesapeake  &  Ohio  Railroad. 
This  advertisement  was  signed  by  him  as  administrator  c^e  bonis  non  with  the 
will  annexed  of  Samuel  Brown,  deceased,  but  it  did  not  state  where  he  had 
qualified, — whether  in  Virginia  or  West  Virginia,  or  whether  in  both  of  these 
states.  The  lands  advertised  consisted  of  the  "home  place"  and  one  other 
tract  of  land  in  Alleghany  county,  Va.,  and  this  tract  of  376  acres  in  Fayette 
cou  nty,  W.  Va.  The  widow,  the  plaintiffs  in  this  suit,  and  at  least  two  others 
of  her  children,  devisees  and  legatees  of  Samuel  Brown,  deceased,  as  appears 
from  the  bill  in  this  cause,  the  proceedings  in  the  chancery  suit  in  the  circuit 
court  of  Alleghany,  referred  to  in  the  bill,  were  present  at  this  sale.  Though 
most  of  the  family  were  personally  present  at  this  public  sale,  and  taking  a 
deep  interest,  all  of  them.  Including  the  plaintiffs,  saw  this  tract  of  land  of 
876  acres  lying  in  Fayette  county,  W.  Va.,  sold  by  their  direction  by  Rob- 
ert L.  Parrish,  administrator  de  bonis  non  with  the  will  annexed  of  Samut4 
Brown,  deceased,  at  public  auction  to  William  M.  Tyree,  a  resident  of  Fayette 
county,  W.  Va.,  for  81,128,  its  fair  market  value  then;  and  saw  him  comply 
with  the  terms  of  sale,  at  once  paying  down  to  Robert  L.  Parrish,  the  arlmin- 
istrator,  one-third  of  the  purchase  money,  and  execute  his  bonds  to  Robert 
L.  Parrish,  the  administrator  de  bonis  non  with  will  annexed  of  Samuel  Brown, 
deceased,  payable  in  one  or  two  years,  with  interest  from  date,  and  give  good 
personal  security  for  these  deferred  payments  on  this  land;  and  none  of  thorn 
intimated  that  he  had  not  full  authority  to  sell  this  tract  of  land  in  Fayette 
county;  and,  while  some  of  the  parties  interested,  including  the* plaintiffs  in 
this  suit,  protested  against  the  home  place  being  sold  at  $6,500,  the  highest 
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bid  for  it,  and  threatened  to  bring  a  suit  to  have  this  sale  of  the  home  place 
set  aside,  claiming  that  it  was  worth  $8,000,  yet,  no  protest  or  dissent  to  tliis 
376  acres  being  CTied  down  to  William  M.  Tjree  at  the  price  he  bid  for  ic, 
was  made,  either  by  the  plaintiffs  in  this  suit,  or  any  one  else,  nor  was  any 
sort  of  objection  made  to  this  sale  to  William  M.  Tyree  by  the  plaintiffs  or  any 
one  else,  till  about  18  montlis  after  this  sale  when  two  of  the  plaintiffs  in 
this  suit  filed  an  exception  to  a  commissioner's  report  in  the  chancery  suit  in 
the  circuit  court  of  Allegliany  county,  Va.,  because  this  land  lay  in  West  Vir- 
ginia, and  the  will  of  Samuel  Brown  had  never  been  admitted  to  probate  in 
that  state,  and,  no  one  having  qualified  as  administrator  in  West  Virginia,  no 
one  had  authority  to  sell  this  tract  of  land  in  West  Virginia.  Though  these 
very  parties  and  the  other  plaintiffs  in  this  chancery  suit  now  before  us  had 
some  seven  months  before  filed  a  cross-bill  and  answer  in  this  suit  in  the  cir- 
cuit court  of  Alleghany  county,  Va.,  in  which  they  sought  to  set  aside  the 
sale  of  the  home  place  in  Alleghany  county,  Va.,  as  sold  at  ah  inadequate 
price,  they  made  no  sort  of  complaint  of  this  sale  of  the  Fayette  county  land 
in  West  Virginia  to  William  M.  Tyree.  But  they  state  at  this  public  sale  of 
this  land,  at  which  they  were  present,  "they  believe  that  this  Fayette  county 
land  had  sold  for  a  sufficient  sum,  **  and  made  no  statement  that  B.  L.  Parrish, 
administrator  de  bonis  non  with  the  will  annexed  of  Samuel  Brown,  deceased, 
was  not  fully  authorized  to  sell  the  same  at  this  sale. 

Now,  the  plaintiffs  in  this  chancery  suit  now  before  us  must  be  estopped 
from  ever  claiming  title  to  this  tract  of  land  in  Fayette  county  so  sold  by 
William  M.  Tyree,  administrator  with  the  will  annexed  of  Samuel  Brown, 
deceased,  at  public  auction  at  their  request,  and  in  their  presence,  of  which 
sale  they  made  no  complaint  for  more  than  a  year.  If  ever  there  was  a  case 
where  parties  should  on  the  principles  we  have  stated  be  estopped  from  now 
denying  the  authority  of  B.  L.  Parrish,  this  Virginia  administrator,  to  sell  this 
land,  surely  this  is  a  proper  case.  They  knew,  doubtless,  as  a  matter  of  fact, 
that  K.  L.  Parrish  had  never  qualified  as  the  personal  representative  of  their 
father,  Samuel  Brown,  deceased,  in  the  state  ot  West  Virginia,  and  they  would 
be  by  the  law  presumed  to  know  this.  The  purchaser,  William  M.  Tyree, 
makes  no  inquiry  upon  the  subject,  being  lulled  to  sleep  by  their  conduct. 
He  had  a  right  to  assume,  under  these  circumstances,  that  the  authority  of 
K.  L.  Parrish,  administrator  de  bonis  non  of  Samuel  Brown,  Was  unquestion- 
able as  it  was  unquestioned  to  sell  their  Fayette  county,  W.  Va.,  land  either 
by  his  having  qualified  in  West  Virginia  as  the  personal  representative  of 
i?amuel  Brown,  or  by  a  proper  power  of  attorney  executed  to  him  by  the  de- 
visees and  legatees  of  Samuel  Brown,  or  in  some  other  manner.  He  was 
publicly  proclaimed  as  having  this  authority  by  the  extensive  advertisement 
of  the  sale  of  this  land*  by  him  as  admi  nistrator  de  bonis  non  of  Samuel  Brown ; 
and  he  was  further  assured  of  it  by  this  sale  in  this  capacity  being  made  in 
the  presence  of  most  of  the  family,  and  especially  of  the  plaintiffs  in  this  suit, 
to  this  defendant,  William  M.  Tyree,  without  the  slightest  intimation  that  there 
was  any  defect  in  this  authority  to  make  this  sale  in  the  capacity  and  manner 
in  which  it  was  made.  He  paid  his  money  and  complied  with  the  terms  of 
the  sale,  and  it  would  be  a  fraud  on  him  to  permit  the  plaintiffs  in  this  suit 
to  be  allowed  to  set  it  aside  because  it  was  unauthorized.  If  they  had  any 
such  objections  to  this  sale,  they  were  bound  to  make  it  on  the  day  of  sah', 
and  before  an  innocent  purchaser  of  this  land -had  paid  his  money  for  the  cash 
payment,  and  given  security  for  tlie  deferred  payments.  When  li.  L.  Parrish 
subsequently  had  the  will  of  Samuel  Brown  admitted  to  probate  in  Fayette 
county,  W.  Va.,  and  qualified  as  the  administrator  de  bonis  non  of  S^imuel 
Brown,  he  properly  approved  this  sale;  and,  had  he  violated  his  faith,  and  ac- 
cepted a  higher  price  for  this  land,  offered  by  another  more  than  a  year  after 
the  sjile  to  William  M.  Tyree,  .as  the  appellants^  counsel  claims  he  ought  to 
have  done,  the  court  would  have  enjoined  hirn  from  so  doing,  and  compelled 
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him  to  convey  this  land  to  William  M.  Tvree  whenever  all  the  purchase  money 
due  was  paid  by  him.  Counsel,  both  for  the  appellants  and  appellees,  have 
discussed  these  questions  at  great  length:  '* First,  Could  Parrish,  by  virtu©  of 
his  appointment  and  qualification  in  Virginia,  sell  and  convey  lands  in  West 
Virginia?  Secondly,  Could  the  courts  of  Virginia,  by  confirming  such  a  sale 
of  West  Virginia  lands,  render  such  sale  valid,  and  by  its  commissioner  pass 
title  to  such  West  Virginia  land  ? "  Many  authorities  were  referred  to  by  both 
sides  on  these  questions.  I  have  not  examined  these,  because,  according  to 
the  views  above  expressed,  it  is  entirely  unnecessary  to  decide  them  in  this 
cause.  While  the  decree  of  the  circuit  court  of  May  28,  1886,  might  well  be 
criticised,  yet  there  is  nothing  in  it  prejudicial  to  the  appellants,  but  it  is  pre- 
judicial to  the  appellees,  obviously,  in  this:  that  while  it  dismissed  the  bill  of 
the  plaintiffs,  it  does  not  decree  that  they  should  pay  to  the  defendant  William 
M.  Tyree  his  costs  in  the  circuit  court  of  Fayette  county  expended,  as  it 
should  have  done.  In  this  respect  it  must  be  amended,  and  then  affirmed,  and 
the  appellees  must  recover  of  the  appellants  their  costs  in  this  court  expended 
and  $30  damages. 

Johnson*  P.  J.,  and  Snyder  and  Woods,  JJ.,  concurred, 

(99  N.  C.  93)  ^  "" 

Blount  o.  Guthrie. 
(Supreme  Court  of  North  Carolina,    March  19^  1888.) 

1.  Contracts— Parties^Discharoe  of  (Contractor— Notice  to  Subcoj^tbactob. 

Where  the  owner,  after  discharging  the  contractor  who  had  partially  completed 
a  house  under  his  contract,  employed  the  foreman  of  the  discharged  contractor  to 
take  charge  of  the  work,  and  the  house  was  completed  under  the  supervision  of  the 
same  architect,  without  any  notification  to  plaintiff,  a  suhcontraotor,  of  any  change, 
who  completed  his  contract  in  ignorance  of  such  change,  the  evidence  should  go  to 
the  iury  for  them  to  determine  whether,  from  the  conduct  of  the  parties,  and  under 
all  the  circumstances,  there  was  any  promise  on  the  part  of  the  owner  to  pay  plain- 
tiif  for  the  work  performed  and  materials  furnished  by  him. 

2.  Same. 

The  existence  of  a  written  contract  covering  the  whole  subiect-matter  betwoon 
the  owner  of  a  house  and  a  contractor  will  not  prevent  the  existence  of  an  implied 
promise,  on  the  part  of  the  owner,  to  pay  a  subcontractor,  employed  by  the  original 
contractor,  for  work  done  and  materials  furnished  by  him. 

Appeal  from  superior  court,  Durham  county;  J.  H.  Merkimon,  Judge. 

Action  by  Lewis  Blount  against  William  A.  Guthrie,  to  recover  the  sum  of 
8200  alleged  to  be  due  the  plaintiff  from  the  defendant  on  account  of  work 
and  labor  done  and  materials  furnished.  Judgment  was  given  for  plalntilf 
below,  and  defendant  appeals. 

W,  W.  Fuller,  for  appellee.  Graham  &  Ruffin  and  /,  W.  Hinsdale,  for  ap- 
pellant. 

Davis,  J.  Civil  action  originally  commenced  before  a  justice  of  the  peace 
for  the  county  of  Durham,  and  carried  by  appeal  to  the  superior  court  of  that 
county,  and  tried  before  Merrimon,  J.,  at  February  term,  1«88,  of  said  court. 
On  the  5th  of  August,  1886,  the  defendant  entered  into  a  written  contract 
with  one  Joseph  Kansley,  by  which  the  said  Ransley  was  to  build  for  him  a 
dwelling-house  in  the  town  of  Durham.  The  written  contract  and  specifica- 
tions are  set  out  in  full  in  the  record,  and  are  minutely  drawn  and  of  consid- 
erable length,  but  for  the  purposes  of  this  controversy,  it  is  only  necessary  to 
state  that  the  said  Ransley  was  to  complete  the  dwelling,  "to  the  full  and  en- 
tire satisfaction  of  the  architect, "  by  the  1st  day  of  November,  1886,  for  which 
the  defendant  was  to  pay  him  the  sum  of  $3,484,  as  follows: 

"When  the  foundations  are  complete  and  ready  for  framing,  .    •      $225 
When  the  entire  building  is  under  roof,  ...  700 

When  the  entire  building  is  plastered,      -  -  .  .       200 

When  the  entire  wood  work  is  completed*      •  •  •  1,000** 
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"And  the  final  payment  wlien  all  work  of  every  kind  is  completed,  and 
upon  a  written  acceptance  of  such  by  the  architect."  The  work  was  to  be 
done  "in  accordance  with  drawings  prepared  by  Byron  A.  Pugin,  arcliitect, 
tinder  his  superintendence  and  to  his  satisfaction  and  acceptance."  Among 
other  things  the  speciUcations  provided  for  gas  and  water-pipes.  The  plain- 
tiff testified  in  substance  that  he  was  engaged  in  plumbing  and  did  work  on 
defendant's  house,  for  hot  and  cold  water  and  gas,  and  furnished  the  materi^tl. 
The  work  was  begun  duiing  the  second  week  in  November,  and  finished  some 
time  in  December,  1886.  There  was  an  estimate  submitted  by  witness  and 
accepted  by  contractor  for  $226.  In  this  estimate  there  was  a  water-tank, 
which  was  taken  off  at  Mr.  Guthrie's  direction,  value  $25.  Witness  was  di- 
rected by  B.  A.  Pugin  to  make  the  connection  for  an  additional  gas-pipe  in 
dressing-room.  Pugin  was  defendant's  architect  and  agent,  and  looked  over 
and  saw  all  material,  and  gave  the  order.  Mr.  Guthrie  paid  for  the  extra  gas- 
pipe.  Joseph  Bansiey  was  the  contractor.  "Mr.  Pugin  went  up  there  in 
company  with  myself  and  workmen  and  pointed  out  every  position  where 
pipes.  etCt  were  to  be  placed.  Defendant  was  there  then  once  or  twice  dur- 
jingthe  work.  Eledid  not  tell  me  he  had  discharged  Kansley,  and  I  did  not 
know  it  till  my  conversation  with  Guthrie  in  last  of  December,  when  Work 
was  done.  Guthrie  directed  the  pipe  from  tank  to  boiler  to  be  stopped. 
These  directions  were  all  observed  by  me.  The  $200  has  not  been  paid. 
Made  demand  before  I  brought  this  suit."  Cross-examination:  "Made  the 
contract  with  Joseph  Kansley,  who  had  made  contract  with  defendant  to  but  Id 
this  house.  My  work  was  included  in  the  contract.  Don't  know  whether 
Ransley  had  made  the  contract  when  I  furnished  my  estimate.  [Estimate 
shown  witness,  which  he  says  is  correct.]  I  had  put  in  all  tlie  gas-pipe  be- 
fore I  ever  spoke  to  defendant  about  it.  It  was  not  defendant  who  first  or- 
dered me  to  put  in  the  extra  piece  of  gas-pipe;  it  was  Pugin.  For  that  piece 
of  pipe  I  have  been  paid  by  defendant.  The  water-tank  was  included  in  my 
estimate.  Before  the  contract  was  accepted,  contract  to  be  approved  by  Mr. 
Pugin.  I  told  Mr.  Pugin.  He  said  he  had  not  yet  seen  Mr.  Guthrie,  but  he 
thought  he  would  accept  my  estimate.  Puj^in,  defendant's  agent,  a.sked  me 
in  July  to  make  my  estimate  and  hand  it  to  liansley.  I  did  so."  Redirect: 
"Air.  Guthrie  paid  three  dollars  for  the  extra  pipe  after  lien  was  filed.  Most 
of  the  work  was  done  after  Ransley  quit.  '  Hill  was  Ransley 's  foreman. 
Guthrie  said  he  had  taken  the  contract  away  from  Ransley;  that  he  had  failed 
to  comply.  Witness  told  Guthrie  he  would  look  to  him  for  the  money. 
Guthrie  said  Ransley  had  been  gone  for  several  weeks."  T.  B.  Hill,  witness 
for  plaintiff,  testified:  "Don't  know  whether  it  was  November  or  December 
when  Ransley  left;  about  last  November,  I  think.  Am  satisfied  he  left  in  No- 
vember. Ransley  was  discharged  by  Mr.  Guthrie's  direction.  I  carried  him 
the  notice  from  Mr.  Guthrie.  I  then  took  charge.  Guthrie  hired  me  to  take 
charge  of  the  house  and  superintend  it.  Blount  at  that  time  had  not  finished 
his  work,  and  had  not  finished  it  at  the  time  I  completed  the  work.  While 
the  work  was  going  on,  Mr.  Guthrie  was  there.  Pugin  was  the  architect; 
gave  orders  for  changes,  etc.,  in  defendant's  name,  and  they  were  always 
made.  Defendant  made  some  little  chang<>s,  but  did  not  entirely  destroy 
Pugin's  orders.  Pugin  had  charge  of  the  work,  to  see  that  it  was  carried  oiit 
according  to  plans  and  specifications  in  the  case  of  Robert  Rollins  &  Go. 
Guthrie  said  he  had  never  authorized  Pugin  as  his  agent,  but  had  authorized 
me.  He  said  whatever  work  was  done  after  Ransley  left  he  was  responsible 
for,  for  be  had  assumed  the  work."  Cross-examined:  "Guthrie  discharged 
Ransley  for  being  drunk.  For  two  or  three  weeks  before  his  discharge  he 
was  not  sober.  On  Friday  night  I  carried  him  his  order.  I  think  plain- 
tiff was  nearly  through  before  Ransley  was  discharged."  Mr.  Wiggins,  wit- 
ness for  plaintiff,  testified:  "When  Robertson,  Floyd  &  Co.'s  suit  was  tried. 
Guthrie  said  he  was  responsible  for  all  work  after  he  discharged  Ransley." 
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Plaintiff  recalled:  "The  workman  from  Bichmond  was  under  me.  The  pipe 
that  Guthrie  stopped  was  the  first  water-pipe  put  In.  All  water-pipe  was 
put  in  after  13th  November.  ^7.08  done  before  18th  Kovember.  Guthrie 
was  there  and  saw  me  at  work,  and  did  not  notify  me."  Defendant  testi- 
fied: *'0n  5th  August,  1886,  made  a  contract  with  Joseph  Ransley.  I  was  to 
furnish  the  lot  and  the  old  house  that  stood  upon  it,  and  he  was  to  build  ttke 
a  house  for  $3,484,  to  be  finished  by  let  November,  according  to  plans  and 
specifications  by  Pugin.  Plumbing,  etc.,  in  contract.  [Contract  introduced, 
and  specifications  introduced  and  read,  j  Pugin  was  my  architect  to  superin- 
tend; not  authorized  to  make  contracts.  In  October  I  came  to  Durham. 
Found  gas-pipes  had  all  been  put  in.  Was  in  the  house.  Galled  Blount  in  and 
asked  him  if  he  considered  the  gas-piping  done.  He  answered,  'Yes.'  Never 
paid  Blount  for  anything  but  that  amount  for  the  price  of  a  drop-light.  Never 
made  myself  respohsible  for  any  other  item.  I  directed  water-tank  to  be  left 
off.  Had  no  other  conversation  with  Blount  till  last  of  December.  He  had 
then  completed  all  his  work  except  putting  on  the  cocks  and  connecting  the 
pipes  with  the  bath-tub.  I  tgok  charge  17th  November.  I  inspected  the 
premises;  went  over  the  whole  place.  No  work  was  done  by  plaintiff  between^ 
13th  and  17th  November.  Discharged  Ransley  17th  November.  That  is  the 
day  I  took  charge.  I  had  information  that  Ransley  was  drunk  and  neglect- 
ing his  work.  Time  had  passed  for  completing  the  house,  and  it  was  about 
half  done.  At  the  time  1  discharged  Ransley  1  had  paid  him  $1,897.95;  this, 
prior  to  17th  November,  1886.  At  the  time  the  plaintiff's  lien  was  filed,  to- 
wit,  January  25, 1887,  I  had  paid  on  account  of  the  work,  $3,867.80,  includ- 
ing what  1  paid  Hill  for  Ransley  on  17th  November.  I  paid  him  more  than 
the  work  was  worth.  When  I  took  charge,  entire  building  was  under  roof 
but  not  plastered;  several  rooms  had  not  been.  The  entire  wood-work  was 
not  half  done;  it  was  probably  one-fourth  done.  At  date  of  discharge  defend- 
ant would,  under  his  contract,  have  owed  Ransley  $925."  Cross-examined: 
"Never  have  had  any  written  acceptance  of  house  by  architect.  I  found  Mr. 
Hill,  as  foreman  of  Ransley,  in  charge  of  the  work;  Ransley  sick.  Hill  got 
Ransley's  book;  laborers  8500.  Gave  Hill  orders  to  pay  for  brick.  Paid 
Farthing,  Robeitson,  Lloyd  &  Co.  When  I  gave  those  orders  1  was  under 
the  impression  these  were  all.  Paid  $772.95  on  November  13,  1887.  This 
money  was  not  paid  to  Ransley,  but  checks  given  to  persons  entitled.  Rans- 
ley did  not  authorize  this.  Hill  receipted  as  Ransley's  foreman.  I  saw  Blount 
working  there  before  Ransley's  discharge,  but  made  no  inquiry  as  to  whether 
he  had  been  paid.  When  payments  made,  I  had  not  written  certificates  from 
Pugin  that  tliere  were  no  liens.  Did  not  give  Ransley  three  days'  notice 
of  intention  to  take  charge  of  the  contract.  The  man  I  talked  to  about  drop- 
light  spoke  as  subcontractor  under  Ransley."  Redirect:  "I  never  had  any- 
thing to  do  with  Blount's  estimate.  I  never  saw  it  or  heard  of  it  till  lien 
was  filed.  Blount  never  notified  me  of  any  claim  he  had  before  I  discharged 
liansley."  By  Court:  "I  have  never  made  any  settlement  with  Ransley. 
Did  not  go  into  details  as  to  what  the  value  of  the  work  was  up  to  date  of  dis- 
charging Ransley."  Redirect:  "I  sent  the  checks  for  Ransley  to  Pugin  in 
o^der  that  he  might  hold  them  if  the  work  had  not  been  done,  or  pay  them  over 
if  it  had  been  done. "  Pugin,  witness  for  defendant,  testified:  "I  was  employed 
by  defendant  as  architect,  to  supervise.  Never  made  any  contract  with  Mr. 
Blount.  Blount's  work  nearly  all  completed  when  Ransley  dischargeii.  I 
think,  when  Ransley  discharged,  frame  complete;  roof  partially  on;  small 
amount  of  plastering  on.  According  to  contract  price,  work  was  about  half 
done.  1  was  there  every  day.  Was  well  acquainted  with  all  that  had  been 
done.  I  handed  Blount's  estimate  to  Mr.  Guthrie  January  26,  1887.  I  liad 
never  seen  it  till  Hill  gave  it  to  me.  This  was  after  Ransley  was  discharged, 
before  Blount's  suit.  Sent  the  estimate  to  Guthrie  January  26, 1887.  Rans- 
ley had  not  complied  with  the  contract;  had  not  given  his  attention  to  it  for 
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some  time.  The  work  had  been  neglected;  consequence,  failure  to  finish  the 
house.  Tiie  old  house  hardly  worth  8500--about  8300.  Material  I  could  use 
in  the  new  house.  Bansley  used  some  in  new  house:  sold  some."  Cross-ex- 
amined: ''I  asked  Blount  to  make  an  estimate,  probably.  I  have  no  estimate 
or  figures,  and  made  none,  by  which  I  can  tell  that  the  house  was  half  done 
when  Ransley*s  discharge  took  place.  I  never  accepted  the  house.  Never 
notified  defendant  that  tl)ere  wera  no  liens  upon  it.  Accepted  Mr.  Blount's 
work  in  writing.  Hill  competent  foreman;  was  Ransley's,  and  continued 
after  llansley's  discharge. "  Hill,  recalled  by  plaintiff :  "  House  not  half  done 
when  Ransley discharged."  Cross-examined:  "My  business  was  to  payoff 
hands  every  Saturday  night."  Wiggins  recalled:  "Pugin  told  me  wlien 
Bansley  was  discharged  that  it  would  take  from  S700  to  81,000  to  finish  tbe 
wood- work  of  house." 

With  the  record  there  is  a  copy  of  the  "estimate  of  gas  and  water-pipes  for 
house  of  W.  A.  Guthrie,"  dated  July  12,  1886,  and  signed  by  Lewis  Blount, 
and  also  copies  of  checks  of  tlie  defendant,  payable  to  the  order  of  Joseph 
Bansley.  and  indoi-sed  by  the  said  Bansley  and  B.  A.  Pugin.  drawn  in  Au- 
gust, September,  and  October,  aggregating 81  •125,  and  the  balance  of  81,897.95 
was  paid  to  Hill  as  Bansley *s  foreman  on  November  13.  1886.  The  issues 
submitted  were:  "(1)  Did  plaintiff  do  work  and  labor  for  and  furnish  mate- 
rial under  a  contract  with  the  defendant?  If  so,  what  sum,  if  any,  is  due 
from  defendant  to  plaintiff  for  such  work  and  materials?"  The  following 
instructions  were  asked  for  defendant:  "(1)  That  there  is  no  evidence  of  any 
contract  by  the  defendant  to  pay  the  plaintiff  for  the  work  done  by  him.  (2) 
That  the  provisions  of  the  contract  between  Guthrie  and  Bansley  were  for 
Guthrie's  protection,  and  no  one  not  a  privy  to  said  contract  can  have  benefit 
from  it;  that  Guthrie  had  a  right  to  pay  as  he  chose  to  Bansley,  and  in  ad< 
vance,  if  he  wished  to  do  so;  and  the  plaintiff  having  relied  upon  Bansley 
could  only  look  to  him  for  pay.  (3)  Tliat  as  Guthrie  was  not  indebted  to 
Bansley  at  the  time  the  plaintiff  instituted  his  action,  there  was  no  liability 
on  his  part  to  plaintiff,  as  plaintiff  could  only  recover  such  amount  from 
Guthrie  as  he,  Guthrie,  was  then  owing  to  Bansley.  (4)  That  the  burden  of 
proof  is  upon  the  plaintiff,  and  it  is  his  duty,  by  a  preponderance  of  evidence, 
to  satisfy  the  jury  that  the  defendant  contracted  with  him  to  do  the  work; 
and  if  he  has  failed  to  satisfy  the  jury  he  is  not  entitled  to  recover.  (5)  That 
under  the  contract  between  Guthrie  and  Bansley.  Bansley  was  only  entitled 
to  three  days'  notice  if  he  failed  to  supply  materials  during  the  progress  of  the 
work;  and  as  the  time  for  the  completion  of  the  work  had  expired.  Guthrie 
had  the  right  to  take  charge  of  the  work  after  the  Ist  day  of  November,  1886, 
without  any  notice  to  Bansley,  and  complete  the  work;  and  unless  Blount  did 
the  work  after  that  time  under  a  contract  w*th  Guthrie  (or  Pugin,  as  his 
agent,  or  if  they  knew  of  bis  doing  the  work  after  that  time  and  accepted  it) 
then  the  plaintiff  cannot  recover."  His  honor  refused  to  give  the  first,  third, 
and  fifth  instructions,  and  declined  to  give  the  last  clause  of  the  second  instruc- 
tions, to-wit:  "And  the  plaintiff,  having  relied  upon  Bansley,  could  only  look 
to  him  for  pay."  To  the  refusal  of  his  honor  to  give  the  instructions  asked 
for  the  defendant  excepted.  His  honor  charged  the  jury  as  follows:  "If  de- 
fendant discharged  Joseph  Bansley,  the  contractor,  without  making  any  set- 
tlement with  him,  and  took  charge  and  control  of  the  work  himself,  and  per- 
mitted and  encouraged  the  plaintiff  to  goon  and  supply  materials  and  perform 
work,  to  complete  tlie  engi^ement  he  had  made  with  Bansley,  and  plaintiff 
did  go  forward  after  Bansley's  discharge  and  complete  the  engagement  he  had 
made  with  Bansley,  and  his  materials  and  work  were  accepted  by  Pugin,  de- 
fendant's architect,  for  defendant,  and  used  and  enjoyed  by  defendant,  the 
law  implies  a  promise  by  defendant  to  pay  the  plaintiff  the  value  of  the  ma- 
terials furnished  and  labor  performed  by  him,  and  the  plaintiff  would  be  en- 
titled to  recover  not  only  for  the  work  and  materials  done  and  furnished  after, 
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but  also  before,  Ransley  was  discharged.  (2)  Was  the  plaintiff  unable  to 
carry  out  his  contract  with  Ransley  (if  the  contract  was  between  plaintiff  and 
Ransley  only)  by  the  act  of  the  plaintiff?  If  the  plaintiff,  by  his  act  in  dis- 
charging Ransley,  prevented  him  from  going  on  with  his  contract,  his  act 
necessarily  made  it  impossible  for  plaintiff  to  carry  out  his  contract  with 
Ransley,  and  the  plaintiff  could  only  proceed  by  the  defendant*s  permission; 
and  if  by  defendant's  permission  he  did  go  forward,  he  will  be  entitled  to  re- 
cover the  value  of  his  materials  and  labor,  if  he  has  not  already  been  paid, 
and  the  plaintiff  would  be  entitled  to  recover  not  only  for  the  work  and  ma- 
terials done  and  furnished  after,  but  also  before,  Ransley  was  discharged. 
(3)  If  plaintiff  supplied  materials  and  performed  labor,  made  a  contract  with 
Pugin  professing  to  act  as  agent  for  defendant,  and  defendant  received,  used, 
and  enjoyed  the  materials  and  work,  it  will  be  the  duty  of  the  jury  to  answer 
the  first  issue  in  the  affirmative."  To  the  first,  second,  and  third  instructions 
of  his  honor,  above  set  out  and  mentioned,  the  defendant  excepted.  There 
was  an  answer  of  "Yes"  to  the  first  issue,  and  "$200.00"  to  the  second,  and 
judgment  for  the  plaintiff,  from  which  defendant  appealed. 

There  was  no  error  in  refusing  the  first  instruction  asked  for  by  the  defend- 
ant. There  was  evidence  to  go  to  the  jury  from  which  a  contract  might  be 
implied.  The  familial*  principle,  so  confidently  relied  on  by  the  defendant, 
"that  where  there  is  a  written  contract  covering  the  whole  subject-matter," 
there  can  be  no  implied  promise,  we  think,  finds  no  application  in  the  facts 
of  this  case.  It  is  not  pretended  that  there  was  any  written  contract  at  all 
between  the  plaintiff  and  the  defendant.  In  fact,  the  learned  counsel  for  the 
defendant  deny  that  there  was  any  contract,  express  or  implied,  by  which  the 
defendant  was  to  pay  the  plaintiff,  and  they  say  that  the  evidence  shows  that 
the  work  was  completed  under  the  plaintiff's  contract  with  Ransley.  and,  re- 
ferring to  the  evidence,  they  ask,  "Did  not  Guthrie  have  the  right  to  suppose 
under  these  circumstances  that  Ransley  himself  had  paid  Blount  out  of  prior 
remittances  or  otherwise  arranged  with  him?"  On  the  contrary,  we  cannot 
see  how,  in  any  view  of  the  evidence,  the  defendant  could  suppose  that  Rans- 
ley had  paid  or  arranged  to  pay  or  would  pay  Blount  for  work  done  after  the 
discharge  of  the  former,  and  while  a  diiferent  view  is  insisted  upon  in  the 
printed  brief  of  the  able  and  learned  counsel  for  the  defendant,  we  do  not  un- 
derstand them,  in  the  oral  argument  before  us,  as  denying  the  right  of  the 
plaintiff  to  recover  for  so  much  of  the  work  as  was  done  by  iiini  after  tlie  de- 
fendant discharged  Ransley  and  undertook  himself  to  have  the  dwelling  com- 
pleted. It  appears  from  the  evidence  that  after  the  defendant  discharged 
Ransley,  the  work  was  continued  under  Hill,  who  had  been  Ransley 's  fore- 
man, and  who  was  employed  by  the  defendant  "to  take  charge  of  the  house 
and  superintend  it,"  and  the  dwelling  was  completed  under  the  same  foreman 
and  under  the  direction  and  supervision  of  the  same  architect,  without  any 
notification  to  the  plaintiff  of  any  change,  and  without  the  knowledge  on  his 
part  of  any  change,  until  after  he  had  completed  the  portion  of  the  work  which 
he  had  undertaken.  If  this  evidence  is  to  be  believed,  and  there  is  no  conflict 
in  this  respect,  might  it  not  be  reasonably  inferred  that  the  defendant  meant 
to  pay,  certainly  for  the  work  done  after  the  discharge  of  Ransley?  Would 
not  this  be  fairly  and  justly  implied  ?  And  was  not  the  evidence  proper  to  go 
to  the  jury  to  be  considered  by  them  upon  the  question  of  implied  liability  of 
the  defendant  to  the  plaintiff,  not  only  for  the  work  and  labor  performed  and 
*uat€rials  furnished  after,  but  also  before,  the  discharge  of  Ransley?  If  Rans- 
ley was  discharged  and  the  work  continued,  by  the  direction  of  the  defend- 
ant, under  the  same  foreman  and  architect,  directing  the  details,  without  any 
notification  to  the  plaintiff,  and  without  any  opportunity  on  his  part  to  elect 
to  continue  or  discontinue  the  work  if  he  was  not  to  be  paid  for  it,  was  there 
a  reasonable  inference  or  implication  that  the  defendant  would  pay  for  it? 
In  Bailey  v.  Ruijea^  86  X.  C.  517,  it  is  said:   "It  is  unquestionably  true  that 
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if,  in  the  absence  of  all  express  understanding,  one  stands  by  in  silence  (and 
much  more  if  he  actively  encourages)  and  sees  work  done,  or  material  fur- 
nished for  work  upon  premises  belonging  to  him,  and  of  which  he  must  nec- 
essarily get  the  benefit,  and  afterwards  he  does  accept  and  enjoy  it,  a  promise 
to  pay  the  value  thereof  may  be  inferred,  and  ordinarily  will  be;  and'  the  in- 
ference under  the  circumstances  will  be  purely  one  of  fact,  viz.,  whether  the 
party's  conduct  has  been  such  that  a  reasonable  man  might  understand  from 
it  that  he  meant  to  recognize  the  benefit  as  one  conferred  on  himself,  and  to 
pay  for  it.  In  such  a  case,  there  can  be  no  difiiculty  in  making  such  an  infer- 
ence against  the  party,  since  the  premises  being  his,  the  benefit  of  the  labor 
done,  or  the  material  furnished,  must  necessarily  result  to  him,  and  withal  he 
had  the  opportunity  and  the  power  to  countermand  it  if  he  would."  But  his 
honor  instructed  the  jury  that  if  certain  facts  stated  were  found  to  exist,  "the 
law  implies  a' promise  by  defendant  to  pay,"  etc.  We  think  in  tkis  there  was 
error  which  entitles  the  defendant  to  a  new  trial.  It  was  not  an  inference  of 
law,  but  of  fact,  to  be  determined  by  the  jury,  and  it  was  for  them  to  say 
whether,  from  all  the  evidence,  the  conduct  of  the  parties,  and  under  all  the 
circumstances,  the  plaintiff  might  reasonably  undei-stand  that  the  defendant 
was  liable  to  him  for  the  work  done,  and  a  reasonably  implied  obligation  or 
promise  on  the  part  of  the  defendant  to  pay  him  for  the  work.  These  are 
questions  of  fact  and  not  of  law,  and  it  is  for  the  jury  to  find,  from  the  eyi^ 
■dence,  whether  there  was  or  was  not  a  reasonably  implied  contract.  For  this 
error  the  defendant  is  entitled  to  a  new  trial,  and  it  becomes  immaterial  to 
consider  the  other  questions  presented,  as  they  are  not  involved  in  the  aspect 
of  the  case  indicated  in  this  opinion.    There  is  error. 


(99  N.  c.  115)  Russell,  Clerk,  v.  Koonce.      . 

iSupreTTie  Court  of  North  Carolina.    March  26, 1888.) 
AppBAii— Requisites—Case  Settled. 

Code  N.  C.  $  551,  which  provides  that  the  clerk,  on  receiving  a  copy  of  the  case 
settled,  shall  ma^e  a  copy  of  the  judgment  roll  and  case,  and  transmit  them,  duly 
certified,  to  the  clerk  of  the  supreme  court,  is  directory  merely,  and  where  a  partv 
to  a  suit  has  duly  perfected  his  appeal,  ana  tendered  the  necessary  fees,  the  clerk 
must  forthwith  transmit  a  transcript  of  the  record,  notwithstanding  the  attorneys 
have  not  settled  a  case. 

Petition  for  a  writ  of  certiorari  against  the  clerk  of  the  superior  court.  New 
Hanover  county. 

Batchelor  <&  DevereuXt  for  petitioner.  2>.  L,  Russell  and  T.  W,  Strange^  for 
appeilee- 

Merrimon,  J.  This  is  an  application,  begun  by  petitioner  at  the  last 
term  of  this  court,  for  the  writ  of  certiorari  to  compel  the  clerk  of  the  superior 
court  of  the  county  of  New  Hanover -to  transmit  to  this  court  a  transcript  of 
the  record  of  an  appeal  taken  by  the  petitioner  from  a  judgment  rendered  in 
that  court  in  favor  of  the  present  defendant,  and  against  the  petitioner,  at  the 
spring  term  of  1887  thereof.  It  appears  that  the  petitioner  duly  perfected  his 
appeal;  that  he  tendered  to  the  clerk  of  the  superior  court  the  costs  of  trans- 
mitting a  transcript  of  the  record  thereof  to  the  clerk  of  this  court;  that  the 
clerk  of  the  superior  court  refused  to  so  transmit  a  transcript  of  the  record 
unless  the  petitioner  "  would  consent  with  counsel  for  the  plaintiflF, "  the  pres- 
ent defendant,  to  a  "case  agreed,"  for  the  "statement  of  the  case  on  appeal," 
or  would  request  the  judge  to  fix  the  time  arid  place  for  ''settling  the  case." 
The  petitioner  had  filed  a  statement  of  the  case  on  appeal  for  this  court,  in  the 
clerk's  office,  and  served  a  copy  thereof  on  the  appellee,  the  present  defendant, 
and  contended  that  the  latter  had  not  returned  the  same  within  three  days,  as 
required  by  the  statute,  (Code,  §  550,)  "with  his  approval  or  specific  amend- 
ments indorsed  or  attached. "    The  clerk  contended  otherwise,  and  that  the  case 
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on  appeal  had  not  been  settled  by  the  judge,  as  the  statute  required,  and  there- 
fore he  ought  not  to  transmit  a  trauscript  of  the  record  to  the  clerk  of  this 
court. 

The  clerk  misconstrued  the  statute,  (Code,  §  551,)  which  provides  that  ''the 
clerk  on  receiving  a  copy  of  the  case  settled,  hs  required  in  the  preceiling  sec- 
tion, shall  make  a  copy  of  the  judgment  roll  and  of  the  case,  and,  within 
twenty  days,  ti-^nsmit  the  same,  duly  certified,  to  the  clerk  of  the  supreme 
court."  This  provision  is  directory.  It  does  not  imply,  when  an  appeal  is 
taken,  that  the  clerk  shall  not  transmit  a  transcript  of  the  record  if  no  case 
stated  or  settled  on  appeal  shall  be  received  by  him.  He  will  not  ordinarily 
do  so  until  the  lapse  of  time  prescribed  or  contemplated  in  the  next  preceding 
section  referred  to,  within  which  such  case  should  be  filed  in  his  office;  but 
if  it  shall  not  be  filed  witliin  that  time  or  if  the  appellant  shall  direct  him  to 
transmit  th»  transcript  to  the  clerk  of  this  court,  it  is  his  duty  to  do  so  at  all 
events.  It  may  be  that  a  case  stated  or  settled  is  not  necessary,  or  that  it  is 
delayed  or  prevented  by  causes  over  which  the  appellant  has  no  control,  to  liis 
prejudice,  and  he  needs  to  have  his  appeal  in  this  court  so  that  he  can  tiie 
better  apply  for  such  remedies  as  it  can  grant.  The  case  stated  or  settled  is 
not  essentia]  to  the  appeal.  Nor  is  it  the  province  of  the  clerk  to  determine 
that  an  appeal  shall  or  shall  not  be  sent  up,  nor  that  the  case  stated  or  settled 
is  or  is  not  sufficient.  If  a  case  stated,  or  such  case  with  amendments  indorsed 
or  attached  by  the  appellee  be  filed,  or  a  case  settled  by  the  judge  be  filed,  the 
clerk  should  send  a  copy  of  the  same  as  part  of  the  transcript;  and  this  court 
will  determine  whether  they  are  sufficient  or  not,  and  then  effect  and  exercise 
its  authority  in  that  respect  for  any  proper  purpose.  The  duty  of  the  clerk  in 
respect  to  the  appeal  is  ministerial,  and  the  appellant  has  the  right  to  have  a 
transcript  of  the  record  thereof  sent  to  this  court  when  he  may  direct;  and,  in 
the  absence  of  special  direction,  the  clerk  will  transmit  it  in  the  orderly  course, 
as  above  indicated.  In  this  case,  if  it  turns  out  that  the  copy  of  the  case 
stated  on  appeal  by  the  appellant  was  not  duly  returned  with  amendments  in- 
dorsed or  attached,  then  the  case,  as  stated  by  the  appellant,  will  be  the  case 
for  this  court;  if,  on  the  other  hand,  the  same  was  so  returned,  then  the  case 
for  this  court  will  be  that  stated  by  the  appellant  as  amended  by  the  appellee. 
It  may,  however,  turn  out  that  there  are  reasons  why  this  court  ought,  upon 
application,  to  direct  the  case  to  be  settled  by  the  judge.  But  questions  in 
thetse  respects  will  be  determined  when  the  appeal  is  brought  into  this  court. 
It  appears  that  the  petitioner  perfected  his  appeal  mentioned  in  the  petition, 
and  that  the  clerk  of  the  superior  court,  for  no  adequate  cause,  refused  to 
transmit  a  transcript  of  the  record  thereof  to  the  clerk  of  this  court,  as  he 
ought  to  have  done;  he  is  therefore  entitled  to  have  the  writ  of  certiorari, 
directed  to  that  clerk,  commanding  and  requiring  him  forthwith  to  so  trans- 
mit such  transcript.    It  is  so  ordei*ed. 


(99  N.  C.  Ml)  ^  „  «    ^    «    ^ 

Smith  9.  Bichmond  &  D.  B.  Ck). 
{Sujn-eme  Caurt  of  North  Carolina.    March  26, 1888.) 

Railroad  Companies— Neguobnce— Coupling  Cars— Sudden  Jolt— Injury  to  Pas- 
senger. 

Plaintiff,  who  was  familiar  with  the  method  of  the  night  mixed  freight  and  pas- 
senger trains  in  Durham,  and  knew  that  there  was  more  Dumping  and  jolting  in  the 
ooupling  of  such  trains  than  ordinary  on  passenger  trains,  was  sitting  on  the  arm  of 
a  seat,  when  the  engine,  with  the  freight  car  attached,  were  thrown  back  with  a 
sudden  shock,  causing  plaintiff  to  be  thrown  against  the  corner  of  the  seat  in  bis 
rear,  and  injured.  Heldj  that  there  was  oontributory  negligence  on  the  part  of  the 
plaintiff. 

Appeal  from  superior  court,  Durham  county;  J.  H.  Mebrimon,  Judge. 

Action  for  damages  for  personal  injuries,  brouglit  by  L.  T.  Smith  against 
the  Richmond  &  Danville  Railroad  Company.  Verdict  and  judgment  for  de^ 
fendant.     Plaintiff  appeals. 
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W.  W.  Fuller^  for  appellant.    C  M.  Btubee,  for  appellee. 

Davis,  J.  Civil  action  to  recover  damages  for  personal  injuries,  tried  be> 
fore  Mrrrimon,  J.,  at  January  term,  1888,  of  Durham  superior  court.  The 
plaintiff  alleges  that  in  June,  1887,  he  entered  the  regular  passenger  coach 
attached  to  the  freight  train  of  the  defendant,  at  DurlMm,  for  the  purpose  of 
going  to  Hickory,  and  by  the  negligence  of  the  defendant  company  he  was 
seriously  injured  while  in  said  coach  at  Durham.  The  defendant  company 
denies  negligence,  and  alleges  that  the  injury  received  by  the  plaintiff,  if  any, 
was  caused  by  his  own  r-^ligence.  The  following  issues  were  agreed  upon: 
(1)  Was  plaintiff  injured  by  defenuint's  negligence,  as  alleged  in  the  com- 
plaint?  (2)  Did  plaintiff's  negligence  coucribute  to  his  injury?  (3)  If  so, 
was  plaintiff's  negligence  the  proximate  eause  of  tVe  injury.  (4)  What  dam* 
Age,  if  any,  has  plaintiff  sustained? 

The  plaintiff  entered  the  coach  at  Durham  on  the  mMming  of  the  15th  of 
June,  1887,  nnd  his  testiroeny  is  as  follows:  '*!  got  to  Hickory  the  afternoon 
of  June  15th,  leaving  Durham  on  the  freight.  I  went  to  the  depot  to  take  the 
train  about  3  o'clock  in  the  morning  of  the  15th.  A  man  in  the  railroad  uni-* 
form,  who  I  think  I  saw  afterwards  taking  up  tickets,  and  whom  I  took  to  be 
the  conductor,  was  asked  by  me  if  that  was  the  place  to  get  on,* and  he  replied 
that  the  train  would  soon  pull  down  in  front  of  the  ticket  office.  It  was  then 
just  below,  east  of  the  ticket  office.  Pretty  soon  it  did  pull  down,  and  he  told 
me  we  could  get  on,  and  he  assisted  my  wife  to  get  on.  When  they  pulled 
down,  the  engine  and  freight  cars  were  cut  loose,  and  were  carried  forward, 
and  thrown  back  on  a  side  track  That  was  the  condition  of  the  cars  when 
we  got  on.  This  train  was  the  regular  early  morning  freight,  with  passenger 
cars  attached.  It  had  a  sleeper  and  first  and  second  class  and  baggage  cars. 
It  may  have  had  the  mail  car,  but  I  can't  say.  I  bought  tickets  at  the  regular 
ticket  office  to  Hickory  for  my  wife  and  myself. — first-class.  I  got  in  the 
first-class  coach,  and  walked  back  near  the  middle,  and  took  a  seat  in  the  reg- 
ular way.  About  that  time,  Mr.  Cheek,  afriend  of  mine,  came  in.  I  got  up,, 
and  passed  the  usual  salutations.  I  then  sat  down  on  the  arm  of  the  seat, 
my  feet  on  the  floor  of  the  aisle,  my  elbow  on  the  back  of  tlie  seat,  my  hand 
clutching  around  the  corner  of  the  back  of  the  seat  next  to  the  aisle,  ray  wife 
sitting  on  a  seat  on  opposite  side  of  the  aisle,  one  or  two  seats  in  my  rear.  I 
had  been  sitting  there  may  he  a  minute  or  more,  when  a  sudden  shock  came. 
The  engine,  with  the  freight  cars,  were  thrown  back  against  the  coach,  and 
I  was  thrown  back  against  the  corner  of  the  seat  in  my  rear.  I  was  sitting 
on  the  arm  of  the  seat,  and  the  seat  next  in  front  was  turned  towards  the  rear 
of  the  coach,  and  the  seat  next  in  front  was  turned  forward,  bringing  the 
backs  near  together.  I  had  no  warning  of  the  approach  of  the  train.  My 
wife  was  thrown  forward,  striking  her  knee  against  the  seat  in  front  of  her, 
bruised  her  knee,  and  caused  her  knees  to  swell.  When  I  was  thrown  against 
the  corner  of  the  seat,  the  first  sensation  was  a  very  painful  one,  with  an  in- 
dentation of  the  rib,  and  the  second  effect  was  to  cause  severe  nausea.  The 
general  effect  was  to  lay  me  up  in  bed  with  a. severe  wound  for  nearly  three 
weeks,  and  since  that  for  five  weeks.  I  have  not  been  able  to  do  regular 
work;  have  not  been  able  to  get  to  niy  store  to  see  patients;  I  have  also  had 
an  attack  of  jaundice,  that  I  attribute  to  this  cause,  which  I  have  not  been 
able  to  get  clear  of.  I  suffer  acute  pain  all  day  of  the  injury.  Got  to  Hickory 
about  2  p.  M.  Rev.  Mr.  Hord  assisted  me  beyond  Salisbury.  He  was  on  the 
train  when  I  got  on.  I  was  not  able  to  make  an  examination  of  myself  for 
three  or  four  days  because  of  the  pain.  I  found  a  considerable  enlargement 
of  some  of  the  internal  viscera, — any  pressure  would  produce  nausea.  I  be- 
lieve the  rib  was  fractured.  Symptoms  were  acute  pain,  especially  upon  any 
movement.  The  pain  still  continues  on  pressure,  but  not  so  severe.  I  was 
in  bed  two  weeks  in  June.  My  condition  was  very  painful;  no  rest  night  or 
v.os.K.no.lO — 67 
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day:  could  not  dress  for  the  pain;  not  a  moment  since  without  pain;  mj  healtli 
has  been  very  poor  ever  since.  The  jaundice  was  produced  by  it.  I  have 
been  using  internal  and  external  remedies.  I  have  had  medical  attention.  I 
have  tried  to  the  best  of  my  abilities  to  cure  myself.  Ci-oss- Examined,  I  went 
to  Hickory  in  spring  of  1885.  I  was  suffering  from  inflammatory  rheumatism, 
and  had  been  suffering  for  several  years.  I  suffered  in  my  legs,  arms,  and 
shoulders,  and  once  in  the  intercostal  muscles.  Since  1885, 1  have  not  suf- 
fered anything  like  so  much;  have  been  mucli  improved,  and  laid  aside  my 
crutches,  and  walked  with  a  stick.  I  did  not  have  as  good  use  of  myself,  on 
account  of  the  inflammatory  rheumatism,  as  I  would  have  had  without  it. 
My  locomotive  powers  were  affected  by  it.  I  was  familiar  with  the  methods 
of  the  night  freight  in  Durham.  I  had  traveled  on  it  several  times  before. 
The  train  generally  stays  at  Durham  some  time,  shifting  and  coupling.  There 
is  a  great  deal  more  jolting  and  bumping  in  the  coupling  of  freight  trains 
than  in  passenger  trains,  and  I  knew  this  at  the  time.  I  knew,  when  I  got 
on  the  arm  of  the  seat,  that  the  freight  cars  had  not  been  coupled  to  the  pas- 
senger coaches,  and  that  they  were  to  be  coupled.  Before  I  met  my  friend  I 
had  been  sitting  in  the  seat.  I  have  traveled  frequently  on  freight  trains, 
and  on  this  train,  but  the  shock  Wiis  more  severe  than  usual." 

Dr.  iV.  M.  Johnson:  "A  practicing  physician  eleven  years.  Have  exam- 
ined Dr.  Smith  since  his  injury, — about  fourteen  days  after, — a  knot  on  the 
rib.  It  looked  like  the  rib  was  either  partially  or  wholly  fractured.  He  says 
he  suffers.  He  looks  like  he  suffers.  If  he  has  not  recovered  yet,  i n  my  opin- 
ion he  never  will  get  well.  Crosa-Examined.  As  a  rule,  one  physician  don't 
charge  another. " 

John  L,  MarkJuim :  "  Dr.  Smith^ s  general  character  is  good .  When  he  was 
here  in  June,  his  general  health  appeared  to  be  better  than  I  had  seen  him  for 
many  years.  He  got  about.  Since  he  came  back  to  Durham,  he  has  been  iu 
mucfk  more  feeble  health.'' 

J,  J.  Lansdell:  "Dr.  Smith  was  very  frequently  conflned  to  his  bed  after 
the  accident  of  June  15th,  and  complained  of  his  side." 

Upon  the  conclusion  of  this  testimony  his  honor  held  that  plaintiff  was  not 
entitled  to  recover.  Whereupon  the  plaintiff  asked  and  obtained  leave  to  sub- 
mit to  a  nonsuit,  and  then  appealed  to  the  supreme  court,  alleging  for  error 
the  aforesaid  intimation  and  ruling  of  his  honor. 

The  facts  being  admitted  or  proved,  the  questions  of  negligence  and  of  con- 
tributory negligence  are  questions  of  law.  Does  the  evidence  of  the  plaintiff 
(and  it  is  to  be  taken  most  strongly  in  his  favor)  constitute  contributory  neg- 
ligence, and  was  that  negligence  the  proximate  cause  of  the  injury?  If  so. 
the  ruling  of  the  court  below  was  correct.  If  not, 'there  was  error.  The 
plaintiff  gives  a  clear  and  intelligent  statement  of  the  facts,  leaving  no  doubt 
as  to  how  the  unfortunate  injury  occurred.  The  reports,  English  and  Amer- 
ican, abound  in  cases  involving  questions  of  negligence  and  of  contributory 
negligence;  and,  as  the  broad  mark  which  separates  due  diligence  and  watch- 
ful care  from  gross  negligence  and  reckless  carelessness  is  narrowed  to  the 
poiiit  where  it  is  not  easy  to  distinguish  between  ordinary  care  and  slight  neg- 
ligence, many  conflicting  decisions  are  found.  Even  if  the  line  could  clearly 
and  distinctly  be  defin^,  it  would  still,  in  many  cases,  be  difficult  to  deter- 
mine with  certainty  on  which  side  to  place  them.  We  understand  the  coun- 
sel who  so  ably  represented  the  plaintiff  to  insist  that  if  there  is  evidence  of 
any  negligence  on  the  part  of  the  defendant,  whatever  may  be  the  evidence  of 
contributory  negligence  on  the  part  of  the  plaintiff,  the  issues  must  go  to  the 
jury,  and  that  his  honorerred  in  holding  that,  upon  the  testimony  in  the  casei 
the  plaintiff  was  not  entitled  to  recover.  We  understand  the  rule  to  be  well 
laid  down  in  Taffy.  Warman,  94  £.  C.  L.  573,  cited  by  the  chief  justice  in 
Turrentine  v.  Railroad  Co.^  92  N.  G.  638.  It  is  there  said  that  the  question 
for  the  jury  is  "whether  the  damage  was  occasioned  entirely  by  the  negligence 
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or  improper  conduct  of  the  defendant,  or  whether  the  plaintiff  himself  so  far 
contributed  to  the  misfortune,  by  his  own  negligence,  or  want  of  ordinary 
and  common  care  and  caution,  that  but  for  such  negligence  and  want  of  ordi- 
nary care  and  caution  on  his  part  the  misfortune  would  not  have  happened. 
In  the  first  place,  the  plaintiff  would  be  entitled  to  recover;  in  the  latter  not, 
as  but  for  his  own  fault  the  misfortune  would  not  have  happened. "  In  Owenfi 
V.  Railroad  Co,,  88  N.  C.  502,  cited  and  relied  on  by  counsel  for  the  plain  tiff,  it 
is  said,  giving  the  authority  for  it,  that,  "if  negligence  appeiirs  by  the  plain- 
.  tiff*8  own  testimony,  the  defendant  might  rest  on  it  as  securely  as  if  proved 
by  himself."  Again,  citing  RobUon  v  Gary,  28  Ohio  St.  241:  "It  is  only 
when  the  injury  is  shown  by  the  plaintiff,  and  tliere  is  nothing  that  implies 
that  his  own  negligence  contributed  to  it,  that  the  burden  of  proving  contrib- 
utory n^ligence  can  properly  be  said  to  be  cast  on  the  defendant;  for,  when 
the  plaintiff's  own  case  raises  the  suspicion  that  his  own  negligence  contrib- 
uted to  the  injury,  the  presumption  of  due  care  on  his  part  is  so  far  rexnoved 
that  he  cannot  properly  be  relieved  from  disproving  his  own  contributory  neg- 
ligence by  casting  the  burden  of  proving  it  on  the  defendant.  *  *  m  xhe 
question  should  be  left,  upon  the  whole  evidence,  to  the  determination  of  the 
jury,  with  the  instruction  that  the  plaintiff  cannot  recover  if  his  own  negli- 
gence contributed  to  the  injury. "  Of  coui-se,  if  there  be  no  dispute  about  the 
facts,  and  in  law  they  constitute  contributory  negligence, — and  that  is  a  ques- 
tion for  the  judge,— he  must  instruct  the  jury  that  the  plaintiff  cannot  re- 
cover. In  Harris  v.  Railroad  Co.,  (Mo.)  1  S.  W.  Rep.  325,  It  was  held, 
as  we  have  held  in  Wallace  v.  Railroad  Co.,  98  N.  G.  494,  4  S.  E.  Hep.  503, 
that  the  dangers  naturally  incident  to  travel  by  rail  are  greater  on  freight 
than  on  passenger  trains,  and  call  for  a  correspondingly  higher  degree  of  care 
on  the  part  of  passengers.  In  that  case  the  train  (a  freight  train,  with  a  ca- 
boose attached  for  passengers)  had  stopped  to  do  some  switching,  and  it  was 
held  to  be  such  contributory  negligence  as  would  bar  the  plaintiff's  recovery, 
if  he  knew,  or  by  ordinary  care  could  have  known,  that  a  part  of  tlie  train  was 
.likely  to  be  backed  against  the  part  to  which  the  caboose  was  attached,  and 
that  some  concussion  or  jar  would  be  the  result,  and  "then,  without  thinking 
about  the  approach  of  the  cars,  and  without  paying  any  attention  to  wliether 
they  were  approaching  or  not,  left  his  seat,  and  stood  up  in  the  car,  and  was 
thrown  down  and  injured,  when  he  would  not  have  been  had  he  kept  his  scat, 
or  resumed  the  same  before  tlie  cars  struck."  His  negligence  was  the  prox- 
imate cause  of  the  injury.  Ashe,  J.,  in  Farmer  v.  Railroad  Co.,  88  N.  C. 
564,  says:  "If  the  act  of  the  plaintiff  is  directly  connected,  so  as  to  be  concur- 
rent with  that  of  the  defendant,  then  his  negligence  is  proximate,  and  will 
bar  his  recovery." 

The  counsel  for  the  plaintiff  relies  on  the  case  of  Oee  v.  Railroad  Co.,  L.  R. 
8  Q.  B.  161,  which  was  fully  discussed  and  considered  with  great  care,  and  we 
think  bears  an  exact  analogy  to  the  case  before  us.  Upon  a  careful  examina- 
tion, we  arrive  at  a  different  conclusion,  and  can  find  in  it  nothing  which  is 
at  variance  With  the  decisions  of  this  court.  In  that  case,  the  plaintiff,  being 
a  passenger  on  defendant's  railway,  "got  up  from  his  seat,  and  put  his  hand 
on  the  bar  which  passed  across  the  window  of  the  carnage,  with  the  intention 
of  looking  out  to  see  the  lights  of  the  next  station,  and  that  the  pressure  caused 
the  door  to  fly  open,  and  the  plaintiff  fell  out  and  was  injured."  Two  ques- 
tions were  left  to  the  jury:  (1)  Whether  there  was  negligence  on  the  part  of 
the  defendant  in  not  properly  fastening  the  door;  (2)  whether  there  was  neg- 
ligence 01  improper  or  imprudent  conduct  on  the  part  of  the  plaintiff.  It  ap- 
pears from  the  case  (and  such  we  understand  to  be  the  fact)  that  in  England 
railway  carriages,  on  leaving  stations,  are  shut  and  fastened  from  the  outside, 
and  it  is  the  duty  of  the  railway  servant,  when  a  train  leaves  a  station,  to  see 
that  the  doors  are  properly  fastened.  It  seems  that  the  passenger,  when  he 
enters  the  carriage,  is  shut  in,  and  the  door  fastened  from  the  outside;  and 
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Grove,  J.,  says:  "The  doors  are  so  constructed,  and  properly  so,  because, 
if  you  arranged  a  door  so  that  the  passenger  could  open  it  from  the  inside,  it 
would  be  an  extremely  perilous  system.  *  ♦  ♦  Passengers  would  be  con- 
tinually opening  the  door,  and  it  would  be  very  much  worse  for  the  geneml 
safety  of  the  public."  This  being  so,  it  is  said  that  a  passenger  who  rises 
from  his  seat  to  look  and  to  view  the  scenery,  or  for  any  otiier  lawful  pur- 
pose, "has  a  right  to  assume,  and  is  justified  in  assuming,  that  the  door  is 
properly  fastened;  and  if,  by  reason  of  its  not  being  properly  fastened,  his 
lawful  act  causes  the  door  to  fly  open,  the  accident  is  caused  by  the  defend- . 
ant's  negligence."  There  was  no  negligence  on  the  part  of  the  passenger. 
It  was  held  in  Bridges  v.  Railroad  Co,,  L.  B.  6  Q.  B.  337,  cited  in  that  case, 
that  if  facts  are  disclosed  in  the  plaintiff's  case,  the  truth  of  which  is  not  dis- 
puted, and  which,  if  true,  clearly  show  that  the  plaintiff  contributed  to  the  ac- 
cident, then  the  judge  may  nonsuit,  not  because  he  can  take  upon  himself  to 
find  the  contributory  negligence  proved,  but  because  in  such  a  ease  the  plain- 
tiff falls  upon  an  issue  which  lies  upon  him,  viz.,  the  issue  whether  the'dam- 
age  is  caused  by  the  negligence  of  the  defendant. 

There  is  no  dispute,  in  the  case  before  us,  as  to  how  the  injury  occurred. 
The  plaintiff  was  sitting  on  the  arm  of  the  seat  when  the  engine  and  freight 
cars  were  thrown  back  against  the  coach  with  a  sudden  shock,  and  the  plain- 
tiff says  that  "there  is  a  great  deal  more  jolting  and  bumping  in  the  coupling 
of  freight  trains  than  in  passenger  trains,  and  I  knew  it.  I  knew,  when  I 
got  on  the  arm  of  the  seat,  that  the  freight  cars  had  not  been  coupled  to  the 
passenger  coaches,  and  that  they  were  to  be  coupled."  If  the  negligent  and 
thoughtless  act  of  the  plaintiff  was  the  contributory  and  proximate  cause  of 
the  injury,  as  we  think  the  undisputed  facts  show»  there  was  no  error  in  the 
ruling  of  his  honor.    No  error. 


(99  N.  C.  166) 

Strange  o.  Manning,  Sheriff,  et  al. 
{Suprems  Court  of  North  Carolina.    Marph  S86, 1888.) 

pLft^DTNG — Stating  Onb  Causb  of  Action  as  Two— Demurrer. 

Where  a  complaint  in  substance  alleges  a  cause  of  action  asralnst  all  of  the  de- 
fendants, although  it  sets  forth  as  two  causes  of  action  what  is  m  reality  one,  plain- 
tiff should  be  allowed  to  recover  in  so  far  as  the  pleadings  will  warrant,  and  it  is 
error  to  sustain  a  demurrer  to  the  whole  complaint. 

Appeal  from  superior  court,  New  Hanover  county;  Philips,  «Tudge. 

Action  brought  by  Thomas  W.  Strange,  as  assignee  of  Mary  EmmaOrapon, 
against  S.  H.  Manning,  sheriff.  First  National  Bank,  Edwin  £.  Burns,  and 
William  Larkins,  for  damages  for  an  alleged  wrongful  seizure  and  sale.  The 
complaint  alleged,  in  substance,  as  follows:  As  a  first  cause  of  action,  that 
plaintiff,  as  assignee  of  Mary  Emma  Crapon,  held  and  used  in  his  own  busi- 
ness certain  property  belonging  to  her;  that  defendant  Manning,  as  sheriff, 
levied  upon  and  sold  said  property,  to  the  great  damage  of  plaintiff's  business, 
under  an  execution  obtained  against  one  George  M.  Orapon  by  the  National 
Bank,  one  of  the  defendants  in  this  action.  Manning  being  informed  that  said 
property  did  not  belong  to  said  Greorge  M.  Crapon,  and't>eing  forbidden  to 
seize  the  same.  And  as  a  second  cause  of  action  that  said  George  M.  Crapon, 
as  agent  of  his  wife,  plaintiff's  assignor,  endeavored  to  obtain  a  loan  from  the 
defendant  bank;  that  said  bank,  through  its  officials,  endeavored  to  induce 
him  to  persuade  his  wife  to  make  an  assignment  to  said  bank,  in  which  a  debt 
due  from  her  husband  to  the  bank  should  be  preferred;  the  said  Mary  Crapon 
declining  to  make  such  assignment,  the  loan  was  also  declined,  and,  as  a  con- 
sequence she  was  obliged  to  make  an  assignment  for  the  benefit  of  her  credit- 
ors to  this  plaintiff,  as  stated  above;  that  said  bank  also  demanded  that  said 
Mary  Crapon  payout  of  her  exemption,  allowed  by  law,  the  debt  due  the  bank 
from  her  husband;  this  being  refused,  the  bank,  obtaining  judgment  against 
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said  George  Grapon,  levied  on  the  property  in  the  handa  of  plaintiff  as  afore- 
said. To  this  complaint  defendants  demurred,  on  the  ground  (1)  that  two 
causes  of  action  were  improperly  united*  in  that  the  first  cause  was  against 
ali  the  defendajits,  while  the  second  was  against  only  one  of  them;  (2)  that 
suflScient  ground  is  not  stated,  under  the  second  cause,  to  constitute  a  cause 
of  action,  the  wrang  therein  alleged  being  committed  against  third  parties, 
and  not  against  this  plaintiff.  Thisdemurrer  was  sustained,  and  |daintiff  ap- 
pealed. 
T.  W.  Strange,  for  appellant.     2>.  L.  HuaseU^  for  appeileea. 

Merrimox,  J.  The  complaint  is  not  orderly  and  precise;  but  it,  in  sub- 
stance and  effect,  alleges  with  sufficient  intelligence  a  cause  of  action  against . 
all  the  defendants.  What  is  termed  a  second  cause  of  action  is,  in  substance, 
the  first  one,  with  facts  alleged  in  aggravation  of  damages  as  to  some  of  the 
defendants.  K  the  demurrer  should  have  been  sustained  as  to  the  second 
cause  of  action,  obviously  it  should  not  have  been  as  to  the  first  one.  It  is 
important,  proper,  and  very  much  better  that  all  pleadings  shall  be  orderly 
and  formal,  avoiding  unn^essaiy  repetition  and  redundancy  in  the  allegations 
embraced  by  them ;  but,  though  they  be  informal  and  disorderly,  if  they  set 
forth  with  reasonable  certainty  and  intelligence  the  substance  of  the  matter 
pleaded,  the  court  will  take  notice  of  and  uphold  them  as  pleadings,  and,  if 
need  be,  direct  amendments  as  to  mere  matters  of  form.  The  effect  of  sus- 
taining the  demurrer  as  a  whole  was  to  put  the  plaintiff  out  of  court,  although 
he  had  sufficiently  alleged  a  cause  of  action  as  to  all  the  defendants.  If  he 
could  not,  by  reason  of  defect  in  the  pleading,  have  recovered  in  the  full  meas- 
ure, and  in  every  aspect  of  his  case  as  claimed  by  him,  he  should  have  been 
allowed  to  do  so  as  far  as  he  could.  Many/doturing  Co.  v.  Barrett^  95  N. 
C.  36. 

There  is  error.  The  judgment  must  be  reversed,  and  further  proceedings 
had  in  the  action  according  to  law.  To  that  end  let  this  opinion  be  certified  to 
the  superior  court.    It  is  so  ordered. 


(99  N.   C.  146) 

OusBY  et  al.  ©.  Neal  et  ah 
{Supreme  Court  of  North  Carolina^    March  26, 1883.) 

rBB8PA88— CXTTTINO   TIMBER— INJUNCTION. 

Where  plaintiffs  and  defendants  both  claim  title  to  certain  timber  lands,  plaintiffs 
alleging  that  defendants  are  cutting  and  carrying  away  the  timber,  and  that  they 
have  no  property  beyond  the  exemptions  allowed  by  law,  the  defendants  admitting 
the  former  and  denying  the  latter,  the  court  should  not  issue  an  injunction,  but 
should  order  a  bond  executed  by  defendant  of  sufficient  sum  and  sureties  to  meet 
such  damages  as  might  be  adjuaged  against  him,  and  on  failure  to  issue  such  bond 
the  court  shall  otherwise  protect  the  rights  of  the  parties. 

Appeal  from  superior  court,  Carteret  county;  Avery,  Judge. 

Appeal  by  Ousby  et  al,,  plaintiffs,  from  a  decision  dissolving  an  order  re- 
straining Neal  et  al„  defendants,  from  cutting  and  carrying  away  timber  on 
land  alleged  to  be  owned  by  plaintiffs. 

Batohelor  <fe  Devereux,  for  appellants.     Clement  Manly,  for  appellees. 

Dayib,  J.  Appeal  from  Aveby,  J.^  at  chambers,  dissolving  the  restrain* 
mg  order  heretofore  issued  in  this  cause.  The  plaintiffs  allege  that  they  are 
the  owners  of  a  tract  of  land  described  in  the  complaint,  situated  in  the  county 
of  Carteret,  containing  400  acres,  more  or  less;  tliat  the  defendants,  by  their 
agents,  etc.,  after  having  been  forbidden  by  the  plaintiffs  so  to  do,  have  tres- 
passed upon  said  land  by  cutting  down  the  timber  trees  growing  thereon,  sell- 
ing and  carrying  off  the  same,  and  are  now  trespassing  on  said  land,  cutting 
timber  thereon,  and  hauling  it  therefrom,  and  they  threaten  to  continue  to  do 
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Bo;  that  th^  land  is  unoccupied  and  unfnclosed,  and  chiefly  valuable  for  the 
timber  trees  growing  and  standing  thereon,  and  tliat  it  is  specially  valuable 
for  these,  wliich  command  a  ready  sale;  that  a  continuance  of  the  trespass  as 
aforesaid  "will  work  irreparable  Injury  to  the  plaintiffs,  and„if  persisted  in, 
will  render  their  land  valueless;"  that  they  have  already  been  damaged  at  least 
$100,  and  if  said  trespasses  are  continued,  and  all  tbe  trees  cut  from  said  land, 
they  will  be  still  further  damaged  at  least  $500;  that  neither  of  the  defend- 
ants are  worth  anything  above  the  exemptions  allowed  by  law;  and  they  ask 
judgment  for  $100  damages  sustained,  and  that  the  defendants  l>e  perpetually 
enjoined  from  trespassing  in  any  way  on  said  land.  The  defendants  answer, 
and  deny  title  in  the  plaintiffs,  and  allege  title  in  the  defendant  Smith.  They 
admit  that  the  land  is  mainly  valuable  for  timber,  and  that  the  defendant 
Smith  hiis  caused  to  be  cut  and  sold  therefrom  some  of  the  timber  growing 
thereon ;  but  they  deny  that  they  have  been  forbidden  to  do  so,  and  it  is  de- 
nied that  the  defendant  Keal  has  cut  or  sold  any  of  the  timber  from  said  land. 
They  deny  irreparable  injury,  etc.,  and  all  damage  to  the  plaintiffs.  They 
deny  tbe  allegation  that  neither  of  the  defendants  are  worth  anything  above 
the  exemptions  allowed  by  law,  and  say  the  defendant  Neal  is  a  man  of  con- 
siderat)le  means,  worth  largely  more  than  his  exemptions  allowed  by  law,  that 
he  is  amply  able  to  answer  the  plaintiffs  in  damages;  and  that  any  judgment 
they  may  recover  against  him  can  readily  be  collected  by  legal  process.  They 
further  allege  that  the  defendant  Smith,  and  those  under  whom  he  claims, 
have  been  in  the  sole  undisputed  possession  of  said  land  for  25  years,  using 
the  same,  as  it  can  only  be  used,  for  wood,  etc.  They  rely  upon  the  bar  of 
the  statute,  etc.  The  motion  to  vacate  the  restraining  order  which  had  been 
granted  in  the  cause  was  heard  on  the  complaint,  answer,  and  affidavits,  be- 
fore Avery,  J.,  at  chambers,  on  the  1st  day  of  December,  1887,  and  the  mo- 
tion was  granted. 

Chapter  401  of  the  Acts  of  1885  provides  "that,  in  an  application  for  an  in- 
junction to  enjoin  a  trespass  on  land,  it  shall  not  be  necessary  to  allege  the 
insolvency  of  the  defendant  when  the  trespass  complained  of  is'  continuous  in 
its  nature,  or  is  the  cutting  or  destruction  of  timber  trees."  The  purpose  of 
this  action  is  to  recover  damages  for  the  alleged  trespasses  mentioned  m  the 
complaint,  and  to  perpetually  enjoin  the  defendants  from  trespassing  on  the 
lands  described.  It  is  insisted  by  the  plaintiffs  that  it  was  intended  by  the 
act  just  recited  that,  in  trespasses  of  the  character  complained  of,  the  injunc- 
tion should  not  only  issue  without  any  allegation  of  the  insolvency  of  the  de- 
fendant, but  should  be  continued  to  the  bearing.  While  the  statute  relieves 
plaintiffs  from  the  necessity  of  alleging  the  insolvency  of  defendants  in  tres- 
passes of  the  class  named,  we  apprehend  that  it  was  not  tbe  purpose  of  the 
law  to  limit  the  power  of  the  court,  in  the  exercise  of  its  discretion,  in  making 
such  orders  as  will  protect  the  rights  of  iill  parties  in  respect  to  the  subject- 
matter  about  which  the  litigation  may  be  pending. 

The  rulings  of  this  court  in  Lewis  v.  Lumber  Co.,  5  S.  E.  Rep.  19,  decided 
at  this  term,  following  the  decision  in  Lumber  Co.  v.  Wallace,  93  N.  C.  22, 
are  applicable  to  and  govern  this  case.  The  defendants  should  be  required  to 
execute  such  reasonable  bond,  with  sufficient  security,  as  the  court  may  deem 
proper,  payable  to  the  plaintiffs,  conditioned  to  secure  to  them  such  damages 
as  the  court  may  adjudge  in  their  favor  upon  the  determination  of  the  action; 
and,  in  the  event  of  failure  to  give  such  bond,  the  court  may  make  such  order 
or  orders  in  the  cause,  by  the  appointment  of  a  receiver  or  otherwise  as  ;i¥ill 
protect  the  rights  of  the  paHies  pending  the  litigation. 

This  will  be  certified  to  the  superior  court,  that  the  parties,  if  they  so  desire, 
may  proceed  in  accordance  with  this  opinion 
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(99  N.  C.  332)  '■  ^  .      ,  ^ 

CuMMiNO  et  al,  V.  Barber* 

(Supreme  Court  of  North  Carolina.    March  26, 1888.) 

L  Contracts— Intbrprktation—Pakol  Evidbxcb. 

In  an  action  on  a  written  lease  providing  that  the  lessee  should  insure  the  mill 
leased,  for  a  certain  amount,  for  the  lessor^s  benefit,  and  have  the  option  of  re- 
placing the  miU  in  case  of  loss  by  fire,  or  paying  the  difference  between  the  insur- 
ance and  the  value  of  the  mill,  parol  eviaonce  is  admissible  to  show,  as  a  part  of 
such  lease  not  reduced  to  writing,  that  it  was  ac^reed  that,  if  the  lessee  should  ex- 
ercise his  option  by  replacing  the  mill,  he  should  have  the  insurance  money  to  assist 
him  in  rebuilding  it.  > 

2.  Affbai^— Harmless  Error— Unitoobssart  Isbubs. 

Where  the  appellant  is  not  prejudiced,  the  submission  of  unnecessary  and  imma- 
terial issues  is  not  reversible  error. 

Appeal  from  superior  courts  New  Hanover  county;  Walter  Clark,  Judge. 

Action  by  Preston  Gumming  &  Co.  against  D.  D.  Barber  on  a  lease  as- 
signed to  them  by  W.  F.  Munroe.  Judgment  for  defendant,  and  plaintiffs  ap- 
peal. 

D.  L.  RtLSsell,  for  appellants.  T.  W.  Strange  and  Strong  Gray  <&  Stamps, 
for  appellee. 

Davis,  J.  Civil  action,  tried  before  Clark,  J.,  at  fall  term,  1886,  of  tlie 
superior  court  of  New  Hanover  county.  The  plaintiffs  claim  as  assignees  of 
W.  F.  Munroe,  and  allege  that  on  the  27th  of  December,  1882,  the  said  Mun- 
roe  and  the  defendant.  Barber,  entered  into  a  written  contract,  as  follows: 
•*That  1,  the  said  W.  F.  Munroe,  of  the  firat  part,  for  and  in  consideration  of 
the  sum  of  $1,000  to  me  in  hand  paid  by  the  said  D.  D.  Barber,  of  the  second 
part,  the  receipt  of  which  is  hereby  acknowledged,  do  rent  or  lease  unto  the 
said  Barber  my  saw-mill,  grist-mill,  and  shingle-machine  *  *  *  for  a 
term  of  twelve  months.  ♦  *  ♦  Said  Barber  is  to  have  full  right  to  use 
this  property,  to  saw  lumber,  etc.,  *  ♦  *  but  must  keep  all  in  good  or- 
der, must  fit  up  the  grist-mill,  etc.,  *  ♦  *  and  furnish  a  new  8-inch 
4-ply  belt  [and  other  things,  naming  them]  at  the  expiration  of  the  lease. 
Said  Barber  is  to  have  the  mills  and  fixtures  insured  in  Munroe*s  favor,  for 
at  leastr$l,500,  in  some  good  and  reliable  company,  and  the  said  Barber  is  to 
pay  for  this  insurance,  and  give  the  policy  to  Munroe  or  his  agent.  [Inter- 
lined as  follows:  Mill  is  valued  at  $5,000.  Should  a  total  loss  occur.  Barber 
makes  good  the  difference,  or  replace  mill  as  good.]  We,  the  said  Munroe 
and  Barber,  do  agree  to  each  select  one  man,  and  those  to  select  the  third,  to 
examine  this  property,  and  to  ascertain  its  true  present  condition,  and  the 
Said  Barber  does  hereby  covenant  and  agree  to  return  this  property  and  ma- 
chinery in  as  good  repair  and  condition  as  he  receives  it  in,  or  make  good  the 
deficiency  in  money  or  legal  tender.  The  said  D.  D.  Barber  is  to  bear  all 
losses  by  fire  or  other  accident  which  may  occur,  and  the  said  W.  F.  Munroe 
takes  no  risk  whatever,  nor  in  any  event  is  he  to  sustain  any  losses.  *  *  * 
Value  of  mill  $5,000. "  (Signed  by  the  parties.)  It  was  alleged,  in  substance, 
that  it  was  agreed  that  the  true  value  of  the  mill  property  was  $5,000,  and,  in 

'A  written  agreement  may  be  modified,  explained,  reformed,  or  altogether  set  aside 
by  parol  evidence  of  an  oral  promise  or  undertaking,  material  to  the  subject-matter  of 
the  contract,  made  by  one  of  the  parties  at  the  time  of  the  execution  of  the  writing,  and 
which  induced  the  other  party  to  put  his  name  to  it.  Such  evidence  must  be  clear,  pre- 
cise, and  indubitable ;  that  is,  the  witnesses  must  be  found  credible.  They  must  dis- 
tinctly remember  the  facts  to  which  they  testify,  and  narrate  the  details  exactly;  and 
their  statements  must  be  true.  Thudium  v.  Yost,  (Fa.)  11  Atl.  Rep.  485,  and  note.  Con- 
cerning the  admissibility  of  parol  testimony,  in  an  action  upon  a  written  contract,  to 
establish  a  contemporaneous  verbal  agreement,  see  Graflam  v.  Pierce,  (Mass.)  9  N.  E. 
Rep.  819,  and  note;  Carr  v.  Hays,  (Ind.)  11  N.  £.  Rep.  25;  Blair  v.  Buttolph,  (Iowa,)  88 
N.  W.  Rep.  349;  Farwell  v.  Ensign,  (Mich.)  Id.  734:  Bamett  v.  Bamett,  (Va.)  2  S.  E. 
Rep.  738,  and  note;  Mason  v.  Mason,  /Iowa,)  84  N.  w  Rep.  308. 
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case  of  fire»  Barber  should  either  replace  the  property  In  as  good  condition  as 
before,  or  else  pay  the  difference  between  the  sum  insured  ($1,500)  and  the 
agreed  Talne,  ($5i000.)    It  is  further  alleged  that  the  property  was  de- 
stroyed by  fire  in  May,  1882,  and  that  the  defendant  neither  replaced  the  same, 
nor  paid  the  difference  between  the  insurance  ($1,500)  and  the  agreed  value, 
($5,000.)    There  was  a  second  cause  of  action  not  material  to  be  stated,  as 
there  is  no  exception  relating  thereto.    The  defendant  answers,  and  admits 
that  there  was  a  written  contract  on  27th  December,  1882;  but  denies  that  it 
was  as  set  out  by  the  plaintiff,  and  says,  in  substance,  that  the  interlineation 
has  been  made  since  the  contract  was  entered  into,  and  without  the  knowl- 
edge, consent,  or  ratification  of  the  defendant;  that  the  property  was  not 
worth  more  than  $2,000,  and  that  its  real  value  was  to  be  ascertained  by  par- 
ties to  be  selected;  that  he  was  to  insure  it  in  the  sum  of  $1,500,  and  turn  the 
policy  over  to  Munroe,  and  that  the  property  was  to  be  returned  to  Munroe  in 
as  good  condition  as  when  received,  or  that  he  was  to  make  good  the  differ- 
ence, and,  in  the  event  of  destruction  by  fire  he  was  to  replace  it  in  as  good 
condition  as  before,  using  the  insurance  moneyfor  that  purpose,  or  else  pay 
the  difference  between  the  value  of  the  property  and  the  insurance;  but  de- 
nies that  the  stipulated  value  was  $5,000,  or  that  in  the  event  of  loss  by  fire 
it  was  to  be  rebuilt  at  $5,000,  or  that  it  was  ever  intended  by  the  parties,  or 
either  of  them,  to  put  an  agreed  value  upon  the  .property  alt<^ether  fictitious 
and  far  above  its  real  value;  that  the  defendant  did  insure  the  property  in  the 
sum  of  $1,500,  and  delivered  the  policy  to  Munroe;  that  after  the  fire  the  said 
Munroe  assigned  the  policy  to  D.  C.  Bacon  &  C!o.,  of  Savannah,  Ga.,  who  have 
collected  it;  that  no  part  of  it  has  been  paid  to  him;  tluit  Munroe  has  left  the 
state,  and  is  insolvent,  and  that  he  has  no  remedy  against  him;  that  he  has  al- 
ways been  ready  and  willing  to  have  the  property  valued  by  the  arbitrator, 
and  on  deliveiy  to  him  of  the  insurance  money  to  replace  it  in  as  good  condi- 
tion as  it  was  before,  and  has  repeatedly  offered  so  to  do.     There  were  otlier 
matters  presented  by  the  answer  and  the  replication  not  material  to  the  ques- 
tions involved  in  the  appeal,  which  are,  substantially:    (1)  Whether,  by  thp 
contract,  the  value  of  the  property  was  fixed  by  the  parties  at  $5,000,  as  in- 
sisted by  the  plaintiff,  or  whether  it  was  to  be  ascertained  by  the  parties  to  be 
selected,  as  insisted  by  the  defendant.    (2)  Whether,  the  property  having  been 
destroyed  by  fire,  the  defendant  elected  to  replace  it,  and,  if  so,  whetiier  he 
was  entitled  to  the  insurance  money  to  be  used  in  replacing  it,  as  he  insists, 
or  whether  he  was  to  have  the  insurance  money  only  after  the  property  was 
replaced,  as  insisted  by  the  plaintiffs.     (3)  If  the  defendant  was  entitled  to 
have  the  insurance  money  to  be  used  in  replacing  the  property,  did  the  plain- 
tiffs or  their  assignor  put  it  out  of  the  power  of  the  defendant  to  get  it  to  be 
so  used,  by  causing  delay  in  the  collection  of  it,  and  the  application  of  it  to 
the  use  of  the  assignor  after  it  was  collected? 

There  is  much  presented  in  the  record  which  we  need  not  consider,  and  we 
shall  confine  ourselves  to  so  much  of  it  as  relates  to  the  exceptions  taken  by 
the  plaintiff.  The  plaintiff  testified  in  his  own  behalf;  his  evidence  tending 
to  show  that  the  contract  was  as  alleged  by  him.  The  defendant  was  then  ex- 
amined  as  a  witness;  the  tendency  of  his  evidence  being  to  show  that  the  con- 
tract was  as  alleged  by  him. 

1.  In  the  course  of  the  examination  of  the  witnesses,  it  was  proposed  to 
.^i.ow  by  him  "that  as  part  of  the  agreement  then  made  between  the  parties, 
but  not  reduced  to  writing,  it  Wcis  agreed  that,  if  Barber  should  take  the  op- 
tion to  replace  the  mill  as  agreed  on,  he  was  to  have  the  insurance  money  for 
the  purpose  of  doing  so."  This  evidence  was  objected  to  by  the  plaintiffs, 
but  received  by  the  court,  and  constitutes  the  first  exception.  It  is  a  well-es- 
tablished general  rule  that  if  the  parties  reduce  their  entire  contract  or  agree- 
ment to  writing,  whether  under  seal  or  not,  the  court  will  not  hear  parol  evi- 
dence to  vary  or  change  it,  unless  for  fraud,  mistake,  or  the  like;  but  if  it 
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appear  that  the  entire  agreement  was  not  reduced  to  writing,  or  if  the  writing 
itself  leaves  it  doubtful  or  uncertain  as  to  what  the  agreeoR'nt  was»  parol  evi- 
dence is  competent,  not  to  contradict,  but  to  show  and  mal^e  certain  what  was 
the  real  agreement  of  the  parties;  and  in  such  a  case  what  was  meant,  is  for 
the  jury,  under  proper  instructions  from  the  court.  In  the  case  before  us,  it 
is  conceded  that,  if  the  defendant  should  elect  to  replace  the  property,,  he  was 
to  have  the  insurance  money.  The  oniy  question  is  as  to  when, — wliether  be- 
fore, to  be  used  in  replacing  it,  as  the  defendant  says,  or  after  it  should  be 
replaced,  as  the  plaintiffs  say;  and  upon  this  question  the  written  instrument 
is  silent.  There  is  nothing  said  as  to  what  disposition  is  to  be  made  of  the 
insurance  money  if  the  defendant  shall  elect  to  replace  the  mill.  We  think 
there  was  no  error  in  admitting  the  testimony.  The  ruling  of  the  court  is 
sustained  alike  by  ''the  reason  of  the  thing"  and  by  abundant  authority. 
Johnston  V.  McHary^  5  Jones,  (N.  C.)  369;  Twidy  v.  Saundertton^  9  Ired.  5; 
ManninffY.  Jones^  Busb.  368;  Sherrill  v.  Hagan,  92  N.  C.  345,  and  the  cases 
cited  therein. 

2.  The  defendant  offered  the  deposition  of  B*  P.  Paddison  to  show  that  con- 
temporaneously with  the  written  agreement,  and  as  a  part  of  it  not  reduced 
to  writing,  the  defendant  and  Alunroe  agreed  that,  if  the  former  should  choose 
to  replace  the  mill,  he  was  to  have  the  use  of  the  insurance  money  to  do  it 
with.  This  was  admitted,  under  objection  by  plaintiff,  and  is  the  second  ex- 
ception. This  exception  was  properly  overruUd  for  the  same  reason  as  the 
first. 

3.  The  defendant  then  offered  in  evidence  the  following  letter  w^ritten  by 
Munroe,  the  assignor  of  the  plaintiffs,  to  the  defendant.'' 

"  Glknmore,  Ga.,  May  17,  1883. 

"Dear  Sib:  Yours  received,  facts  noted.  I  am  truly  sorry  to  luar  of  the 
burning  of  the  mill,  and  would  advise  you  to  rebuild  at  once.  I  would  put 
in  a  new  engine,  and  fit  it  up  all  right.  You  can  use  the  insurance  money, 
of  course.    I  have  the  policies,  and  ^A\\\.  send  them  in  a  few  davs. 

"  Yours,  truly,  W.  F."  Munroe.  " 

It  appears  from  the  record  that  this  letter  was  written  before  the  assign- 
ment by  Munroe  to  the  plaintiffs,  which  was  in  December,  1883;  and  it  was 
clearly  competent,  as  tending  to  show  that  Munroe  understood  the  agreement 
to  be  that  the  defendant,  if  he  should  rebuild,  was  to  have  the  insurance 
money. 

4.  For  the  same  reason,  Munroe's  letters  to  the  defendant  of  August  8, 1883, 
and  September  14, 1883,  in  regard  to  the  delay  in  getting  the  insurance  money, 
were  admissible.  These  letters  were  also  admissible  as  tending  to  show  the 
cause  of  delay  in  collecting  the  insurance  money. 

5.  The  plaintiffs  excepted  to  the  sixth  issue,  (by  mistake  numbered  5  in  the 
case  on  appeal.)  That  is:  **  Was  it  agreed  between  Munroe  and  the  defend- 
ant, before  Munroe's  assignment  to  the  plaintiffs,  that  defendant  should  have 
the  use  of  the  insurance  money  to  replace  the  property  with,  if  he  should  take 
the  option  to  do  so?"  The  ground  of  exception,  as  stated  in  the  case,  is :  " Be- 
cause it  presented  no  question  of  fact,  but  one  of  law  only,  which  the  court 
must  decide,  the  entire  contract  as  alleged  by  either  or  both  parties  being  in 
writing;  and  because  it  sought  to  set  up  a  contract  subsequent  to  the  contract 
declared  on,  in  modification  of  the  latter,  and  amounting;  to  a  release  of  it,  the 
plaintiff  not  having  any  notice  of  such  defense,  and  such  subsequent  contract 
not  having  been  set  up  or  referred  to  in  the  answer;  and  because,  generally, 
on  the  pleadings  and  evidence,  the  issues  should  not  be  submitted. "  This  ex- 
ception is  founded  upon  the  triple  misapprehension:  (1)  In  supposing  that 
the  entire  contract,  as  understood  by  both  parties,  (or  either  of  them,  as  to 
t'.iat,)  was  in  writing;  (2)  that  the  written  agreement  itself  determined  or 
could  determine  whether  the  defendant  would  elect  in  the  contingency  con- 
templated, to  replace  the  property;  and  (3)  that  it  modified  or  released  the 
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original  contract.    It  was  of  the  very  essence  of  the  controversy,  and  it  ia  im- 
possible to  see  how  the  plaintiffs  could  reasonably  be  misled  by  it. 

6.  The  case  states  that,  "on  the  argument  of  the  admissibility  of  the  letters 
and  other  evidence  to  show  the  past  agreement,  defendant's  counsel  contended 
that  if  the  agreement  between  Munroe  and  Barber  had  been  that,  if  the  mill 
should  be  replaced,  the  assured  should  also  keep  the  insurance  money,  it  would 
have  been  a  wager  policy,  and  opposed  to  good  morals  and  void;  whereupon 
plaintiff's  counsel  admitted  that  it  was  not  the  intention  of  the  parties,  Mun- 
roe and  Barber,  that  if  Barber  saw  fit  to  replace  the  mill,  and  did  so,  that 
Munroe  could  keep  the  insurance  money,  but  in  that  event  their  Intention  was 
tlmt,  whenever  Barber  should  replace  the  mill,  Munroe  was  to  turn  over  to 
him  the  insurance  money,  and  therefore  the  sixth  (seventh)  issue  was  sub- 
mitted, as  follows:  Was  the  agreement  that  the  defendant  shopld  have  the  in- 
surance money  after  he  should  replace  the  mill  and  property,  and  did  the  said 
Munroe  receive  the  money  and  use  it,  and  put  it  out  of  his  power  to  comply 
with  his  agreement,  and  did  he  mislead  the  defendant  so  as  to  delay  the  exe- 
cution of  his  option?"  The  defendant  had  alleged,  by  way  of  defense  and 
counter-claim  for  damages,  among  other  things,  that,  by  reason  of  neglect  and 
misrepresentations  on  the  part  of  Munroe,  there  was  a  controversy  with  the 
insurance  company,  and  delay,  whereby  he  was  deprived  of  the  use  of  the  in- 
surance money  in  refitting  the  property  for  use,  and  that  he  thereby  lost  the 
benefit  of  his  lejise,  by  which  he  was  dapiaged.  This  was  denied  by  the  rep- 
lication. As  bearing  upon  the  seventh  issue,  there  was  evidence  tending  to 
show  that,  after  the  fire,  Munroe  sent  the  insurance  policy  to  one  of  the  plain- 
tiffs, with  "instructions  to  liold  it  till  Barber  replaced  the  burned  mill,  and 
then  to  give  it  to  him;"  and  that  Barber  "insisted  that  he  was  entitled  to  the 
policy,  or  the  pr6ceeds  of  it,  before  he  began  to  rebuild ;"  and  that  he  was  ready, 
and  always  had  been,  to  rebuild  as  soon  as  the  money  was  collected  and  paid 
to  him.  There  was  also  evidence  tending  to  show  that  Munroe  had  assigned 
the  policy  to  Bacon  &  Co.,  of  Savannan,  Ga.  Ten  issues  were  submitted  to 
the  jury  involving  questions  controverted  by  the  parties.  In  response  to  two 
of  these,  the  second  and  third,  the  jury  has  found  as  facts  that  the  defendant 
offered  "to  rebuild  the  mill  and  replace  the  property  in  as  good  condition  as 
he  received  it  if  Munroe  or  the  plaintiffs  would  allow  him  the  $1,500  insurance 
money,"  and  that  they  refused,  or  placed  it  out  of  their  power  to  do  so;  and 
in  response  to  the  sixth  issue,  already  recited,  they  responded,  "Yes."  The 
responses  to  these  issues  were  suflScient  to  determine  the  controversy  in  favor 
of  the  defendant;  but  it  is  insisted  by  plaintiff  that  the  seventh  issue  was  im- 
properly submitted  because  inconsistent  with  and  contradictory  of  the  sixth 
issue.  The  first  part  of  the  issue,  "Was  the  agreement  that  the  defendant 
should  have  the  insurance  money  after  he  should  replace  the  mill  and  prop- 
erty," is  not  raised  by  the  complaint,  answer,  and  replication;  but,  from  the 
statement  of  the  case,  seems  to  have  been  framed  to  meet  a  phase  presented 
upon  the  argument  by  the  counsel  for  the  plaintiffs.  The  remaining  part  of 
it  is  fairly  raised  by  the  allegations  and  denials,  and  is  substantially  met  by 
the  third  issue,  in  response  to  which  the  jury  found  that  the  plaintiffs  refused, 
or  placed  it  out  of  their  power,  to  allow  the  defendant  the  use  of  the  insurance 
money  to  replace  the  mill.  So  no  part  of  the  issue  was'  needed  to  determine 
the  controversy.  Was  it  in  any  way  prejudicial  to  the  plaintiffs?  The  first 
part  of  it,  as  responded  to  by  the  jury,  seems  but  an  affirmation  of  the  admis- 
sion of  plaintiffs,  made  by  counsel  on  the  trial;  and  the  second  part  of  it,  a 
declaration  that,  taking  the  agreement  as  so  admitted,  Munroe  had  received 
the  money,  used  it,  and  put  it  out  of  his  power  to  comply  with  the  agreement; 
and  we  are  unable  to  see  how  the  apparent  conflict  between  the  sixth  and  sev- 
enth issues  can  prejudice  the  plaintiffs.  There  is  no  view  in  which  the  dis- 
crepancy in  the  issues  and  the  finding  of  the  jury  can  affect  the  result.  This 
court  has  several  times  held  that  the  submission  of  unnecessary  or  immaterial 
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issues  is  not  assignable  as  error  wben  it  cannot  be  seen  how  the  appellant  is 
prejudiced  thereby.  Perry  v.  Jackson,  88  N.  C.  103;  McDonald  y.  Carson, 
94  N.  C.  497;  Cuthhertson  v.  Insurance  Co.,  96  N.  C.  480,  2  S.  E.  Rep.  258. 
Upon  a  review  of  his  honor's  rulings,  and  the  errors  assigned  in  the  record, 
we  can  see  no  error  of  which  the  plaintiffs  can  complain. 


aOO  N.  C.  150) 

Durham  Tobagoo  Co.  o.  MoElweb. 

(Supreme  Court  of  North  Carolhia.    March  19, 1888.) 

1.  Tradr-Mark—Scit  to  Rbstrajn  Infringement— Instruction. 

In  an  action  brought  to  restrain  the  defendant  from  using  a  trade-mark  which  both 
parties  claimed  to  own.  an  instruction  that  if  the  jury  find  that  both  parties  had 
used  it  for  one  year  and  upwards  without  any  attempt  to  interfere  with  each  other^s 
use,  they  shoula  find  for  the  defendant;  but  if  they  should  find  that  the  plaintiff 
was  the  exclusive  owner  of  the  trade-mark,  and  had  done  nothing  which  would  lead 
the  defendant  to  beUeve  that  it  had  abandoned  its  right,  and  had  always  objected  to 
the  defendant's  use  of  it,  when  such  use  came  to  plamtifTs  knowledge,  they  should 
find  for  the  plaintiff,  is  not  open  to  objection  on  the  part  of  the  defendant. 

2.  Same— Suit  for  Infringement— Evidence. 

In  an  action  brought  to  restrain  the  defendant  from  using  a  trade-mark,  which  he 
claimed  to  own,  a  certified  copy  of  his  application  for  a  registration  of  his  claimed 
trade-mark  Is  admissible  against  defendant's  objection  that  the  law  authorizing  the 
registration  of  trade-marks  is  unconstitutional,  as  a  statement  of  the  defendant  fo 
the  purpose  of  contradicting  his  testimony. 
8.  Same. 

In  an  action  brought  to  restrain  the  defendant  from  using  a  trade-mark,  which  he 
claimed  to  have  designed  and  registered,  it  was  proper  to  admit  a  question  put  to 
defendant  whether  there  was  not  an  interfering  deciaratlon  filed  by  the  plaintiffs, 
after  he  had  made  his  application,  as  it  tended  to  show  whether  there  had  been  a 
quiet  acquiescence  by  them  in  his  claim  to  title. 

4.  Same. 

In  an  action  brought  to  restrain  the  defendant  from  using  a  trade-mark,  which 
both  parties  to  the  smt  claimed  to  own,  a  question  put  to  the  defendant  whether  he 
had  ever  sued  any  one  for  an  alleged  infringement  of  his  ti*ade-mark  was  properly 
admitted,  as  the  answer  that  he  had  only  sued  one  party,  tended  to  explain  and 
qualify  his  previous  testimony  as  to  its  use. 

5.  Same. 

In  an  action  brought  by  a  corporation  to  restrain  the  defendant  from  using  a  trade- 
mark, the  uncontradicted  testimonyof  a  stockholder  that  the  company  now  owns  the 
trade-mark  is  sufficient  to  enable  the  jury  to  pass  upon  the  question  of  ownership. 

6.  Witness— Competency— Transactions  with  Deceased. 

In  a  suit  brought  to  restrain  the  defendant  from  using  a  trade-mark,  which  the 
plaintiff  claimed  to  have  bought  from  a  person  since  deceased,  with  whom  the  de- 
fendant claimed  to  have  designed  and  used  the  trade-mark  as  a  partner,  questions 
put  to  the  defendant  by  his  counsel  relative  to  his  interest  in  the  trade-mark,  and 
where  it  was  orlg^ated  were  properly  excluded  as  being  prohibited  by  Code  N.  C. 
§  590,  which  provides  that  on  the  trial  of  an  action  a  party  interested  in  the  event 
shall  not  testify  in  his  own  behalf  against  a  party  deriving  title  from  a  deceased 
person  concemmg  a  personal  transaction  or  communication  between  the  witness 
and  deceased. 

7.  Appeai/— Harmless  Error— Impeachment  of  Witness. 

A  question  put  to  a  witness  whether  there  were  not  some  hard  reports  conceiniing 
the  character  of  another  witness  in  his  neighborhood  is  unprejudicial  where  the  an- 
swer is,  "I  have  heard  of  none. " 

Appeal  from  superior  court,  Person  county;  Shepherd,  Judge. 
W,  W,  Fuller,  Graham  <&  Huffin,  and  J..  W.  Graham,  for  appellee.    Batch- 
elor  &  Devereux,  for  appellant. 

Smith,  C.  J.  The  nature  and  purpose  of  the  present  action,  as  set  forth  in 
the  pleadings,  are  restated  and  explained  in  the  opinion  of  the  court,  when 
the  case  was  before  us  upon  a  former  appeal,  (94  N.  C.  424,)  and  hence  we 
dispense  with  a  repetition  of  the  facts. 

Upon  the  last  trial,  at  September  term,  1887,  of  Person  supexior  court,  is- 
sues were  submitted  and  answered  as  follows:  "(1)  Is  the  plaintiff,  as  against 
the  defendant,  entitled  to  the  sole  and  exclusive  use  of  the  device  or  symbol  of 
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a  toll,  in  connection  with  the  words  <  smoking  tobacco/  when  attached  to 
packages  of  smoking  tobacco?  Anstoer.  'Yes/  (2)  Is  the  plaintiff  entitled 
to  U\e  sole  and  exclusive  use,  as  against  the  defendant,  of  the  label,  sign, 
and  trade-mark  mentioned  in  his  complaint  and  set  forth  in  his  exhibit?  A. 
<  Yes;  all/  And  if  not  to,  all  of  said  trade-mark,  to  what  part  or  parts  of  it? 
(3)  Has  plaintiff  been  damaged  by  the  defendant  unlawfully  affixing  or  an- 
nexing to  packages  of  smoking  tobacco  manufactured  or  sold  by  defendant's 
labels  containing  plaintiff's  trade-maik,  or  anj  part  of  it?    A.  *  No/  " 

The  plaintiff  derived  its  claim  to  the  property  in,  and  the  exclusive  right  to 
use,  the  trade-mark,  device,  and  label  in  dispute,  under  one  J.  R.  Green,  and 
the  defendant  introduced  evidence  to  show  that  in  the  fall  of  1865  himself  and 
Green,  who  were  partners  and  manufacturers  of  smoking  tobacco,  originated 
and  adopted  the  same  trade-mark,  and  used  it  upon  their  goods  manufactured 
at  Durham.  In  the  progress  of  the  trial  before  the  Jury,  the  plaintiff  offered 
in  evidence  a  certiOed  copy  of  a  copyright  issued  to  Green,  which,  after  objec- 
tion from  the  defendant,  was  admitted,  and  it  was  afterwards  ruled  out,  and 
the  jury  directed  to  disregard  it.  The  defendant's  counsel  proposed  to  ask 
him  what  interest,  if  any,  he,  the  witness,  had  in  the  trade-mark,  at  the  time 
when  he  was  manufacturing  tobacco  at  Bowan  Mills.  This  Inquiry  was  not 
allowed,  for  the  same  reason  that  the  interest,  as  the  witness  had  already 
stated,  was  acquired  in  association  with  Green,  and  grew  out  of  a  transaction 
between  them.  A  similar  question.  "When  was  the  trade-mark  originated  ?" 
was  upon  the  same  grounds  not  permitted  to  be  answered  by  the  witness. 
These  ruling  from  the  subject  of  the  three  exceptions  mentioned,  and,  we 
think,  came  clearly  within  the  inhibitions  of  the  statute,iand  the  evidence 
was  properly  excluded  as  coming  from  a  party  to  the  transaction  with  one  un- 
der whom  the  plaintiff  claims.  The  next  exception  was  to  the  introduction 
by  the  plaintiff  of  a  certified  copy  of  the  defendant's  application  for  registra- 
tion of  his  claimed  trade-mark,  admitted  to  be  in  due  form,  and  resisted  on  the 
ground  that  the  law  under  which  it  had  been  filed  was  unconstitutional.  It 
was  permitted  to  be  re^id  as  a  declaration  of  the  defendant.  The  defendant 
said  in  his  further  examination  that  he  applied  for  such  registration,  and  that 
the  paper  referred  to  and  handed  the  witness  was  his  said  application,  but  he 
did  not  remember  that  he  claimed  an  exclusive  right  in  the  trade-mark.  The 
plaintiff  then  inquired:  "Was  there  not  a  proceeding  or  declanition  interfer;- 
ing  after  you  filed  this  application?'*  Upon  objection  made  and  overruled, 
the  witness  answered,  "Yes.'*  It  is  to  be  observed  that  the  objection  is  not 
to  the  character  or  quality  of  the  evidence,  as  secondary,  and  not  admissible 
under  section  4940  of  the  Revised  Statutes  of  the  United  States,  but  because  the 
constitution  allows  no  such  exclusive  right  to  the  use  of  a  trade-mark  to  be  thus 
secured  to  the  inventor.  Begardi  ng  the  copy  as  if  the  original  had  been  pro- 
duced,  and  to  this,  and  for  the  reason  that  it  was  not  primary  evidence,  ob- 
jection, to  be  available,  sliould  then  have  been  made,  {Bridgers  v.  Bridgers, 
G9  N.  C.  451;  Gidney  v.  Moore,  86  N.  C.  484;  StaU  v.  Kemp,  87  N.  C,  538;) 
and  put  upon  proper  ground.  The  answer  to  the  last  question  was  sought  to 
show  that  there  had  not  been  a  quiet  acquiescence  in  the  validity  of  the  de- 

>  Code  N.  C.  §  590:  **Upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits  of  a 
special  proceodingf  a  party  or  a  person  interested  in  the  event,  or  a  person  from,  through, 
or  under  whom  such  a  party  or  interested  person  derives  his  interest  or  title,  by  assign- 
ment or  otherwise,  shall  not  be  examined  as  a  witness,  in  his  own  behalf  or  interest,  or 
in  behalf  of  the  party  succeeding  to  his  title  or  interest  against  the  executor,  adminis- 
trator, or  survivor  of  a  deceaseoT  person,  or  the  committer  of  a  lunatic,  or  a  person  de- 
riving his  title  or  interest  from,  through,  or  under  a  deceased  person,  or  lunatic,  by  as- 
signment or  otherwise,  concerning  a  personal  transaction  or  communication  between 
the  witness  and  deceased  person  or  lunatic,  except  when  the  executor,  administrator, 
survivor,  committer,  or  person  so  deriving  title  or  interest  is  examined  in  his  own  be- 
half, or  the  testimony  of  the  lunatic  or  deceased  person  is  given  in  evidence  concerning 
the  same  transaction  or  conunanioatioQ. " 
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fendant's  claim  to  ownership  of  the  trade- mark  and  a  submission  to  it.    Of- 
fered for  such  purpose,  we  find  no  just  grounds  for  exception  to  its  reception. 

The  objection  to  an  inquiry  of  the  defendant  whether  he  had  ever  sued  any 
one  for  an  infringement  of  his  alleged  right  to  the  trade-mark.  This  was  fal- 
lowed by  an  answer  that  he  had  sued  no  one  but  Blackwell  &  Carr,  and  the 
answer  was  received  as  tending  to  qualify  and  explain  his  previous  testimony 
as  to  his  use  ol  it,  and  the  time  and  place,  when  and  where,  it  had  been  so 
used,  and  for  this  object  was  competent.  The  inquiry  put  to  S.  A.  Sharp,  a 
witness  for  defendant,  as  to  the  character  of  the  witness  (Jeorge  F.  Shepherd, 
whose  deposition  had  been  read,  and  if  there  were  not  in  his  community  many 
hard  repoits  in  regard  to  his  reputation,  if  liable  to  objection,  is  freed  from  it 
by  the  answer:  "1  have  heard  of  none."  Bost  v.  Bost,  87  N.  0.  477.  The 
next  exceptions  are  to  instructions  asked  and  refused,  and  to  the  instructions 
given  to  the  jury.  The  defendant's  counsel  asked  the  court  to  charge  the 
jury: 

"(1)  Thatif  they  find  from  the  testimony  that  the  defendant  was  at  anytime 
in  the  open,  public,  and  continuous  use  of  the  trade-mark  in  question  by  plac- 
ing it  on  packages  of  smoking  tobacco,  and  placing  such  packages  upon  the 
market  in  North  Carolina  and  elsewhere  for  the  space  of  three  years,  with  the 
knowledge  of  plaintifiP,-  or  of  those  under  whom  it  claims  before  plaintiff  be- 
came their  assignee,  and  neither  plaintiff  nor  those  under  whom  it  claims  took 
any  legal  proceedings  to  stop  or  restrain  defendant  in  the  use  of  said  trade- 
mark, there  being  during  these  three  years  no  legal  proceedings  by  defendant 
against  plaintiff,  or  those  under  whom  it  claims,  involving  defendant's  right 
to  so  use  said  trade-mark,  then  the  jury  ought  to  find  that  as  against  defend- 
ant plaintiff  is  not  entitled  to  the  exclusive  use  of  said  trade-mark.  (2)  I  ask 
the  above  instructions  in  the  same  words  as  above,  only  substituting  the 
words  « two  years '  for  the  words  « three  years,'  in  the  two  places  where  they 
occur  in  No.  1,  as  asked  above.  (3)  I  ask  the  same  instructions  as  are  asked 
in  No.  1  above,  substituting  the  words  '  one  year '  for  the  words  *  three  years ' 
in  the  two  places  where  they  occur  in  No.  1,  as  above.  (4)  If  Nos.  1, 2,  and 
3,  as  asked  above,  are  all  refused  by  the  court,  then  I  ask  the  instruction  as 
asked  in  No.  1,  substituting  seven  years  for  three  years  in  the  two  places 
where  they  occur  in  No.  I,.a8  above.  (5)  I  ask  his  honor  to  tell  the  jury 
that  if  they  believe  the  witness  J.  S.  Carr,  then  he  had  notice  in  the  year  1872 
that  defendant  was  using  the  said  trade-mark  on  packages  of  smoking  tobacco. 
Said  Carr  was  then  a  partner  with  \V.  T.  Blackwell,  under  whom  plaintiff 
claims,  in  the  use  of  said  trade-mark.  (6)  I  ask  his  honor  to  tell  the  jury  that 
there  is  no  evidence  of  any  legal  proceeding  or  litigation  involving  tlje 'right 
of  plaintiff,  or  those  under  whom  it  claims,  or  of  defendant,  to  use  said  trade- 
mark, being  instituted  by  either  plaintiff  or  those  under  whom  it  claims,  or 
by  defendant  before  the  year  1880. 

"R.  F.  Armfield.  Att'y  for  Defendant. 

"If  No.  6  is  declined,  then  I  ask  it  with  the  modification,  before  the  23d 
July,  A.  D.  1877.  R.  F.  Armfield." 

The  court  gave  instructions  1,  2,  8,  and  4,  with  this  modification:  "But  If 
you  believe  that  the  plaintiff,  or  those  under  whom  it  claims,  did  no  act  or 
thing  by  which  the  defendant  was  induced  to  believe  that  it  had  abandoned 
its  alleged  exclusive  right  to  use  the  said  brand,  and  the  plaintiff,  and  those 
under  whom  it  claims,  had  been  in  the  continual  use  of  said  brand  from  its 
invention  and  adoption  to  the  present  time  of  the  commencement  of  this  suit, 
and  claims  the  exclusive  right  to  use  tt,  and  that  whenever  they  had  notice 
of  the  use  of  the  same  by  the  defendant,  they  promptly  interfered  with  sucli 
use  by  threats  to  sue,  seizure  of  the  tobacco  so  labeled  or  put  on  the  mar- 
ket by  defendant,  notice  to  defendant's  purchasers  of  the  same,  or  by  such 
other  acts  and  declarations  known  to  defendant,  by  which  the  defendant  knew 
tliat  the  plaintiff,  and  those  under  whom  it  claims,  at  all  times  cLiimed  the 
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exclusive  right  to  use  said  brand,  and  at  all  times  after  notice  of  the  use  bj 
defendant  denied  and  contested  the  right  of  the  defendant  to  use  it,  then  the 
failure  to  bring  said  suit  within  the  periods  mentioned  would  not  take  away 
the  plaintiff's  exclusive  right  to  use  the  same."  'To  this  modification  the  de- 
fendant excepted.  The  court  gave  the  fifth  instruction  as  prayed  for.  The 
court  declined  to  give  the  sixth  unil  seventh  instructions,  stating  to  the  jury 
that  they  might  consider  the  evidence  of  the  defendant  and  the  witness  Allen 
as  some  evidence  on  these  points.  Defendant  excepted.  There  was  a  ver- 
dict for  the  plaintift  on  the  first  two  issues,  and  to  the  issue  as  to  damages  the 
jury  found  that  no  damage  had  been  sustained  by  plaintiff.  The  defendant 
moved  for  a  new  trial  on  the  following  grounds:  For  that  the  court  admit- 
ted incompetent  evidence  against  and  excluded  competent  evidence  for  him; 
for  error  in  refusing  instructions  asked  and  giving  others  in  their  place;  and 
for  that  in  the  absence  of  any  proof  to  connect  the  plaintiff  with  W.  T.  Black- 
well  in  the  alleged  ownership  it  was  left  to  the  jury  to  so  find.  The  motion 
was  denied,  and,  judgment  being  rendered  for  the  plaintiff,  the  defendant 
appealed. 

The  instructions  requested  are  embodied  in  one  general  proposition,  vary- 
ing as  to  the  interval  of  time  only,  that  the  inaction  of  the  successive  alleged 
owners  of  the  trade-mark  to  put  a  stop  to  the  use  of  it  by  the  defendant,  by 
a  restraining  judicial  order  or  other  means,  when  aware  of  the  continued  in- 
fringement, and  the  same  course  pursued  by  the  defendant,  asserting  but  not 
enforcing  his  own  claim  thereto,  warrant  the  jury  in  finding  the  first  issue  in 
the  negative.  As  the  question  between  the  parties  is  as  to  the  invention  and 
appropriation  of  the  trade-mark,  whereby  a  proprietary  and  sole  right  to  its 
use  is  acquired,  we  do  not  see  why  any  other  force  should  be  given  to  the  sup- 
posed acquiescence  in  the  defendant's  alleged  invasion  than  that  of  evidence 
tending  to  disprove  the  claim  itself.  The  modification  in  the  charge  presented 
the  matter  in  another  aspect,  leaving  to  the  jury  to  pass  upon  the  evidence* 
and  derive  such  conclusions  as  were  warranted  by  it.  Of  the  charge,  consid- 
ered as  a  whole,  the  defendant  has  no  just  cause  of  complaint.  If  his  conten- 
tion, as  expressed  in  the  instructions  asked,  was  that  the  proprietary  right  was 
lost  by  such  forbearance,  although  it  was  already  vested,  we  cannot  give  it  our 
sanction.  The  delay  in  vindicating  a  valid  right  beyond  its  weight  in  dis- 
proving its  existence  cannot  have  the  effect  of  extinguishing  it,  or  operate  be- 
yond barring  the  action  under  the  statute  of  limitations,  or  a  presumption  of 
an  abandonment.  The  indulgence  may  be  deemed  such  an  assent  to  the  use 
of  the  device  as  would  not  entitle  the  owner  to  demand  damages  for  its  inter- 
mediate use,  and  so,  accordingly,  none  are  awarded  against  the  defendant. 
As  is  held  in  Taylor  v.  Carpenter^  2  Woodb.  &  M.  1,  a  long  delay  in  prose- 
cuting the  claim  after  knowledge  of  the  wrong  would  be  competent  evidence 
of  acquiescence  in  it,  but  could  be  no  bar  to  a  recovery  unless  extended  to  the 
period  prescribed  in  the  statute  of  limitations.  The  last  error  sissigned  is  that 
the  jury  were  permitted  to  connect  the  plaintiff  in  ownership  with  W.  T. 
Bluckwell,  from  whom  it  is  alleged  to  have  been  derived,  without  any  evi- 
dence of  a  transfer.  The  testimony  of  J.  S.  Oarr  was,  and  that  without  ob- 
jection, that  "the  plaintiff  company  owns  it  now,"  (referring  to  the  trade- 
mark,)  and  there  being  no  controversy  upon  this  point  during  the  triaU  this 
fveems  to  have  been  received  as  sufficient  proof  of  the  fact  of  transfer,  and  it 
was  proper  to  let  the  jury  pass  upon  it. 

We  find,  therefore,  no  error  in  the  record,  and  the  judgment  is  afilrmed. 

(100  N.  C.  88)  ^ 

Thornton  et  ux  v,  Brady* 

(Supreme  Court  of  North  Carolima,    March  26, 1888.) 

AppBAi.^RBQinsxTBS— Exceptions  and  Assionments  op  Error— Code  N.  C.  %  957. 
An  appeal  oannot  be  sustained  where  no  exception  or  assi^ment  of  error  ap- 
pears, m  terms  or  by  implication,  in  the  oaae  stated  or  settled  on  appeal,  or  in  the 
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record  proper,  as  Code  N.  C.  S  957,  which  provides  that  ^  in  evenr  case  the  court  may 
render  such  sentence,  judgment,  and  decree  as  on  inspection  of  the  whole  record  it 
shall  appear  to  them  ought  in  law  to  he  rendered  thereon, "  etc.,  has  no  application 
thereto. 

Appeal  from  superior  court,  Cumberland  county;  Walter  Clark,  Jiidg^. 

A.  G.  Thornton  et  ux,  sued  A.  G.  Brady  for  a  settlement  of  cross -accounts, 
and  pending  such  settlement,  for  an  injunction  to  prevent  foreclosure  of  mort- 
gage.    Judgment  for  defendant.    FlaintifiFs  appeal. 

N,  W>  Kay,  for  appellants.    D.  Hose,  for  appellee. 

Merrimon,  J.  In  this  case  no  exception  or  assignment  of  erroi  appears, 
in  terms  or  by  implication  in  the  case  stated  or  settled  on  appeal,  or  in  the 
record  proper.  This  is  conceded,  but  on  the  argument  the  counsel  for  the  ap- 
pellants insisted  that  inasmuch  as  the  statute  (Code,  §  957)  provides  that  '*in 
every  case  the  court  [this  court]  may  render  such  sentence,  judgment,  and 
decree  as  on  inspection  of  the  whole  record  it  shall  appear  to  them  ought  in 
law  to  be  rendered  thereon,"  etc.,  it  becomes  the  duty  of  this  court  to  scrutin- 
ize all  such  matters  and  things  as  may  occur  and  be  notod  on  the  record  in  the 
course  of  the  action,  including  the  trial,  whether  error  be  assigned  or  not. 

This  is  a  misinterpretation  of  the  statutory  provision  cited.  It  refers  only 
to  such  constituent  matters  of  the  action  as  must  necessarily  go  upon  and  con> 
stitute  the  record  of  it,  and  which  the  court  sees  and  must  take  notice  of,  such 
as  the  pleadings,  the  verdict,  and  the  judgment.  It  does  not  refer  to  such 
matters  and  things  as  are  but  incident  to  the  action,  and  do  not  necessarily 
go  upon  the  record,  such  as  the  rulings  of  the  court  upon  questions  arising 
upon  motions,  evidence,  its  instructions  to  the  jury,  and  the  like.  Such  mat- 
ters as  those  last  mentioned  do  not  go  upon  and  become  part  of  the  record, 
unless  the  correctness  of  the  decisions  of  the  court  upon  them  are  questioned, 
in  which  case  they  are  made  part  of  the  record,  to  the  end  the  complaining 
party  may  enter  his  objections  and  the  grou  nns  thereof  and  assign  error.  Such 
decisions  of  the  court  are  presumed  to  be  correct  and  acceptable  to  the  parties, 
in  the  absence  of  objection  so  made.  But  as  to  tiie  essential  parts  of  the  rec- 
ord, as  pointed  out  above,  the  court  will,  ex  mero  motu,  take  notice  of  errors 
apparent  in  it,  correct  them,  and  enter  such  judgment  as  in  law  ought  to  be 
rendered.  The  reason  is  that  It  is  the  fii-st  and  imperative  duty  of  the  court 
to  render  only  such  judgment  as  the  law  arising  upon  the  facts  iiscortiiineU 
allows  and  will  sanction.  If  what  it  must  necessarily  see  in  the  record  of  tlie 
action  is  erroneous,  it  will  correct  the  error,  although  it  be  not  assigned.  If 
there  be  error  in  such  matters  as  are  not  necessarily  of  the  record,  it  cannot 
see  and  correct  the  same  unless  and  until  it  shall  be  assigned. 

Hence  Chief  Justice  Buffin  said,  in  Gant  v.  Hnnsucker,  12  Ired.  254: 
*'But  though  that  be  the  opinion  of  the  court,  it  is  not  now  open  to  the  plain- 
tiff to  complain  of  that  error,  because  he  took  no  exception  to  it  on  tiie  trial. 
For  the  best  reasons  it  is  entirely  settled  that  the  court  can  tiike  no  notice  of 
an  error  not  apparent  in  the  record;  that  is,  in  the  pleadings,  verdict,  or  judg- 
ment, unless  the  appellant  except  to  it  at  the  trial.  Besides,  the  presumption 
that  everything  was  done  right  until  the  contrary  be  alleged,  there  is  another, 
that,  for  purposes*  of  his  own,  the  party  assented  to  or  acquiesced  in  every 
opinion  of  the  court,  to  which  he  did  not  at  the  time  except.  '*  Hiny  v.  King, 
4  Dev.  &  B.  164.  Error,  as  has  been  decided  in  many  cases,  must  be  assigned 
in  the  case  stated  or  settled  on  appeal,  or  in  the  record  in  the  cause  of  pro- 
ceedings in  the  action,  unless  the  error  is  apparent  in  the  essential  parts  of 
the  record  as  pointed  out  above.  The  counsel  of  the  appellant  cited  a  tale  v. 
Reynolds,  95  N.  C.  616,  as  a  case  in  which  no  error  was  assigned  as  to  the 
instructions  given  by  the  court  to  the  jury;  but  nevertheless  this  court  ex- 
amined the  instructions  sent  up,  discovered  and  corrected  error  therein.  The 
report  of  the  case  in  this  respcKst  is  misleading.    It  is  jsaid  in  tbe  report  that 
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"the  case  on  appeal  did  not  show  that  any  exception  was  made  to  the  charge 
below."  This  is  a  mistake.  On  reference  to  the  record  we  find  that  Justice 
Ashe,  who  delivered  the  opinion,  did  not  saj  in  his  statement  of  the  case  that 
error  was  not  assigned,  and  it  also  appears  that  exception  to  the  charge  was 
expressly  taken. 

In  this  case  error  in  the  record  is  not  apparent,  nor  is  error  assigned  in  the 
record,  or  in  a  case  stated  or  settled  on  appeal.  The  judgment  must  there- 
fore be  affirmed. 


(100  N.  C.  M) 

Halltburton  et  al.  v.  Cabson  et  td. 

(Supreme  Court  of  Nor&i  Ca/roUna.    Maroh  26, 1886.) 

1.  Executors  and  Administbatobs— Liabilitt— PATmiVT  of  Claim:  AoAnrn  Evtati. 

Where  a  testator,  just  prior  to  his  death,  declared  to  his  executor,  that  he  owed  a 
debL  and  wished  it  to  be  paid,  and  the  exeoutor  had  ample  proof  of  the  justness  of 
the  debt,  the  presumption  of  payment  is  rebutted,  and  the  executor  is  not  responsi- 
ble for  submitting  without  resistance,  to  a  judgment  on  such  debt. 

2.  Same. 

An  executor  in  North  CaroUna  is  not  liable  for  paying  in  fall  a  judgment  on  a 
bond  payable  in  **  United  States  coin, "  whioh  includes  the  premium  upon  gold  at 
the  date  of  such  judgment. 
S.  Witness— Compxtbnot—Tbansagtions  with  Deceased. 

Ck)de  N.  C.  i  590,  provides  that  a  witness  interested  in  the  erent  shall  not  in  any 
action  be  examineoT  as  to  a  personal  communication  had  with  a  deceased  person 
against  a  party  deriving  his  title  or  interest  through  such  deceased,  by  assi^n^ment 
or  otherwise.  Held,  that  where,  in  an  action  by  tne  other  devisees  for  the  failure 
of  an  executor  and  devisee  to  plead  the  statute  of  limitations,  to  certain  debts,  the 
latter  testified  as  to  certain  communications  had  with  his  testator  relating  to  such 
debts,  there  is  not  such  antagonism  of  intereet  between  the  parties  as  would  ex- 
clude th6  testimony  under  the  above  statute. 

Appeal  from  superior  court,  McDowell  county ;  J.  C.  MaoRab,  Judge. 

Action  by  J.  G.  Hallyburton  and  another,  executors  of  Jacob  Harshaw, 
Hueing  in  behalf  of  themselves  and  other  creditors,  against  John  Carson,  ex- 
ecutor of  G.  M.  Carson,  to  enforce  a  sale  of  land  devised,  for  the  payment  of 
certain  judgments.  The  devisees  of  O.  M.  Carson  were  made  co-defendants. 
Judgment  for  defendant  John  Carson  against  such  oo-defendants,  and  appeal 
by  them . 

7.  Q,  Bynum  and  B,  2V.  Folkt  for  appellees.  BatcluHor  A  Devereux  and 
Sinclair  &  Malone,  for  appellants. 

Smith,  C.  J.  This  suit,  instituted  in  January,  1876,  by  the  plaintiffs,  ex* 
ecutors  of  Jacob  Harshaw,  who  died  in  1868,  against  the  defendant  John  Car- 
son, executor  of  George  M.  Carson,  on  behalf  of  themselves  and  other  credit- 
ors, is  to  enforce  a  sale  of  the  devised  lands  of  the  testator,  George  M.,  in 
order  that  the  proceeds,  as  far  as  necessary,  may  be  applied  to  the  discharge 
of  his  indebtedness  upon  an  allegation  of  an  exhaustion  of  the  personal  estate. 
The  devisees  were  subsequently  made  co-defendants.  After  the  complaint 
and  other  pleadings  were  put  in,  an  order  of  reference,  by  consent  of  counsel, 
was  made  to  John  D.  Shaw  to  take  and  state  the  administration  account* 
and  to  ascertain  and  report  (1)  the  number  and  vfl.lue  of  the  slaves  re- 
ceived by  the  several  legatees,  and  when  taken  possession  of  by  each;  (2)  the 
value  of  each  of  the  tracts  of  land  devised  by  the  testator,  George  M. ;  and  (3) 
the  refunding  bonds  executed  by  the  legatees,  each  set  out  in  its  essential 
particulars.  At  spring  term,  1881,  the  defendant  Emily  Ctu'son  having  died 
the  year  previous,  her  administrator  was  permitted  to  become  a  party  in  her 
stead,  and  he  filed  an  answer  adopting  that  of  J.  McD.  Whitson  and  wife. 
Kebecca,  and  of  Gowan  and  wife.  At  June  term,  1883,  the  relations  be- 
tween the  original  defendant,  John  Carson,  and  those  subsequently  introduced 
into  the  action  being  adversary,  the  said  Whitson  and  wife,  on  behalf  of  ail 
of  the  defendants  last  mentioned,  put  in  an  answer  controverting  the  alJega- 
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tions  contained  in  the  answer  of  the  fonner,  tbe  executor,  to  which  he.  made 
reply.  The  referee  made  his  report,  to  which  exceptions  were  taken;  and 
upon  motion  of  counsel  for  the  contesting  defendants,  by  whom  we  designate 
all  except  the  executor,  and  upon  the  ground  of  newly-discovered  matter, 
omitted  in  the  report,  It  was  set  aside,  except  in  so  far  as  it  ascertains  the 
plaintiff's  debt,  and  as  to  this  it  was  confirmed.  It  was  then,  by  consent, 
referred  to  W.  W.  Fleming  to  find  particularly  the  sum  due  the  plaintiff, 
'  and  he  did  so  during  the  term,  reporting  a  balance  of  $3,373.37,  whereof 
$2,167.64  is  principal  money.  Thereupon,  at  the  instance  of  plaintiff's  coun- 
sel it  was  ''considered  by  the  court  tliat  the  said  sum  of  $3,373.37  being  prin- 
cip£Ll  and  interest,  in  the  amount  of  the  debt  of  the  plaintiffs,  and  that  they 
are  entitled  to  judgment  ascertaining  the  same,  but  in  what  proportion  the 
same  shall  be  paid  by.  tlie  devisees  of  said  George  M.  and  others,  and  at  wliat 
time,  is  left  open  for  adjudication  when  the  report  of  6.  F.  Bason,  to  whom 
the  cause  has  again  been  referred  for  an  account,  shall  be  returned. "  And  it 
was  further  ordered  "that  this  cause  be  recommitted  and  referred  to  George 
F.  Bason  to  take  and  state  an  account  of  the  estate  of  George  M.  Carson, 
which  has  come  or  ouglit  to  have  come,  from  all  sources,  into  the  hands  of 
John  Carson,  the  executor,  and  what  disposition  has  been  made  of  such  estate, 
and  especially  to  state  what  funds  have  come  into  the  bands  of  the  said  ex- 
ecutor from  the  estate  of  William  Carson,  [he  being  also  exer^utor  of  the  lat- 
ter] which  ought  to  be  subjected  to  the  debts  of  any  one  due  to  him  as  exec- 
utor of  George  M.  Carson;  what  personal  property  of  the  estate  of  said  George 
M.  came  to  the  hands  of  each  of  his  legatees,  and  the  value  thereof;  what  real 
estate  of  the  said  George  M.  came  to  each  of  his  devisees,  and  the  value  thereof; 
and,  in  case  it  shall  appear  that  there  is  not  in  the  hands  of  the  executor  suf- 
ficient assets  to  pay  off  the  plaintiff's  debt,  then  to  ascertain  and  to  report 
what  sum  each  of  the  devisees,  including  the  executor,  is  liable  to  contribute 
to  the  payment  of  the  plaintiff's  debt;  that,  m  ascertaining  what  sums  ought 
to  have  come  into  the  hands  of  the  executor,  the  referee  may  inquire  what 
estate,  either  by  devise,  descent,  conveyance,  or  gift,  if  any,  has  come  to  the 
executor  from  the  estate  of  William  Carson,  subject  to  {he  payment  of  debts 
due  him  as  executor  of  said  George  M.  The  referee  will  find  all  the  facts  that 
he  deems  material,  and  state  his  conclusions  of  law,  state  his  account  sepa- 
rately, and  report  to  the  next  term." 

The  referee  proceeded  to  execute  the  commission,  and  made  the  requirea  re- 
port, with  separate  findings  of  fact  and  of  law  arising  upon  them,  from  which 
it  appears  that  the  executor  has  paid  towards  the  liability  of  the  testator,  and 
the  expenses  of  administering  the  estate,  in  excess  of  the  assets  with  which 
he  is  chargeable,  the  sum  of  $3,341.92.  Exceptions  (12  in  number)  were  filed 
by  counsel  of  the  contesting  defendants,  after  the  rulings  upon  which,  and 
exceptions  entered  thereto  in  so  far  as  they  were  not  sustained,  the  account 
was  referred  to  the  same  referee  for  reformation  in  the  particulars  requiring 
correction,  and  again  reported  to  the  court,  with  the  evidence  taken  upon  the 
matters  in  controversy.  Of  this  report,  it  is  not  out  of  place  for  us  to  remark 
that  it  indicates  great  care  and  painstaking,  and  the  bestowal  of  much  labor, 
in  eliminating  from  the  mass  of  the  evidence  the  points  in  dispute,  and  in 
presenting  them  in  a  clear  and  Intelligible  form  for  the  reviewing  court. 
Similar  objections  are  made  by  the  same  party  to  the  reformed  report,  nine  in 
number,  whereupon  the  court  proceeded  to  render  final  judgment,  and  the 
contesting  defendants  appealed. 

The  question  whetlier  the  lands  devised  to  the  executor  in  the  codicil  to 
the  will,  made  after  the  death  of  some  of  the  devisees,  were  primarily  liable  to 
be  sold  to  meet  the  demands  against  the  testator's  estate  in  relief  of  the  other 
devised  lands,  or  whether  all  were  to  contribute,  was  decided,  when  that  mat- 
ter was  before  us  upon  a  former  appeal,  in  favor  of  an  equal  liability,  and  is 
now  put  out  of  view.  HaUyburton  v.  Carson.  86  N.  C.  290. 
v.Ss.E.no.lO — 68 
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We  pretermit  an  examination  of  the  exceptions  to  the  referee's  first  report, 
for  the  reasons  (1)  that  it  is  embodied  substantially  iu  the  last,  to  which  a 
new  series  of  exceptions  has  been  filed;  and  (2)  because  the  argument  here 
upon  points  excepted  to,  and  expected  to  be  decided  upon  the  appeal,  has  been 
confined  to  this  series.  Indeed,  the  argument  for  the  appellants  was  still 
more  restricted,  calling  our  attention  only  to  a  part  of  that  series  of  rulings  to 
which  error  is  imputed.  We  limit,  therefore,  our  inquiries  into  the  sufficiency 
in  law  of  the  exceptions  to  the  last  report. 

1.  The  first  exception  is  to  the  referee's  conclusions  that  the  8tatutoi7  limi- 
tations of  three,  seven,  and  ten  years,  as  well  as  the  statutory  presumption  of 
payments,  is  not  available  as  a  defense  to  claims  paid,  that  had  been  due  more 
than  ten  yeai*s,  as  are  allowed  as  a  credit  to  the  executor.  The  objection  ap- 
plies to  the  claims,  the  vouchers  showing  payment  of  which  are  numbered  7 
and  16  in  the  report,  and  which  had  been  overdue,  and  were  reduced  to  judg- 
ment without  resistance  by  the  executor,  and  afterwards  paid.  These  claims 
were  due  to  Martin  E.  Carpenter  by  two  notes  under  seal,  each  in  the  sum  of 
6550,  on  May  9,  1850,  and  executed  by  the  testators,  George  M.  and  William, 
suits  to  recover  which  were  commenced  on  January  30.  1867;  and  to  R.  C. 
Burgin,  guardian  of  James  Gawley's  heirs,  by  a  note  under  seal  executed  by 
J.  L.  Carson,  principal,  and  George  M.  Carson  and  John  Carson,  sureties,  for 
$2,262,  principal  and  interest,  when  reduced  to  judgment,  the  last  payment 
being  made  by  A.  Burgin,  administrator  of  the  principal  debtor  on  July  5, 
1873,  of  $259.50,  generally,  against  the  surety  John  Carson,  and  quando 
against  the  representatives  of  the  other  obligors,  at  fall  term,  1869.  The  de- 
fense to  these  credits  is  that  more  than  10  years  had  elapsed  after  the  maturity 
of  the  bonds,  and  they  are'  presumed  to  have  been  paid,  and  are  barred  by  the 
statutesof  limitations  applicable  to  claims  against  the  estate  of  deceased  debtors. 

2.  The  admission  of  the  testimony  of  the  executor  to  show  the  subsisting 
indebtedness  of  the  testator,  George  M.,  to  Carpenter  and  others,  which  con- 
sisted of  his  declarations  made  to  the  witness,  whom  he  made  executor,  in 
some  three  months  before  his  death,  in  which  conversation  he  said  he  wanted 
the  Carpehter  debt  paid.  The  objection  to  the  declarations  of  the  deceased  is 
based  upon  the  prohibitory  provisions  of  the  Code,  §  590. 

The  referee,  in  our  opinion,  misconceives  the  nature  of  the  objection  to  the 
allowance  of  the  credits,  and  in  requiring  it  to  be  set  out  with  the  same  par- 
ticularity as  the  rules  of  pleading  require  wlien  the  statutory  bar  is  relied  on 
to  defeat  the  plaintiff^s  action.  Tiie  complaint  is  that  the  executor  did  not  set 
up  this  defense,  and  thus  protect  his  testator's  estate  from  the  demands,  and 
that  he  was  remiss  and  neglectful  of  fiducial  duty,  and  should  bear  the  loss 
himself.  The  bonds  are  not  now  in  suit,  and  no  statutory  bar  can  now  be 
set  up.  The  strict  rule  of  pleading  which  the  referee  invokes  in  support  of 
his  action  has  no  application  to  tlie  case,  and  the  controversy  as  to  any  par- 
ticular item  of  claimed  and  resisted  credit  springs  up  when  it  is  offered  in 
the  talking  the  account,  and  must  be  disposed  of  by  the  evidence  in  support  of 
and  in  opposition  to  its  allowance  then  to  be  produced  and  heard.  Tne  only 
inquiry  is,  shall,  under  such  circumstances,  money  paid  upon  a  debt  presumed 
to  have  been  paid  before,  be  admitted  without  proof  in  rebuttal  showing  that 
it  has  not  been  paid,  or  that,  acting  in  entire  good  faith,  the  executor  had  suf- 
ficient reasons  for  his  belief  and  action  in  making  the  payment?  Js  ow,  as  to 
the  Carpenter  notes,  if  the  evidence  of  the  executor  is  to  be  received,  the  tes- 
tator, just  before  his  death,  (and  perhaps  after  making  his  will,  for  its  date  is 
not  given,)  declares  to  the  person  who  is  to  settle  his  estate  that  he  does  owe 
this  debt  and  another  due  to  a  named  creditor,  as  well  as  some  others  of  small 
amount,  and  not  specified,  and  wishes  it  to  be  paid,  and  in  his  will  he  provides 
for  the  payment  of  all  his  just  debts.  If,  then,  the  testimony,  coming  from 
the  source  that  it  does,  is  admissible,  it  fully  rebuts  the  presumption  of  pay- 
ment, and  leaves  the  debt  as  subsisting  in  full  force,  notwithstanding  the 
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lapse  of  time,  and  Justifies  the  executor  in  submitting  to  the  Judgment  with- 
out resistance. 

We  come  now  to  consider  the  competency  of  the  witness  to  testify  to  the 
declarations  of  his  testator  under  sections  580  and  590  of  the  Ck>de,  the  inter- 
pretation of  the  latter  of  which  has  been  a  prolific  source  of  controversy  here- 
tofore. The  main  purpose  to  be  subserved  in  the  enactment  is,  as  stated  by 
the  late  chief  justice  in  McCardess  v.  Reynolds^  74  N.  C.  301,  and  reiterated 
in  Thompson  v.  Humphrey^  83  N.  0.  416,  that  of  the  parties  to  a  transaction 
or  communication,  one  being  dead,  the  survivor  shall  not  be  permitted  to 
speak  of  it,  because  the  mouth  of  the  other  is  closed,  so  that  his  version  of  it 
cannot  be  heard.  This,  however,  presupposes  some  antagonism  of  Interest, 
as  to  the  subject-matter  of  the  evidence,  then  existing,  which  might  be  favor- 
ably applied  as  to  one,  and  unfavorably  as  to  the  other,  of  the  parties  between 
whom  it  takes  place.  Thus,  when  the  controversy  was  as  to  whom  the  deed 
was  made  by  the  grantor,  he  was  allowed  to  testify  that  it  was  to  deceased 
party,  under  whom  the  defendant  claimed,  because  there  was  no  controversy 
as  to  the  witness' ownership,  and  he  wasjndifferent  as  to  the  result  of  the 
issue.  Qregg  v.  Hill.  80  N.  C.  255.  And  so  are  held  to  be  competent,  as 
outside  the  purposes  of  the  statute,  declarations  and  acts  of  the  deceased  upon 
a  question  of  mental  capacity,  through  whatever  witness  the  testimony  is  de- 
rived, in  McLeary  v.  Norment,  84  N.  C.  235.  In  the  case  before  us,  the  ex- 
ecutor, being  also  a  legatee  and  devisee,  had  a  common  interest  with  the  others 
in  refusing  to  allow  the  debt,  and  exonerating  the  trust-estate  therefrom.  He 
would  in  this  be  promoting  the  interest  of  each,  and  not  his  own,  separate 
from  theirs.  With  such  information  as  he  has  from  a  source  not  to  be  dis- 
trusted, and  under  a  sense  of  fiduciary  duty,  could  he  rightfully  repudiate  the 
liability  of  his  testator,  and  resist  the  obligation,  under  the  technical  rule  of 
presumption,  opposed  to  fact;  or,  if  he  does  not,  expose  himself  to  the  loss  of 
the  whole  sum  paid  ?  It  is  true  that  in  Bamatoell  v.  Smith,  5  Jones,  £q.  168, 
Battle,  J.,  distinguishes  between  the  liability  incurred  by  an  executor  or 
administrator  in  refusing  to  set  up  the  statutory  bar  which  puts  an  end  to  the 
action,  and  in  not  taking  advantage  of  the  presumption  of  payment  raised  by 
the  lapse  of  time,  declaring  him  responsible  in  the  latter  case,  unless,  when  a 
credit  for  the  expenditure  is  claimed,  he  can  repel  the  presumption,  while  in 
the  other  he  may  exercise  his  own  discretion.  He  says  that,  before  paying 
the  demand  against  which  the  presumption  operates,  he  "ought  to  show  that 
the  presumption  was  untrue,  and  that  fn  fact  it  had  not  been  paid  or  satisfied, " 
before  permitting  a  judgment  to  be  recovered  or  making  payment.  But  if  he 
has  personal  knowledge  or  ample  proof  of  the  indebtedness  as  still  subsisting, 
and  acts  upon  either,  we  are  unable  to  see  why  he  should  be  held  personally 
responsible,  and  be  denied  the  opportunity  of  giving  his  reasons  therefor,  un- 
der  the  old  or  the  recent  amended  rules  of  evidence.  In  all  cases  he  must  act 
in  good  faith  in  protecting  the  trust-estate  against  unjust  demands,  but  not 
against  those  that  are  honest  and  just.  The  law  does  not  require  of  him,  in 
tiie  expressive  words  of  another  in  opposition  to  an  argument  that  it  was  the 
legal  duty  of  the  representative  to  plead  the  statutory  bar,  "to  make  his  prin- 
cipal sin  in  his  grave;"  and  such  is  the  well-established  doctrine  in  this  state 
under  numerous  adjudications  of  this  court.  And,  again,  assuming  the  tes- 
timony incompetent  to  prove  the  fact  of  non-payment,  why  is  it  not  admissi- 
ble to  refute  the  charge  of  culpable  indifference  and  inattention,  and  show 
wherefore  the  indebtedness  was  not  contested,  and  the  good  faith  of  the  ex- 
ecutor ?  "The  legatees  or  next  of  kin, "  remarks  Gaston,  J.,  "cannot  in  con- 
science object  to  a  payment,  whether  voluntary  or  compulsory,  made  by  the 
representative  of  the  estate,  of  what  was  justly  due  therefrom.  In  equity,  as 
respects  legatees  or  next  of  kin,  the  estate  consists  only  of  what  remains  after 
satisfaction  of  the  creditors."  Williams  v.  Maitland,  1  Ired.  Eq.  92.  Sup- 
pose the  presumption  could  have  been  repelled  by  frequent  admissions  and  acts 
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of  the  debtor,  to  be  proved  by  an  IndifTerent  witness  who  dies  before  the 
administration  account  is  taken,  so  that  any  resistance  to  the  action  would 
have  been  fruitless,  must  the  executor,  who  pays  the  amount  after  judgment, 
be  disallowed  the  credit  because  the  proof  cannot  then  be  had  ?  And  shall  he 
not  be  permitted  to  show  his  reasons  for  not  making  a  useless  opposition  to 
the  recovery?  Yet  these  consequences  might  follow  the  adoption  of  the  prin- 
ciple that  applies  to  an  action  upon  the  claim  itself,  when  in  suit,  in  a  contro- 
versy growing  out  of  its  payment.  Unless  sonie  difference  is  recognized,  very 
great  hardships  might  come  to  the  most  careful  and  honest  trustee  in  the  dis- 
charge of  his  official  duties,  and  for  which  the  disabling  statutes  in  the  Code 
were  especially  intended,  as  is  apparent  from  their  structure  and  scope.  The 
rule  would  be  very  stringent  which  imposed  so  great  a  responsibility  upon  a 
fiduciary  agent  left  unprotected,  when  his  disbursements,  made  in  fidelity  to 
his  trust,  are  to  be  disallowed  because  of  inability  to  produce  the  proof  upon 
which  the  claim  could  have  been  established,  and  when  resistance  would  have 
entailed  needless  expense^  The  executor  "is  answerable  only,"  says  Nash, 
C.  J.,  in  Deherry  v.  Ivey^  2  Jones,  Eq.  370,  "for  that  causa  negligentia  or 
gross  neglect  which  evidences  mala  fides.  ^^  To  the  same  effect  are  Nelson  v. 
Hall,  5  Jones,  Eq.  32;  Mendenhall  v.  Benhow,  84  N.  C.  646;  Patterson  v. 
WadsiDorth,  89  N.  C.  407.  We  therefore  sustain  the  rulings  of  the  judge 
upon  these  two  exceptions. 

The  Burgin  judgment,  in  many  of  its  features,  is  similar  to  that  which  has 
been  discussed.  In  some  respects  it  had  pecularities  of  its  own.  John  Car- 
son was  himself  a  surety  obligor;  and,  if  the  pleadings  were  to  be  verified  by 
oath,  how  could  he  swear  that  the  debt  has  been  paid  when  he  knew  it  had 
not  been,  and  why  should  he  be  required  to  set  up  for  his  testator  a  defense 
he  would  not  set  up  for  himself?  It  would  be  evasive  to  say  the  debtora  re- 
lied upon  the  protection  of  the  statute  when  its  presumption  was  known  to 
be  untrue.  His  duty  to  the  estate  cannot  be  such  as  to  require  him  to  do  for 
its  exoneration  what  he  could  not  conscientiously  do  for  his  own.  Their  in- 
terests are  one  and  the  same,  and  every  motive  was  against  any  dereliction  of 
duty  in  the  premises  to  both.  Besides  this,  he  was  not  bound  to  set  up  an 
unjust  though  legal  defense,  as  the  condition  of  his  own  recovery  from  his 
principal  debtor,  or  from  a  co-surety  his  ratable  part,  of  what  he  may  have 
been  compelled  to  pay  by  reason  of  his  personal  liability.  This  has  been  ex- 
pressly decided  when  the  surety  fails  to  plead  the  stiitute  of  limitations  to  a 
diemand  from  which  it  would  have  protected  him,  inasmuch  as  his  right  of 
action  commences  at  the  payment.  Sherrod  v.  Woodard,  4  Bev,  360;  Jones 
V.  Blanton,  6  Ired.  Eq.  115.  "There  was  no  obligation  on  the  plaintiff,  in 
law  or  in  equity,"  are  the  words  of  Nash,  C.  J.,  in  the  last  cited  case,  **to 
plead  that  statute,  [protecting  the  sureties  from  liability  from  guardian  bonds 
after  three  years  from  the  wards  becoming  of  age,  and  not  calling  him  to  an 
account,]  or  rely  upon  the  protection  it  gave  him ;''  citing  Leigh  v.  Smith, 
3  Ired.  Eq.  448,  and  Williams  v.  Maitland,  supra.  This  was  said  of  the 
plaintiff's  claim  for  contribution  from  a  co-surety  to  the  bond.  Why  is  it 
more  his  duty  to  rely  upon  a  defense,  not  less  unconscientious,  furnished  in 
the  statutory  presumption  ?  With  the  funds  in  his  hands,  the  appropriation 
was  at  once  made  by  the  law.  Ruffin  v.  Harrison,  reported  in  81  X.  C.  208, 
and,  upon  a  rehearing,  in  86  N.  C.  190.  There  was  therefore  no  limitation 
resulting  from  the  lapse  of  time  afterwards,  depriving  the  executor  of  his 
right  to  a  credit  upon  a  settlement  of  the  estate. 

3.  The'  next  exception,  pressed  with  earnestness  and  force  by  appellees' 
counsel  in  argument,  is  in  allowing  a  credit  for  an  alleged  premium,  entering 
into  the  judgment  rendered  upon  the  bond  due  to  Jacob  Harshaw,  the  plain- 
tiff's testator,  and  executed  by  J.  L.  Cai-son,  William  Carson,  and  George 
Carson  on  April  20,  1860,  and  payable  upon  its  face  "in  United  States  coin." 
It  was  reduced  to  judgment  at  fall  term,  1869,  of  McDowell  superior  court, 


Digitized  by 


Google 


S.  C]  *  WARDEN   t?.  m'kINNON,  917 

and  the  record  thereof  was  produced  before  the  referee,  (Shaw,)  showing  the 
amount  recovered  to  be  $4,326.45;  and  upon  the  back  of  the  bond  besides  ao 
indorsed  payment  of  8198.33,  is  an  entry  as  follows: 

P'L,  (intended  for  principal,) $2,167  64 

Int.  to  2d  Sept.  '69, 1,037  14 

Gold  prem.  35  per  cent.,  -  -  .  .  .      1,121  67 

$4,326  45 

This  entry,  as  well  as  the  computation  of  interest  accrued,  suflSciently  show 
that  the  premium  upon  gold  has  been  added  to  the  amount  due  upon  tlie  face 
otXhe  bond,  which.  It  is  not  denied,  measured  the  difference  in  value  between 
gold  and  national  currency  at  the  date  of  the  judgment.  This  method  of  con- 
version of  the  one  into  the  other  fund  is  in  accordance  with  the  decision  of 
this  court  in  Robeson  v.  Broitm,  63  N.  C.  554,  while  it  is  at  variance  with 
that  of  the  supreme  court  of  the  United  States  in  Bronson  v.  Rodes,  7  Wall. 
229,  and  Butler  v.  Iforwitz,  Id.  258,  wherein  the  currency  in  the  contract  is 
preserved  in  kind  Jn  the  judgment  and  in  the  execution  that  follows.  The 
executor,  acting  upon  the  rule  laid  down  in  this  court,  is  warranted  in  not  r^ 
sisting  the  recovery  of  the  sum  thns  augmented  by  the  premium  upon  coin, 
and  payable  in  national  currency;  nor  is  there  any  principle  in  law  or  equity 
known  to  us,  nor  any  authority  referred  to  by  counsel,  on  which,  in  conse- 
quence of  the  appreciation  of  the  latter  to  the  level  of  the  former  in  value,  the 
debt  can  be  reduced,  as  it  could  not  be  increased  in  case  of  depreciation.  Be- 
sides, the  sum  adjudged  due  in  the  ruling  upon  the  report  of  the  referee, 
(Fleming,)  acquiesced  in.  and  not  the  subject  of  exception,  is  thus  conclu- 
sively settled  in  this  very  action,  and  cannot  come  up  again  except  upon  a  re- 
versal of  that  adjudication  upon  a  proper  application  to  the  court. 

It  is  unnecessary  to  consider  the  original  judgment  against  the  executor, 
and  inquire  if  the  statute  of  limitations  can  still  be  set  up  in  opposition  to  the 
present  proceeding  to  charge  the  devised  lands  with  the  debt,  and  it  is  only 
necessary  to  say  that  the  ruling  in  Bevers  v.  Park,  88  N.  0.  456,  has  been 
miSi.nderstood,  and  the  mistake  explained  and  corrected  in  Speer  v.  James, 
94  N.  C.  417,  where  the  subject-matter  of  the  relations  between  the  personal 
representative  of  a  deceased  debtor  and  his  devisees  and  heirs  at  law  is  fully 
considered. 

The  otiier  exceptions,  based  upon  alleged  erroneous  rulings  upon  the  law, 
for  none  others  are  before  us  in  this  appeal,  without  special  and  separate  ref- 
erence to  each,  must  be  overruled. 

There  is  no  error,  and  the  judgment  must  be  affirmed ;  and  it  is  so  ordered. 


(99  N.  C.  351) 

Warden  et  dl.  v.  McEIinnon  et  ai. 

(Supreme  Court  of  North  Carolina.    March  26, 1888.) 

1.  Appeal— Remand  op  Cause— Amendment  on  Retbial. 

Where  a  cause  is  remanded  on  appeal  to  the  supreme  court,  it  is  in  the  discretion 
of  the  trial  court  to  allow  or  refuse  an  additional  answer  setting  up  the  statute  of 
limitations. 
8.  Stare  Deoisis—Appbal — ^Tkial  on  Remand. 

Where  the  questions  raised  on  appeal  have  been  passed  upon  by  the  court  on  a 
previous  appeal  of  the  same  cause,  the  questions,  bemg  res  ad^udicata,  are  not  the 
subject  of  review. 

Appeal  from  superior  court,  Cumberland  county;  Coknor,  Judge. 
T.  H,  Sutton,  for  appellants.    R.  P.  Buxton,  for  appellees. 

Davis,  J.  This  was  a  special  proceeding  in  the  nature  of  a  creditors*  bill, 
brought  l)efore  the  clerk,  and  heard  upon  appeal  by  '^onnob,  J.,  at  July  term, 
1887,  of  the  superior  court  of  Cumberland  county.    Tbis  cause  was  before  this 
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court  at  February  term,  1886.  94  N.  0.  378.  Upon  filing  the  ceitified  opin- 
ion of  the  supreme  court,  at  fall  term,  1886,  of  the  superior  court  of  Cumber- 
land, Judge  Gilmer  made  the  following  order:  *'This  cause,  coming  on  to  be 
heard  on  the  record,  judgment,  orders,  and  decrees  heretofore  made,  and  the 
opinion  of  the  supreme  court,  duly  certified  to  this  court,  it  is  ordered  and  ad- 
judged that  the  clerk  of  this  court  proceed  with  the  cause,  in  accordance  with 
directions  and  the  law  as  indicated  in  the  said  opinion  of  the  supreme  court." 
The  defendants,  heirs  at  law,  asked  leave  to  file  an  additional  answer.  This 
was  refused  by  the  court,  and  the  said  defendants  excepted.  The  clerk  of  the 
superior  court,  pursuant  to  said  order,  on  the  20th  day  of  March,  1887.  after 
due  notice  to  the  parties,  proceeded  to  hear  the  cause,  when  the  defendant3, 
heirs  at  law,  asked  leave  to  file  the  following  answer,  which  was  denied,  and 
the  defendants  excepted:  "Upon  the  findings  of  fact  by  the  clerk,  based  upon 
the  admissions  in  the  pleadings,  the  defendants,  heirs  at  law  of  M.  McEinnon, 
dec'd,  aver  and  insist  that  neither  their  land  nor  the  proceeds  arising  from  the 
sale  of  the  same,  can  or  ought  to  be  subjected  to  the  payment  of  the  plaintiff's 
judgment,  for  that  (1)  more  than  seven  years  have  elapsed  since  the  qualifica- 
tion of  the  administi-ator  and  his  advertisement,  and  the  commencement  of 
this  proceeding;  (2)  that,  from  the  lapse  of  time  between  the  qualification  of 
the  administrator  and  the  commencement  of  this  proceeding  by  the  said  L.  J. 
Barclay  and  E.  S.  Barbee,  the  same  is  barred  by  the  statute  of  limitation  pro- 
tecting dead  men's  estates.  Wherefore  the  heirs  at  law  of  Murdoch  McKin- 
non,  deceased,  ask  that  they  be  dismissed  hence,  and  that  the  fund  arising  out 
of  the  sale  of  their  land  be  paid  to  them  by  the  clerk,  in  whose  hands  the  same 
now  is,  and  for  such  other  and  further  relief  as  they  may  be  entitled  to. " 
This  having  been  denied,  they  aslced  the  clerk  to  find  the  facts  following, 
which  tliey  allege  appear  from  the  pleadings  in  this  cause:  "This  is  an  appli- 
cation to  subject  money  belonging  to  the  heirs  of  M.  McEinnon,  deceased, 
which  is  a  part  of  the  proceeds  of  the  sale  of  land  for  a  division  among  them. 
The  pleadings  in  the  cause  show  (1)  that  the  intestate  died  in  December,  1872; 
(2)  letters  of  administration  issued  January  15,  1873;  (3)  that  public  adver- 
tisement was  made  by  the  administrator,  January  15,  1873;  (4)  that  this  ac- 
tion was  commenced  by  L.  J.  Barclay  and  E.  S.  Barbee  by  petition  June  29, 
1883;  (5)  that  the  creditors'  bill  was  commenced  April  27,  1876;  (6)  that  the 
complaint  of  Barclay  and  Barbee  was  filed  some  time  after  July  19, 1883,  pray- 
ing that  the  funds  arising  out  of  the  sale  of  land  belonging  to  the  heirs  of  M. 
McEinnon,  dec'd,  be  apportioned  to  pay  the  alleged  claim.  The  defendants 
ask  that  the  above  facts  be  found  by  the  clerk  as  facts  appearing  and  being  ad- 
mitted in  the  pleadings  in  this  action."  This  was  denied,  and  the  defendants 
excepted.  The  clerk  then  rendered  a  judgment,  which,  after  reciting  certain 
facts,  among  them  that  there  is  no  suggestion  of  any  creditors  other  than  the 
plaintiffs,  (executrix  and  executor  of  M.  Barclay.)  and  that  the  next  of  kin  of 
Murdock  McEinnon,  deceased,  had  received  from  the  administrator  de  bonis 
non  of  his  estate  $63.16,  for  which  they  are  liable  as  heirs,  the  same  being  so  re- 
ceived by  them  as  next  of  kin,  and  as  they  are  parties  to  these  proceedings: 
"It  is  considered,  ordered,  and  decreed  that  plaintiffs  L.  Barclay  and  E.  S. 
Barbee.  executors  of  M.  Barclay,  upon  filing  a  good  and  sufficient  undertaking, 
as  required  by  his  honor,  J.  C.  MacBae,  are  entitled  to  receive  the  full  amount 
of  their  judgment,  principal,  interest,  and  costs,  out  of  the  fund  of  $700  now 
in  the  hands  of  the  clerk,  which  said  fund  is  a  part  of  the  proceeds  of  sale  of 
real  estate  of  the  said  Murdock  McEinnon  heretofore  made  in  ex  parte  pro- 
ceedings. And  said  judgment  will  be  paid  by  the  clerk  whenever  said  under- 
taking is  filed;  and,  further,  that  the  plaintiffs  recover  the  costs  of  these  pro- 
ceedings, to  be  taxed  by  the  clerk,  and  to  be  paid  out  of  said  fund.*'  From 
this  judgment  there  was  an  appeal  to  the  superior  court  in  term,  and  upon  the 
hearing  of  said  appeal  before  Connor,  J*,  at  July  term  of  the  superior  court, 
t^e  judgment  was  affirmed. 
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1.  The  first  exception  that  appears  in  the  record  was  to  the  refusal  of  Gil- 
mer, J.,  to  allow  the  defendants  to  file  an  additional  answer  when  the  order  was 
made  directing  the  clerk  to  proceed  with  the  cause.  This  was  a  matter  of  dis- 
cretion,  and  not  the  subject  of  review  in  this  court.  Heese  v.  Jones,  84  N.  0 
597,  citing  Boddie  v.  Woodard,  83  N.  G.  2,  in  which  the  defendant  had 
sought  to  protect  himself  from  liability.,  after  the  time  to  answer  had  elapsed, 
by  a  plea  of  the  statute  of  limitations,  and  this  court  held  that  it  was  a 
matter  within  the  discretion  of  his  honor,  and  that  in  its  exercise  he  could  not 
be  reviewed  or  controlled  in  this  court. 

2.  The  second  exception  was  to  the  refusal  of  the  clerk,  after  the  order  to 
proceed  was  made,  and  after  the  refusal  of  the  judge  to  allow  an  additional 
answer  to  be  filed,  to  permit  the  defendants  to  file  the  answer  offered.  The 
question  as  to  whether  the  clerk  had  the  power  to  allow  the  answer  to  be  filed 
is  not  presented  for  our  consideration,  as  no  objection  is  based  upon  that 
ground,  and  the  answer  to  the  foregoing  exception  is  an  answer  to  this. 

3.  The  third  exception  was  to  the  refusal  of  the  clerk  to  find  the  facts  as  set 
out.  This  action  was  before  this  court  at  the  February  term,  1886,  and  all 
questions  then  passed  upon  and  adjudicated  were  settled,  and  cannot  be  re- 
opened in  the  manner  proposed.  Questions  of  fact  had  been  passed  upon  by 
the  jury  under  the  charge  of  the  court  below.  One  of  them,  and  the  main, 
and  we  may  say  the  only  one,  sought  to  be  again  reopened  in  this  appeal,  was 
the  bar  of  tlie  statute.  Having  been  settled  on  that  appeal,  it  was  res  adJiuiU 
cata,  and  is  not  the  subject  of  our  review  in  this.  When  a  question  has  once 
been  judicially  settled,  it  cannot  again  be  raised  and  tried  in  a  different  form. 
Ifolley  V.  HoUey,  96  N.  C.  229, 1  S.  E.  Rep.  553;  Oghum  v.  Wilson,  96  N.  C. 
210»  2  S.  E.  Bep.  652.    There  is  no  error. 


(99  N.  C.  828) 

Rose  v.  Baker  et  ah 
(Supreme  Cou/rt  qf  North  CaroUna,    March  26, 1S88.) 

ESXXCOTION  —  SUPFLBMBNTABY  FbOCSBDINGB  —  EXEMFT  PBOPBBTT— CODB  N.  C.   %%  494, 

495. 

Under  CJode  N.  C.  §8  494,  495,  providing  that  in  proceedings  supplementary  to  ex- 
ecution the  court  may  forbid  the  judgment  debtor  to  dispose  of  his  non-exempt 
property,  and  that  such  property  shaU  then  vest  in  the  receiver,  a  discharge  of  a 
mortgage,  and  surrender  of  notes  secured  thereby,  by  the  debtor,  after  such  re- 
straining order,  and  pending  an  action  to  subject  such  notes  to  the  satisfaction  of  a 
judgment,  are  ineffectual,  and  the  trial  court,  on  giving  judgment  for  plaintiff  in 
such  a  case,  properly  ordered  a  sale  of  the  mortgaged  property  to  satisfy  the  notes, 
and  directed  payment  of  defendant's  personal  property  exemption  out  of  the  pro- 
ceeds, regardless  of  the  mortgagor's  interest. 

Appeal  from  superior  court,  Cumberland  county;  E.  T.  Boykin,  Judge. 

A.  n.  Slocomb  obtained  a  judgment  against  W.  B.  Baker  and  Marian 
Baker,  and  execution  was  issued  thereon,  and  returned  unsatisfied.  In  the 
course  of  supplementary  proceedings  the  court  appointed  George  M.  Rose  re- 
ceiver, and  this  action  was  instituted  by  him  against  W.  B.  Baker  and  wife, 
Marian  Baker,  D.  McD.  Buie  and  wife,  Josephine  Buie,  and  R.  M.Ximmocks, 
to  subject  certain  notes  due  defendant,  Marian  Baker,  to  the  satisfaction  of 
the  judgment.  Judgment  for  plaintiff,  and  defendant  D.  McB.  Buie  appeals. 
Code  N.  C.  §§  494,  495,  referred  to  in  the  opinion,  provides  that  in  proceed* 
iugs  supplementary  to  execution  the  court  may  appoint  a  receiver  of  the  judg- 
ment debtor's  non-exempt  propeity,  and  may  forbid  the  debtor  to  make  any 
disposition  thereof,  and  that  such  property  shall  from  that  time  vest  in  the  re- 
ceiver. 

Duncan  Rose  and  R.  P.  Bvaoton,  for  appellant.  Ray  dk  Guthrie,  for  ap- 
pellees. 

Mbrrimon,  J.  In  the  course  of  proceedings  supplementary  to  the  execu- 
tion the  court  appointed  a  receiver,  and  made  an  order  forbidding  the  def end- 
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antSt  Jadgraent  debtors,  respectively,  to  make  any  transferor  other  disposi- 
tion of  their  property  not  exempt  from  execution  as  homestead  or  personal 
property  exemption,  and  all  interference  therewith,  as  allowed  by  the  statute, 
(Code,  §  494.)  Nevertheless,  pending  this  action  of  the  receiver  to  subject 
certain  assets  of  the  defendants  to  the  satisfaction  of  the  judgment,  the  feme 
defendant,  who  was  a  "free  trader,"  and  her  husband,  who  is  also  a  defend- 
ant, undertook  and  purpo/  ^ed.  in  disregard  of  this  order,  to  surrender  to  the 
defendant  Bule  certain  notes  due  from  him  to  the  feme  defendant,  and  to  dis- 
charge a  mortgage  of  land  securing  these  notes.  The  coui*t  gave  judgment 
in  favor  of  the  plaintiff,  directing  a  sale  of  the  mortgaged  property  to  satisfy 
and  discharge  the  notes  so  secured  by  it,  and  directed  that  of  the  proceeds  of 
the  sale  the  receiver  should  pay  to  the  feme  defendant  $445,  as  part  and  bal- 
ance of  her  personal  property  exemption.  The  defendant  Buie excepted  to  so 
much  of  the  judgment  as  directs  such  payment  to  be  made  to  the  /"(^me  defend- 
ant, claiming  that  this  part  of  the  fund  should  be  directed  to  be  paid  to  him, 
inasmuch  as  the  /erne  defendant  had  transferred  and  surrendered  the  notes  to 
him,  and  discharge  the  mortgage  of  the  land  as  above  indicated. 

The  exception  cannot  be  sustained.  The  defendants  undertook,  in  disre- 
gard of  the  express  order  of  the  court  forbidding  them  to  make  any  transfer 
of  the  property,  or  in  any  way  to  interfere  with  it,  to  discharge  the  debts  and 
mortgage  mentioned,  while  the  plaintiff  was  seeking  to  subject  the  notes  to 
the  payment  of  the  judgment  of  the  plaintiff,  in  proceedings  supplementary 
to  the  execution.  The  defendants  could  not  thus  discharge  the  notes  and 
mortgage.  Their  action  in  this  respect  was  wholly  ineffectual,  because  the 
statute,  (Code,  §§  494, 495,)  coupled  with  the  order  of  the  court,  had  the  effect 
to  prevent  them  from  transferring  the  title  to  the  land,  and  discharging  the 
notes  or  changing  the  conditions  of  the  same.  It  was  competent  for  the 
court  to  order  a  sale  of  the  land  to  pay  the  notes,  and  to  apply  the  fund  arising 
therefrom,  without  regard  to  what  the  defendants  had  so  undertaken  to  do. 
The  very  purpose  of  the  statute  is  to  disable  the  judgment  debtor  as  to  his 
property,  and  thus  prevent  him  from  making  a  sale,  transfer,  or  other  dispo- 
sition thereof.  It  would  be  to  a  great  extent  nugatory  if  it  had  not  such 
effect.  The  remedy  by  attachment  for  contempt,  against  the  defendant,  for 
failure  to  observe  the  order  of  the  court  would,  at  most,  only  be  partial^  and 
might  fail  to  afford  the  creditor  just  protection.  Indeed,  the  statute  vests  the 
receiver  In  this  and  like  cases  with  the  property  and  effects  of  the  judgment 
debtor  from  the  time  of  the  service  of  the  restraining  order,  and,  if  there  be 
no  such  order,  then  from  the  time  of  the  filing  and  recording  of  the  order  for 
the  appointment  of  the  receiver.  The  appellant,  therefore,  did  not  have  any 
estate  or  interest  in  the  land,  or  any  interest  in  the  fund  arising  therefrom, 
not  subject  to  be  applied  to  the  payment  of  the  notes  secured  by  the  mort- 
gage; nor,  so  far  as  appears  from  any  pleading  or  other  proceeding,  was  he 
entitled  to  have  the  part  of  the  fund  devoted  by  tlie  judgment  to  the  payment 
of  the  balance  of  the  personal  property  exemption  of  the  feme  defendant.  It 
is  suggested,  in  the  case  stated,  on  appeal,  that  after  the  judgment  appealed 
from  was  entered;  and  after  the  appeal  was  taken,  the  feme  defendant  trans- 
ferred so  much  of  the  judgment  as  is  in  her  favor  to  the  defendant;  bift  of 
this  mere  suggestion  we  can  take  no  notice,  because  such  assignment  is  not 
made  to  appear  by  any  proper  motion  or  proceeding.  It  seems,  from  the  case 
stated  on  appeal,  that  the  appellee-plaintiff  objected  and  excepted  to  the  judg- 
ment in  favor  of  th^  feme  defendant;  but  he  did  not  appeal,  and  his  excep- 
tion is  not,  therefore,  before  us,  and  we  cannot  consider  or  take  notice  of  it. 
It  has  no  proper  place  in  the  transcript  of  the  record  on  this  appeal.  The  ap- 
pellant, in  effect,  appealed  only  from  so  much  of  the  judgment  as  was  in  favor 
of  his  co-defendant  feme  sole;  but  he  failed  to  give  her  notice  of  his  appeal, 
nor  did  he  serve  his  statement  of  the  case  on  appeal  on  her,  as  regularly  he 
should  have  done.    As  to  the  judgment  complained  of,  she  was  the  adverse 
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party,  and  entitled  to  notice.  As  such  notice  was  not  given,  she  might  Imve 
moved,  in  apt  time,  to  dismiss  the  appeal  as  to  lierself,  upon  the  ground  that 
no  notice  of  it  was  given.  Indeed,  she  did  move  to  dismiss  it  after  the  argu- 
ment on  the  merits  had  begun,  but  it  was  then  too  late.  The' rule  of  practice 
of  this  court  (rule  2,  §  6)  prescribes  that  '*a  motion  to  dismiss  an  appeal  for 
non-compliance  with  the  requirements  of  the  statute  in  perfecting  an  appeal 
must  be  made  at  or  before  entering  upon  the  trial  of  the  appeal  upon  its 
merits;  and  such  motion  will  be  allowed  unless  such  compliance  be  shown  in 
the  record,  or  a  waiver  thereof  appear  therein,  or  such  compliance  is  dis- 
pensed with  by  a  writing  signed  by  the  appellee,  or  his  counsel,  to  that  effect. " 
The  statutory  provisions  to  whioli  this  rule  applies  are  modified  to  some  ex- 
tent (but  not  so  as  to  effect  this  case)  by  the  statute,  (Acts  1887,  c.  121.) 
Judgment  affirmed. 

aOO  N.   C.  429)  «  « 

Stats  «.  Freeman. 
{Supreme  Covrt  of  North  CaroUncu    March  36, 1888.) 

1.  BaPB— EviDBNCB-~Ck>MI*I.AIKT  MADB  BT  PbOSBCTTT&IX. 

In  a  trial  for  rape,  testimony  of  what  the  proseoutriz  said,  in  tiling  of  the  as- 
sault, to  her  neighbors,  Is  made  admissible  l^  subsequent  testimony  assailing  her 
credit. 
8.  SutB— EviDBNCB— Chabaotbb  ov  Fbosbcutbiz. 

In  a  trial  for  rape,  the  exclusion  of  a  question  of  prosecutrix  whether  she  had  had 
.  a  bastard  child,  being  rendered  harmless  by  subsequent  proof,  and  admission  of  such 
fact,  is  not  reversible  error. 

8.  JCBT— COMPBTBNOT  07  JUBOBS— FBBBHOLDBBS. 

Jurors  in  a  criminal  court  need  not  be  freeholders  under  act  Qa.  1885,  c.  63,  §  19, 
requiring  them  to  possess  the  qualifications  of  jurors  in  the  superior  courts,  who, 
under  Code  Oa.  {  1722,  need  not  be  freeholders;  and,  if  there  were  error  in  disal- 
lowing a  challenge  on  that  ground,  It  was  removed  by  the  subsequent  peremptory 
challenge. 

4.  Cbiminai<  Law— Instbuotions— Reoapitui^tion  of  Facts, 

The  court,  after  recapitulating  the  facts  as  testified  by  the  prosecutrix,  replied, 
in  response  to  counsel  recalling  another  matter  she  had  testified  to,  **  Yes,  I  believe 
that  sue  did  say  that. "  Held,  the  oourt^s  response  was  sufficient,  and  there  was  no 
violation  of  Code  N.  G.  §  418,  forbidding  the  judge  to  give  any  opinion  "whether  a 
fact  is  sufficiently  proven. " 

5.  Same— Instbuctions— Reasonablb  Doubt. 

A  charge  that  it  must  be  proven  beyond  a  reasonable  doubt,  in  a  trial  for  rape, 
that  the  crime  was  committed  by  the  prisoner,  and  that  his  absence,  if  shown, 
would  be  a  full  defense,  held  a  sufficient  charge,  notwithstanding  the  subsequent 
instruction  that  the  burden  of  proving  an  a2iM  was  upon  the  one  setting  it  up.^ 

Appeal  from  cilminal  court,  New  Hanover  county;  Mjsares,  Judge. 

On  prosecution  for  rape.    Defendant  appeals. 

7\  W.  Strange,  for  appellant.    The  Attoi-ney  General,  for  the  State. 

Smith,  C.  J.  The  prisoner  is  charged  with  having  committed  a  rape  upon 
the  body  of  one  Addie  Sellers,  and  upon  his-trial  in  tlie  criminal  court  of  New 
Hanover  county  at. November  term,  1887,  was  found  gidlty  by  the  jury,  and- 
from  the  judgment  rendered  upon  the  verdict  appealed  to  tliis  court.  The 
prosecutrix,  a  married  woman  of  the  age  of  23  years,  and  residing  alone,  with 
a  young  child,  in  the  city  of  Wilmington,  her  husband  being  at  work  in  Geor- 
gia, testified  as  follows:  In  the  afternoon  of  the  day  preceding  the  night  on 
which  the  outrage  was  perpetrated,  while  the  witness  was  in  conversation 
witli  one  Mary  Jones,  a  colored  wonian,  who  had  come  to  her  honse,  (which 

'As  to  the  evidence  necessary  to  support  an  aXibl,  see  State  v.  Rivers,  (Iowa,)  27  N. 
W.  Rep.  781,  and  note;  People  v.  Lee  Sare  Bo,  (CaL)  14  Pac.  Rep.  810;  People  v.  Lee 
Gam,  (Cal.)  11  Pac.  Rep.  184;  State  v.  Johnson,  (Iowa,)  34  iJ.  W.  Rep.  177;  Burger  v. 
State,  (Ala.)  3  South.  Rep.  819. 

As  to  what  constitutes  reasonable  doubt,  see  IQdd  v.  State,  (Ala.)  3  South.  Rep.  443, 
and  note. 
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fiontained  but  a  single  room,)  the  prisoner  came  to  the  door,  and  iUked  wit- 
ness if  she  had  any  empty  bottles  to  sell,  remaining  but  a  few  moments,  and 
then  inquired  if  witness  lived  there  alone.  Witness  replied,  "Yes,"  and  that 
her  husband  had  gone  to  Georgia.  She  did  not  at  the  time  know  the  name  of 
the  prisoner,  but  she  noticed  that  his  voice  wjis  a  very  peculiar  one«  Late  in 
the  night,  between  the  hours  of  1  and  2  o'clock,  while  alone  with  her  child,  a 
person  knocked  at  the  door,  and  asked  to  be  let  in.  On  her  refusal  in  positive 
terms  to  admit  him,  he  inquired  if  there  were  any  fast  girls  in  the  neighbor- 
hood ;  and  witness  told  him  of  a  house  where,  it  was  said,  lived  women  of 
(hat  class,  and  he  went  away.  In  a  little  time  he  returned,  and  again  asked 
to  be  admitted,  adding  that  he^would  not  hurt  her.  Being  again  refused,  he 
said  there  were  four  men  outside,  and,  if  she  did  not  open  the  door,  they 
would  break  in,  to  which  witness  replied  that  she  would  shoot  him  if  he  forced 
the  door  open.  He  then,  leaving  the  front  door,  went  to  a  window,  and  tried 
to  break  it  open,  at  the  time  firing  a  pistol.  Whereupon  she  was  frightened, 
and  screamed  in  a  very  loud  voice.  He  then  went  to  tlie  back  door,  and  tried 
to  force  an  entrance,  which  she  resisted  by  pushing  against  it;  but  he  over- 
came her  resistance,  and  forced  the  door  open,  and  entered  the  room.  There- 
upon she  retreated  towards  the  front  door,  screaming  with  all  her  might, 
when  he  advanced,  seized  her  by  the  throat,  and  chok^  her  with  such  force 
as  to  suppress  her  cries,  threw  her  down  upon  the  lloor,  dragged  her  out  to 
a  fence  a  few  feet  from  the  house,  and,  still  holding  her  by  the  throat,  ac- 
complished his  purpose.  He  then  inquired  if  she  knew  him,  and  she,  feiiring 
that  he  would  take  her  life  if  she  did  know  him,  answered,  "No,"  she  did  not 
know  him;  and  she  gave  the  answer  in  fear  for  her  life,  while  she  could 
recognize  and  identify  him  both  from  his  appearance,  and  unusual  voice,  but 
did  not  then  know  his  name,  nor  did  it  occur  to  her  that  he  was  the  same  man 
who  had  called  the  day  before,  and  learned  about  her  being  alone;  but,  after 
the  rape  was  consummated,  she  called  to  mind  the  coincidence.  When  he 
effected  an  entrance,  there  was  a  bright  light  burning  in  the  room,  and  she 
had  a  good  look  at  him,  and  has  no  doubt  whatever  of  the  identity  of  the  pris- 
oner as  the  person  who  committed  the  crime.  Very  soon  after,  afraid  to  remain 
alone,  she  went  to  the  house  of  one  Robert  Skylock,  an  elderly  colored  man 
who  resided  in  the  neighborhood  in  a  house  of  his  own,  part  of  which  is  rentt^ 

out,  and  occupied  by  one  Smith,  an  elderly  white  woman,  to  obtain 

shelti'r  and  protection;  and,  after  telling  him  of  the  criminal  assault,  requested 
him  to  go  and  nail  up  the  doors  of  her  house,  which  was  done.  There  was 
corroborative  testimony  from  others  who  heard  the  cries  after  midnight,  and 
the  report  of  the  pistol;  and  there  were  many  witnesses  who  swore  to  the 
presence  of  the  prisoner  at  his  own  house  with  his  wife  on  tlie  night  in  ques- 
tion, and  tending  to  show  that  he  remained  at  home  during  the  period  within 
which  the  criminal  assault  was  made.  It  Is  not  deemed  necessary  to  set  out 
the  evidence  in  detail  (which  is  voluminous,  and  extends  over  more  than  20 
pages  of  legal  cap)  in  order  to  a  proper  understanding  of  the  rulings  to  which 
exception  is  taken  by  the  prisoner. 

1.  The  first  exception  is  to  the  disallowance  of  the  challenge  to  one  S.  S. 
Mitz,  a  juror,  tendered  to  the  prisoner  for  that  he  was  not  a  freeholder,  and 
to  the  refusal  of  the  court  to  permit  an  inquiry  into  the  fact  of  this  alleged 
disqualification.  The  juror  was  one  of  the  number  of  the  special  venire 
drawn  from  the  jur^-box  under  the  direction  of  the  act  of  1886,  c.  63,  §  19, 
which  requires  the  jurors  to  be  taken  from  the  box  prepared  by  the  board  of 
county  commissioners,  and  to  possess  tlie  qualifications  of  jurors  in  the  su- 
perior courts.  Hence  such  as  would  be  competent,  and  whose  names  are  di- 
rected to  be  put  in  the  jury-box  from  which,  in  the  superior  courts,  the  regu- 
lar panel  is  formed,  according  to  section  1722  of  the  Code,  are  competent  to 
serve  in  the  criminal  court,  as  they  are  drawn  in  the  same  manner;  and 
among  the  required  qualifications  is  not  that  of  having  a  freehold  estate. 
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State  V.  Wincro/t,  76  N.  0.  88.  But.  if  there  were  error  in  the  ruling,  it  is 
removed  by  the  fact  Ihat  the  juror  was  peremptorily  challenged,  and  a  jury  of 
good  and  lawful  men  constituted  witltout  exhausting  the  number  of  jurors 
allowed  to  be  peremptorily  challenged,  with  which  the  prisoner  was  content. 
State  Y.  Arthur,  2  Dev,  217;  State  v.  H&nsley,  94  N.  C.  1021. 

2.  The  second  exception  is  to  the  admission  of  the  declarations  made  by  the 
prosecutrix  to  Skylock  and  Mrs.  Smith,  soon  after  the  occurrence,  when  she 
went  over  to  their  house,  and  in  which  she  gave  a  minute  and  particular  ac- 
count of  what  transpired  at  her  own  house.  Testimony  was  received  from 
her  of  what  she  said  to  others,  at  different  times,  when  detailing  the  occur- 
rence. The  objection  is  not  to  her  making  complaint  of  the  outrage,  for  this 
is  corroborative  of  her  testimony  at  the  trial,  and  tends  to  repel  the  inference, 
drawn  from  silence  and  inaction,  of  the  connection  having  been  with  her  as- 
sent, but  that  the  particular  facts  cannot  be  given  in  evidence  to  support  her 
credit,  unless  it  has  been  assailed.  Such  seems  to  be  the  law  as  laid  down  in 
the  decisions  of  the  courts,  and  thence  derived  by  recognized  and  approved 
writers  on  the  subject.  The  rule  which  thus  shuts  out  the  words  in  which 
the  complaint  is  made,  and  early  arrests  the  testimony,  so  that  it  cannot  be 
seen  what  kind  of  complaint  was  made,  and  its  import,  as  corroborating  the 
charge,  seems,  notwithstanding  its  general  acceptance,  not  to  commend  itself, 
for  sufficient  and  satisfactory  reasons,  to  the  judicial  mind.  Accordingly, 
in  a  foot-note  appended  to  the  subject  of  rape  in  3  Greenl.  £v.,  are  found 
these  words:  **Mr.  Stephens,  also,  in  his  note  Y  to  article  8.  states  that  the 
practice  of  admitting  particulars  of  the  complaint  is  in  accordance  with  com- 
mon sense,  and  cites  the  language  of  Parke,  B.,  in  Reg,  v.  Walker ^  2  Moody 
So  R.  212,  [to  which  we  have  not  had  access.]  where  he  says  the  sense  of  the 
thing  certainly  is  that  the  jury  should,  in  the  first  instance,  know  the  nature 
of  the  complaint  made  by  the  prosecutrix,  and  all  that  she  then  said.  But, 
for  reasons  that  I  never  could  understand,  the  usage  has  obtained  that  the 
prosecutrix's  counsel  should  only  inquire  whether  a  complaint  was  made  by 
the  prosecutrix  of  the  prisoner's  conduct  towards  her,  leaving  the  prisoner's 
counsel  to  bring  before  the  jury  the  particulars  of  that  complaint  by  cross- 
examination."  "It  is  said,"  proceeds  the  note,  ''that  Baron  Brown ville  of 
the  English  court  of  the  exchequer  was  in  the  habit  of  admitting  the  com- 
plaint itself.  In  this  country  the  practice  has  been  to  admit  only  the  fact 
that  a  complaint  was  made»  unless  the  complaint  was  made  so  soon  after  the 
offense  as  to  be  part  of  the  res  gentce.**  The  comments  of  Baron  Parke  are 
mentioned,  but  not  with  entire  approval,  by  the  author  of  another  valuable 
treatise.  Best,  £v.  471,  notes.  Again,  we  find  this  statement  of  thu  ruling 
in  a  recent  case,  Reg,  v.  Wood,  14  Cox,  Crim.  Gas.  46,  (also  not  in  our 
library:)  '"When  a  man  is  charged  with  committing  a  rape,  the  full  particu- 
lars of  the  complaint  the  woman  \nade  against  him  to  other  persons  in  his  ab- 
sence, sometime  after  the  alleged  offense,  may  be  given  in  evidence," — by 
whom  is  not  stated.  This  is  in  consonance  with  adjudications  in  this  state, 
which,  whenever  the  witness  is  impeached,  and  in  whatever  manner,  even  if 
it  be  done  in  the  cross-examination,  permits  his  credit  to'  be  sustained  by  proof 
of  declarations  made  to  others,  similar  to  the  testimony  given  in  and  assailed, 
and  these  may  be  proved  by  the  witness  who  made  them.  State  v.  Qeorge,  8 
Ired.  324;  March  v.  Harrell,  1  Jones,  (N.  C.)  326,  and  subsequent  cases. 
State  V.  Whitfleldf  92  K.  C.  831.  As  any  mode  of  assailing  the  truthfulness 
of  a  witness  warrants  a  resort  to  the  necessary  means  of  repairing  the  injury 
to  his  credit,  and  reinstating  it,  before  those  who  are  to  pass  upon  its  weight, 
so  a  witness  may  be  surrounded  by  circumstances  tending  to  impair  his  cr^it, 
— such  as  a  conspirator  testifying  against  his  associates  in  crime,  who  comes 
before  the  jury  under  a  cloud,  which  would  seem  to  admit  of  its  dispersion 
by  evidence  in  support  of  his  credit;  and,  if  the  rule  be  thus  extended,  it 
would  be  difficult  to  put  the  prosecutrix  testifying  to  an  outrage  on  her  per- 
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son,  to  which  most  commonly  she  is  the  sole  witness,  outside  the  sphere  of  its 
operation.  But,  in  enumerating  the  difficulties  attending  the  genei'al  rule, 
we  do  not  find  it  necessary  to  declare  tliat  the  narration  o£  the  particulars  of 
the  crime  so  near  the  time  of  its  commission  was  proper  to  be  received.  There 
was  abundant  impeaching  and  contradictory  evidence  offered  subsequently, 
so  us  to  render  that  in  dispute,  if  heard  afterwards,  competent;  nor  do  we  see 
in  wliat  manner  its  being  offered  at  an  inopportune  time  could  be,  for  that 
reason,  more  detrimental  to  the  prisoner's  defense  than  it  would  have  been 
if  heard  at  a  later  stage  of  the  trial .  These  views  have  more  or  less  applica- 
tion to  all  the  confirmatory  declarations  of  the  prosecutrix,  made  to  different 
persons,  descriptive  of  wlmt  transpired, 

3.  The  next  exception  is  to  the  ruling  out  of  the  question,  asked  by  prison- 
er's counsel  on  the  cross-examination  of  the  prosecutrix,  as  to  whether  she 
had  ever  given  birth  to  a  bastard  child.  The  ruling  was  clearly  erroneous, 
and  would  have  led  to  a  new  trial,  but  that  the  fact  was  afterwards  proved 
and  admitted  both  by  the  solicitor  and  the  prosecutrix,— recalled  for  the  pur- 
pose, and  testifying  to  the  fact,  with  a  brief  cross-examination  of  the  prison- 
er's counsel, — and  this  in  unequivocal  terms. 

4.  The  judge,  while  recapitulating  the  testimony  of  the  prosecutrix,  and 
commenting  thereon,  used  this  language:  "The  prosecutrix  testified  that  she 
was  certain  that  the  prisoner  was  the  man  who  came  to  her  house  on  the  aft- 
ernoon before  the  rape  was  committed  upon  her,  and  while  Mary  Jones  was 
in  her  house,  and  asked  if  she  had  any  bottles  to  dispose  of,  and  also  inquired 
if  she  lived  tliere  alone;  and  that  he  was  the  man  who  came  to  her  house,  and 
effected  a  forcible  entrance,  and  committed  a  rape  upon  her,  on  the  niglit  in 
question.  Whether  her  testimony  be  true  or  false,  she  testified  most  posi- 
tively tliat  the  piisoner  was  tlie  man  who  committed  t)ie  rape  upon  her. "  The 
court,  having  concluded  the  recapitulation  of  the  testimony  of  the  prosecu- 
trix, was  about  to  proceed  to  consider  the  other  testimony,  when  prisoner's 
counsel  called  attention  to  the  failure  to  state  that  the  prosecutrix,  replying 
to  a  question  of  the  solicitor,  had  said  that  siie  did  not  know  the  woman  Ce- 
lia  Gardner;  to  which  the  court  in  a  distinct  voice  said:  "Yes,  I  believe  that 
she  did  say  that.*'  This,  as  an  insufficient  response  to  request  of  counsel, 
forms  the  subject  of  another  exception.  In  this  we  see  no  invasion  of  the 
principle  contained  in  the  act  of  1796.  Code,  §  418,  which  forbids  the  judge 
to  give  any  opinion  "whether  a  fact  is  fully  or  sufficiently  proven."  He  but 
states  what  was  sworn  to  by  the  witness,  and  the  positive  manner  in  which 
she  declared  her  recognition  of  the  prisoner  as  the  author  of  the  assault  upon 
her;  with  which  the  omitted  part  seems  to  have  no  very  clear  connection,  nor 
is  there  indicated,  so  far  as  we  can  see,  any  inclination  of  the  judge's  own 
mind  upon  the  question  of  identity. 

5.  The  following  portion  of  the  charge  is. also  excepted  to  as  an  erroneous 
statement  of  the  law,  following  instructions  bearing  upon,  and  applicable  to, 
the  facts  testified  to:  The  general  rule  applicable  to  all  criminal  cases  is  that 
the  burden  rests  npon  the  state  to  establish  the  guilt  of  the  prisoner  (accused) 
beyond  a  reasonable  doubt;  and,  applying  it  to  the  facts  of  this  case,  the  law 
requires  that  the  state  must  establish  two  facts  beyond  a  reasonable  doubt,  in 
order  to  con  vict  the  prisoner.  In  the  first  place,  the  state  must  establish  the  fact 
beyond  a  reasonable  doubt,  that  the  rape  was  committed  on  the  person  of  the 
prosecutrix,  on  the  night  in  question,  by  some  man;  and,  in  the  second  place, 
that  if  a  rape  was  committed  on  the  person  of  the  prosecutrix,  on  the  niglit 
in  question,  the  prisoner  at  the  bar  is  the  man  who  committed  it.  And,  there- 
fore, if  the  state  fails  to  establish  either  one  of  these  facts,  beyond  a  reasona- 
ble doubt,  in  the  minds  of  the  jury,  the  prisoner  should  be  acquitted."  The 
objectionable  part  is  in  these  words  which  follow:  "The  prisoner  denies  the 
existence  of  both  of  these  facts.  He  denies,  in  the  first  place,  that  any  rape 
has  been  committed  on  the  person  of  the  prosecutrix ;  and,  in  the  next  place* 
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denies  that  he  was  present,  if  one  was  committed  upon  her.  One  of  the  de- 
fenses set  up  by  the  prisoner  is  that  of  an  alibi,  that  is,  he  asserts  that  at  the 
time  of  the  alleged  rape  he  was  at  home,  asleep,  on  his  bed,  in  another  part 
of  the  city,  and  therefore  it  was  impassible  for  him  to  have  committed  the 
rape.  The  rule  of  law  is,  in  a  case  of  this  kind,  when  the  prisoner  sets  up 
the  defense  of  an  cUibi^  that  is,  that  he  was  at  some  other  place  at  the  time 
when  the  crime  was  committed,  the  burden  of  proof  rests  on  the  prisoner  to 
establish  the  fact,  to  the  satisfaction  of  the  jury,  that  he  was  not  present,  but 
was  at  some  other  place,  when  the  crime  was  committed.  If  tlie  jury  is  sat- 
isfied, from  the  evidence,  that  the  prisoner  remained  at  home  on  the  night  in 
question,  this  would  be  an  end  of  the  case,  and  the  prisoner  should  be  ac- 
quitted. But,  if  they  are  not  satisfied  of  the  truth  of  the  alibif  then  it  is  for 
them  to  say  whether  they  are  satisfied,  beyond  a  reasonable  doubt,  tliat  the 
rape  was  committed  upon  the  person  of  the  prosecutrix  by  tlie  prisoner,  as 
alleged  by  the  state.''  We  reproduce  at  length  the  instruction  to  which  ex* 
oeption  is  taken  in  order  that  it  may  be  understood,  and  the  sufficiency  of  the 
grounds  upon  which  it  rests  be  determined.  While  we  do  not  assent  to  what 
is  said  about  the  shifting  of  the  burden  of  proof  when  the  proof  offered  by 
the  prisoner  tends  to  show  his  absence  from  the  place  where  the  offense  was 
perpetrated,  and  his  presence  elsewhere  at  the  time,  yet  the  charge,  in  gen- 
eral, is  so  clear  and  explicit  as  to  what  is  required  of  the  state  in  order  to  a 
conviction,  that  it  could  not  be  misleading  to  the  jurors,  fairly  considered. 
The  defense  known  as  an  alibi  is  operative  as  disproving  the  charge,  and 
impairing,  if  not  destroying,  the  credit  of  the  witnesses  who  testify  to  the 
identity  of  the  party  accused,— an  essential  element  in  the  case.  It  is  testi- 
mony against  testimony,  in  reference  to  the  identity  in  the  present  instance, 
and  opposing  evidence  which,  if  believed  to  be  true,  defeats  the  prosecution, 
and  vindicates  the  prisoner's  innocence  of  the  charge.  Its  force  and  effect 
as  such  were  fully  presented  to  the  jury,  and  they  were  told  that  it  was  nec- 
essary to  a  conviction  that  the  state  should  prove,  beyond  a  reiisonable  doubt, 
both  the  perpetration  of  the  crime,  and  that  it  was  perpetrated  by  the  pris- 
oner. At  the  same  time  they  were  told  that,  if  his  absence  was  shown,  it 
was  a  full  and  complete  defense.  We  think,  therefore,  the  unnecessary  sug- 
gestion to  which  we  have  referred  is  so  explained  in  the  instruction  that  it 
could  not  tend  to  mislead  the  minds  of  the  jury.  Taken  as  a  whole,  the 
charge  is  unexceptionable. 

It  must  be  declared,  therefore,  that  there  is  no  error,  and  the  judgment  is 
affirmed. 


(100  N.  C.  643) 

State  v.  Miller. 

(Supreme  Covnrt  of  North  Carolina,    AprU  2, 1888.) 

i.  HiOHWATS—RoAD-OvEiwBBB— Indictment  fob  Neglect  of  Duties— Cods  N.  C  | 
1054. 

By  Code  N.  0. 1 1064.  which  provides  that  ** every  overseer  of  a  road  who  shall 
willfully  neglect  any  of  the  duties  imposed  on  him  by  law  shall  be  guilty  of  a  mis- 
demeanor, ^  wiUfidness  of  the  neglect  is  the  essential  element  of  the  offense,  and 
an  indictment  is  bad  which  does  not  spedflcally  allege  willful  negligence. 

3.  Same. 

Where  the  general  law  makes  it  the  duty  of  an  overseer  to  repair  a  road,  it  is  not 
necessary  to  spedaUy  aUege  that  fact  In  an  indictment  charging  him  with  neglect 
to  repair. 

Appeal  from  superior  court.  Bo  wan  county;  Clark,  Judge. 

Defendant,  Miller,  was  indicted  by  the  state  of  North  Carolina,  the  appel- 
lant, for  non-repair  of  a  road  of  which  he  was  overseer.  The  indictment  was 
quashed,  and  the  state  appeals. 

The  Attorney  General,  for  the  State. 
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Merrjmon,  J.  The  indictment  charges,  properly,  that  for  a  long  while  a 
specified  part  of  a  public  road  in  the  county  of  Rowan  was  in  a  ruinous  con- 
dition, and  greatly  out  of  repair,  etc.,  and  it  further  charges  ''that,  during 
all  the  said  time,  John  Miller  was  overseer  of  the  said  highway  from  the  C4>r- 
poration  line  of  Salisbury  to  the  township  line  of  Salisbury  township,  a  dis- 
tance of  some  three  or  four  miles,  the  same  constituting  his  section  of  said 
road,  and  then  and  there  did  unlawfully  and  negligently  omit  to  amend  and 
repair  the  said  highway  embracing  his  section,  as  aforesaid,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state. "  It  appears,  from  the  case  settled  on  appeal,  that 
'* after  the  jury  were  impaneled,  and  a  plea  of  not  guilty  entered,  on  motion 
of  the  state  a  juror  was  withdrawn,  and  mistrial  ordered.  The  counsel  for 
the  defendant. then  moved  to  quash  the  bill,  on  the  ground — Fir«t/ because  it 
failed  to  allege  the  act  as  willfully  done;  second,  because  the  bill  fails  to 
allege  that  it  was  the  duty  of  the  overseer  to  work  the  road.  The  court,  after 
the  argument;  adjudged  that  the  motion  be  allowed.  Bill  quashed,  and  the 
defendant  was  discharged.  From  this  judgment  the  state  appealed  to  this 
court. 

Generally  and  ordinarily,  a  motion  to  quash  the  indictment  made  by  the 
defendant  should  not  be  allowed  if  made  after  the  plea  of  not  guilty;  but 
such  motion  on  the  part  of  the  state  may  be  allowed  at  any  time  before  the 
defendant  has  been  actually  tried  upon  the  indictment.  It  s -ems,  however, 
that  the  court  has  authority,  to  be  exercised  in  its  discretion,  to  allow  the 
motion  made  by  the  defendant  after  his  plea  of  not  guilty,  and  there  are  cases 
in  which  such  motion  should  be  allowed  at  any  time, — as  where  it  appears, 
from  the  indictment,  that  the  court  has  not  jurisdiction.  This  objection  may 
be  taken  by  mere  suggestion,  or  by  motion,  or  the  court  may  ex  mero  motu 
take  notice  of  it.  Neither  consent  nor  waiver  can  give  jurisdiction,  and  the 
court  will  not  proceed  where  it  appears,  from  the  record,  that  it  has  no  au- 
thority. State  V.  Eason,  70  N.  C.  88;  State  v.  Benthall,  82  N.  C.  664; 
Archb.  Crira.  PI.  62. 

The  defendant  is  indicted  as  overseer  of  a  public  road  for  a  violation  of  tlie 
statute  fCode,  §  1054)  which  provides  that  "every  overseer  of  a  road  who 
shall  willfully  neglect  any  of  the  duties  imposed  on  him  by  law  shall  be  guilty 
of  a  misdemeanor."  An  essential  element  of  the  offense  thus  prescribed  and 
defined  is  that  the  neglect  shall  be  willful,  that  is,  not  such  neglect  as  is  sim- 
ply unlawful,  but  such  as  is  aggravated  by  an  obstinate,  a  stubborn,  perverse 
disposition  of  the  offender  not  to  discharge  his  duties  as  overseer,  but  to  neg- 
lect to  discliarge  the  same, — as,  for  example,  such  disposition  not  to  repair 
the  road  when  it  is  out  of  repair  and  in  a  ruinous  condition,  and  he  knows  of 
this,  or  ought  to  know  of  it,  and  make  necessary  repairs  in  his  power.  The 
road  is  in  a  lawful  condition  when  it  is  in  a  proper  state  of  repair  in  all  ma- 
terial respects.  It  might  be  out  of  repair,  and  thus  in  an  unlawful  condition, 
and  the  overseer  could  not,  under  the  circumstances,  by  reasonable  diligence 
presently  repair  it, — as  in  case  of  a  road  rendered  out  of  repair  by  a  protracted 
rain-fall  in  uiid-winter,  as  sometimes  happens.  In  such  case  the  overseer 
would  not  be  indictable.  The  term  "willfully"  was  not  of  the  statute  just 
recited,  until  the  enactment  of  the  Code,  and  it  seems  to  have  been  inserted 
there  on  purpose  to  add  an  additional  essential  fcciture  to  the  offense,  as  indi- 
cated above.  Mere  neglect  of  an  overseer  of  a  road  to  discharge  the  duties 
imposed  on  him  by  law  is  not  willful  in  the  sense  of  the  present  statute  as  it 
was  in  the  one  formerly  prevailing.  Hence  it  is  necessary  now  to  charge  in 
tlie  indictment  that  the  overseer  did  "willfully  neglect,"  etc.,  else,  for  tl»e 
reason  stated,  no  offense  will  be  charged. 

It  is  not  necessary  in  a  case  like  the  present  one  to  charge  specially  that  "it 
became  and  was  the  duty"  of  the  overseer  to  repair  the  road,  because  the  gen- 
eral law  makes  it  his  duty  to  repair  it.    It  is  otherwise  when  the  duty  of  a 
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particular  person,  or  of  several  penfons,  to  repair  a  particular  road  is  im- 
posed by  a  private  statute.  In  such  case,  it  is  necessary  to  charge  that  '4t 
became  and  was  the  duty,"  etc.,  of  the  persons  charged  in  the  indictment. 
State  V.  McDowelU  84  N.  C.  798.  The  attorney  genera]  suggested,  on  the 
argument,  tliat  the  indictment  might  be  upheld  as  sufficient  under  the  statute 
(Code,  §  2022)  which  provides  that,  "if  any  overseer  shall  fail  to  discharge 
any  one  of  his  duties  imposed  by  this  chapter,  he  shall  be  guilty  of  a  misde- 
meanor," etc.  The  chapter  referred  to  prescribes  particularly  numerous  du- 
ties to  be  discharged  by  overseers,  and  the  clause  of  it  just  recited  has  refer- 
ence to  a  failure  to  discharge  such  particular  duties.  The  chapter  referred  to 
does  not  preseribe  particularly  that  overseers  shaU  keep  their  respective 
roads  in  proper  repjiir,  though  this  is,  in  effect,  contemplated  by  it.  The 
general  law  determines  what  proper  repair  shall  be,  except  in  respects  regu- 
lated and  prescribed  by  statute.  No  doubt,  however,  an  overseer  might  be 
indicted  and  convicted  if  he  should  "willfully  neglect"  to  discharge  any  of 
the  duties  prescribed  by  the  chapter  referred  to  above. 

We  are  therefore  of  opinion  that  the  indictment  was  properly  quashed,  and 
that  the  judgment  should  be  affirmed.  To  that  end  let  this  opinion  be  certi- 
fied to  the  superior  court.    It  is  so  ordered. 

(99  N.  C.   219) 

HORTON   C.  HORNE. 

{Suvreme  Cov/rt  of  N(/rUi  Caroliruu    April  2, 1888.) 

1.  Rkplevin— Dbuvert  of  Possession— Judgubnt  is  the  Alternative. 

The  plaintiff  in  an  action  to  recover  personal  property  obtained  possession  of  the 
property  by  filing  the  requisite  undertaking,  but  upon  tne  trial  the  court  gave  judg- 
ment for  defendant  for  the  value  oi  the  property.  Held,  that  the  judgment  should 
have  been  in  the  alternative  under  Code  17.  C.  §  481,  providing,  in  actions  to  re- 
cover personal  property,  that  if  the  property  has  been  delivered  to  plaintiff,  and  de- 
fendant claims  a  return  thereof,  judgment  may  be  for  a  return  of  the  property,  or 
the  value  thereof. 

S.  Sake--Judomeivt— Ck>STS. 

The  plaintiff,  in  an  action  to  recover  possession  of  personal  property,  having  ob- 
tained judgment  for  the  greater  part  of  the  property,  although  not  for  the  full' 
amount  claimed,  is  entitled  to  all  costs  he  has  incurred  under  Code  N.  C.  §  535,  pro- 
viding that  **  costs  shall  be  allowed,  of  course,  to  the  plaintiff  upon  a  recovery 
♦    *    *    in  an  action  to  recover  possession  of  personal  property. " 

Appeal  from  superior  court,  Anson  county;  Walter  Clark,  Judge. 

Action  by  George  P.  Horton,  plaintiff  and  appellant,  against  James  0. 
Home,  defendant  and  appellee,  to  recover  possession  of  certain  personal  prop- 
erty. 

J.  F,  Lockhart,  for  appellant. 

Davis,  J.  Civil  action  to  recover  personal  property,  tried  before  Clark, 
J.,  at  May  term,  1887,  of  Anson  superior  court.  The  summons  was  issued 
in  May,  1881,  and  at  the  same  time  the  plaintiff  filed  the  requisite  affidavit 
and  undertaking,  and  the  shenff  was  directed  to  take  the  property  mentioned 
in  the  affidavit,  and  deliver  it  to  the  plaintiff,  as  provided  in  section  321,  et 
seq.  of  the  Code,  and  which  was  done,  as  appears  by  the  sheriff's  return.  The 
plaintiff  alleged  that  he  was  the  owner,  and  entitled  to  the  immediate  pos- 
session of  the  property  described  in  the  affidavit  and  complaint,  by  virtue  of 
a  contract  set  out  at  length  in  the  complaint. 

The  allegations  of  the  complaint  were  denied  by  the  answer,  in  which, 
among  other  things,  by  way  of  defense,  it  is  alleged  that  at  the  time  of  the 
seizure  of  the  property  by  the  sheriff  about  8100  worth  of  lumber  was  put 
into  the  possession  of  the  plaintiff,  which  was  npt  claimed  by  him  in  this  ac- 
tion, and  ''  which  made  a  full  payment  to  the  said  Horton  of  the  balance  then 
due  him  by  the  defendant."  He  asks  j'udgment,  among  other  things,  for  the 
return  of  Ihe  property,  or  the  value,  etc.    The  only  exception  taken  by  the 
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appelkint  is  to  the  judgment  of  the  court,  which  is  as  follows:  This  cause 
coming  on  to  be  heard,  and  jury  having  responded  to  the  issues  submitted  by 
the  court,  as  follows,  viz.:  ''(1)  Is  the  plaintiff  the  owner*  and  entitled  to 
possession  of  the  property  sued  for?  Answer.  Yes;  except  the  logs  and  lum- 
ber on  mill-yard.  (2)  What  damages,  if  any,  has  plaintiff  sustained  by 
wrongful  acts  of  defendant?  A.  Six  hundred  and  fifty-five  ($655.00)  doUara. 
(8)  What  part  of  the  purchase  money  has  been  paid?  A.  Six  hundred  and 
sixty-three  dollajs  and  eighty-three  cents.  (4)  What  was  the  value  of  defend- 
ant's property,  if  any,  wrongfully  taken  in  this  action?  A.  One  hundred  and 
twenty-five  (^125.00)  dollars."  On  motion  of  defendant's  counsel,  John  D. 
Shaw,  it  is  ordered  and  adjudged  that  the  defendant  do  recover  of  the  plain* 
tiff,  and  Thomas  May  and  Isaac  H.  Horton,  the  sureties  on  plaintiff's  under- 
taking, the  sum  of  $133,  with  interest  on  the  same  from  this  time.  And  it 
is  further  adjudged  that  the  plaintiff  recover  of  the  defendant  the  property 
described  in  complaint,  except  the  logs  and  timber,  and  that  he  recover  the 
costs  of  this  action,  except  as  are  stated  to  the  counter-claims,  to  be  taxed  by 
the  clerk.  The  plaintiff  insists  that  so  much  of  the  judgment  as  related  to 
the  property  wrongfully  taken  should  have  been  in  the  alternative,  i.  e.,  for 
the  return  of  the  propei*ty,  or  for  the  value  thereof,  and  that  no  part  of  the 
costs  should  have  been  adjudged  to  be  paid  by  him.'  Section  431  of  the  Code 
prescribes  the  manner  in  which  judgment  in  actions  for  the  recovery  of  per- 
sonal property  shall  be  rendered.  "Judgment  for  the  plaintiff  may  be  for  the 
possession,  or  for  the  recovery  of  possession,  or  for  the  value  thereof,  in  case 
a  delivery  cannot  be  had,  and  the  damages  for  the  detention.  If  the  property 
has  been  delivered  to  the  plaintiff,  and  the  defendant  claims  a  return  thereof, 
judgment  for  the  defendant  may  be  for  a  return  of  the  pioperty,  or  for  the 
value  thereof  in  case  a  return  cannot  be  had,  and  damages  for  taking  and 
withholding  the  same." 

In  the  case  before  us  the  personal  property  in  controversy  having  been  put 
into  the  possession  of  the  plaintiff,  the  judgment  should  have  declared  his 
right  to  the  possession  of  so  much  of  it  as  by  the  verdict  of  the  jury  he  was 
found  to  be  "the  owner,  and  entitled  to  the  possession  of,"  and  for  the  return 
to  the  defendant  of  that  which  was  wrongfully  taken,  or  for  the  value  thereof, 
as  found  by  the  jury  in  case  a  return  cannot  be  had.  Manix  v.  Hoioard,  82 
N.  C.  125;  Council  v.  Averett,  90  N.  C.  168.  The  plaintiff  was  also  entitled 
to  his  judgment  for  costs.  Section  525  of  the  Code  provides  that  "costs  sludl 
be  allowed,  of  course,  to  the  plaintiff,  upon  a  recovery  *  *  *  in  an  action 
to  recover  the  possession  of  personal  property. "  This  was  an  action  for  the 
recovery  of  personal  property,  and  a  substantial  recovery  by  the  plaintiff. 
The  action  was  rendered  necessary  by  the  wrongful  detention  of  his  prop- 
erty by  the  defendant,  and  though  he  did  not  recover  all  the  property  claimed, 
there  was  a  recovery  as  to  the  greater  part  of  it,  and  he  is  entitled  to  his  costs. 
In  Wooley  v.  Mobinson,  7  Jones,  (X.  C.)  30,  the  plaintiff,  in  an  action  of  de- 
tinue to  recover  seveial  articles,  succeeded  in  recovering  some,  and  failed  as 
to  others,  and  it  was  held  that  the  witnesses  examined  for  the  plaintiff  in  re- 
gard to  the  articles  only  as  to  which  he  failed  were  not  ipso  facto  to  be  ex- 
cluded from  his  bill  of  costs.  In  Wall  v.  Coeington,  7b  N.  C.  150,  it  was 
held  that  no  part  of  the  costs  of  an  action  can  be  taxed  against  the  party  re- 
covering judgment. 

The  judgment  of  the  court  below  must  be  modified  and  reformed  so  as  to 
accord  with  this  opinion. 


End  ov  Voluioi  & 
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